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BRING TO THE MEETING 
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AGENDA 
 

I. Presiding — John B. Neukamm, Chair 
 
II. Attendance — Michael A. Dribin, Secretary 
 
III. Minutes of Previous Meeting — Michael A. Dribin, Secretary 
 1. Approval of May 23, 2009 Executive Council Meeting Minutes pp. 10-19 
 
IV. Chair's Report — John B. Neukamm 
 1.  2009 – 2010 RPPTL Executive Council Schedule   pp. 20 
 
V. Chair-Elect's Report — Brian J. Felcoski 
 1. 2010 – 2011 RPPTL Executive Council Schedule pp. 21 
   
VI. Liaison with Board of Governors Report — Daniel L. DeCubellis 
 1. BOG Summary – May 2009 pp. 22-23 
 
VII. Treasurer's Report — Margaret A. Rolando 

1. 2008 – 2009 Monthly Report Summary   pp. 24-29 
 
VIII. Circuit Representative's Report  — Andrew O’Malley, Director           
   1. First Circuit – W. Christopher Hart; Colleen Coffield Sachs 

2. Second Circuit – J. Breck Brannen; Sarah S. Butters; John T. Lajoie 
   3. Third Circuit – John J. Kendron; Guy W. Norris; Michael S. Smith 
 4. Fourth Circuit – William R. Blackard; Roger W. Cruce 
   5. Fifth Circuit – Del G. Potter; Arlene C. Udick 
 6. Sixth Circuit – Robert N. Altman; David R. Carter; Gary L. Davis; Joseph W. Fleece, III; 

George W. Lange, Jr.; Sherri M. Stinson; Kenneth E. Thornton; Hugh C. Umstead; 
Richard Williams, Jr. 

 7. Seventh Circuit – Sean W. Kelley; Michael A. Pyle; Richard W. Taylor; Jerry B. Wells 
   8. Eighth Circuit – John Frederick Roscow, IV; Richard M. White Jr. 
   9. Ninth Circuit – David J. Akins; Amber J. Johnson; Stacy A. Prince; Joel H. Sharp Jr.; 

Charles D. Wilder; G. Charles Wohlust 
 10. Tenth Circuit – Sandra Graham Sheets; Robert S. Swaine 
 11. Eleventh Circuit – Carlos A. Batlle; Thomas M. Karr; Marsha G. Madorsky; William T. 

Muir; Adrienne Frischberg Promoff;  
12. Twelfth Circuit – Kimberly A. Bald; Michael L. Foreman; P. Allen Schofield 

 13. Thirteenth Circuit – Lynwood F. Arnold, Jr.; Michael A. Bedke; Thomas N. Henderson;  
 Wilhelmina F. Kightlinger; Christian F. O’Ryan; William R. Platt; R. James  Robbins 

 14. Fourteenth Circuit – Brian Leebrick 
 15. Fifteenth Circuit – Elaine M. Bucher; David M. Garten; Glen M. Mednick;  

Robert M. Schwartz 
 16. Sixteenth Circuit – Julie A. Garber 
 17. Seventeenth Circuit – James R. George; Robert B. Judd; Shane Kelley; Alexandra V.  
  Rieman 



 18. Eighteenth Circuit – Jerry W. Allender; Steven C. Allender; Stephen P. Heuston 
 19. Nineteenth Circuit – Jane L. Cornett 
    20. Twentieth Circuit – Sam W. Boone; Michael T. Hayes; Alan S. Kotler; Jon Scuderi; 

Dennis R. White; D. Keith Wickenden 
 
IX. Real Property Division — George J. Meyer, Real Property Division Director 
 
Action Items  
 

1. Title Issues and Standards Committee - Pat Jones, Chair  
Revisions to the standards in Chapter 18 - Homestead, updated to reflect current 
statutes and case law. Revised standards pp. 30-48 

 
2. Real Property Problem Studies Committee - Wayne Sobien, Chair 

 
A. Proposed legislation to cure certain defects as to electronic documents 

and electronically recorded documents under URPERA. The proposed statutory 
language, White Paper and Legislative Request pp. 49-55 

 
B. Proposed Legislation to address the "hidden lien" title issue. The 

proposed statutory language, White Paper and Legislative Request pp. 56-79 
 

3. FAR/BAR Committee - William Haley, Chair 
Proposed final draft of merged FAR/BAR Residential Contract for Sale and 
Purchase (draft 6/25/09 11:45 am). Draft contract at pp. 80-88 
 

4. Condominium and Planned Development Committee - Robert Freedman, Chair 
Proposed legislation to address various changes to Chapters 718, 719 and 720 
(Association Elections, Official Records, Meeting Requirements and Assessment 
Collections). The proposed statutory language, White Paper and Legislative 
Request at pp. 89-147 

 
Information Items 
 

1.  Condominium and Planned Development Committee - Robert Freedman, Chair 
Proposed draft legislation to address bulk purchases of distressed condominium 
units. The current draft of the statutory language at pp. 148-160 

 
 X.  Probate and Trust Law Division —  W. Fletcher Belcher, Probate Division Director 
 
Action Items 
 

1. Ad Hoc Study Committee on Homestead - Shane Kelley, Chair  
 
Support proposed amendment of the Florida Probate Code by enactment of new 
§732.4017, F.S., clarifying that a valid irrevocable inter vivos conveyance of an 
interest in homestead real estate (outright or in trust) shall not be considered a 
devise subject to restrictions upon death of the grantor pp.161-169 

 



 2. Estate & Trust Tax Committee - Richard R. Gans, Chair  
 
Support proposed amendments to §736.0505 of the Florida Trust Code to secure 
protection from transfer taxes by providing that the creditors of a settlor of an inter 
vivos QTIP trust cannot reach assets of the trust even though the settlor is a 
beneficiary of the trust after the death or his or her spouse pp. 170-174 

 
 3.  Probate Law & Procedure Committee -Tae Kelley Bronner, Chair  

 
A. Support proposed amendments to §731.110 of the Florida Probate Code 

to clarify the right of an interested person (other than a creditor) to file a caveat 
with the clerk of court before the death of an individual and reconcile that statute 
with the corresponding Probate Rule pp. 175-179 

 
B. Support proposed amendments to §732.804 of the Florida Probate Code 

to clarify the right of a decedent to control the disposition of his or her remains 
and, absent specific directions from the decedent, who is legally authorized to do 
so pp. 180-195 

 
C. Support proposed amendments to §§655.934 and 655.935, F.S., to 

conform durable power of attorney terminology with prior amendments to §709.08, 
F.S., and require the preparation and maintenance of a record of documents 
removed from a decedent’s safe-deposit box pp. 196-201 

 
 
XI. General Standing Committee  — Brian J. Felcoski, Director and Chair-Elect 
 
Action Items 
 

1. A. Approval of proposed legislative consultant contract pp. 202-210 
 
XII. General Standing Committee Reports – Brian J. Felcoski, Director and Chair-Elect 
 
 1. Actionline – Rich Caskey, Chair; Scott Pence and Rose LaFemina, Co-Vice  
  Chairs 
    
 2. Amicus Coordination – Bob Goldman, John W. Little, and Kenneth Bell Co-

Chairs    
 
 3. Budget – Margaret A. Rolando, Chair; Pamela O. Price, Vice Chair 
 

4. Bylaws  – W. Fletcher Belcher, Chair 
 

5. CLE Seminar Coordination – Deborah P. Goodall, Chair; Sancha Whynot, Vice 
Chair; Laura Sundberg and Sylvia Rojas, Co- Vice Chairs 
A. 2009 – 2010 CLE Schedule pp. 211 

      
6. 2010 Convention Coordinator – Marilyn Polson, Chair; Katherine Frazier and R. 

James Robins, Co- Vice Chairs 
 



7. Fellowship – Tae Kelly Bronner and Phillip Baumann, Co-Chairs; Michael Bedke, 
Vice Chair 

 
 8. Florida Bar Journal – Richard R. Gans, Chair Probate Division; William Sklar,  
  Chair Real Property Division 
 

9. Legislative Review –  Michael Gelfand, Chair; Debra Boje and Alan Fields, Co-
Vice Chairs 

     
 10. Legislative Update Coordinators – Bob Swaine, Chair; Stuart    
  Altman and Charlie Nash, Co-Vice Chairs 
 
 11. Liaison Committees: 

 A. ABA:  Edward Koren; Julius J. Zschau 
  B. American Resort Development Assoc. (ARDA): Jerry Aron; Mike Andrew 

 C. BLSE: Michael Sasso, Ted Conner, David Silberstein, Anne Buzby 
 D. Business Law Section: Marsha Rydberg 
    1. FICPA Liaison Report pp. 212 
 E. BOG:  Daniel L. DeCubellis, Board Liaison 
 F. CLE Committee: Deborah P. Goodall 
 G. Clerks of the Circuit Court:  Thomas K. Topor 
 H. Council of Sections: John B. Neukamm, Brian J. Felcoski 
   1.  Council of Sections June 2009 Report pp. 213-233 
 I. E-filing Agencies:  Judge Mel Grossman; Patricia Jones 
 J. FLEA / FLSSI:  David Brennan; John Arthur Jones; Roland Chip Waller 
 K. Florida Bankers:  Stewart Andrew Marshall; Mark T. Middlebrook 

  L. Judiciary: Judge Gerald B. Cope, Judge George W.     
  Greer; Judge Melvin B. Grossman; Judge Hugh D. Hayes; Judge Maria M. Korvick; 

Judge Beth Krier, Judge Lauren Laughlin; Judge Celeste H. Muir; Judge Larry Martin; 
Judge Robert Pleus; Judge Susan G. Sexton; Judge Richard Suarez; Judge Winifred J. 
Sharp; Judge Morris Silberman; Judge Patricia V. Thomas; Judge Walter L. Schafer, Jr. 

 M.       Law Schools and Student RPPTL Committee:  Fred Dudley, Stacy   
  Kalmanson, James Jay Brown  
 N. Liaison to the OCCCRC: Joseph George 
 O. Out of State:  Michael Stafford; John E. Fitzgerald, Gerard J. Flood 

 P. Young Lawyers Division:  Rhonda Chung DeCambre Stroman 
 
 12. Long Range Planning Committee – Brian J. Felcoski, Chair 
 

13. Member Communications and Information Technology – Alfred Colby, Chair; 
Dresden Brunner and Nicole Kibert, Co – Vice Chair 

 
 14. Membership Development & Communication – Phillip Baumann, Chair; Mary  
  Karr, Vice Chair 
 
 15. Membership Diversity Committee – Lynwood Arnold and Fabienne   
  Fahnestock, Co-Chairs; Karen Gabbadon, Vice-Chair 
 
 16. Mentoring Program – Guy Emerich, Chair; Jerry Aron and Keith Kromash, Co- 
  Vice Chairs 
 
 17. Model and Uniform Acts – Bruce Stone and Katherine Frazier, Co-Chairs 



 
 18. Professionalism & Ethics – Paul Roman and Larry Miller, Co-Chairs 
    
 19. Pro Bono – Gwynne Young and Adele I. Stone, Co-Vice Chair 
    

 20. Sponsor Coordinators – Kristen Lynch, Chair; Wilhelmina     
  Kightlinger, Jon Scuderi and Mike Swaine, Co-Vice Chairs 

 
21. Strategic Planning – Brian J. Felcoski, Chair  

 
XIII. Real Property Division Committee Reports — George J. Meyer, Real Property Division 
 Director 
 
 1. Condominium and Planned Development – Robert S. Freedman, Chair; Steven Mezer, 

 Vice-Chair 
 
 2. Construction Law – Brian Wolf, Chair; April Atkins and Arnold Tritt, Co Vice-Chairs 
 
 3. Construction Law Institute – Lee Weintraub, Chair; Wm. Cary Wright and Michelle 

 Reddin, Co-Vice Chairs 
 

4. Construction Law Certification Review Course – Kim Ashby, Chair; Bruce Alexander 
and Melinda Gentile, Co Vice-Chair 

 
 5. Development and Governmental Regulation of Real Estate – Eleanor Taft, Chair; 

 Nicole Kibert, Kristen Brundage and Frank L. Hearne, Co Vice-Chairs 
 
 6. FAR/BAR Committee and Liaison to FAR – William J. Haley, Chair; Frederick Jones,  
  Vice Chair  
 
 7. Land Trusts and REITS – S. Katherine Frazier, Chair; Wilhelmena Kightlinger, Vice 
  Chair 
 
 8. Landlord and Tenant – Neil Shoter, Chair; Scott Frank and Jo Claire Spear, Vice Chair 
 
  9. Legal Opinions – David R. Brittain and Roger A. Larson, Co Chairs; Burt Brutin, Vice 

Chair 
 
 10. Liaison with Eminent Domain Committee – Susan K. Spurgeon 
    
 11. Liaisons with FLTA – Norwood Gay and Alan McCall Co-Chairs; Barry Scholnik, John S. 

 Elzeer, Joe Reinhardt, James C. Russick, Lee Huzagh, Co-Vice Chairs 
 
 12. Mobiles Home and RV Parks – Jonathan J. Damonte, Chair; David Eastman, Vice-Chair 
 
 13. Mortgages and Other Encumbrances – Salome Zikakis, Chair; Robert Stern,  
   Co-Vice Chair 
 
 14. Real Estate Certification Review Course – Ted Conner, Chair; Arthur Menor and

 Guy Norris, Co-Vice Chairs 
 
 15. Real Property Forms – Barry B. Ansbacher, Chair; Jeffrey T. Sauer, Vice Chair 
 
 17. Real Property Insurance – Jay D. Mussman, Chair; Andrea Northrop and Wm. Cary 

Wright, Co-Vice Chair 



 
 18. Real Property Litigation – Mark A. Brown, Chair; Eugene E. Shuey and Martin 

 Awerbach, Co-Vice Chairs 
 
 19. Real Property Problems Study – Wayne Sobien, Chair; Jeanne Murphy and Pat J.  
   Hancock, Co-Vice Chair        
 
 20. Title Insurance & Title Insurance Liaison – Homer Duvall, Chair; Kristopher Fernandez 

and Steven Reynolds, Co-Vice Chairs 
 
 21. Title Issues and Standards – Patricia Jones, Chair; Robert Graham, Karla Gray and 

Christopher Smart, Co-Vice Chairs 
 
XIV. Probate and Trust Law Division Committee Reports — W. Fletcher Belcher, Probate Division 
Director 
 
 1. Ad Hoc Committee on Creditors’ Rights to Non-Exempt, Non-Probate Assets –  
  Angela Adams, Chair 
 
 2. Ad Hoc Committee on Homestead Life Estates – Shane Kelley, Chair 
 
 3. Advance Directives – Rex E. Moule, Chair; Marjorie Wolasky, Vice Chair 
 
 4. Asset Preservation – Jerome Wolf, Chair; Brian Sparks, Vice Chair 

 
Proposed amendments to §736.0505 of the Florida Trust Code to generally 

provide that creditors of a settlor of an irrevocable trust from which the trustee may make 
discretionary distributions to or for the benefit of the settlor may not reach the assets of 
the trust if it contains a spendthrift provision pp. 234-258 

 
5. Charitable Organizations and Planning – Thomas C. Lee, Jr., Chair, Michael Stafford 

and Jeffrey Baskies, Co-Vice Chairs 
 

6. Estate and Trust Tax Planning – Richard Gans, Chair; Harris L. Bonette Jr. and Elaine 
M. Bucher, Co Vice-Chairs 

 
Proposed amendments to the Florida Trust Code and the Prudent Investor Rule 

by adding §736.0902, F.S., and amending §518.112, F.S., to eliminate certain fiduciary 
duties of trustees of life insurance trusts pp. 259-265 

 
 7. Guardianship Law and Procedure – Debra Boje and Alexandra Rieman, Co-Chairs, 

 Andrea L. Kessler and Sherri M. Stinson, Co-Vice Chairs 
 
 8. Insurance for Estate Planning – L. Howard Payne, Chair 
 
 9. IRA’s and Employee Benefits – Kristen Lynch, Chair; Linda Griffin, Vice-Chair 
 

10. Liaison with Corporate Fiduciaries – Seth Marmor, Chair; Jack Falk and Robin King, 
Co-Vice Chairs; Mark Middlebrook, Corporate Fiduciary Chair 

 
 11. Liaisons with Elder Law Section – Charles F. Robinson, Chair; Marjorie Wolasky,  
  Vice Chair 
 
 12. Liaison with Statewide Public Guardianship Office - Michelle Hollister, Chair 
 



13. Liaisons with Tax Section – David Pratt; Brian C. Sparks; Donald R. Tescher, William 
R. Lane Jr. 

 
 14. Power of Attorney – Tami Conetta, Chair; David Carlisle, Vice-Chair 
 
 15. Principal and Income Committee – Edward F. Koren, Chair 
 
 16. Probate and Trust Litigation – William Hennessey, Chair; Thomas Karr and Jon 

 Scuderi, Co-Vice Chairs 
 
A. Proposed amendments to the Florida Probate Code by adding §732.805, F.S., 

to provide remedies with respect to spousal rights in marriages procured by fraud, undue 
influence or duress pp. 266-279 

 
B. Proposed amendment to Florida Rule of Appellate Procedure 9.170 (clarifying 

what probate and guardianship orders are appealable as a matter of right as final orders), 
proposed by the Probate & Trust Litigation Committee and approved by the Appellate 
Rules Committee of The Florida Bar pp. 280-282 

 
17. Probate Law and Procedure – Tae Kelley Bronner, Chair, Dresden Brunner, Anne 

Buzby and Jeffrey Goethe, Co-Vice Chairs 
 
Proposed amendments to the Florida Probate Rules from the Probate Rules 

Committee of The Florida Bar pp. 283-378 
 

 18. Trust Law – Barry Spivey, Chair; John Moran, Shane Kelley and Laura Stephenson, 
 Co-Vice Chairs 

 
 19. Wills, Trusts and Estates Certification Review Course – Anne Buzby, Chair; Deborah 

 Russell, Vice Chair 
 
  
XV. Adjourn 
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GENERAL SPONSORS 
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Fidelity National Title Insurance Company 

 
First American Title Insurance Company 

 
Gibraltar Bank 

 
Howard Frazier Barker Elliott 

Commonwealth Land Title Insurance Co. Lawyers Title Insurance Corp 
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Old Republic National Title Insurance 
 

Regions Bank 
 

Stewart Title Guaranty Company 
 

 SoftPro 
 

SunTrust Bank 
 

The Florida Bar Foundation 
 

Wachovia Trust 
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COMMITTEE SPONSORS 
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Insurance Committee 
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Charitable Organizations Committee 
 

Mellon Bank and Wealth Transfer Planning 
Probate Law & Procedure Committee 

 
First American Title Insurance Company 

Condominium & Planned Development Committee 
 

Pensco Trust 
IRAs & Employee Benefits Committee 

 
Management Planning, Inc. 

Estate & Trust Tax Planning Committee 
 

Northern Trust Bank of Florida 
Trust Law Committee 

 
Business Valuation Analysts  

Probate and Trust Litigation  
 



D R A F T  

M i n u t e s ,  R e a l  P r o p e r t y ,  P r o b a t e  a n d  T r u s t  L a w S e c t i o n  
Executive  Counci l  Meet ing 

The Renaissance Vinoy Resort - St. Petersburg, Florida 

Saturday, May 23, 2009 
              

I. Presiding – Sandra F. Diamond, Chair 
 
II. Attendance - Michael A. Dribin, Secretary 
 
 The attendance roster was circulated to be initialed by Council members in attendance at the 

meeting.  Attendance is shown cumulatively on circulated attendance rosters.  It is the 
responsibility of each Council member to promptly bring any collections to the attention of the 
Secretary.  

 
III. Minutes of Previous Meeting - Michael A. Dribin, Secretary 
 

The Minutes of the Executive Council Meeting held in Ecuador on January 30, 2009 in Quito, 
Ecuador, included in the agenda materials at Pages 8-10, were approved, without change. 

 
IV. Chair’s Report – Sandra F. Diamond 
 
 Sandy thanked all of the sponsors of the Convention and the Executive Council events and 

congratulated Adele Stone on her new position as Chair of the Florida Bar Foundation.  Sandy 
thanked the Convention Co-Chairs, Marilyn Polson and Dresden Brunner for all of their hard work 
in making the Convention such a success.  

 
 Sandy introduced Past Section Chair, Jerry Aron, who read a proposed resolution in memory of 

former Section Chair John Holt Sutherland.  The resolution appears in the agenda materials on 
Page 10.  Upon motion duly made, seconded and unanimously adopted, the resolution was passed.  
Sandy indicated that the original resolution would be forwarded Mrs. Sutherland. 

 
 Sandy then introduced the winners of the Section photography contest and reminded the members 

of the Council that proceeds from the sale of the photography contest would be donated to 
“Creative Clay”, a local charity benefitting mentally and physically disabled children.   

 
 Later in the meeting, Sandy asked the Council to join her in recognizing 60 years of practice of law 

by Past Section Chair, John Arthur Jones.   
 
 Sandy then took a moment to recognize those members of the Executive Council who had perfect 

attendance records over the last three years. 
 
  
 



V. Chair-Elect's Report - John B. Neukamm 
 

1. John reminded the Executive Council that the 2009 - 2010 RPPTL Executive Council Schedule 
appears at Page 11 of the agenda materials. 

 
2. John acknowledged the election of the new Officers and Circuit Representatives, as listed on 

Page 12 of the agenda materials. 
 

3. John reminded the Council members that a complete list of the 2009-2010 Circuit 
Representatives appears at Page 13 of the agenda materials, a list of the General Standing 
Committee Chairs, Co-Chairs and Vice-Chairs appears on Pages 14-17; the Probate and Trust 
Law Division Chairs, Co-Chairs and Vice-Chairs appear on Pages 18-19; and the Real Property 
Division Committee Chairs, Co-Chairs and Vice Chairs appear on Pages 20-22 of the agenda 
materials. 

 

VI. Liaison with Board of Governors Report  - Daniel L. DeCubellis 
 
 Board of Governors Summary – Dan referred the Council to the Report of the April, 2009 meeting 
 of the Board of Governors appearing at Pages 23-24 of the agenda materials.  Dan invited input 
 regarding the Judicial Self-Disclosure Form which is being generated by the Bar.  He also advised 
 Council members of changes being made to the Bar websites which are under consideration.  Dan 
 further advised the Council that changes to the Client Security Fund are being considered.  Finally, 
 he briefly referred to the Court funding issues which had dominated the legislative session. 

VII. Treasurer’s Report – W. Fletcher Belcher 

 Fletch referred to the summaries of Section financial operations through March 31, 2009, 
 appearing at pages 25-26 of the agenda materials.  He also acknowledged the outstanding work 
 that Kristen Lynch had performed in securing sponsors for Section activities.  Fletch also  pointed 
 out that the Section’s reserve had  declined somewhat as a result of market conditions,  
 but would not affect the financial status of the Section.   
 
VIII. Circuit Representatives’ Report - Margaret A. Rolando, Director.   
  
 Peggy indicated that the Circuit Representatives would be reporting on the “hidden liens” project 
 and Peggy also updated the Council on the status of the FASH project. 
 

1. First Circuit - Kenneth Bell; W. Christopher Hart; Colleen Coffield Sachs 
 

2. Second Circuit - J. Breck Brannen; Sarah S. Butters; Victor L. Huszagh; John T. Lajoie 
 

3. Third Circuit - John J. Kendron; Guy W. Norris 
 

4. Fourth Circuit - William R. Blackard, Jr.; Harris LaRue Bonnette, Jr., Roger W. Cruce 
 

5. Fifth Circuit - Del G. Potter; Arlene C. Udick 



 
6. Sixth Circuit - Robert N. Altman; David R. Carter; Gary L. Davis; Robert C. Dickinson, Ill; 

Luanne E. Ferguson; Joseph W. Fleece, Ill; George W. Lange, Jr.; Sherri M. Stinson; 
 Kenneth E. Thornton; Hugh C. Umstead 

 
7. Seventh Circuit - Sean W. Kelley; Michael A. Pyle; Richard W. Taylor; Jerry B. Wells 

 
8. Eighth Circuit - John Frederick Roscow, IV; Richard M. White Jr. 

 
9. Ninth Circuit - David J. Akins; Russell W. Divine; Amber J. F. Johnson; Thomas Michael 

Katheder; Stacy A. Prince; Randy J. Schwartz; Joel H. Sharp Jr.; Charles D. Wilder;G. 
Charles Wohlust 

 
10. Tenth Circuit - Gregory R. Deal; Sandra Graham Sheets; Robert S. Swaine 

 
11. Eleventh Circuit - Carlos A. Battle; Mary E. Clarke; Thomas M. Karr; Nelson C. Keshen; 

Marsha G. Madorsky; William T. Muir; Adrienne Frischberg Promoff; J. Eric Virgil; 
Diana S. C. Zeydel 

 
12. Twelfth Circuit - Kimberly A. Bald; Michael L. Foreman; L. Howard Payne; P. Allen 

Schofield 
 

13. Thirteenth Circuit - Lynwood F. Arnold, Jr.; Thomas N. Henderson; Wilhelmina F. 
Kightlinger; Christian F. O'Ryan; William R. Platt; R. James Robbins 

 
14. Fourteenth Circuit - Brian Leebrick 

 
15. Fifteenth Circuit - Elaine M. Bucher; Glen M. Mednick; Lawrence Jay Miller; Robert M. 

Schwartz 
 

16. Sixteenth Circuit - Julie A. Garber 
 

17. Seventeenth Circuit - James R. George; Robert B. Judd; Shane Kelley; Alexandra V. Rieman 
 

18. Eighteenth Circuit - Jerry W. Allender; Steven C. Allender; Stephen P. Heuston 
 

19. Nineteenth Circuit - Jane L. Cornett; Richard J. Dungey 
 

20. Twentieth Circuit - Michael T. Hayes; Alan S. Kotler; Jon Scuderi; Dennis R.White; D. Keith 
Wickenden 

 
IX. Real Property Division - George J. Meyer, Real Property Division Director 
 
Action Items  

1. Title Issues and Standards Committee - Pat Jones, Chair reported on behalf of the Committee on 
proposed revisions to two title standards in Chapter 9 - Judgments and Liens, dealing with the 



duration of judgment liens, in order to address recent Court opinions.  Pat indicated that the change 
to the title standards is in the comment section and is reflected on Pages 27 and 28 of the agenda 
materials. 

 
Upon motion duly made, seconded and unanimously approved, the Council approved the 
changes to the two title standards in Chapter 9, as reflected in the agenda materials at pages 
27-28. 
 

2. Real Property Problem Studies Committee - Wayne Sobien, Chair  
 

(Proposed legislation to cure certain defects as to electronic documents and electronically 
recorded documents under URPERA.  The proposed statutory language, White Paper and 
Legislative Request appear at Pages 29-35 of the agenda materials) – George announced 
that this matter was being withdrawn from consideration at this Executive Council 
Meeting. 

3. Special Committee on ABA Law School Task Force Recommendations - Melissa Murphy and 
William Sklar 

 
Melissa reported on behalf of the Special Committee on ABA Law School Task Force 
Recommendations, and encouraged the Council to endorse the ABA Task Force Report 
appearing at Pages 36-45 of the agenda materials. 
 
Upon motion duly made, seconded and unanimously approved, the Council approved the 
endorsement of the ABA Task Force Report included in the materials appearing at Pages 
36-45 of the agenda materials. 

 
Information Items 

 
1. Mortgages & Other Encumbrances Committee - Jeff Sauer, Chair, referred the Executive Council 

 to the latest draft of the Final Judgment of Foreclosure Form, appearing at Pages 46-49 of the 
 agenda materials. 

2. On behalf of the Real Property Problem Studies Committee, Wayne Sobien, Chair, reported
 the Committee is working on a “hidden liens” project, involving governmental entities and the 
 consequences of code violations not getting filed and recorded.  Materials  appear at Pages 50-64 
 of the agenda package. 

 
3. Interim Report - Supreme Court Mortgage Foreclosure Task Force – Sandra F. Diamond reported 

 on behalf of the Task Force that an interim report appears in the agenda materials at Pages 66-136 
 of the agenda package and that she anticipated a final report being issued in September, 2009.  The 
 main objective of the project is to develop uniformity among the circuits in addressing the 
 mortgage foreclosure legal process. 



 
X. Probate and Trust Division - Brian J. Felcoski, Probate Division Director 

Information Items 
 

1. On behalf of the Ad Hoc Homestead Committee, Shane Kelly, Chair, referred the Council to 
proposed F.S. Section 732.4017, concerning the inter vivos transfer of homestead property.  The  materials 
appear at Pages 137-141 of the agenda materials. 
 
XI. General Standing Committee - John B. Neukamm, Director and Chair-Elect 
  
Action Items 
 

1. On behalf of the Strategic Planning Committee, John B. Neukamm, Chair, referred to the RPPTL 
 Section Strategic Plan 2009-2014, appearing at Pages 142-162 of the agenda materials.  He 
 thanked those members of the Executive Council who had planned and participated in the Strategic 
 Planning Retreat. 
 
 Upon motion duly made, seconded and unanimously approved, the Council approved the RPPTL 

Section Strategic Plan 2009-2014, appearing at Pages 142-162 of the agenda materials. 
 
XII. General Standing Committee Reports  - John Neukamm, Director and Chair-Elect 

1. Actionline - Rich Caskey, Chair; Scott Pence and Rose LaFemina, Co-Vice Chairs – Rich 
 Caskey reported on behalf of the Committee that the current issue of Actionline had been 
 finalized and that July 31, 2009 was the deadline for submission of materials for the next 
 edition. 

2. Amicus Coordination - Bob Goldman and John W. Little, Co-Chairs – Bob Goldman 
 reported on behalf of the Committee that the three cases he had reported on at the 
 Tallahassee meeting, all of them in the Third DCA, had not yet been decided.   
 

3. Budget - W. Fletcher Belcher, Chair; Pamela O. Price, Vice Chair – Fletcher reported on 
 behalf of the Committee that the budgetary process for 2010-2011 will begin in the fall of 
 2009.   
 

4. Bylaws - W. Fletcher Belcher, Chair – Fletcher reported on behalf of the Committee that 
 progress was being made on the submission of a proposed set of bylaws to the Executive 
 Council.   
 

5. CLE Seminar Coordination - Jack Falk, Jr., Chair; Laura Sundberg and Sylvia Rojas, Co-
Vice Chairs – Jack reported on behalf of the Committee that the 2009-2010 Section CLE 
Schedule appears at Pages 163-164 of the agenda materials and referred the Council to the 
“Report 2008-2009 CLE Sales and Revenue”, appearing at Page 165 of the agenda 
materials. 

 



 
6. 2008 Convention Coordinator - Marilyn Polson, Chair; Dresden Brunner, Vice Chair – 

No further report. 
 
7. Fellowship - Tae Kelly Bronner and Phillip Baumann, Co-Chairs – Tae reported on behalf 

 of the Committee that the Section Fellows were working hard on their respective projects. 

8. Florida Bar Journal - Richard R. Gans, Chair Probate Division; William Sklar, Chair Real 
Property Division – No report 

9. Legislative Review - Burt Bruton, Jr., Chair; Michael Gelfand and Debra Boje, Co-Vice 
Chairs  

 
A. Burt report that the Legislative Committee had opposed the Proposed Bulk Sales Act 
 and had taken a consistent position with the Business Law Section of the Florida Bar.  
 The materials in question appear at Pages 166-179 of the agenda materials. 
 
B. Pete Dunbar reviewed the Legislative Committee Report, appearing at Pages 180-186 
 of the agenda materials. 

 
10. Legislative Update Coordinators - Sancha Brennan Whynot, Chair; Stuart Altman and 

Robert Swaine, Co-Vice Chairs – Sancha reported on behalf of the Committee that the 
legislative update was being planned for July 31 2009 and encouraged the Executive 
Council members to make their reservations. 

 
  11. Liaison Committees: 
 

A. ABA: Edward Koren; Julius J. Zschau – Ed reported on behalf of the Committee 
concerning the status of estate tax reform.  Jay report on behalf of the Committee 
concerning the Property Preservation Task Force and the loss of agricultural 
property by minorities.  He also informed the Council of a symposium on real 
property which was occurring in Washington, D.C., which had been put together by 
Rob Freedman, including HUD leaders and others in the industry. 

 
 B. American Resort Development Assoc. (ARDA): Laurence Kinsolving; Jerry Aron; 
  Wayne Sobien – No report. 
 
 C. BLSE: Howard Payne; Robert Stern; Michael Sasso – Howard gave a brief report 
  on behalf of the Committee. 
 

D. Business Law Section: Marsha Rydberg – John reported that the Business Law 
Section, as reflected in the materials on Pages 187-188 of the agenda materials, had 
requested the appointment of one or more liaisons from the RPPTL Section to the 
Florida Institute of Certified Public Accountants and that  Linda Griffin and Brian 
Sparks had been appointed as  liaisons. 

 
 E. BOG: Daniel L. DeCubellis, Board Liaison – No further report. 
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 F. CLE Committee: Jack Falk, Jr. – No further report. 
 
 G. Clerks of the Circuit Court: Thomas K. Topor – No report. 
 
 H. Council of Sections: Sandra F. Diamond; John B. Neukamm – No report. 
 
 I. E-filing Agencies: Judge Mel Grossman; Patricia Jones – No report. 
 

J. FLEA / FLSSI: David Brennan; John Arthur Jones; Roland Chip Waller – Dave 
Brennan reported on behalf of the Committee regarding revisions to the Probate 
and Guardianship Forms and asked members of the Council to review the existing 
forms and provide the Committee with comments and suggested changes. 

 
 K. Florida Bankers: Stewart Andrew Marshall; Mark T. Middlebrook – No report. 
 

L. Judiciary:  Judge Jack St. Arnold; Judge Gerald B. Cope; Judge George W. Greer; 
Judge Melvin B. Grossman, Judge Hugh D. Hayes; Judge Maria M. Korvick; Judge 
Lauren Laughlin; Judge Celeste H. Muir; Judge Larry Martin; Judge Robert Pleus; 
Judge Susan G. Sexton; Judge Richard Suarez; Judge Winifred J. Sharp;Judge 
Morris Silberman; Judge Patricia V. Thomas; Judge Walter L. Schaefer, Jr. No 
report. 

 
M. Law Schools and Student RPPTL Committee: Alan Fields; Stacy 
 Kalmanson -  

 
1. Law School Liaison 2008-09 Memorandum -  Stacy Kalmanson reported on 
behalf of the Committee and referred the Committee to the Memorandum of 
Activities appearing at Pages 189-191 of the agenda materials and expressed 
gratitude to those members of the Council who had participated during the year. 

 
 N. Liaison to the OCCCRC: Joseph George – Joe reported on behalf of the 

Committee. 
 
 O. Out of State: Michael Stafford; John E. Fitzgerald, Pam Stuart - John Neukamm 

announced that Jerry Flood, a practitioner in Wisconsin and Florida, had been 
appointed as an additional out-of-state representative to the Executive Council. 

 
 P. Young Lawyers Division: Rhonda Chung DeCambre Stroman – No report. 

 
  12. Long Range Planning Committee — John B. Neukamm, Chair – No further report. 
 
 13. Member Communications and Information Technology — Keith S. Kromash, Chair; 

 Alfred Colby, Co-Chair – Keith Kromash reported on behalf of the Committee and referred 
  the Council to the portions of the Strategic Planning Report which dealt with the subject of 
  member communications and information technology. 



 14. Membership Development & Communication — Phillip Baumann, Chair; Mary 
 Clarke, Vice Chair – Phil Baumann reported on behalf of the Committee. 

 
 15. Membership Diversity Committee — Tae Kelley Bronner and Fabienne  Fahnestock Co-

 Chairs – Tae Bronner reported on behalf of the Committee that feedback on the operations 
  of the Committee had been very positive. 
 
 16. Mentoring Program — Steven L. Hearn, Chair; Jerry Aron and Guy Emerich, Co-Vice 

 Chairs – Brian Sparks reported on behalf of the Committee of plans to advance  the work 
 of the Committee. 

 
  17. Model and Uniform Acts — Bruce Stone and Katherine Frazier, Co-Chairs – No report. 

  18. Professionalism & Ethics — Adele Stone and Deborah Goodall, Co-Chairs - Debbie 
Goodall reported on behalf of the Committee. 

 
  19. Pro Bono — Andrew O'Malley, Chair; Adele I. Stone and David Garten, Co-Vice Chair - 

Drew O’Malley reported that there was no further report beyond that which had been 
presented at the real estate round table. 

 
  20. Sponsor Coordinators — Kristen Lynch, Chair; Debbie Goodall and Wilhelmina 

Kightlinger, Co-Vice Chairs – Kristin reported on behalf of the Committee and urged 
Council members to bring to the Committee’s attention potential sponsors. 

 
  21. Strategic Planning — John Neukamm, Chair; Sandra Diamond, Melissa J. Murphy, and 

Laird Lyle, Co-Vice Chairs – No further report. 
 
XIII. Real Property Division Committee Reports - George J. Meyer, Real Property Division Director 

1. Condominium and Planned Development – Robert S. Freedman, Chair; Steven Mezer,  
  Vice-Chair 

2. Construction Law – Wm. Cary Wright, Chair; Brian Wolf and April Atkins, Co-Vice-
Chairs 

3. Construction Law Institute – Lee Weintraub, Chair; Wm. Cary Wright and Michelle 
Reddin, Co-Vice Chairs 

4. Construction Law Certification Review Course – Fred Dudley, Chair; Kim Ashby, Vice 
Chair 

5. Development and Governmental Regulation of Real Estate – Eleanor Taft, Chair; 
Nicole Kibert, Vice Chair 

6. FAR/BAR Committee and Liaison to FAR – William J. Haley, Chair; Frederick Jones, 
Vice Chair 

 



7. Land Trusts and REITS – S. Katherine Frazier, Chair; Wilhelmena Kightlinger, Vice 
Chair 

8. Landlord and Tenant – Arthur J. Menor, Chair; Neil Shoter, Vice Chair 

9. Legal Opinions – David R. Brittain and Roger A. Larson, Co-Chairs 

10. Liaison with Eminent Domain Committee – Susan K. Spurgeon 

11. Liaison with Florida Brownfields Association – Frank L. Hearne 
 
12. Liaisons with FLTA – Norwood Gay and Alan McCall Co-Chairs; Barry Scholnik, John 

S. Elzeer, Joe Reinhardt, James C. Russick, Lee Huzagh, Co-Vice Chairs 

13. Mobiles Home and RV Parks – Jonathan J. Damonte, Chair; David Eastman, Vice-Chair 

14. Mortgages and Other Encumbrances – Jeffrey T. Sauer, Chair; Salome Zikakis and Jo 
Spear, Co-Vice Chairs 

15. Real Estate Certification Review Course – Robert Stern, Chair; Ted Conner and Guy 
Norris, Co-Vice Chairs 

 
16. Real Property Forms – Barry B. Ansbacher, Chair; Kristy Parker Brundage, Vice Chair 
 
17. Real Property Insurance – Jay D. Mussman, Chair; Andrea Northrop, Vice Chair 
 
18. Real Property Litigation – Mark A. Brown, Chair; Eugene E. Shuey and Martin 

Awerbach, Co-Vice Chairs 
 
19. Real Property Problems Study – Wayne Sobien, Chair; Jeanne Murphy and Pat J.  
  Hancock, Co-Vice Chair 
 

20. Title Insurance & Title Insurance Liaison – Homer Duvall, Chair; Kristopher Fernandez, 
Vice Chair 

21. Title Issues and Standards – Patricia Jones, Chair; Robert Graham, Stephen Reynolds,and 
Karla Gray, Co-Vice Chairs 

XIV. Probate Division Committee Reports - Brian J. Felcoski, Probate Division Director 

1. Ad Hoc Committee on Creditors' Rights to Non-Exempt, Non-Probate Assets - Angela 
 Adams, Chair 

2. Ad Hoc Committee on Homestead Life Estates – Shane Kelley, Chair 

3. Advance Directives – Rex E. Moule, Chair; Marjorie Wolasky, Vice Chair 

4. Asset Preservation – Jerome Wolf, Chair; Brian Sparks, Vice Chair 
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5. Charitable Organizations and Planning – Michael W. Fisher, Co-Chair; Thomas C. Lee, 
 Jr., Michael Stafford and Jeffrey Baskies, Co-Vice Chairs 

6. Estate and Trust Tax Planning – Richard Gans, Chair; Craig Mundy, Vice-Chair 

7. Guardianship Law and Procedure – Debra Boje and Alexandra Rieman, Co-Chairs, 
 Andrea L. Kessler, Vice Chair 

8. Insurance – L Howard Payne, Chair; David Silberstein, Vice Chair 

9. IRA's and Employee Benefits – Kristen Lynch, Chair; Linda Griffin, Vice-Chair 

10. Liaison with Corporate Fiduciaries – Seth Marmor, Chair; Robin King, Co-Vice Chair; 
 Gwynne Young, Co-Vice Chair; Joan Crain, Corporate Fiduciary Chair 

11. Liaisons with Elder Law Section – Charles F. Robinson and Marjorie Wolasky, Co-
Chairs 

12. Liaison with Statewide Public Guardianship Office - Michelle Hollister, Chair 

13. Liaisons with Tax Section – David Pratt; Brian C. Sparks; Donald R. Tescher 

14. Power of Attorney – Tami Conetta, Chair; David Carlisle, Vice-Chair 

15. Principal and Income Committee – Edward F. Koren, Chair 

16. Probate and Trust Litigation – William Hennessey, Chair; Thomas Karr and Jon Scuderi, 
 Co-Vice Chairs 

17. Probate Law and Procedure – Charles Ian Nash, Chair, Sam Boone, Anne Buzby and 
 Shane Kelley, Co-Vice Chairs 

18. Trust Law – Barry Spivey, Chair; Christopher Boyett and Laura Stephenson, Co-Vice 
 Chairs 

19. Wills, Trusts and Estates Certification Review Course – Anne Buzby, Chair; Deborah 
 Russell, Vice Chair 

 
XV. Adjourn 



RPPTL 2009 - 2010 
Executive Council Meeting Schedule 

JOHN NEUKAMM’S YEAR  
 
Date      Location                                                        . 
 
July 30 – August 2, 2009   Executive Council Meeting & Legislative Update 
      The Breakers 
      Palm Beach, Florida 
      Reservation Phone # 561-655-6611 
      www.thebreakers.com 
      Room Rate   $176.00 (Superior King) 
        $189.00 (Deluxe Double) 
      Cut-off Date:  June 29, 2009 
 
September 24 – September 27, 2009 Executive Council Meeting 
      Ritz-Carlton, Naples 
      Naples, Florida 
      Reservation Phone # 800-241-3333 
      www.ritzcarlton.com/naples 
      Room Rate $199.00 
      Cut-off Date: August 10, 2009 
 
January 14 – January 17, 2010  Executive Council Meeting 
      The Casa Monica Hotel 
      St. Augustine, Florida 
      Reservation Phone # 904-827-1888 
      www.casamonica.com 
      Room Rate $199.00 
      Cut-off Date: December 14, 2009 
 
March 16 – March 21, 2010   Executive Council Meeting / Out-of-State Meeting 
      The Ritz-Carlton, Kapalua 
      Lahaina, Maui Hawaii 
      Hotel Phone # 800-241-3333 
      Room Rate $370.00   (Deluxe Room) 
        $370.00   (Garden View Suite) 
        $450.00 (Deluxe Ocean View) 
        $450.00 (Ocean View Suite) 
      Cut-off Date: January 30, 2010 
 
May 27 – May 30, 2010   Executive Council Meeting / RPPTL Convention 
      Tampa Marriott – Waterside Hotel & Marina 
      Tampa, Florida 
      Reservation Phone # 800-228-9290 
      Room Rate $159.00 (Single/Double) 
        $179.00 (Triple) 
        $199.00 (Quad) 
      Cut-off Date: April 27, 2010 
 
 



RPPTL 2010 - 2011 
Executive Council Meeting Schedule 

BRIAN FELCOSKI’S YEAR  
 
Date      Location                                                        . 
 
August 4 – August 7, 2010   Executive Council Meeting & Legislative Update 
      The Breakers 
      Palm Beach, Florida 
      Reservation Phone # 561-655-6611 
      www.thebreakers.com  
      Room Rate: $185.00   
      Cut-off Date: July 4, 2010 
 
September 22 – September 26, 2010 Executive Council Meeting 
      Ritz-Carlton Orlando, Grand Lakes 
      Orlando, Florida 
      Reservation Phone # 1-800-576-5760 
      http://www.grandelakes.com  
      Room Rate: $219.00 
      Cut-off Date: August 25, 2010 
 
November 3 – November 7, 2010  Executive Council Meeting 
      Sandpearl Resort 
      Clearwater, Florida 
      Reservation Phone #1-877-726-3111 
      http://www.sandpearl.com  

Room Rate: $199.00 
      Cut-off Date: October 1, 2010 
 
February 23 – February 27, 2011  Executive Council Meeting / Out-of-State Meeting 
      Four Season Resort 
      Santa Barbara, CA 
      Reservation Phone #805-565-8299  
      www.fourseasons.com/santabarbara  

Room Rate: $350.00    
      Cut-off Date: January 25, 2011 
 
May 25 – May 28, 2011   Executive Council Meeting / RPPTL Convention 
      Eden Roc Hotel  
      Miami, Florida 
      Reservation Phone # 1-800-319-5345 

http://boldnewedenroc.com/  
      Room Rate $199.00 
      Cut-off Date: May 3, 2011 
 
 



 At its May 29 meeting in Key West, The Florida Bar Board of Governors: 
 • Rejected a proposed redrafting of Ethics Opinion 90-6 from the Board Review 
Committee on Professional Ethics and adopted the draft proposed by board member 
David Rothman. The committee proposal required the attorney to inform the court if the 
client was using a false name, if the lawyer learned of that after he or she had formally 
appeared in the case and the client refused to correct the record. The alternative opinion 
provided that, “The lawyer may not inform the court of the false name except when the 
client affirmatively lies to the court concerning his or her true name.” Both opinions 
require a lawyer to decline representation if learning the client is proceeding under a false 
name, or to withdraw if learning of the deception before formally appearing in the case. 
 • Approved new rules for the Clients’ Security Fund program. That includes 
raising the maximum amount for reimbursement when a lawyer misappropriates from a 
client from $50,000 to $250,000, and making all payments at the end of the fiscal year. If 
not enough money is available to pay the full amount of the approved claims, then 
payments will be made pro rata based on available funds. Reimbursements in cases where 
fees were paid but no useful services provided will remain at $2,500. The special 
committee that made the recommendations will be continued so it can study possible 
further refinements to the program. 
 • Made one final change to the Bar’s 2009-10 budget, approving the budget for 
the Family Law Section which had not been completed when the board approved the 
budget in March. The budget has a slight deficit for next year, but keeps annual 
membership fees at $265 for active members and $175 for inactive members. The budget 
now goes to the Supreme Court. 
 • Approved as recommended by the Program Evaluation Committee a revamping 
of the Bar’s Henry Latimer Center for Professionalism, which will focus on preventing 
unprofessional conduct including a program of voluntary mentoring for new lawyers.  
 • Approved as recommended by the PEC changes for the Bar’s Fee Arbitration 
Program, including having the ACAP program screen requests and finding ways to 
recruit more arbitrators for the program. 
 • Heard a favorable report from the Investment Committee, where Chair Ian 
Comisky reported the Bar’s long-term investment fund had risen almost $2 million as of 
the end of May. The committee recommended and the board approved allowing the Bar’s 
investment portfolio to slightly exceed its maximum target for cash holdings, which was 
caused by fluctuations in the stock market. 
 • Approved a recommendation from the Disciplinary Procedure Committee to 
change Bar rules to allow a disciplinary revocation in cases where the lawyer wishes to 
give up his or her license without admitting to underlying grievance charges. The 
proposed disciplinary revocations would be for a minimum of five years and must be 
approved by the Board of Governors. The rule changes now go to the Supreme Court. 
The board also reviewed on first reading from DPC a rule amendment requiring lawyers 
who wait more than three years before seeking reinstatement from a suspension to show 
fitness and competence to resume the practice of law. That includes a requirement that 
the lawyer must have taken 10 CLE credits for each year that the lawyer has been 
ineligible to practice and those who have been suspended for more than five years must 
retake portions of the bar exam. 



 • Made several nominations and appointments. The board nominated Gerald 
Kogan of Coral Gables, Lawrence P. Kuvin of Wilton Manors, Daryl Manning of Tampa, 
Richard A. Moore of Miami, T. Rankin Terry, Jr., of Ft. Myers, and Gary Winston of 
Miami for two vacancies on the Florida Board of Bar Examiners. The Supreme Court 
will make the final appointment. The board appointed Henry M. Coxe, III of Jacksonville 
and Edith Osman of Miami to two-year terms in the ABA House of Delegates. Jay White 
and Mayanne Downs also assume positions in the ABA House of Delegates.  The board 
appointed William J. Banks of Clearwater, Matthew Gissen of Miami, William F. 
Sansone of Tampa, Allen von Spiegelfeld of Tampa and Barbara J. Williams of Orlando 
for three-year terms on the Florida Lawyers Assistance, Inc., Board of Directors. The 
board appointed Christie Anne Darias Daniels of Miami, Dolly V. Davis of Jupiter, 
William Manikas of Boynton Beach, Theodore W. Small, Jr., of Deland, Eric M. Sodhi 
of Miami, and Daniel H. Thompson of Tallahassee to two-year terms on the Florida 
Legal Services, Inc., Board of Directors. 
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CHAPTER 18 
 

HOMESTEAD 
                                                     _____________________________________ 

 
STANDARD 18.0 

 
HOMESTEAD EXEMPTIONS – HEAD OF FAMILY  

 
STANDARD: ON OR AFTER JANUARY 8, 1985, HOMESTEAD PROPERTY MAY BE OWNED 
BY A NATURAL PERSON, WITHOUT REGARD TO THE OWNER’S STATUS AS HEAD OF A 
FAMILY. 
 

Problem: Mary Doe, a single woman living alone, owned and resided on Blackacre. A money 
judgment was obtained against her after January 8, 1985. May Mary Doe have her 
home designated exempt from levy by forced sale to satisfy this judgment? 

Answer: 
 
Yes. 

Authorities & 
References: 

 
Art. X, § 4(a), FLA. CONST. (1968) (as amended); §§ 222.01, 222.02, Fla. Stat. 
(2008). 

Comment: Effective January 8, 1985, the Florida electors amended the 1968 Florida 
Constitution, Article X, section 4(a) replacing property owned by the “head of a 
family” with property owned by a “natural person.” Florida Statute sections 222.01 
and 222.02, relating to designation by an owner of homestead for an exemption 
from forced sale, were amended to allow a natural person rather than the head of a 
family to obtain protection from levy. This change also applies to restrictions on 
alienation and devise of homestead property. The Florida Supreme Court has 
applied the definition of “head of a family” in Florida Constitution Article X, 
section 4(a) relating to the forced sale exemption, to the restrictions on alienation 
and devise in section 4(c). See, Holden v. Gardner, 420 So. 2d 1082 (Fla. 1982). 
Based on this reasoning, it appears the definition of a “natural person” in section 
4(a) for the forced sale exemption also applies to the restrictions on alienation and 
devise in section 4(c).  
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STANDARD 18.1 
 

ALIENATION OF HOMESTEAD PROPERTY 
JOINDER OF SPOUSE 

 
 
STANDARD: WHEN THE OWNER OF HOMESTEAD PROPERTY IS MARRIED, THE SPOUSE 
MUST JOIN IN ANY CONVEYANCE OR ENCUMBRANCE OF THE PROPERTY UNLESS THE 
PROPERTY IS HELD AS A TENANCY BY THE ENTIRETIES AND IS CONVEYED TO THE 
SPOUSE OR IS HELD BY ONE SPOUSE AND IS CONVEYED TO BOTH SPOUSES AS 
TENANTS BY THE ENTIRETIES. 
 

Problem 1: John Doe, a married man, owned homestead property. He alone executed a deed in 
1965 conveying it to his wife, Mary Doe. Is Mary’s title marketable? 

Answer: No. Joinder of the spouse was required. The answer might be different if the 
conveyance occurred on or after the effective date of the 1968 Florida Constitution. 
See Comment. 

Problem 2: 
 
John Doe, a married man, owned homestead property. He alone executed a deed in 
1975 conveying it to himself and his wife, Mary Doe, as tenants by the entireties. Is 
the deed valid? 

Answer: 
 
Yes. See, Jameson v. Jameson, 387 So. 2d 351 (Fla. 1980). 
 

Problem 3: 

 

 
John Doe, a married man, owned homestead property. He alone executed a deed 
conveying it to Richard Roe. John's wife, Mary Doe, executed a separate deed 
purporting to convey the property to Richard Roe. Is Roe's title marketable? 

Answer: 
 
No. Both spouses must join in a conveyance of homestead property. 

Problem 4: 
 
Mary Doe, a married woman, owned Blackacre, and resided on it with her husband, 
John Doe. John was an invalid and Mary was the head of the family. Mary Doe 
alone executed a deed conveying Blackacre to Richard Roe. Is the deed valid? 

Answer: 
 
No. John Doe must join in the deed. It is immaterial whether the deed was executed 
prior to or subsequent to the effective date of the 1968 Florida Constitution, or 
whether Mary Doe, under prior law, was a free dealer. See, Bigelow v. Dunphe, 197 
So. 328 (Fla. 1940); ATIF TN 16.04.05. 

Problem 5: 
 
Mary Doe owned Blackacre and resided on it with her husband, John Doe, who was 
the head of the family. In May 1985, Mary executed a deed conveying Blackacre to 
Richard Roe. Is the deed valid? 
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Answer: 
 
No. John Doe must join in the deed. On or after January 8, 1985, the restriction on 
alienation of homestead property applies whether or not the owner of the homestead 
is the head of a family.  

Problem 6: 
 
John and Mary Doe, husband and wife, owned homestead property as a tenancy by 
the entireties. John alone executed a deed conveying the homestead to Mary. Is 
Mary’s title marketable? 

Answer: 
 
Yes. 

Authorities & 
References: 

 
Art. X, § 4(c), FLA. CONST. (1968); Art. X, §§ 1, 4, FLA. CONST. (1885); § 689.11, 
FLA. STAT. (2008); Jameson v. Jameson, 387 So. 2d 351 (Fla. 1980); Williams v. 
Foerster, 335 So. 2d 810 (Fla. 1976); Estep v. Herring, 18 So. 2d 683 (Fla. 1944); 
John v. Purvis, 199 So. 340 (Fla. 1940); Moorefield v. Byrne, 140 So. 2d 876 (3d 
DCA 1962), cert. denied, 147 So. 2d 530 (Fla. 1962); 2 BOYER, FLORIDA REAL 
ESTATE TRANSACTIONS §21.03[2] (2008); FLORIDA REAL PROPERTY 
TITLE EXAMINATION AND INSURANCE § 3.122 (CLE 5th ed. 2006); ATIF 
TN 16.02.03. 

Comment: 
 
Joinder is required under both the 1885 and 1968 Florida Constitutions. Section 
689.11(1), Florida Statutes, however, was amended in 1971 to permit interspousal 
conveyances of homestead property without joinder. The statute's constitutionality 
has been upheld with respect to property held as a tenancy by the entireties and 
applied to a 1965 conveyance. Williams v. Foerster, 335 So. 2d 810 (Fla. 1976). 
 
The 1968 Florida Constitution has been construed to permit the interspousal creation 
of a tenancy by the entireties in homestead property without the joinder of the 
grantee spouse. See, Jameson v. Jameson, 387 So. 2d 351 (Fla. 1980). This case also 
indicates that a conveyance of homestead property from one spouse to the other is 
valid without the joinder of the grantee spouse. Caution should be exercised in this 
latter situation, however, as it was not involved in the facts of the Jameson case. 
Neither of these two conveyances of homestead property was valid without spousal 
joinder if made prior to January 7, 1969, the effective date of the 1968 Florida 
Constitution. 
 
On or after January 8, 1985, property owned and resided on by a natural person may 
have homestead status without regard to the owner's status as head of a family. See, 
Title Standard 18.0 (Homestead Exemptions — Head of Family). 
 
For a history of Florida homestead law, see, Crosby and Miller, Our Legal 
Chameleon, The Florida Homestead Exemption (pts. I-V), 2 U. FLA. L. REV. 12, 
219, 346 (1949); Note, Our Legal Chameleon is a Sacred Cow: Alienation of 
Homestead Under the 1968 Constitution, 24 U. FLA. L. REV. 701 (1972); Maines 
and Maines, Our Legal Chameleon Revisited: Florida's Homestead Exemption, 30 
U. FLA. L. REV. 227 (1978). 
 
See also, Title Standards 6.4 (Conveyance of Entireties Property By One Spouse To 
The Other), 18.2 (Gratuitous Alienation Of Homestead Property Before January 7, 
1969) and 18.3 (Gratuitous Alienation Of Homestead Property On Or After January 
7, 1969). 
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STANDARD 18.2 

 
GRATUITOUS ALIENATION OF HOMESTEAD PROPERTY 

BEFORE JANUARY 7, 1969 
 
 

[Title Standard deleted. See archived version for text.] 
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STANDARD 18.3 
 

GRATUITOUS ALIENATION OF HOMESTEAD PROPERTY 
ON OR AFTER JANUARY 7, 1969 

 
 
STANDARD: ON OR AFTER JANUARY 7, 1969, HOMESTEAD PROPERTY MAY BE 
ALIENATED BY GIFT. 
 
 

Problem 1: 
 
John Doe owned Blackacre and resided on it as head of his family with his wife, 
Mary Doe, and his minor child, Alice Doe. In 1980 John Doe, joined by Mary Doe, 
gratuitously conveyed Blackacre to John Doe and Mary Doe as tenants by the 
entireties. Subsequently, John Doe died. Was Mary Doe the fee owner of Blackacre? 

Answer: 
 
Yes. 

Problem 2: 
 
Same facts as above, except that Mary Doe did not join in the conveyance. After 
John Doe's death, was Mary Doe the fee owner of Blackacre? 

Answer: Yes. 

Authorities & 
References: 

Art. X, § 4(c), FLA. CONST. (1968); Jameson v. Jameson, 387 So. 2d 351 (Fla. 
1980); 1A BOYER, FLORIDA REAL ESTATE TRANSACTIONS § 21.27[1] 
(2008). 

Comment: 
 
In Jameson v. Jameson, 369 So. 2d 436 (Fla. 3d DCA 1979), the Third District 
Court of Appeal construed article X, § 4(c) of the Florida Constitution to require the 
spouse of a homestead titleholder to join in an interspousal conveyance of the 
homestead to the husband and wife as tenants by the entireties and declared section 
689.11(1), Florida Statutes, unconstitutional to the extent that it would allow 
interspousal conveyance of the homestead without joinder. This decision was 
reversed in Jameson v. Jameson, 387 So. 2d 351 (Fla. 1980), in which the Florida 
supreme court held that the Florida Constitution does not require joinder in an 
interspousal conveyance of solely owned homestead property to the husband and 
wife as tenants by the entireties, and that section 689.11(1), Florida Statutes, is 
consistent with the constitutional provision as construed by it. 

 
 
See, Title Standard 18.1 (Alienation of Homestead Property — Joinder of Spouse). 
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STANDARD 18.4 
 

ALIENATION OF HOMESTEAD PROPERTY — POWER OF ATTORNEY 
 

 
STANDARD: A CONVEYANCE OR ENCUMBRANCE OF HOMESTEAD PROPERTY 
ACCOMPLISHED BY THE EXERCISE OF A POWER OF ATTORNEY OR DURABLE POWER 
OF ATTORNEY SPECIFICALLY AUTHORIZING A CONVEYANCE OR ENCUMBRANCE OF 
REAL PROPERTY IS ACCEPTABLE. 
 
 

Problem 1: 
 
John Doe, the homestead owner of Blackacre, resided on it with his wife, Mary Doe. 
Mary Doe executed a power of attorney with all the formalities of a deed to John 
Doe. The power of attorney, which was recorded, specifically authorized John Doe 
to convey real property. John Doe conveyed Blackacre to Richard Roe, executing 
the deed: “John Doe” and “Mary Doe, by John Doe as her attorney-in-fact.” Does 
the conveyance to Richard Roe constitute a cloud upon the title to Blackacre? 

Answer: No. 

Problem 2: 
 
John Doe, the homestead owner of Blackacre, resided on it with his wife, Mary Doe. 
John Doe executed a power of attorney with all the formalities of a deed to Mary 
Doe. The power of attorney, which was recorded, specifically authorized Mary Doe 
to convey real property. Mary Doe conveyed Blackacre to Richard Roe, executing 
the deed: “John Doe, by Mary Doe as his attorney-in-fact” and “Mary Doe.” Does 
the conveyance to Richard Roe constitute a cloud upon the title of Blackacre? 

Answer: No. 

Problem 3: 
 
John Doe, the homestead owner of Blackacre, resided on it with his wife, Mary Doe. 
John Doe executed a power of attorney with all the formalities of a deed to Richard 
Roe. Mary Doe executed a power of attorney with all the formalities of a deed to 
Richard Roe. The powers of attorney, which were recorded, specifically authorized 
Richard Roe to convey real property. Richard Roe conveyed Blackacre to Stephen 
Grant, executing the deed: “John Doe, by Richard Roe as his attorney-in-fact” and 
“Mary Doe, by Richard Roe as her attorney-in-fact.” Does the conveyance to 
Stephen Grant constitute a cloud upon the title to Blackacre? 

Answer: 
 
No. The same result also follows if Richard Roe was acting under a single power of 
attorney jointly executed by both John and Mary Doe. Also, the result would be the 
same if Richard Roe acted as attorney-in-fact for only one spouse and the other 
spouse executed the deed. 

Authorities & 
References: 

Art. X, § 4(c), FLA. CONST. (1968) (as amended); § 689.111, FLA. STAT.; § 709.08 
(6), FLA. STAT.; In re Estate of Schriver, 441 So. 2d 1105 (Fla. 5th DCA 1983); see 
also, City National Bank of Florida v. Tescher, 578 So. 2d 701 (Fla. 1991) James v. 
James, 843 So. 2d 304 (Fla. 5th DCA 2003). 
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Comment: 
  
Section 689.111, Florida Statutes, which became effective on May 12, 1971, 
provides that the owner of homestead property may execute a deed or mortgage by 
virtue of a power of attorney, and joinder may be accomplished by the exercise of a 
power of attorney. In 1995, section 709.08 (6), Florida Statutes, was amended to 
specifically include the homestead property.  In addition, section 709.015(4), Florida 
Statutes, dealing with the exercise of powers of attorney when the principal has been 
reported by the armed forces as missing, implies that homestead property held as a 
tenancy by the entireties may be conveyed under a power of attorney after the lapse 
of one year from the report that the principal is missing. Even though the 
Constitution requires a joinder of the spouse in an alienation by the owner, such 
joinder may be by power of attorney. 
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STANDARD 18.5 
 

ALIENATION OF HOMESTEAD PROPERTY 
BY GUARDIAN PRIOR TO OCTOBER 1, 1970 OR 

FROM JULY 1, 1975 THROUGH OCTOBER 1, 1977 
 
 

[Title Standard deleted. See archived version for text.] 
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STANDARD 18.6 
 

ALIENATION OF HOMESTEAD PROPERTY 
BY GUARDIAN BETWEEN OCTOBER 1, 1970 AND JULY 1, 1975, OR 

ON OR AFTER OCTOBER 1, 1977 
 
 
STANDARD: ON OR AFTER OCTOBER 1, 1970, THROUGH JUNE 30, 1975, AND ON OR AFTER 
OCTOBER 1, 1977, HOMESTEAD PROPERTY MAY BE ALIENATED OR ENCUMBERED BY 
THE GUARDIAN OF THE PROPERTY OF AN INCAPACITATED OWNER OR SPOUSE ON 
PETITION AND ORDER OF THE CIRCUIT COURT. 
 
 

Problem 1: 
 
John Doe owned Blackacre and resided on it as the head of his family with Mary 
Doe, his wife, and their minor child. Mary Doe was adjudged incompetent on 
January 10, 1973, and John Doe was appointed guardian of the property of Mary 
Doe. John Doe conveyed Blackacre to Richard Roe on June 10, 1973. John Doe 
joined in the conveyance as guardian of the property of Mary Doe, pursuant to an 
order of the circuit court authorizing the sale. Was the conveyance valid? 

Answer: Yes. 

Problem 2: John Doe owned Blackacre and resided on it as the head of his family with Mary 
Doe, his wife, and their minor child. John Doe was adjudged incompetent on 
December 10, 1977, and Mary Doe was appointed guardian of the property of John 
Doe. Mary Doe, as guardian, conveyed Blackacre to Richard Roe on June 10, 1978 
pursuant to a court order authorizing the sale. Mary Doe joined in the conveyance as 
the spouse of the homestead owner. Was the conveyance valid? 

Answer: Yes. 

Authorities & 
References: 

Art. X, § 4(c), FLA. CONST. (1968) (as amended); § 745.15, FLA. STAT. (1973); § 
26.012, FLA. STAT. (1973 & Supp. 1974); § 744.441, FLA. STAT. (1977); § 744.451 
(1), FLA. STAT.; In re Guardianship of Tanner, 564 So. 2d 180 (Fla. 3d DCA 1990); 
FLORIDA REAL PROPERTY TITLE EXAMINATION AND INSURANCE § 
3.142 (CLE 4th ed. 1999); ATIF TN 16.02.01. 

Comment: 
  
On or after October 1, 1970 through December 31, 1973, statutory authority existed 
for a guardian of the property of an incompetent to convey homestead property held 
as a tenancy by the entireties if only one spouse was incompetent. § 745.15(1), FLA. 
STAT. (4) (1971); §§ 745.15(1), (4), FLA. STAT. (1973). On or after January 1, 1974 
through June 30, 1975, and on or after October 1, 1977, statutory authority exists for 
a guardian to convey such property with court approval even when both spouses are 
incapacitated. §§ 745.15(1), (4), FLA. STAT. (1973); § 744.441(12), FLA. STAT. See, 
ATIF TN 16.02.01. 

 Except for property owned by the ward in a tenancy by the entireties, statutory 
authority exists for the encumbrance of homestead by a guardian of the property, 
with court approval, on or after October 1, 1970 through June 30, 1975 and on or 
after October 1, 1977. § 744.441(12), FLA. STAT. (1977); § 745.15 (1), FLA. STAT. 
(1971). On or after January 1, 1974 through June 30, 1975 and on or after October 1, 
1977, a guardian could encumber property owned by the ward in a tenancy by the 
entireties; however, for all other periods statutory authority did not exist that 
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allowed such property to be encumbered. Compare § 744.441(12), FLA. STAT. 
(1979) and § 745.15(4), FLA. STAT. (1973) with § 745.15(4), FLA. STAT. (1971). 
See, ATIF TN 16.02.01. 
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STANDARD 18.7 
 

DEVISE OF HOMESTEAD PROPERTY BEFORE JANUARY 7, 1969 
 

 
 

[Title Standard deleted. See archived version for text.] 
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STANDARD 18.8 

 
DEVISE OF HOMESTEAD PROPERTY ON OR AFTER JANUARY 7, 1969 

 
 
STANDARD: A DEVISE OF HOMESTEAD BY ONE DYING ON OR AFTER JANUARY 7, 1969, IS 
VALID IF THE DECEDENT IS NOT SURVIVED BY EITHER SPOUSE OR MINOR CHILD, AND 
A DEVISE MAY BE MADE TO THE SPOUSE IF THERE IS NO MINOR CHILD. 
 
 

Problem 1: John Doe, a widower, died after January 7, 1969, survived by his three adult 
children. By his will he devised his homestead to one of his children. Was the devise 
valid? 

Answer: 
 
Yes. Since John was not survived by a spouse or minor child, there were no 
restrictions on the devise of his homestead. Presumably he could have excluded all 
of his children and devised the homestead to anyone else. In re Estate of McGinty, 
258 So. 2d 450 (Fla. 1971) supports this, although the devise in that case was to one 
of the children. On or after January 1, 1976, see also § 732.4015, FLA. STAT. (1985). 
 
The devise would not be valid if John were survived by a minor child. Effective July 
1, 1973, the age of majority was changed from 21 years to 18 years of age. §  
1.01(14), FLA. STAT. (1985). 

Problem 2: John Doe died after January 7, 1969, survived by his widow, Mary Doe, and two 
adult children. By his will he devised his homestead to his widow, Mary. Was the 
devise valid? 

Answer: 
  
Yes. The 1968 Florida Constitution was amended in 1972 to permit this, effective as 
of January 2, 1973. In fact, a devise such as this would be valid if made on or after 
January 7, 1969. See, In re Estate of McCartney, 299 So. 2d 5 (Fla. 1974) 
(upholding such a devise made in 1970). See also, § 732.4015, FLA. STAT. (1985). 

Problem 3: 
 
John Doe died after January 7, 1969, survived by his widow, Mary Doe, and two 
minor children. By his will he devised his homestead to his widow, Mary. Was the 
devise valid? 

Answer: 
 
No. As John was survived by minor children, the devise was invalid. 

Problem 4: 
 
Mary Doe died after January 7, 1969, survived by her dependent husband, John 
Doe, and two adult children, Thomas and Alice. By her will she devised her 
homestead to her son, Thomas. Was the devise valid? 
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Answer: 
 
No. Mary was survived by a spouse. Since she had no minor children, she could 
have devised the homestead to her spouse, but not to anyone else. The result would 
be the same if John was not dependent, and therefore Mary was not the head of a 
family, provided that Mary died on or after January 8, 1985. 

Problem 5: 
 
John Doe, a single man living alone on Blackacre, died in May, 1985. He was 
survived by an adult son and minor daughter, neither of whom lived with nor was 
dependent on him. By his will, John Doe devised Blackacre to his brother. Was the 
devise valid? 

Answer: No. The devise was not valid because John was survived by a minor child. Effective 
January 8, 1985, a single person's residence is subject to the restrictions on devise of 
homestead property. See, ATIF TN 16.04.02. 

Authorities & 
References: 

 
Art. X, § 4(c), FLA. CONST. (1968); §§ 732.401, .4015, FLA. STAT. (1985); §§ 
731.05, .27, FLA. STAT. (1973); see also, §§ 732.102, .103, FLA. STAT. (1985); § 
731.23, FLA. STAT. (1973); In re Estate of McCartney, 299 So. 2d 5 (Fla. 1974); In 
re Estate of McGinty, 258 So. 2d 450 (Fla. 1971); 2 BOYER, FLORIDA REAL 
ESTATE TRANSACTIONS §21.24 (2008); ATIF TN 2.06.01, 2.06.03. 

Comment: 
 
On or after January 8, 1985, property owned and resided on by a natural person may 
have homestead status without regard to the owner's status as head of a family. See 
Title Standard 18.0 (Homestead Exemptions — Head of Family). 
 
When not devised as permitted by law, as in Problems 3 and 5, the homestead 
descends under the law of intestate succession. Prior to January 1, 1976, when the 
decedent was survived by a widow and lineal descendants, section 731.27, Florida 
Statutes, provided a life estate for the widow with a vested remainder to the lineal 
descendants. See, §§ 731.05, .23, .27, FLA. STAT. (1973); Stephens v. Campbell, 70 
So. 2d 579 (Fla. 1954); 1A BOYER, FLORIDA REAL ESTATE 
TRANSACTIONS § 21.03[3] (1987). On or after January 1, 1976, if the decedent is 
survived by a spouse and lineal descendants, section 732.401, Florida Statutes, 
provides a life estate for the surviving spouse with a vested remainder to the lineal 
descendants. See, § 732.401, .4015, FLA. STAT. (1985). 
 
See, Title Standard 18.8-1 (Descent Of Homestead Property). 
 
Article X, section 5 of the 1968 Florida Constitution states in part: “There shall be 
no distinction between married women and married men in holding, control, 
disposition, or encumbering of their property, both real and personal. . . .” On or 
after January 1, 1976, this provision is incorporated in section 732.401, Florida 
Statute, and section 732.4015, Florida Statute (2008), which read “spouse” instead 
of “widow.” The constitutional provision should be considered whenever dealing 
with a pre-1976 devise of homestead. See, ATIF TN 2.06.03. 
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STANDARD 18.8-1 
 

DESCENT OF HOMESTEAD PROPERTY 
 
 
STANDARD: HOMESTEADS DESCEND AS OTHER INTESTATE PROPERTY, BUT IF THE 
DECEDENT IS SURVIVED BY: (1) A SPOUSE AND LINEAL DESCENDANTS, THE SPOUSE 
TAKES A LIFE ESTATE WITH A VESTED REMAINDER TO THE LINEAL DESCENDANTS IN 
BEING AT THE DECEDENT'S DEATH.;  OR (2) A SPOUSE BUT NO LINEAL DESCENDANTS, 
THE SPOUSE TAKES THE FULL FEE SIMPLE TITLE.  
 
 

Problem 1: 
 
John Doe, the owner of homestead property, died intestate, survived only by his 
wife Mary and son Thomas. May Mary alone convey the homestead in fee simple 
absolute? 

Answer: 
 
No. Mary takes a life estate with a vested remainder to Thomas. 

Problem 2: 
 
Mary Doe, the owner of homestead property, died intestate, survived only by her 
dependent husband John and son Thomas. May John alone convey a 1/2 interest in 
the homestead in fee simple absolute? 

Answer: 
 
(Before January 1, 1976) Yes. John takes a fee simple absolute by intestate 
succession equally with his son, the other heir, as  section 731.27, Florida Statutes, 
applied only to widows. But see, Art. X, § 5, FLA. CONST. (on or after January 7, 
1969). 
 
(On or after January 1, 1976) No. John takes a life estate with a vested remainder to 
Thomas as section 732.401, Florida Statutes, applies to either spouse. 

Problem 3: 
 
John Doe, the owner of homestead property, died intestate, survived only by his 
wife Mary and grandson Stephen. May Mary alone convey the homestead in fee 
simple absolute? 
 

Answer: 
 
No. Mary takes a life estate with a vested remainder to the lineal descendant, 
Stephen. 

Problem 4: 
 
John and Mary Doe owned the homestead property as tenants by the entirety. John 
died.  May Mary alone convey the homestead in fee simple absolute?  

Answer: 
 
Yes.  Section 732.401, Florida Statutes, (2) provides that section 732.401(1), Florida 
Statutes, shall not apply to property that the decedent and spouse owned as tenants 
by the entirety. 

Problem 5: 
 
John Doe, the owner of homestead property, died intestate, survived only by a 
nephew who lives out of state and who had very little, if any, contact with Mr. Doe.  
Can the personal representative of John Doe’s estate sell the homestead property? 
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Answer: 
 
No.  

Authorities & 
References: 

 
Art. X, § 4(b), FLA. CONST. (1968); §§ 732.401, .4015, FLA. STAT.; §§ 731.27, .23, 
FLA. STAT. (1973); 1A BOYER, FLORIDA REAL ESTATE TRANSACTIONS § 
21.24 (2007); ATIF TN 2.06.02. 

 

Comment: 
 Article X, section 5 of the 1968 Florida Constitution states in part: “There shall be 
no distinction between married women and married men in the holding, control, 
disposition, or encumbering of their property, both real and personal . . . .” On or 
after January 1, 1976, this provision is incorporated in §732.401, Florida Statutes, 
and § 732.4015, Florida Statutes, which reads “spouse” instead of “widow.”  The 
constitutional provision should be considered whenever dealing with pre-1976 
descent of homestead. 

 
 
A personal representative of an intestate decedent’s estate cannot sell the decedent’s 
homestead property if the decedent was survived by one or more heirs at law. See,   
§§ 733.607(1), .608(1), FLA. STAT.  Title to the homestead property vests at the 
decedent’s death in the heirs at law.  See, § 732.101(2) and § 732.103 (class of  heirs 
at law).  See also, Traeger v. Credit First N.A. and Moss v. Estate of Moss cited in 
the Comments section of Standard 18.10, and Title Standard 18.8 (Devise Of 
Homestead Property On Or After January 7, 1969). 
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STANDARD 18.9 
 

HOMESTEAD — JURISDICTION OF COUNTY JUDGE 
 
 
 
 

[Title Standard deleted. See archived version for text.] 
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STANDARD 18.10 
 
 

SALE OF DEVISED HOMESTEAD BY PERSONAL REPRESENTATIVE 
 
STANDARD:  PROVIDED A TESTATE DECEDENT IS NOT SURVIVED BY A SPOUSE OR A 
MINOR CHILD, THE PERSONAL REPRESENTATIVE MAY CONVEY HOMESTEAD 
PROPERTY PURSUANT TO: (a) A SPECIFIC DIRECTION IN THE WILL TO SELL THE 
HOMESTEAD; OR (b) A GENERAL POWER OF SALE IN THE WILL OR A RECORDED 
COURT ORDER IF THE DEVISEES ARE NOT WITHIN THE CLASS OF HEIRS LISTED IN 
SECTION 732.103, FLORIDA STATUTES.  
 

Problem 1: John Doe died testate survived only by three adult children. His residence was 
specifically devised to a non-profit charitable corporation. The will contains full 
powers of sale. May the personal representative convey the property? 

Answer: Yes. 

Problem 2: John Doe died testate survived only by three adult children. His residence was not 
specifically devised in the will, and the residuary beneficiaries were three non-profit 
charitable corporations. The will contains full powers of sale. May the personal 
representative convey the property? 

Answer: Yes. 

Problem 3: John Doe died testate survived only by three adult children. His residence was 
specifically devised to one of the children. The will contains full powers of sale. 
May the personal representative convey the property? 

Answer: No.   

Problem 4: John Doe died testate survived only by three adult children. His residence was not 
specifically devised in the will, and his children are the residuary beneficiaries. The 
will contains full powers of sale. May the personal representative convey the 
property? 

Answer: No.   

Problem 5: John Doe died testate survived only by three adult children. His will directs his 
residence to be sold with the proceeds to be distributed to his children. May the 
personal representative convey the property? 

Answer: Yes.   

Problem 6:  John Doe died testate survived only by three adult children. His residence was not 
specifically devised in the will, and his children and two non-profit corporations are 
the residuary beneficiaries. The will contains full powers of sale. May the personal 
representative convey the property? 

Answer: No, as to the interest of the children.   

Authorities & 
References: 

Art. X § 4(b), FLA. CONST. (constitutional homestead exemptions inure to surviving 
spouse and heirs); Art. X § 4(c), FLA. CONST. (homestead not subject to devise if 
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there is a surviving spouse or minor child, except the homestead may be devised to 
the owner's spouse if there be no minor child); § 732.103, FLA. STAT. (2008) 
(defining the class of heirs); § 733.607, FLA. STAT. (2008) (“Except as otherwise 
provided by a decedent’s will, every personal representative has a right to, and shall 
take possession or control of, the decedent’s property, except the protected 
homestead”); McKean v. Warburton, 919 So. 2d 341, 347 (Fla. 2005) (“where a 
decedent is not survived by a spouse or minor children, the decedent’s homestead 
property passes to the residuary devisees, not the general devisees, unless there is a 
specific testamentary disposition ordering the property to be sold and the proceeds 
made a part of the general estate.”); Snyder v. Davis, 699 So. 2d 999, 1005 (Fla. 
1997) (homestead protection from forced sale applies to any family member within 
the class of persons categorized in Florida Statute Section 732.103); City National 
Bank of Florida v. Tescher, 578 So. 2d 701, 703 (Fla. 1991) (no restriction on 
devising homestead property where no surviving minor child and surviving spouse 
waives homestead rights); Cutler v. Cutler, 994 So. 2d 341, 345 (Fla. 3rd DCA 2008) 
(holding that a direction in the will that claims of the estate be paid out of homestead 
is the equivalent of specific order to sell the homestead); Harell v. Snyder, 913 So. 2d 
749, 753 (Fla. 5th DCA 2005) (“homestead does not become a part of the probate 
estate unless a testamentary disposition is permitted and is made to someone other 
than an heir, i.e., a person to whom the benefit of homestead protection could not 
inure”); Traeger v. Credit First N.A., 864 So. 2d 1188, 1190 (Fla. 5th DCA 2004) 
(holding that it does not matter that a devisee is not the closest heir under the 
intestacy statute as the homestead protection applies to all members within the class 
of heirs); In re Estate of Hamel, 821 So. 2d 1276, 1279 (Fla. 2nd DCA 2002) (holding 
that “the best, and perhaps the only, recognized exception to the general rule [that 
homestead property, whether devised or not, passes outside of the probate estate] 
occurs when the will specifically orders that the property be sold and the proceeds be 
divided among the heirs.”); Moss v. Estate of Moss, 777 So. 2d 1110, 1113 (Fla. 4th 
DCA 2001) (homestead protection inures to heirs of decedent’s predeceased spouse); 
Knadel v. Estate of Knadel, 686 So. 2d 631, 632 (Fla. 1st DCA 1996) (where will 
directs sale of homestead for distribution to residuary devisees, proceeds become 
asset of estate subject to creditor claims); Clifton v. Clifton, 553 So. 2d 192, 194 n. 3 
(Fla. 5th DCA 1989) (“[h]omestead property, whether devised or not, passes outside 
of the probate estate.  Personal representatives have no jurisdiction over nor title to 
homestead, and it is not an asset of the testatory estate. . . . It is only when the testator 
specifies in the will that the homestead is to be sold and the proceeds to be divided 
that the homestead loses its “protected” status”); Estate of Price v. West Fla. 
Hospital, Inc., 513 So. 2d 767 (Fla. 1st DCA 1987) (where will directs sale of 
homestead with no intent to reinvest the proceeds, the proceeds become asset of 
estate subject to creditor claims).  

Comments: This Standard and the problems hereunder assume a duly appointed personal 
representative and a will admitted to probate in a Florida proceeding.  See, UTS 5.2. 

Homestead property passes outside of the estate and the personal representative 
lacks authority to convey such property unless (i) the testator is not survived by a 
spouse or minor child and (ii) the will expresses the testator’s intention that the 
property lose its homestead character by (a) devising it to someone not within the 
class of heirs or (b) by specifically directing the personal representative to sell the 
homestead. 

The Constitutional homestead provision “is to be liberally construed in favor of 
maintaining the homestead property.”  Snyder v. Davis, 699 So. 2d 999, 1002 (Fla. 
1997). 

It is a common misconception that the absence of an order determining homestead 
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indicates that the property is not “protected homestead.”  In fact, property which 
qualifies as protected homestead constitutes protected homestead, even if no order to 
that effect has been entered.   

The practitioner should record proof that the property was not devised to a person 
within the class of heirs in section 732.103, Florida Statutes.  Proof that the decedent 
was not survived by a spouse or minor child may be by an affidavit of a 
knowledgeable person. Proof that the devisee of the homestead property is not an 
heir of the decedent within the class of heirs set forth in section 732.103, Florida 
Statutes, may likewise be by affidavit of a knowledgeable person. 

 



Bill Curing Certain Defects as to Electronic Documents  
and Electronically Recorded Documents  

Draft of 6/29/2009 
 
 

A bill to be entitled  1 
An act creating s. 695.__ F.S.; validating certain matters relating to electronic documents and 2 

electronically recorded documents; providing that such documents provide constructive notice; 3 

clarifying the duties of the clerk or recorder; and providing for retroactive and prospective 4 

application. 5 

Be It Enacted by the Legislature of the State of Florida: 6 

Section 1.  Section 695.__, Florida Statutes is created to read: 7 

695.___  Certain Matters Validated as to Electronic Documents and Electronically 8 

Recorded Documents.— 9 

(1) All documents and instruments otherwise entitled to be recorded, that have been or are 10 

hereafter submitted to the clerk of the court or county recorder by electronic means and accepted 11 

for recordation, are deemed validly recorded and to provide notice to all persons 12 

notwithstanding:  13 

(a) that rules and procedures for electronically recorded documents had not been 14 

finally adopted by the Florida Department of State or the relevant clerk or recorder at the time 15 

the electronic document was submitted for recording; or   16 

(b) any defects in, deviations from, or the inability to demonstrate, strict compliance 17 

with any statute, rule or procedure for electronically recorded documents in effect at the time the 18 

electronic document was submitted for recording. 19 

(2) Nothing herein shall alter the duty of the clerk or recorder to comply with the provisions 20 

of the Uniform Real Property Electronic Recording Act, s 695.27 and rules adopted thereunder. 21 

(3) This section is intended to clarify existing law and shall be applied prospectively and 22 

retroactively. 23 

Section 2. This act shall take effect upon becoming law. 24 
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I. SUMMARY 
 
Several of the state’s clerks of the court and county recorders were accepting electronic 
recordings prior to the 2006 adoption of the Uniform Real Property Electronic Recording Act, 
§695.27 (URPERA) and others began accepting electronic documents for recording before the 
rules contemplated in the Act were formally adopted.   
 
This bill retroactively and prospectively ratifies the validity of all such electronic documents 
submitted to and accepted by a county recorder for recordation, whether or not such electronic 
documents were in strict compliance with the statutory or regulatory framework then in effect.  
The bill provides that all such recorded documents are deemed to provide constructive notice.  
 
II. CURRENT SITUATION 
 
In 2000, the Florida Legislature adopted the Uniform Electronic Transaction Act, §668.50 
(UETA).    This Act was based on work by the National Conference of Commissioners on 
Uniform State Laws (NCCUSL).    Many, including NCCUSL, believed that UETA permitted 
the electronic creation, submission and recording of electronic documents affecting real property.   
 
Some county recorders began accepting electronic recordings based on the authorities facially 
granted under UETA and a significant number of electronic documents were filed.  
 
Some legal commentators disagreed, feeling that UETA alone did not authorize the recording of 
electronic documents affecting title to real property.   That disagreement and the natural 
conservative nature of most real estate professionals, resulted in a limitation on the use and 
acceptability of electronic documents in real estate transactions.    
 
To address this problem, NCCUSL promulgated a separate uniform law to address these 
perceived shortcomings.   A variation of the NCCUSL uniform law was adopted by the Florida 
legislature in 2006 as the Florida "Uniform Real Property Electronic Recording Act, §695.27. 
(URPERA).    
 
The adoption of URPERA, as a matter of statutory interpretation, called into question the 
efficacy of electronic documents recorded under UETA. 
 
Subsection (5)(a) of URPERA provided that:   
 



(a) The Department of State, by rule pursuant to ss. 120.536(1) and 120.54, shall 
prescribe standards to implement this section in consultation with the Electronic 
Recording Advisory Committee …. 

 
Subsection (4)(b) of URPERA directed a county recorder who elected to receive, index, store, 
archive, and transmit electronic documents do so in compliance with standards established by 
rule by the Department of State.  
 
A significant number of County Recorders began accepting electronic recordings and finding 
significant cost and labor savings.  On March 22, 2008, Rule 1B-31, Florida Administrative 
Code, became effective implementing URPERA. 
 
The intent of the statute, of the rule and of the parties to the Electronic Documents was that they 
be valid, binding, validly filed and to provide constructive notice notwithstanding timing 
differences or the mechanism for converting the physical signature into an electronic signature.  
 
Because of the importance of a stable and certain record title and land conveyancing system, this 
bill retroactively and prospectively ratifies the validity of all such electronic documents 
submitted to and accepted by a county recorder for recordation, notwithstanding those types of 
possible technical defects.  
 

III. EFFECT OF PROPOSED CHANGES 
 
The Bill provides that all deeds, mortgages, and other documents, previously or hereafter 
accepted by a county recorder for recordation, whether under UETA or URPERA, are deemed to 
be valid electronic documents with valid electronic signatures and to provide notice to all 
persons notwithstanding: 
 

(a) that such documents may have been recorded before the formal adoption of rules by the 
Florida Secretary of State or didn’t fully comply with the provisions and requirements 
later imposed by the (then unknown) Rule 1B-31 F.A.C.; or 

(b) Technical deviations from, or the inability to prove compliance with, the any rules and 
procedures for electronically recorded documents which may have been in effect at the 
time the electronic document was submitted for recording.  

 
IV. FISCAL IMPACT ON STATE AND LOCAL GOVERNMENTS 

 
The proposal does not have a fiscal impact on state or local governments. 
 

V. DIRECT ECONOMIC IMPACT ON PRIVATE SECTOR 
 

The proposal should have no direct impact on the private sector.   
 
VI. CONSTITUTIONAL ISSUES 

 
The proposal does not raise any constitutional issues.  
 



VII. OTHER INTERESTED PARTIES 
 
It is expected that the Florida Land Title Association will have an interest in this bill and be 
supportive of its provisions.   The Florida Clerks of Court may have an interest as well.  
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A bill to be entitled 1 

An act relating to providing fair notice in the official records of governmental liens against property 2 

and protecting innocent purchasers; amending section 695.01; requiring the recording of liens in the 3 

official records and protecting good faith purchasers for value; limiting home rule powers; 4 

permitting assignment; amending section 162.03 requiring recording of liens in the official records; 5 

permitting code violations for failure to repair and maintain; pre-empting local authority as to 6 

alienation of property and foreclosure procedures and registration of vacant properties; limiting 7 

liability for making emergency repairs; creating section 162.091; allowing expedited handling of 8 

emergency repairs and assessment of costs; amending and renumbering section 162.09 as sections 9 

162.092 and 162.093; limiting liability for the local government and subcontractors with regard to 10 

repairs; permitting special assessments with regard to certain costs incurred; providing for priority of 11 

special assessment liens and attachment notwithstanding homestead protections;  providing for the 12 

attachment of liens to real and personal property; and for personal liability; providing that special 13 

assessments for costs will survive foreclosure; and providing a form for liens; creating section 14 

162.094 authorizing entry onto private property; providing an exception to trespass statutes at 15 

810.12; amending section 162.10 to limit the duration of liens; creating section 162.14 containing a 16 

severability clause; amending section 222.01 to provide a mechanism for exempting homestead 17 

property from liens; allowing successors in interest to assert a prior homestead status. 18 

Be It Enacted by the Legislature of the State of Florida: 19 

Section 1. Section 695.01, Florida Statutes, is amended to read: 20 

695.01  Conveyances, mortgages and liens to be recorded.--  21 

(1)  No conveyance, transfer, or mortgage of real property, or of any interest therein, nor any lease 22 

for a term of 1 year or longer, shall be good and effectual in law or equity against creditors or 23 
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subsequent purchasers for a valuable consideration and without notice, unless the same be recorded 24 

in the official records, as defined in s. 28.222, of the county where the property is located according 25 

to law; nor shall any such instrument made or executed by virtue of any power of attorney be good 26 

or effectual in law or in equity against creditors or subsequent purchasers for a valuable 27 

consideration and without notice unless the power of attorney be recorded, in the official records of 28 

the county where the property is located, before the accruing of the right of such creditor or 29 

subsequent purchaser.  Grantees by quitclaim, heretofore or hereafter made, shall not be denied the 30 

status of a bona fide purchaser without notice within the meaning of the recording acts solely based 31 

on having received title by a quit claim deed.1 32 

(2)  No lien for improvements, services, fines or penalties attaching to real property by any 33 

governmental or municipal  body, or such other quasi-governmental entity authorized to assess, 34 

impose or create such liens, with the exception of taxes, special assessments levied and collected 35 

under the uniform method described in s. 197.3632, and liens for utility services, shall be good 36 

against creditors and subsequent purchasers for a valuable consideration unless a copy of the lien 37 

with a valid legal description and tax or parcel identification number is recorded in the official 38 

records in the county where the property is located.  No lien shall have a priority other than based on 39 

its order of recordation unless the recorded notice of such lien clearly states such priority and 40 

includes a citation to the statute or ordinance authorizing such priority.  The amount of any lien shall 41 

be increased by the amount of any recording fees paid with regard to filing that lien.  This provision 42 

supercedes any conflicting home rule powers and any authorities granted under the acts creating any 43 

governmental or quasi-governmental entity. 44 

                                                 
1 This was existing language which was moved 
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 (3)   Liens assessed, imposed or created by any governmental or municipal body or other quasi-45 

governmental entity may be assigned.  Any person, firm, corporation or legal entity, other than the 46 

present owner of the property involved, who pays any such unsatisfied lien shall be entitled to 47 

receive an assignment of the lien and shall be subrogated to the rights of the governmental, quasi-48 

governmental or municipal body in respect to the enforcement of such lien, as permitted by law. 49 

(2) Grantees by quitclaim, heretofore or hereafter made, shall be deemed and held to be bona fide 50 

purchasers without notice within the meaning of the recording acts.  51 

 52 

Section 2. Section 162.03, Florida Statutes, is amended to read: 53 

162.03  Applicability.--  54 

(1)  Each county or municipality may by ordinance, at its option, create or abolish by ordinance local 55 

government code enforcement boards as provided herein.  56 

(2)  A charter county, a noncharter county, or a municipality may, by ordinance, adopt an alternate 57 

code enforcement system that gives code enforcement boards or special magistrates designated by 58 

the local governing body, or both, the authority to hold hearings and assess fines against violators of 59 

the respective county or municipal codes and ordinances. A special magistrate shall have the same 60 

status as an enforcement board under this chapter. References in this chapter to an enforcement 61 

board, except in s. 162.05, shall include a special magistrate if the context permits.  Any fines or 62 

liens assessed by such alternate code enforcement system must be recorded as provided in ss. 63 

162.093 before such fine or lien shall constitute a lien on any real or personal property.   64 

(3)  In addition to any other matters addressed in its code of ordinances, each county or municipality 65 

may, by ordinance, provide that the failure to repair a property which falls into disrepair, becomes 66 
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uninhabitable, or creates a public health, safety or welfare risk is in violation of its code of 67 

ordinances and subject to enforcement action pursuant to this chapter.2    68 

(4)  Alienation of property and foreclosure of mortgages and liens are areas of law which have been 69 

wholly pre-empted by statute and rules of the court.  No local governing body may, by ordinance or 70 

otherwise, impose any pre-conditions or limitations on the alienation of property or upon the 71 

foreclosure of mortgages or other liens, other than with regard to property, mortgages or liens owned 72 

or held by the local government.  Any such ordinance is void and of no further force and effect.3   73 

(5)  No local government, including those with home rule powers, may require lenders to file or 74 

register as to abandoned, vacant, or foreclosed properties or as to properties in default.    75 

Section 3. Sections 162.09 and 162.10, Florida Statutes, are amended to read: 76 

162.091 Emergency Repairs; Costs of Repairs.  77 

(1)  If the code inspector has reason to believe a violation of its code of ordinances or the condition 78 

causing the violation presents a serious threat to the public health, safety, and welfare; the 79 

enforcement board is not scheduled to meet within the next 48 hours; and the county or municipality 80 

has delegated the authority to institute emergency repairs, then: 81 

(a)  the code inspector shall make a reasonable effort to notify the record owner of the 82 

violating property and the holder or servicer of the first mortgage on the violating property; and  83 

(b)  the county or municipal official to whom such authority has been delegated may institute 84 

such emergency repairs as may be necessary or appropriate to mitigate the threat to public health, 85 

safety and welfare. 86 

(2)  The enforcement board shall be advised of all costs incurred in making emergency repairs, and 87 
                                                 
2 I suspect the local government reps will want to expand the scope of this authority to address other specific problems I 
am not considering.  
3 This is an attempt to address the Miami style ordinances purporting to establish preconditions to land transfers. 
5 This section was moved unchanged. 
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any costs of identifying and notifying the parties to be notified.   The board shall review such costs 88 

and, if deemed reasonable under the circumstances, cause them to be assessed pursuant to s. 89 

162.092. 90 

(3)  Making any such repairs does not create a continuing obligation on the part of the local 91 

governing body to make further repairs or to maintain the property and does not create any liability 92 

against the local governing body or any person engaged to make such repairs, for any damages to the 93 

property, or any special, punitive, or consequential damages resulting from or arising in the course of 94 

making such repairs.  95 

(4)  The failure or inability to notify any parties under subsection (1)(a) shall not invalidate any 96 

action taken pursuant hereto or the later assessment of costs incurred in connection herewith.  97 

162.092  Administrative fines; costs of repair; liens.--  98 

(1)  An enforcement board, upon notification by the code inspector that an order of the enforcement 99 

board has not been complied with by the set time or upon finding that a repeat violation has been 100 

committed, may order the violator to pay a fine in an amount specified in this section for each day 101 

the violation continues past the date set by the enforcement board for compliance or, in the case of a 102 

repeat violation, for each day the repeat violation continues, beginning with the date the repeat 103 

violation is found to have occurred by the code inspector. In addition, if the violation is a violation 104 

described in s. 162.06(4), the enforcement board shall notify the local governing body, which may 105 

make all reasonable repairs which are required to bring the property into compliance and charge the 106 

violator with the reasonable cost of the repairs along with the fine imposed assessed pursuant to this 107 

section.  108 

(2)  Making such repairs does not create a continuing obligation on the part of the local governing 109 

body to make further repairs or to maintain the property and does not create any liability against the 110 
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local governing body or any person engaged to make such repairs, for any damages to the property , 111 

or any special, punitive, or consequential damages resulting from or arising in the course of making 112 

such repairs, if such repairs were completed in good faith. If a finding of a violation or a repeat 113 

violation has been made as provided in this part, a hearing shall not be necessary for issuance of the 114 

order imposing the fine. If, after due notice and hearing, a code enforcement board finds a violation 115 

to be irreparable or irreversible in nature, it may order the violator to pay a fine as specified in 116 

paragraph (3)(a).  117 

(3)(a)  A fine imposeassessed pursuant to this section shall not exceed $250 per day for a first 118 

violation and shall not exceed $500 per day for a repeat violation, and, in addition, may include all 119 

costs of repairs pursuant to subsection (1) and s. 162.091. However, if a code enforcement board 120 

finds the violation to be irreparable or irreversible in nature, it may impose assess a fine not to 121 

exceed $5,000 per violation.  122 

(b)  In determining the amount of the fine, if any, the enforcement board shall consider the following 123 

factors:  124 

1.  The gravity of the violation;  125 

2.  Any actions taken by the violator to correct the violation; and  126 

3.  Any previous violations committed by the violator.  127 

(c)  An enforcement board may reduce a fine imposeassessed pursuant to this section.  128 

(d)  A county or a municipality having a population equal to or greater than 50,000 may adopt, by a 129 

vote of at least a majority plus one of the entire governing body of the county or municipality, an 130 

ordinance that gives code enforcement boards or special magistrates, or both, authority to 131 

imposeassess fines in excess of the limits set forth in paragraph (a). Such fines shall not exceed 132 

$1,000 per day per violation for a first violation, $5,000 per day per violation for a repeat violation, 133 
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and up to $15,000 per violation if the code enforcement board or special magistrate finds the 134 

violation to be irreparable or irreversible in nature. Any ordinance imposing such fines shall include 135 

criteria to be considered by the code enforcement board or special magistrate in determining the 136 

amount of the fines, including, but not limited to, those factors set forth in paragraph (b).5  137 

(3)  In addition to such any fines assessed, a code enforcement board or special magistrate may 138 

imposeassess a special assessment against the property on which the violation exists additional fines 139 

to cover all costs incurred by the local government:  140 

(a)  In making any emergency repairs pursuant to s. 162.091; 141 

(b)  In making any repairs ordered by the local governing body or the enforcement board 142 

pursuant to this section; 143 

(c)  Any costs of identifying and notifying the parties to be notified;  144 

(d)  Any costs of recording the copy of the lien and any releases thereof;  145 

(e)  A reasonable charge to cover the direct costs of enforcing the violation of codes giving 146 

rise to the need for the repairs; and  147 

(f)  A reasonable charge to cover the direct costs of making subsequent inspections to 148 

confirm repairs have been completed. 149 

in enforcing its codes and all costs of repairs pursuant to subsection (1). Any ordinance 150 

imposing such fines shall include criteria to be considered by the code enforcement board or special 151 

magistrate in determining the amount of the fines, including, but not limited to, those factors set 152 

forth in paragraph (b).  153 

Such cost assessment shall be set forth as an amount separate from any fines imposeassessed and 154 

shall specifically state that the cost assessment portion constitutes a lien on such property equal in 155 

priority to real property taxes as set forth in s. 162.093.  156 
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6162.093  Liens. 157 

(13)  A certified copy of an order imposinglien for a fine, or a fine plus cost assessment, or a cost 158 

assessment alone, identifying the owner and containing a valid legal description and tax or parcel 159 

identification number may be recorded in the Official Records as defined in s. 28.222, public records 160 

and thereafter shall constitute a lien against the land on which the violation exists and upon any other 161 

real or personal property owned by the violator. Upon recording notice of the lien in the central 162 

database of judgment liens on personal property maintained by the Department of State in 163 

accordance with ss. 55.201-55.209, such order shall also constitute a lien upon any personal property 164 

owned by the violator.  The obligation to pay any fines or assessments shall also be a personal 165 

obligation of the owner of the property at the time the violation was noticed and assessed. 166 

(2)  The recorded lien may be in substantially the following form and must include the information 167 

and the warning contained in the following form: 168 

WARNING! 169 

THIS LEGAL DOCUMENT REFLECTS THAT A GOVERNMENT LIEN HAS BEEN PLACED 170 

ON THE REAL PROPERTY LISTED HEREIN.  THIS LIEN MAY REMAIN VALID FOR TWO 171 

(2) YEARS FROM THE DATE OF RECORDING AND SHALL EXPIRE AND BECOME NULL 172 

AND VOID THEREAFTER UNLESS LEGAL PROCEEDINGS HAVE BEEN COMMENCED TO 173 

FORECLOSE THIS LIEN AND A LIS PENDENS HAS BEEN RECORDED IN THE OFFICIAL 174 

RECORDS. 175 

GOVERNMENTAL LIEN 176 

(F.S. 162.092 & F. S. 162.093) 177 

STATE OF FLORIDA 178 

                                                 
6 Moved to 162.093(3) 
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COUNTY OF _____________ 179 

Before me, the undersigned notary public, personally appeared ____(Name/Position)_____, who 180 

was duly sworn and says that the ______(Governmental Entity)_______, whose address is 181 

____________________________________ assesses a lien, which is equal in priority to real 182 

property taxes, against the below described real property pursuant to (Ordinance/Statute) for the 183 

following costs which it has incurred: 184 

 (a) Emergency Repairs pursuant to  185 

  F. S. 162.091:      $________ 186 

 (b) Repairs ordered by the local governing  187 

  body or the enforcement board:   $________ 188 

 (c) Any costs of identifying/notifying 189 

  the parties:      $________ 190 

 (d) Cost of recording the copy 191 

  of the lien and proposed releases:   $________ 192 

 (e) Direct cost of enforcing the violation  193 

  of codes giving rise to the need for  194 

  the repair:      $________ 195 

 (f) Direct cost of making subsequent 196 

  inspections to confirm repairs have 197 

  been made:      $________ 198 

  TOTAL:      $________ 199 

Said amount shall constitute a lien on the owner’s property, notwithstanding any homestead 200 

protections provided by Article X, 4(a) of the State Constitution.  201 
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The following fine pursuant to (Governmental Entity Ordinance/Statute No.) shall constitute a lien 202 

on the owner’s property subject to the provisions of Article X, Section 4(a) of the Florida 203 

Constitution on the following described real property in _____________ County, Florida: 204 

 First Violation: $250.00 per day commencing __(Date) 205 

 Repeat Violation: $500.00 per day commencing ____(Date) 206 

 Property Legal Description:  207 

 [Must include full legal description of property, not abbreviated description from tax rolls] 208 

 Parcel I.D. Number: 209 

owned by ____________________________________________ whose address is shown as 210 

__________________________________________ in the tax rolls of [county name] County, 211 

Florida.   A copy of the notification of a violation of the (Governmental Entity- Code/Ordinance) 212 

was (mailed certified mail/posted) on (date). 213 

Estoppel letters, additional information regarding this lien and satisfactions of the lien are available 214 

by contacting [person], [title] at [address], phone number: [phone number].  215 

       (Governmental Entity) 216 

       By: ___(Name/Title)_________ 217 

Sworn to (or affirmed) and subscribed before me this ______ day of _____________, 20____ by 218 

_____________________. 219 

(SEAL) 220 

       _____________________________ 221 

       Signature of Notary Public 222 

 Personally Known ______ OR Produced Identification ______ 223 

 Type of Identification Produced _________________________   224 
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(3)  The recorded lien for a cost assessment pursuant to ss. 162.091 and 162.092(4) shall constitute a 225 

lien on such property equal in priority to real property taxes and shall be deemed an obligation 226 

contracted for the improvement or repair of the property and an assessment within the meaning of 227 

Art. X, Sec. 4 of the Florida Constitution.  The cost assessment will attach and may be enforced 228 

without regard to whether the land on which the violation exists is the homestead of the violator.  229 

Such lien will not be eliminated by the foreclosure of any mortgage or lien subordinate to real 230 

property taxes nor be prevented from attaching by s. 48.23 regarding lis pendens.    231 

(4)  Fines or penalties assessed pursuant to this chapter shall take priority only as of the recordation 232 

of the lien, may be eliminated in a foreclosure of superior liens or mortgages, and shall be subject to 233 

the provisions of s. 48.23 regarding lis pendens.   The elimination of a lien for fines by foreclosure 234 

does not preclude the enforcement board from assessing future violations against a subsequent 235 

owner of the property as to any uncorrected violations. 236 

(5)  Upon petition to the circuit court, such order imposing a lien, fine or penalty shall be enforceable 237 

in the same manner as a court judgment by the sheriffs of this state, including execution and levy 238 

against the violating property or other personal property of the violator, but such order shall not be 239 

deemed to be a court judgment except for enforcement purposes. A fine imposeassessed pursuant to 240 

this part shall continue to accrue until the violating property has been brought into compliance or 241 

until judgment is rendered in a suit filed pursuant to this section, whichever occurs first. A lien 242 

arising from a fine imposeassessed pursuant to this section runs in favor of the local governing body.  243 

Within 30 days of payment,  and the local governing body or authorized officer thereof may shall 244 

execute and cause to be recorded a satisfaction or release of lien in each recording office where such 245 

lien was recorded. After 3 months from the filing of any such lien which remains unpaid, the 246 

enforcement board may authorize the local governing body attorney to foreclose on the lien or to sue 247 
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to recover a money judgment for the amount of the lien plus accrued interest. No lien created for a 248 

fine assessed pursuant to the provisions of this part s. 162.092(3) shall attach to or may be foreclosed 249 

on real property which is a homestead under s. 4, Art. X of the State Constitution. The money 250 

judgment provisions of this section shall not apply to real property or personal property which is 251 

covered under s. 4(a), Art. X of the State Constitution.  252 

162.094  Trespass. 253 

(1) The code inspector, any government official delegated authority to make emergency repairs 254 

and any municipal or county employee or other person engaged by the local government to make 255 

repairs pursuant to ss. 162.091 and 162.092 are expressly authorized to enter into privately owned 256 

properties, including but not limited to fenced yards, vacant structures and pool enclosures, for 257 

purposes of making inspections and repairs authorized hereunder.   As provided in s. 810.12(5), such 258 

persons are excluded from the application of trespass laws. 259 

162.10  Duration of lien.--No lien provided under this chapter the Local Government Code 260 

Enforcement Boards Act shall continue for a period longer than 20 2 years after the certified copy of 261 

an order imposing a fine lien has been recorded in the Official Records, unless within that time an 262 

action is commenced pursuant to s. 162.09(3) in a court of competent jurisdiction and a lis pendens 263 

filed in the official records. In an action to foreclose on a lien or for a money judgment, the 264 

prevailing party is entitled to recover all costs, including a reasonable attorney's fee, that it incurs in 265 

the action. The local governing body shall be entitled to collect all costs incurred in recording and 266 

satisfying a valid lien. The continuation of the lien effected by the commencement of the action shall 267 

not be good against creditors or subsequent purchasers for valuable consideration without notice, 268 

unless a notice of lis pendens is recorded.  269 

Section 4. Section 162.14 Florida Statutes is created to read: 270 
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162.14  Declaration of Intent.   If any section, subsection, sentence, clause, phrase or word of this 271 

chapter is for any reason held or declared to be unconstitutional, invalid, inoperative, ineffective, 272 

inapplicable, or void, such invalidity or unconstitutionality shall not be construed to affect the 273 

portions of this chapter not so held to be unconstitutional, void, invalid, or ineffective, or affect the 274 

application of this chapter to other circumstances not so held to be invalid, it being hereby declared 275 

to be the express legislative intent that any such unconstitutional, illegal, invalid, ineffective, 276 

inapplicable, or void portion or portions of this chapter did not induce its passage, and that without 277 

the inclusion of any such unconstitutional, illegal, invalid, ineffective, or void portions of this 278 

chapter, the Legislature would have enacted the valid and constitutional portions thereof. 279 

Section 5. Section 222.01, Florida Statutes is amended to read: 280 

222.01  Designation of homestead by owner before levy.--  281 

(1)  Whenever any natural person residing in this state desires to avail himself or herself of the 282 

benefit of the provisions of the constitution and laws exempting property as a homestead from forced 283 

sale under any process of law, he or she may make a statement, in writing, containing a description 284 

of the real property, mobile home, or modular home claimed to be exempt and declaring that the real 285 

property, mobile home, or modular home is the homestead of the party in whose behalf such claim is 286 

being made. Where relevant, such a statement may also be made by a subsequent owner, lienholder 287 

or successor in interest to a party who could have claimed the real property, mobile home, or 288 

modular home was homestead through the date their interest in the property was relinquished or 289 

conveyed.  Such statement shall be signed by the person making it and shall be recorded in the 290 

circuit court.  291 

(2)  When a certified copy of a judgment has been filed in the public records of a county pursuant to 292 

chapter 55, a code enforcement lien pursuant to ch. 162 other than a cost assessment pursuant to s. 293 
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162.092(4), or a notice of lien for any other purpose by a court,  governmental or municipal body 294 

exists or has been filed in the official records of a county, a person who is entitled to the benefit of 295 

the provisions of the State Constitution exempting real property as homestead or a lienholder, 296 

subsequent owner, or successor in interest, and who has a contract to sell or a commitment from a 297 

lender for a mortgage on the homestead may file a notice of homestead in the public official records 298 

of the county in which the homestead property is located in substantially the following form, with 299 

allowance for modifications where the notice is being given by a subsequent owner, lienholder or 300 

successor in interest:  301 

NOTICE OF HOMESTEAD 302 

To: (Name and address of judgment creditor as shown on recorded judgment or lien holder and name 303 

and address of any other person shown in the recorded judgment or lien to receive a copy of the 304 

Notice of Homestead).   305 

You are notified that the undersigned claims as homestead exempt from levy and execution under 306 

Section 4, Article X of the State Constitution, the following described property:  307 

 308 

 (Legal description)  309 

 310 

The undersigned certifies, under oath, that he or she has applied for and received the homestead tax 311 

exemption as to the above-described property, that _____ is the tax identification parcel number of 312 

this property, and that the undersigned has resided on this property continuously and uninterruptedly 313 

from  (date)  to the date of this Notice of Homestead. Further, the undersigned will either convey or 314 

mortgage the above-described property pursuant to the following:  315 
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 (Describe the contract of sale or loan commitment by date, names of parties, date of anticipated 316 

closing, and amount. The name, address, and telephone number of the person conducting the 317 

anticipated closing must be set forth.)   318 

The undersigned also certifies, under oath, that the lien or judgment lien filed by you on  (date)  and 319 

recorded in Official Records Book _____, Page _____, of the Public Records of __________ 320 

County, Florida, does not constitute a valid lien on the described property.  321 

YOU ARE FURTHER NOTIFIED, PURSUANT TO SECTION 222.01 ET SEQ., FLORIDA 322 

STATUTES, THAT WITHIN 45 DAYS AFTER THE MAILING OF THIS NOTICE YOU MUST 323 

FILE AN ACTION IN THE CIRCUIT COURT OF __________ COUNTY, FLORIDA, FOR A 324 

DECLARATORY JUDGMENT TO DETERMINE THE CONSTITUTIONAL HOMESTEAD 325 

STATUS OF THE SUBJECT PROPERTY OR TO FORECLOSE YOUR LIEN OR JUDGMENT 326 

LIEN ON THE PROPERTY AND RECORD A LIS PENDENS IN THE PUBLIC OFFICAL 327 

RECORDS OF THE COUNTY WHERE THE HOMESTEAD IS LOCATED. YOUR FAILURE 328 

TO SO ACT WILL RESULT IN ANY BUYER OR LENDER, OR HIS OR HER SUCCESSORS 329 

AND ASSIGNS, UNDER THE ABOVE-DESCRIBED CONTRACT OF SALE OR LOAN 330 

COMMITMENT TO TAKE FREE AND CLEAR OF ANY LIEN OR JUDGMENT LIEN YOU 331 

MAY HAVE ON THE PROPERTY.  332 

This _____ day of _______________, 2_____. 333 

______________________________ 334 

 (Signature of Owner)  335 

 336 

______________________________ 337 

 (Printed Name of Owner)  338 
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 339 

______________________________ 340 

 (Owner's Address)  341 

 342 

Sworn to and subscribed before me by ______________________________ who is personally 343 

known to me or produced ______________________________ as identification, this _____ day of 344 

_______________, 2_____. 345 

 346 

______________________________ 347 

Notary Public 348 

 349 

(3)  The clerk shall mail a copy of the notice of homestead to the holder of the judgment or lien 350 

lienor, by certified mail, return receipt requested, at the address shown in the most recent recorded 351 

lien, judgment or accompanying affidavit, and to any other person designated in the most recent 352 

recorded lien, judgment or accompanying affidavit to receive the notice of homestead, and shall 353 

certify to such service on the face of such notice and record the notice. Notwithstanding the use of 354 

certified mail, return receipt requested, service shall be deemed complete upon mailing.  355 

(4)  A lien pursuant to chapter 55 of any lienor upon whom such notice is served, who fails to 356 

institute an action for a declaratory judgment to determine the constitutional homestead status of the 357 

property described in the notice of homestead or to file an action to foreclose the lien or judgment 358 

lien, together with the filing of a lis pendens in the publicofficial records of the county in which the 359 

homestead is located, within 45 days after service of such notice shall be deemed as not attaching to 360 

the property by virtue of its status as homestead property:  361 
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(a) as to the interest of any buyer or lender, or his or her successors or assigns, who takes 362 

under the contract of sale or loan commitment described above within 180 days after the filing in the 363 

publicofficial records of the notice of homestead; or  364 

(b) as to the interest of any subsequent owner, lienholder or successor in interest who gave 365 

notice under subsection (1). 366 

This subsection shall not act to prohibit a lien from attaching to the real property described in the 367 

notice of homestead at such time as the property loses its homestead status.  368 

(5)  As provided in s. 4, Art. X of the State Constitution, this subsection shall not apply to:  369 

(a)  Liens and judgments for the payment of taxes and assessments on real property.  370 

(b)  Liens and judgments for obligations contracted for the purchase of real property.  371 

(c)  Liens and judgments for labor, services, or materials furnished to repair or improve real 372 

property.  373 

(d)  Liens and judgments for other obligations contracted for house, field, or other labor performed 374 

on real property.  375 

Section 5.  If any provision of this act or the application thereof to any person or circumstance is 376 

held invalid, the invalidity shall not affect other provisions or applications of the act which can be 377 

given effect without the invalid provision or application, and to this end the provisions of this act are 378 

declared severable.  379 

Section 6.  This act shall take effect July 1, 2010 380 
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Real Property, Probate, and Trust Law Section of the Florida Bar 
 

White Paper 
Fair Notice of Governmental Liens 

Draft of 6/29/09 
 
I. SUMMARY 
 
This proposed bill requires all governmental liens (other than ad valorem taxes, special 
assessments collected using the uniform method and liens for utility services) to be 
recorded in the official records before such are binding as to subsequent interests 
acquired for value.    The bill expands the authority of local governments to enter onto 
property, make emergency repairs and to make special assessments as to the costs of 
repairs which have the same priority as ad valorem taxes and which attach 
notwithstanding homestead status, preserves those from elimination in foreclosure and 
limits the duration of the lien unless enforced.  Cost assessments are distinguished from 
fines and penalties, which are treated under the current rules regarding priority, 
foreclosure and homestead.  The bill expands the current mechanism for determining the 
applicability of homestead protections under s. 222.01. 
 
By making it easier to identify liens which attach to real property, and eliminating the 
ability of cost assessments to be rejected in foreclosure, the bill should have a slight 
favorable impact on local government revenues.  
 
II. CURRENT SITUATION 
 
Liens assessed and maintained in the office of a municipality or branch of a municipality 
often go undetected due to the difficulty in finding the liens, when they are unrecorded, 
and in knowing which branches of government have the right to impose the lien and 
whom to contact to determine the existence of possible liens.  In an unscientific polling of 
local governments by the RPPTL Section, only 60.8% of the responding governments 
recorded all of their liens in the official records of the county.   
 
The result is that liens often go undetected and unpaid for extended periods and through 
successive mortgages and transfers of ownership, and the burden of such liens falls 
unfairly on innocent purchasers.   Non-record liens are not covered by Florida title 
insurance policies, except in rare cases.  
 
With the mass of foreclosures, local governments are facing increasing difficulties with 
vacant, unmaintained, and unsecured  properties.  Local governments are bearing 
significant costs in mowing, securing properties and eliminating health hazards and 
nuisances on these properties, and the current lien mechanisms under Chapter 162, Fla. 
Stat. leave those assessments (arguably) subject to elimination in foreclosure.  Nor do 
such cost liens attach to homestead property under the current statutory framework.   The 
mechanisms for noticing violations and instituting repairs under chapter 162 are not well 
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suited to dealing with emergency situations needing immediate repair in order to protect 
the public health and welfare.  
 
The Florida constitutional provisions of Article X, sec. 4, regarding the forced sale of 
homestead have been generally applied with regard to local government liens.  This 
concept is codified in s. 162.09(3).  The same is true of criminal cost assessments, public 
defender and restitution liens.   However, the expedited statutory mechanism at s. 222.01 
for the determination of homestead does not apply as to these categories of liens, leading 
to a need for a separate lawsuit to judicially determine homestead status and whether such 
liens attached.   This is a significant waste of judicial resources where in most cases, the 
homestead status is not disputed.   
 
III. EFFECT OF PROPOSED CHANGES 
 
The conceptual changes being implemented in this bill are: 
 
1. Amending the Recording Act s. 695.01 

a. To require all governmental liens on real property (except taxes, special 
assessments levied and collected under the uniform method described in s. 
197.3632, and liens for utility services) to be recorded in the official 
records before such are binding upon a lienor or subsequent purchaser for 
value without notice. 

b. To require any lien which asserts a priority other than based on its 
recording order to so state on the face of the recorded lien and include a 
reference to the law authorizing such priority.  

c. To permit the assignment of such liens to third parties paying the amounts 
owed.  

 
2. Amends s. 162.03 

a. To clarify that any liens assessed other than by the mechanisms set forth in 
chapter 162 (ie an alternative ordinance adopted code enforcement 
mechanism) must be recorded in the official records.  

b. Clarifies that local governments have the authority under ch. 162 to 
provide by ordinance that the failure to repair a property which is broken 
into or vandalized, or which otherwise falls into disrepair, becomes 
uninhabitable, or creates a public health, safety or welfare risk is a 
violation subject to enforcement action 

c. Reiterates that procedures for alienation of property and foreclosure of 
mortgages and liens have been pre-empted by state statute and court rules 
and may not be limited or preconditions established by local ordinance.  

d. Restricts the authority of local government to require lenders to file or 
register as to abandoned, vacant, or foreclosed properties or of properties 
in default. 

 
3. Amends s. 162.09 
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a. to permit a local government official, to whom such authority has been 
delegated and after an attempt to notify the record owner and 
holder/servicer of any mortgage, to institute emergency repairs necessary 
to address a serious threat to the public health, safety, and welfare. 

b. to provide that the code enforcement board shall, after review and 
determination of reasonableness, assess the costs of making emergency 
repairs 

c. to limit liability with regard to any negligence in having made emergency 
repairs.  

d. to authorize two categories of liens which may be assessed by a code 
enforcement board.  
i. Those costs of making repairs, determining ownership and giving 

notice, recording liens and direct costs of enforcement, which may 
be assessed as special assessments on a par with taxes and which 
may be enforced without regard to Constitutional homestead 
protections, to expressly provide that such may not be eliminated 
by foreclosure or precluded from attachment by s. 48.23 regarding 
lis pendens.   

ii. Those fines and penalties assessed to incentivize compliance with 
orders of the board, which would amount to a “taking” were they 
placed ahead of existing liens on the property and do not fit within 
the language of Florida’s Constitutional provisions regarding 
homestead. 

e. to give local government the authority to also file liens attaching to 
personal property by filing in the Secretary of State’s personal property 
lien database created under s. 55.201-55.209. 

f. to remove the current statutory provision providing that the lien attaches to 
all real property owned by the violator while making the obligation to pay 
fines, penalties and assessments a personal obligation of the owner of the 
property at the time of assessment.   

g. Authorizes entry upon private property for purposes of making emergency 
repairs and creates an exemption from criminal trespass statutes for doing 
so.  

  
Amends s. 162.10 to limit the duration of a lien for fines or assessments to 2 years unless 
action is begun to enforce.  
 
Creates s. 162.14 to provide for severability if any portion of the chapter is declared 
invalid or unconstitutional. 
 
Amends s. 222.01 regarding the designation of homestead property  
 

a. to permit non-judicial determinations of homestead exemption to be made 
as to a code enforcement lien pursuant to ch. 162 other than a cost 
assessment pursuant to s. 162.092(3), or a notice of lien for any other 
purpose by any court, governmental or municipal body. 
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b. to permit the use of this non-judicial determination mechanism by 
subsequent owners, lienholders and successors in interest to the party 
entitled to homestead protections. 

 
IV. FISCAL IMPACT ON STATE AND LOCAL GOVERNMENTS 
 
State Government:   No direct fiscal impact 
 
Clerk of Court:   Positive Fiscal Impact by increased recording fees. 
 
Local Governments: 
 
There should be a positive fiscal impact on local government assessing the liens by (a) 
expanding the authority to assess for repairs; (b) permitting the recovery of costs ahead of 
foreclosure, other liens, and without homestead restriction.  
 
This will be partially offset by increased administrative costs and recording costs, only 
some of which will be recoverable (search, notice and recording costs are to be added to 
the cost assessment) and the costs of organizing and recording existing liens. 
 
V. DIRECT ECONOMIC IMPACT ON PRIVATE SECTOR 
 
The proposed legislation should have a positive impact on the private sector through 
greater certainty and determinability of liens.  Lenders will be adversely impacted by the 
imposition of special assessments for costs, however it must be kept in mind that these 
costs directly protect the value of their collateral and this bill eliminates the need to 
comply with the myriad of local ordinances attempting to regulate foreclosure and require 
registration. . 
 
VI. CONSTITUTIONAL ISSUES 
  
There are three constitutional issues raised by this bill.   
 
The first is in giving assessments for costs a priority on a par with taxes.  Many local 
government ordinances have asserted this authority for years, but any change in priority 
(when applied to existing interests such as mortgage liens) is subject to constitutional 
challenge as a taking. 
 
The second is the characterization of the costs incurred by the local government in 
making repairs as both an assessment and an obligation contracted for repairs.   The 
pertinent part of Art. X. Sec. 4 reads: 

(a)  There shall be exempt from forced sale under process of any court, 
and no judgment, decree or execution shall be a lien thereon, except for 
the payment of taxes and assessments thereon, obligations contracted for 
the purchase, improvement or repair thereof, or obligations contracted for 
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house, field or other labor performed on the realty, the following property 
owned by a natural person:  

While we are unaware for any precedent for imputing a contract, the nature of an 
assessment for repairs to a single property is sufficiently similar to the traditional 
use of assessing for street, sidewalk and utility improvements serving a property 
that backed by a legislative statement, it should qualify. 

The third constitutional issue is in permitting the enforcement officials to enter onto 
private property for purposes of making repairs.  
 
The bill includes a severability clause at s. 162.14 
 
VII. OTHER INTERESTED PARTIES 
 
The League of Cities, Florida Association of Counties and Florida Bankers Association 
are expected to have an interest in this bill.  
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RESIDENTIAL CONTRACT FOR SALE AND PURCHASE DRAFT 6/25/09 11:45AM 
USE CALENDAR DAYS TO CALCULA TE TIME PERIODS- SEE PARAGRAPH 13(C) 

PARTIES: ("Seller"), 
2 and ("Buyer"), 
3 agree that Seller shall sell and Buyer shall buy the following described Real Property and Personal Property (collectively "Property") 
4 pursuant to the terms and conditions of this Contract for Sale and Purchase and any riders and addenda ("Contract"): 
5 1. PROPERTY DESCRIPTION: 
6 (a) Street address, city, zip: 
7 (b) Property is located in: County, Florida. Real Property Tax ID No: 
8 (c) Legal description of the Real Property: 
9 

10 together with all existing improvements and fixtures including, built-in furnishings and attached •i•wall carpeting and flooring ("Real 
11 Property unless specifically excluded below. 

....i•i•::ili•' 12 (d) Personal Property: The follow=ng items owned by Seller and existing on the •• as of the date of the initial offer are 
13 included in the purchase ("Personal Property"): (i) all light fixtures, rods, draperies an•iii••.dow treatments, garage door openers 
14 and security gate and other access devices; and (ii)those additional items checked ..••{•i•• re multiple items, enter the number 
15 of items, and, if additional details are necessary, specify below. If left blank, the it':.•i•!i!•ot i• .): 

[__J Range/Oven Pool 
Refrigerator 

[•] Stand-alone Ice Maker 
Dishwasher 
Disposal 

• Microwave Oven 
Washer 

[_.__] Dryer 
16 The only other items of Personal Property included in the purchase, and any 
17 
18 
19 
20 The above listed Personal Property is included in the no 

re) The following items are excluded from the purcl 

PURCHASE PRICE (U.S. curl 

21 
22 

(a) Initial deposit to be 
see "Note" below a 
The initial deposit 

(CHECK ONE):I-I 
I-I is to 

Escrow Agent Informati• 
Address: 
Ph• 

in the amount 
initial deposit and all 

"Deposit") 

(b) 

Smoke Detector 
Secudty System 

]Intercom 
Ceiling Fan 
Window/Wall A/C 

PRIC 

ount of (el ect to CC 

•red to 
upon 

then 3 

;nt 

;d to Escrow Agent within 

Hot Tub with Heater 
Ground 

:'••• Storage Shed 
"::•!.-.• •I!-..•. •i•atell•te Dish/TV Antenna ••t.er Softener/Purifier |'•i•f•ne shutters and 

.-,,....•!i!!, 

Personal Property, if necessary, are: 

23 
24 2. 
25 
26 
27 
28 
29 
30 
31 
32 
33 
34 
35 
36 
37 
38 (c) 
39 (d) 
40 re) Balan 
41 check(s', 
42 NOTE: 
43 finally collected and 
44 may be delayed until 
45 3. TIME FOR 

in the amount of 

)se by cash or wi= 
:luding Buyer': 

lue, and shall be left for the Buyer. 

graph 1 
and to be 

offer or i-1 is 
named below 
(Effective Date), or 

after acceptance (Effective Date) 

days after Effective 

paid or agreed to be paid, are collectively referred 

•e Paragraph 4 below) 

lnsfer or LOCALLY DRAWN cashier's or official bank 
Costs, prepaid items and prorations) $ 

tendered or received, including for Deposits or funds to close, have become actually and 
of the Escrow Agent or Closing Agent. See 12 CFR 210.2(b). Disbursements for Closing 

been collected in the Escrow Agent's or Closing Agent's accounts. See Paragraph 13(g). 
FFER AND COUNTEROFFERS; EFFECTIVE DATE: 

46 (a) If this offer and cou if any, are not signed by Buyer and Seller, and an executed copy delivered to all parties on or 
47 before this offer shall be deemed withdrawn and the Deposit, if any, will be returned to Buyer. 
48 (b) The effective date of this Contract will be the date when the last one of the Buyer and Seller has signed or initialed and 
49 delivered this offer or the final counteroffer ("Effective Date"). 
50 4. FINANCING: (Check as applicable) 
51 I--i (a) Buyer will pay cash, or may obtain a loan, for the purchase of the Property, but there is no financing contingency to Buyer's 
52 obligation to close. 
53 I-I (b) This Contract is contingent upon Buyer obtaining approval for a I-i conventional I-1 FHA !-] VA loan on the following terms 
54 within days (if blank, then 30 days) after Effective Date ("Loan Approval Date") for I-I a fixed, I-1 an adjustable, I-I a fixed or 
55 adjustable, rate loan in the principal amount of $ or •% of the Purchase Price, at an initial interest rate not to 
56 exceed %, and for a term of• years ("Financing"). 

Seller's Initials (1) (2) Page of 9 Buyer's Initials (1) (2) 
FAR/BAR-new Rev. 06/2009 © 2009 Florida Association of REALTORS(E) and The Florida Bar. All rights reserved. 
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57 Buyer will make application for the Financing within days (if blank, then 5 days) after Effective Date and use good faith and diligent 
58 effort to obtain approval for the Financing ("Loan Approval") and dose this Contract. Buyer shall keep Seller and Broker fully informed about loan 
59 application status and Loan Approval and authorizes the mortgage broker and lender to disclose such status and progress to Seller and Broker. 
60 If Buyer does not receive Loan Approval, then Buyer may cancel this Contract by delivering written notice to Seller, and the 
61 Deposit shall be refunded to the Buyer, thereby releasing Buyer and Seller from all further obligations under this Contract. 
62 If Buyer does not deliver written notice to Seller of Loan Approval or waiver of this finandng contingency, then after Loan Approval Date 
63 Seller may cancel this Contract by delivering wdtten notice to Buyer and the Deposit shall be refunded to the Buyer, thereby releasing Buyer and 
64 Seller from all further obligations under this Contract. 
65 If Buyer delivers written notice to Seller of Loan Approval and this Contract does not thereafter close, the Deposit shall be paid to Seller 
66 unless the failure to close is due to: (1) Seller's default; (2) the Property related conditions of the Loan Approval have not been met (except when 
67 such conditions are waived by other provisions of this Contract); (3) appraisal of the Property obtained b•i!j•er is insufficient to meet the terms of 
68 the Loan Approval; or (4) the Loan is not funded due to the financial failure of lender, in which event th.•i•'•t shall be retumed to Buyer. 
69 I-I (c) Assumption of existing mortgage (see rider for terms); or 
70 I-I (d) Purchase money note and mortgage to Seller (see riders; addenda; or spedal clause•••). 
71' CLOSING cl•• ''•'•"" '•:""• • 72 5. CLOSING DATE: Unless modified by other provisions of this Contract, the thi••ction shall occur and the closing 
73 documents required to be furnis,,hed by each party pursuant to ,•.is%ii•ntract ••',•e delivered ("Closing")on 
74 (Closing Date"), at the time es' isl••iy, the Closing A•••i• extreme weather or other 
75 condition or event constituting "force majeure" (see Paragraph 13(d)) ••il•i•i disruption of utiliti••er services essential for 
76 Closing, or (ii)Hazard, Wind, Flood or Homeowners' Insurance, to •l•available prior to Closin••ii•.ing will be extended a 
77 reasonable time up to 3 days after the restoration of utilities and •!•vices essential to Closing, a•i.•!•j!ability of applicable 
78 Hazard, W•nd, Flood, or Homeowners' •nsurance. If (•) or (•) •bc roues more 14 days beyond (•1•|•::, Date, then e•ther 

party may terminate this Contract by delivering written notice to party shall be refunde••i.•eposit, thereby 79 
80 releasing Buyer and Seller from all further obligations under this "i•"%•• 
81 6. 
82 (ii) deliver occupancy and possession, along with all 
83 If Property is occupied by a tenant and such occu 
84 tenant(s) or occupants shall be disclosed pursuant to 
85 If Property is intended to be occupied by Seller 
86 Seller's post-Closing occupancy ("Post-Closing Occupancy'". 
87 If occupancy is to be delivered to Buyer prior to Closing 
88 into a lease goveming Buyer's pre-Closing occupancy 
89 Buyer shall, upon occupying the ;losing: (i) 
90 responsible and liable for maintenan and (iii) 

OCCUPANCY AND POSSESSION: At Closing, Seller will" (i) 
garage door 

intended to contir 

and Seller 

items and trash from the Property and 
devices per this Contract, to Buyer. 

Closing Date, the fact and terms thereof and the 

or before Closing, enter into a lease goveming 

commencement of such occupancy, enter 
in a lease between the parties, 

cau:•ed by Buyer from date of occupancy; (ii) be 
in its existing condition as of date of 

91 occupancy, except with respect to 
92 in Paragraph 11. 
93 7. CLOSING LOCATION 
94 (a) LOCATION: 
95 closing agent ("Closing 
96 designated by Seller. Closing 
97 (b) CLOSING DOCU 
98 construction Ik 
99 Seller will, 
00 done on 
01 financing 
02 RE: Seller 
03 upon of all closing fu 
04 amended closing proced• 
05 all closing isburse at Closing 
06 (d) TAX OLDING: If 
07 ("FIRPTA"), Buye= will comp 
08 8. CLOSING 
09 are costs, fees, and 
10 (a) SELLER 

• Documentary 
• Recording and other 

Buyer occupancy wl" require repair, treatment or remedy as described 

•MENTS; AN 
ill take place 

paying 
Real Property is located at the office of the attorney or other 

owner's policy of title insurance, or, if no title insurance, 

pay for, as applicable, deed, bill of sale, certificate of title, 
assi! leases, and corrective instruments. At Buyer's option and cost, 

and treatment to Buyer and provide Buyer with paid receipts for all work 
•is Contract. Buyer shall furnish and pay for, as applicable, mortgage, mortgage note, 

•ase elevation certification, and other documents required by Buyer's lender. 
=ble title to the Property pursuant to Paragraph 12. The deed shall be recorded 

,mmitment insures adverse matters pursuant to Section 627.7841, F.S., as 
13(g) shall be waived, and Closing Agent shall, subject to Collection of 

e fees to Broker and the net sale proceeds to Seller. 
a "foreign person" as defined by the Foreign Investment in Real Property Tax Act 
FIRPTA, which may require Seller to provide additional cash at Closing. 

E AND SURVEY COSTS; PRORATIONS; HOMEOWNER'S WARRANTY: The following 
the parties may incur: 

surtax, if any, on the deed 
to cure title 

• HOA/Condominium Assodation estoppel fees 
• Seller's attomeys' fees 

11 
12 
13 
14 
15 
16 
17 
18 
19 

• Policy and Title Charges (if applicable under Paragraph 8(c)(i) Other:. 
below) 

Seller will pay the following amounts/percentages of the Purchase Pdce for the following costs and expenses: 
(i) up to $ or % (1.5% if left blank) for General Repair Items ("General Repair Limit"); and 
(ii) up to $ or % (1.5% if left blank) for WDO treatment and repairs ("WDO Repair Limit"); and 
(iii) up to $ or •% (1.5% if left blank) for costs associated with closing out open building permits 

and obtaining required building permits for unpermitted improvements ("Permit Limit"). 
If, prior to Closing, Seller is unable to meet one or more of the following: the Maintenance Requirement as required by Paragraph 10; or the 
repairs, treatments or permitting as required by sub-Paragraphs l(d), (e) or (f) below, then, sums equal to one hundred twenty-five percent 
(125%) of the estimated cost to complete the Maintenance Requirement and each of the repairs, treatments, or permitting (but, not in excess 
of applicable General Repair, WDO Repair, and Permit Limits set forth above, if any), shall be escrowed at Closing. If the actual cost of 
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repairs, treatment or permitting exceed the applicable escrowed amounts, Seller shall pay such actual costs (but, not in excess of applicable 
General Repair, WDO Repair, and Permit Limits set forth above). Any unused portion of the escrowed amount(s) shall be retumed to Seller. 
(b) BUYER COSTS: 

• Taxes and recording fees on notes and mortgages 
• Recording fees for the deed and finandng statements 

• Loan expenses 
• Lender's title policy and endorsements 

• Policy and Title Charges (if applicable under Paragraph 8(c)(ii) 
below) 

• Appraisal fees 

• Buyer's Inspections 
• Survey (and elevation certification, if required) 
• All property related insurance 
• HOA/Condominium Association application and transfer fees 
• Buyers attomeys' fees 

• Other. • 
.:•..:•::.. 

23 (c) TITLE EVIDENCE AND INSURANCE: At least days (if blank, then 5 days) p• !!ii•i"•"•GIbsing a title insurance commitment 
24 issued by a Florida licensed title insurer, with legible copies of instruments listed as 

exc.e...•••ttached, thereto ("Title Commitment") 
25 and, after Closing, an owner's policy of title insurance (see Paragraph 12(a) for terms) S!••.tained and delivered to Buyer. If Seller 

Closing 5 days after 26 has an owner's policy of title insurance covedng the Real Property, a copy shall be fu•i•"•••.and Agent within 
27 Effective Date. The costs of the owner's title policy and charges for title search an••:g fe••!i;•::services (collectively, "Policy and 
28 Title Charges") shall be paid, as set forth below (CHECK ONLY ONE): • 
29 I-3 (i) Seller will obtain and pay for the Policy and Title Charges (bl charge•!i•"•!• •i:,,:•!•s•ng services related to the 
30 mortgagee policy or Buyer's loan closing, which amounts shall be paid by 
31 I-] (ii) Buyer will obtain and pay for the Policy and Title Charges; 
32 I--] (iii) [SOUTH FLORIDA PROVISION]: Seller will furnish a 
33 title and pay for a continuation or update of such title evidence 
34 coverage, and Buyer shall obtain and pay for post-Closing contin 
35 mortgagee's policy. 
36 (d) SURVEY: At least 5 days prior to Closing, Buyer may, at Buye= 
37 registered Florida surveyor ("Survey"). If Seller has a survey covering the 
38 5 days after Effective Date. 
39 (e) PRORATIONS; CREDITS: The following 
40 Date or occupancy, if occupancy occurs before CI( 
41 Paragraph 9(a) below), association fees, insurance, 
42 over existing policies of insurance, if assumable, in whi• 
43 decreased as may be required by prorations to be made 
44 be credited to Buyer. Escrow deposil Seller's 
45 year's tax with due allowance allowable 
46 when the current year's g• ',urrent 
47 assessment and prior year's If ,s 
48 them are completed on the Real ,=rty by JanL 
49 on January 1st of prior taxes shall be ted based up 

•ich, be made to th, 50 upon between the parties; 
51 account available exemptions. 
52 current year's tax bill. This P; 
53 (f) 

55 a 
56 agree= period. 
57 
58 9. DlSl RES: 
59 (a) ASSESSMENTS: 
60 ("public bod, }ot include a 
61 liens that are confirmed 
62 assessment for an ent 
63 on the Property 
64 ONE- IF NEITH 
65 CLOSING): 

owner's policy of title ins, •::..or other evidence of 
to ;r's title insurance •!••..riter for reissue of 

d the premi Buyer's owner's p•i•i•bnd if applicable, 

Ihe Real Property surveyed and certified by a 

a copy shall be fumished to Closing Agent within 

current 
taxes, 

ble) and prorated as of the day prior to Closing 
onds, assessments (except as provided in 

of th, Buyer shall have the option of taking 
be Cash at Closing shall be increased or 

rent and security deposits, if any, will 
shall be prorated based on the current 

exemptions. If Closing occurs at a date 
sment is ava le, taxes will be prorated based upon such 

not available, then taxes will be prorated on prior year's tax. If 
of year of Closing, which improvements were not in existence 
or year's millage and at an equitable assessment to be agreed 

Property Appraiser for an informal assessment taking into 
at request of either party, be readjusted upon receipt of 

!-i Selle pay for a home warranty plan issued by 
.•eed $ home warranty plan provides for repair or replacement of many of 

in appliances in the event of breakdown due to normal wear and tear during the 

DISCLOSURES 

Property be subject to unpaid special assessment lien(s) imposed by a public body 
ium or Homeowner's Association). At Closing, Seller will pay: (i) the full amount of such 

before Closing, and (ii) the amount of the public body's most recent estimate or 
bstantially completed as of Effective Date but that has not resulted in a lien being imposed 

all other assessments. If special assessments may be paid in installments (CHECK 
D, THEN BUYER SHALL PAY INSTALLMENTS DUE AFTER 

66 I-I Buyer shall pay ments due after closing. 
67 I-I Seller will pay the a•sessment in full prior to or at the time of closing. 
68 This Paragraph shall not apply to liens imposed by a community development district (CDD) created pursuant to Chapter 
69 190 F.S. The special benefit tax assessment imposed by a CDD shall be treated as an ad valorem tax and prorated pursuant 
70 to Paragraph 8(e) above. 
71 (b) RADON GAS: Radon is a naturally occurring radioactive gas that, when accumulated in a building in sufficient quantities, may 
72 present health risks to persons who are exposed to it over time. Levels of radon that exceed federal and state guidelines have been 
73 found in buildings in Florida. Additional information regarding radon or radon testing may be obtained from your County Public Health 
74 unit. 
75 (c) PERMITS DISCLOSURE: Except as may have been disclosed by Seller to Buyer in a written property disclosure 
76 statement, Seller does not know of any improvements made to the Property which were made without required permits or 
77 pursuant to permits which have not been properly closed. 
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178 (d) MOLD: Mold is naturally occurring and may cause health risks or damage to property. If Buyer is concerned or desires 
179 additional information regarding mold, Buyer should contact an appropriate professional. 
180 re) FLOOD ZONE; ELEVATION CERTIFICATION: Buyer is advised to verify by elevation certificate which flood zone the 
81 Property is in, whether flood insurance is required by lender, and what restrictions apply to improving the Property and rebuilding in the 
82 event of casualty. If the Property is in a "Special Flood Hazard Area" or "Coastal High Hazard Area" and the finished floor elevation is 
83 below the minimum flood elevation, Buyer may cancel this Contract by delivering written notice to Seller within 20 days from Effective 
84 Date, failing which Buyer accepts the existing elevation of the buildings and flood zone designation of the Property. 
85 (f) ENERGY BROCHURE: Buyer acknowledges receipt of the Florida Energy-Efficiency Rating Information Brochure required by 
86 Section 553.996, F.S. 
87 (g) LEAD-BASED PAINT: If the Real Property includes pre-1978 residential housing then a 
88 (h) HOMEOWNERS ASSOCIATION/COMMUNITY DISCLOSURE: BUYER SHOULD 
89 BUYER HAS RECEIVED AND READ THE HOMEOWNERS' ASSOCIATION COMMUNITY 
90 (i) PROPERTY TAX DISCLOSURE SUMMARY: BUYER SHOULD NOT RELY 
91 TAXES AS THE AMOUNT OF PROPERTY TAXES THAT THE BUYER MAY BE OBLI 
92 TO PURCHASE. A CHANGE OF OWNERSHIP OR PROPERTY 
93 PROPERTY THAT COULD RESULT IN HIGHER PROPERTY TAXES. IF 
94 VALUATION, CONTACT THE COUNTY PROPERTY APPRAISER'S OFFICE 
95 (j) SELLER DISCLOSURE: Seller knows of no facts materially 
96 observable by Buyer and which have not been disclosed to Buyer. 

ue of the 

paint rider is mandatory. 
THIS CONTRACT UNTIL 

IF APPLICABLE. 
CURRENT PROPERTY 

PAY IN THE YEAR SUBSEQUENT 
ERS REASSESSMENTS OF THE 

QUESTIONS CONCERNING 

which are not readily 

197 PROPERTY CONDITION, 
198 10. PROPERTY CONDITION/MAINTENANCE: Seller shall mainta 
199 pool, in the condition existing as of the Effective Date, except for 
.)00 to be made by this Contract ("Maintenance Requirement"). 
.)01 11. PROPERTY ACCESS, INSPECTION AND EXAMINATION; 
.)02 (a) INSPECTION PERIODS: Buyer will complete: (i) the General 
.)03 and re) by the earlier of 10 days after the Effective Date or 5 days prior to 
.)04 (ii)the Permit Inspection referenced in Paragraph prior to 
.)05 inspection referenced in Paragraph 11(g) on either 
.)06 (b) PROPERTY CONDITION: The following 
.)07 (including fascia and soffits), and exterior and intedor 
.)08 with pool, pool equipment, non-leased major 
.)09 plumbing systems and machinery, seawalls, and dockage 
.)10 below). Torn or missing screens (incI and patio 
.)11 or replaced by Seller prior to Closi• ing Seller 
.)12 out any building permits for im 
.)13 Seller is not obligated to brif 
.)14 obligation to repair or re 
).15 Cosmetic Condition 
).16 the manner in which the ite= 
.)17 Working Condition of the 
).18 wallpapers, or window 
.)19 mirrors; and 
.)20 tiles, curlin 
.)21 evidence 
.)22 TO PROPI 
.)23 provide uti 
.)24 •h if 
.)25 required 
).26 been 
.)27 11(d), re) or 
).28 conditions, exce 
.)29 Contract does not 
.)30 inspection condition an 
).31 (d) GENERAL 

or actii 
required by the M. 

then Buyer 
must con1 

to the 
item into iance with 

item. Seller required 
a defect in an Seller is obli 

Closing Date 
of leaks 

EXAMI 
including, but not limiti 

and tear Casualty Loss, a 
,wn, shrubbery, and 

repairs required 

tO Inspection referenced in Paragraphs l(d) 
',"General Repair and WDO Inspection Period"); 

rmit Inspection Period"); and (iii)the walk-through 
losing Date, as specified by Buyer. 

damage or structural damage: ceiling, roof 
the Property. The above items together 

security, sprinkler, septic and 
in "Working Condition" (defined 

;ing roof tiles or shingles will be repaired 
closed out and Seller will obtain and close 

cessary to er's obligations under Paragraph 11(f)(ii). 
ng building code regulations unless necessary to fulfill Seller's 
•ir or replace "Cosmetic Conditions" (defined below), unless the 

to repair or replace. 'NVorking Condition" means operating in 
means aesthetic imperfections that do not affect the 

tears, worn spots and discoloration of floor coverings, 
chips or caulking in ceilings, walls, flooring, tile, fixtures, or 

pool decks, and garage and patio floors. Cracked roof 
life shall 'not be consi•]ered defects Seller must repair or replace, so long as there is no 

e. 
APPRAISALS, INSPECTIONS, AND WALK-THROUGH: Seller shall, upon 

ss to the Property for appraisals and inspections, including a walk-through (or 
confirm that all items of Personal Property are on the Real Property, that all 
Paragraphs l(d), re), and (f) have been completed, and that the Property has 

Requirement. If Buyer fails to timely deliver a written notice required by Paragraphs 
Seller's obligation to repair or replace and accepts the applicable items in their "as is" 
meet the Maintenance Requirement until Closing. If the transaction contemplated by this 
damage to the Property resulting from Buyer's inspections, return the Property to its pre- 

paid receipts for all work done on Property upon its completion. 
AND REPAIR: 

.)32 (i) Inspection: General Repair Inspection Period, Buyer may, at Buyers expense, have those items specified in 

.)33 Paragraph 11(b) which Seller gated to repair or replace (the "General Repair Items") inspected (the "General Inspection") by a 
).34 person who specializes in and holds an occupational license (if required by law) to conduct home inspections or who holds a Florida 
).35 license to repair and maintain the items inspected ("Professional Inspector'). Buyer shall, within 3 days after the General Repair 
).36 Inspection Period, deliver written notice to Seller of any General Repair Items that are not in the condition required by Paragraph 11(b) 
).37 and a copy of the portion of Professional Inspector's written report dealing with such items. If Buyer fails to timely deliver the 
).38 Professional Inspector's written report, Buyer accepts the General Repair Items "as is", subject only to the Maintenance Requirement. 
).39 (ii) General Property Repairs: Seller is only obligated to make repairs, up to the General Repair Limit, necessary to bring 
).40 General Repair Items into the condition specified in Paragraph 11(b). Seller will within 5 days from receipt of Buyer's General 
).41 Inspection report, have reported repairs to General Repair Items estimated by an appropriately licensed person. Seller may, within said 
).42 5 days, have a second inspection made by a Professional Inspector and report such repair estimates to Buyer. If Buyer's and Seller's 
).43 inspection reports differ and the parties cannot resolve the differences, Buyer and Seller together will choose, and equally split the cost 
).44 of, a third Professional Inspector, whose written report will be binding on the parties. If the cost to repair General Repair Items equals 
.)45 or is less than the General Repair Limit, Seller will have the repairs made in accordance with Paragraph 11(h). If the cost to repair 
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•.46 General Repair Items exceeds the General Repair Limit, either party may terminate this Contract and Buyer shall be refunded the 
•.47 Deposit, thereby releasing Buyer and Seller from all further obligations under this Contract, unless: (A) either party agrees to pay the 
•.48 excess; or (B) Buyer designates which repairs of General Repair Items Seller shall make, at a total cost to Seller not exceeding the 
!49 General Repair Limit, and accepts the balance of the General Repair Items in their "as is" condition, subject to the Maintenance 
.•50 Requirement. 
.•51 (e) WOOD DESTROYING ORGANISM INSPECTION AND REPAIR: 
.•52 (i) Inspection for Wood Destroying Organisms: During the WDO Inspection Period, Buyer may, at Buyer's expense, have 
.•53 the Property inspected by a Florida-licensed pest control business ("WDO Inspector") to determine the existence of past or present 
.•54 WDO infestation and damage caused by infestation ("WDO Inspection"). Buyer shall, within 3 days after the WDO Inspection Period, 
•.55 deliver a copy of the WDO Inspector's written report to Seller if any evidence of WDO infestation or damage is found. "Wood- 
•.56 Destroying Organism" ("WDO") means arthropod or plant life, including termites, 
.•57 decaying fungi, that damages or infests seasoned wood in a structure, excluding fences. 
•.58 Inspector's written report, Buyer accepts the Property "as is" with regard to WDO infestati, 
•.59 Requirement. 
•.60 (ii) WDO Repairs: If Seller previously treated the Property for the type 
.•61 does not have to retreat the Property if (A) there is no visible live infestation, af 
•.62 Closing a current full treatment warranty, for the type of WDOs found. Otherwise 
•.63 Inspector's report, have reported WDO damage estimated by an appropriatel,. 
•.64 licensed pest control business. Seller will have treatments and repairs 
•.65 Repair Limit. If the cost to treat and repair the WDO infestations, and 
•.66 party may terminate this Contract by written notice to the other and 
•.67 Seller from all further obligations under this Contract, unless Buyer: 
•.68 Seller shall make, at a total cost to Seller not exceeding the 
•.69 condition with regard to WDO infestation and damage, subject to the 
•.70 (f) INSPECTION AND CLOSE-OUT OF BUILDING PERMITS: 
•.71 (i) Inspection for Building Permits: During the Permit Ins 
•.72 examine public records to determine whether there any open buildi 
•.73 ("Permit Inspection"). Buyer shall, within 3 days 
•.74 any open building permits or unpermitted improvem• perty. If Buyi 
•.75 notice, Buyer accepts the Property "as is" with regard permit 
•.76 (ii) Close-Out of Building Permits: If Buyer'= 
.•77 prior to Closing Date, Seller shall, up to the Permit Limit: 
.•78 and (B) obtain and close any required •g :rmits for 
.•79 written documentation that all open 
•.80 obtained required building permit 
•.81 the governmental entity, 
•.82 may terminate this Contract 
•.83 under this Contract. If the..., 
.•84 the Permit Limit, either 
•.85 releasing Buyer and Seller frc 
•.86 accepts the Property in its "as 
•.87 the amount of th 
.•88 (g) 
•.89 follow-up 
•.90 has me1 
.•91 this Seller's repair 
.•92 •AIR STANDARDS; 
•.93 re all be completed ir 
•.94 requiremen 
•.95 that existing 
•.96 maintenance 

yer shall 
close out open 
:erminate this 

and shall 
e Effective Date. 

warranties 

to the P 
for up 

the D 
ing permits 

by written 

oldhouse borers and wood- 
ir fails to timely deliver the WDO 

]amage, subject to the Maintenance 

by Buyer's WDO Inspection, Seller 
cost, transfers to Buyer at 

rs from receipt of Buyer's WDO 
person treatment estimated by a 

accordance with tph 11(h) up to the WDO 
the Property exceed DO Repair Limit, either 

be refunded the Deposit, releasing Buyer and 
to pay the excess; or (2) WDO repairs 

Limit, and the balance of in its "as is" 

Buyer, at Buyer's expense, may review and 
:s or unpermitted improvements to the Property 
leliver written notice to Seller of the existence of 

Io timely deliver the Permit Inspection written 

o leeded permits, then no later than 5 days 
by the applicable governmental entity, 

•. g, Seller will provide Buyer with any 
have been closed out and that Seller has 

permit cannot be performed due to delays by 
=ys to complete such final inspections,.failing which, either party 
thereby releasing Buyer and Seller from all further obligations 

any permit violation of any governmental entity exceeds 
to the other and Buyer shall be refunded the Deposit, thereby 

(1) either party agrees to pay the excess; or (2) Buyer 
permits and receives a credit from Seller at Closing in 

B= representative, or both may perform a walk-through (and 
of the Property solely to verify that Seller has made repairs required by this Contract, 

all contractual obligations. If Buyer, and/or Buyer's representative, fails to conduct 
nance Requirement will be deemed fulfilled. 

,EPAIR AND TREATMENT CONTRACTS AND WARRANTIES: All repairs and 
manner by an appropriately licensed person, in accordance with all 

=aterials items of quality, value, capacity and performance comparable to, or better than, 
;uyer's option and cost, Seller will, at Closing, assign all assignable repair, treatment and 

•.97 EVIDENCE AND EXAMINATION; SURVEY 
•.98 12. TITLE: 
.•99 (a) TITLE EVIDEN time period provided in Paragraph 8(c), the Title Commitment, with legible copies of 
300 instruments listed as exce thereto, shall be issued and delivered to Buyer. The Title Commitment shall agree to issue 
301 Buyer, upon recording of the to Buyer, an owner's policy of title insurance in the amount of the Purchase Price, insuring Buyer's 
302 marketable title to the Real Property, subject only to the following matters and those to be discharged by Seller at or before Closing: (i) 
303 comprehensive land use plans, zoning, and other land use restrictions, prohibitions and requirements imposed by governmental 
304 authority; (ii) restrictions and matters appearing on the Plat or otherwise common to the subdivision; (iii) outstanding oil, gas and 
305 mineral rights of record without right of entry; (iv) unplatted public utility easements of record (located contiguous to real property lines 
306 and not more than 10 feet in width as to the rear or front lines and 7 1/2 feet in width as to the side lines); (v) taxes for year of Closing 
307 and subsequent years; and (vi) assumed mortgages and purchase money mortgages, if any (if additional items, attach addendum); 
308 provided, that there exists at Closing no violation of the foregoing and none prevent use of the Property for RESIDENTIAL 
309 PURPOSES. If there exists at Closing any violation of the items identified in (ii) (vi) above, then the same shall be deemed a title 
310 defect. Marketable title shall be determined according to applicable Title Standards adopted by authority of The Florida Bar and in 
311 accordance with law. 
312 (b) TITLE EXAMINATION: Buyer shall have 5 days from date of receiving the Title Commitment to examine it, and if title is found 
313 defective, notify Seller in writing specifying defect(s) that render title unmarketable. Seller shall have 30 days (the "Cure Period") from 
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314 receipt of notice to take reasonable diligent efforts to remove the defects. If Seller cures the defects within the Cure Period, Seller will 
315 deliver written notice to Buyer (with proof of cure acceptable to Buyer and Buyer's attomey) and the parties will close the transaction on 
316 Closing Date. If Seller is unable to cure the defects within the Cure Period, Buyer may, within 5 days after expiration of the Cure 
317 Period, deliver written notice to Seller either: (i) extending the Cure Period for a specified period not to exceed 120 days within which 
318 Seller shall continue to use reasonable diligent effort to remove or cure the defects ("Extended Cure Period"); or (ii) electing to accept 
319 title with existing defects and close the transaction on Closing Date (or within 10 days from Buyer's receipt of Seller's notice if Closing 
320 Date has passed), or (iii) electing to terminate this Contract and receive a refund of the Deposit, thereby releasing Buyer and Seller 
321 from all further obligations under this Contract. If, after reasonable diligent effort, Seller is unable to cure the defects during the 
322 Extended Cure Period, and Buyer does not waive the defects, Buyer shall receive a refund of the Deposit, thereby releasing Buyer and 
{23 Seller from all further obligations under this Contract. If Seller is to provide the Title Commitment a it is delivered to Buyer less than 5 
324 days prior to Closing, Buyer may extend Closing so that Buyer shall have up to 5 days 
325 accordance with this Paragraph. Nothing in this Paragraph shall require Seller to expend 
326 satisfy, cure or remove any title defect caused by the existence of any open building 
327 Property. 
328 (c) SURVEY: If Buyer obtains a Survey pursuant to Paragraph 8(d) which d 
329 improvements located thereon encroach on setback lines, easements, or lands 
330 applicable governmental regulations described in Paragraphs 12(a)(ii) or (iv) 
331 together with a copy of the Survey, to Seller within 5 days from receipt of S 
332 such notice and Survey to Seller, such matters identified in the notice 
333 obligations of Paragraph 12(b) above. If Seller has delivered a prior 
334 execute an affidavit of "no change" to the Real Property since the prel 
335 are true and correct. 

:e of receipt to examine same in 
s in excess of the Permit Limit to 
unpermitted improvement to the 

:hments on the Real Property; or that 
=te any restrictions, covenants, or 

written notice of such matters, 
no later ;ing. If Buyer timely delivers 

shall constitute subject to the cure 
to Paragraph 8(d), ;hall, at Buyers request, 

such prior survey, to the =e affirmations therein 

336 STANDARDS FOR REAL 
337 13. STANDARDS: 
338 (a) INGRESS AND EGRESS: Seller warrants and represents 
339 its intended use as described in Paragraph 12(a) hereof and title to the Rei 
340 without exception for lack of legal right of access. 
341 (b) LEASES: Seller shall, during the General 
342 from each tenant specifying the nature and duration 
343 by tenant. If Seller is unable to obtain such letter frorr 
344 that time period in the form of a Seller's affidavit, and 
345 the leases differ materially from Sellers representations, 
346 terminating this Contract and receive 
347 Contract. Seller shall, at Closing, 
348 (c) TIME: Calendar days 
349 Saturday, Sunday, or a nation 
350 of the essence in this 
351 (d) FORCE MAJ 
352 other for damages so long 
353 "Force majeure" is defined as 
354 of terrorism, and other 
355 diligent effort, 
356 will be 
357 such 
358 termin. 
359 
360 (e) 
361 herein, 
362 improvemen 
363 improved or re 
364 subcontractors, s¢ 
365 subcontractors, sup 
366 for a construction lien 
•67 (f) RISK OF LOSS: 
368 and cost of restoration 

by deli, 
further obligations 

Seller shall furni., 
ancing statement, 

to the Real 
that time, 

and material 

the 
In all origi 

holiday sh to 5:0. 

or Seller sl 

=nd egress to the Real Property sufficient for 
insurable in accordance with Paragraph 12(a) 

furnish td of all written leases and estoppel letters 
;s, advanced rent and security deposits paid 

;hall be furnished by Seller to Buyer within 
1tact such information. If the terms of 

at least 5 days prior to Closing 
Iler from all further obligations under this 

Seller's obligation thereunder. 
Any time provided for herein which shall end on a 

(where the Property is located) of the next business day. Time is 

ot be requi •erform any obligation under this Contract or be liable to each 
;rformance obligation is delayed, caused or prevented by force majeure. 

unusual transportation delays, wars, insurrections, acts 
e Buyer or Seller and, which by the exercise of reasonable 

in whole c prevent or overcome. All time periods, including Closing Date, 
prevents per under this Contract; provided, however, in the event that 
under this Contract more than 14 days beyond Closing Date, either party may 

the other and the Deposit shall be refunded to Buyer, thereby releasing Buyer and 

Closing an affidavit attesting to the absence, unless otherwise provided for 
lienors known to Seller and further attesting that there have been no 

for 90 days immediately preceding date of Closing. If the Real Property has been 
shall deliver releases or waivers of construction liens executed by all general contractors, 

in addition to Seller's lien affidavit setting forth the names of all such general contractors, 
further affirming that all charges for improvements or repairs which could serve as a basis 

es have been paid or will be paid at the Closing of this Contract. 
Date, the Property is damaged by fire or other casualty ("Casualty Loss") before Closing 

the cost of pruning or removing damaged trees) does not exceed 1½% of the Purchase 
369 Price, cost of restoration shall n obligation of Seller and Closing shall proceed pursuant to the terms of this Contract. If restoration 
•70 is not completed as of Closing, a sum equal to one hundred twenty-five percent (125%) of estimated cost to complete restoration (not to 
•71 exceed 1½% of the Purchase Price), will be escrowed at Closing. Any portion of such escrowed funds in excess of the actual 
372 restoration cost incurred shall be returned to Seller. If the actual cost of restoration exceeds the escrowed amount, Seller shall pay such 
•73 actual costs (but, not in excess of 1½% of the Purchase Price). Any unused portion of the escrowed amount shall be returned to Seller. If the 
374 cost of restoration exceeds 1½% of the Purchase Pdce, Buyer shall elect to either take the Property "as is" together with the 1½%, or 
375 receive a refund of the Deposit, thereby releasing Buyer and Seller from all further obligations under this Contract. Seller's sole 
376 obligation with respect to tree damage by casualty or other natural occurrence shall be the cost of pruning or removal. 
377 (g) ESCROW CLOSING PROCEDURE: Closing may be delayed until all funds for Closing have been collected in the Closing 
378 Agent's account. If, pursuant to Paragraph 7(c), the Title Commitment does not insure adverse matters as permitted under Section 627.7841, 
379 F.S., as amended, attach the "Escrow Closing Procedures" Rider. 
380 (h) CONVEYANCE: Seller shall convey marketable title to the Real Property by statutory warranty, trustee's, personal 
381 representative's, or guardian's deed, as appropriate to the status of Seller, subject only to matters contained in Paragraph 12(a) and 
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•82 those otherwise accepted by Buyer. Personal Property shall, at the request of Buyer, be transferred by an absolute bill of sale with 
•83 warranty of title, subject only to such matters as may be otherwise provided for herein. 
•84 (i) 1031 EXCHANGE: If either Seller or Buyer wish to enter into a like-kind exchange (either simultaneous with Closing or 
•85 deferred) with respect to the Property under Section 1031 of the Internal Revenue Code ("Exchange"), the other party shall cooperate 
•86 in all reasonable respects to effectuate the Exchange, including the execution of documents; provided (i) the cooperating party shall 
•87 incur no liability or expense related to the Exchange and (ii) the Closing shall not be contingent upon, nor extended or delayed by, such 
•88 Exchange. 
•89 (j) CONTRACT NOT RECORDABLE; PERSONS BOUND; NOTICE; COPIES: Neither this Contract nor any notice of it shall be 
•90 recorded in any public records. This Contract shall be binding on, and inure to the benefit of, the parties and their heirs or successors 
•91 in interest. Whenever the context permits, singular shall include plural and one gender shall includ• all. Notice and delivery given by or 
$92 to the attorney or broker (including such broker's real estate licensee) representing any party s••e as effective as if given by or to 
$93 that party. All notices must be in writing and may be made by mail, personal delivery or el .e.....••including "pdr') media. A legible 
$94 facsimile or electronic (including "pdf") copy of this Contract and any signatures hereon..••$ considered for all purposes as an 
•95 original 
$96 (k) INTEGRATION; MODIFICATION: This Contract contains the full and com••iil••,..tanding and agreement of Buyer and 
$97 Seller with respect to the transaction contemplated by this Contract and no prior a••t•:•i••esentations shall be binding upon 
•98 Buyer or Seller unless included in this Contract. No modification to or change in {•!i•ntract'•i•• valid or binding upon Buyer or 
$99 Seller unless in wdting and executed by the parties intended to be bound by it..,...•4i•ii!¥•... ""..•i•.; 
tOO (I) WAIVER: The failure of Seller or Buyer to insist on compliance wi••ict performance ••.rovision of this Contract, or 
t01 to take advantage of any right under this Contract, shall not constitute a 

••'•such provision or 
right%•. •i•!• 

(m) TYPEWRITTEN OR HANDWRITTEN PROVISIONS: i• handwritten prows•ons, nde•iiiia•::,•.addenda shall control 
conflict with them. 

••.•..... 
•03 all printed provisions of this Contract in 

•04 DEFAULT AND DI••E•...RESOLUT!•ib:. 
•05 14. DEFAULT: @" --=•:•=•='=•i• •••ii• 
•06 (a) BUYER DEFAULT: If Buyer fails, neglects or refuses to perfor•i•,r'S•!•iSns under this Contract, including payment of 
•07 the Deposit, within the time specified, Seller may elect to recover and re•i•ffi•!•bsit, for the account of Seller, as agreed upon 
•08 liquidated damages, consideration for the execution •i Contract and in f•;ii•i••ment of any claims, whereupon Buyer and Seller 
•09 shall be relieved from all further obligations under thi•ii! Seller, at SelJ•••...t.ion, may, pursuant to Paragraph 15, proceed in 
•10 equity to enforce Seller's rights under this Contract. =e Deposit, i:•i•;i;•aid to Listing Broker upon default by Buyer, 

shall be split between Listing Broker and Cooperating •="•!?•i•!iiEisting Brokers offer of compensation bears 
•12 to the full commission Seller was obligated to pay. 
t13 (b) SELLER DEFAULT: If for any reason other Sell•!iii•e marketable after reasonable diligent 
•14 effort, Seller fails, neglects or refuse 
•15 Buyers Deposit without thereby 
•16 seek to recover such damages 
•17 This Paragraph 14 shall 
•18 15. DISPUTE 
•19 of or relating to this 
•20 (a) ENTITLEMENT 
•21 made to attempt to resolve 
•22 below. 
t23 (b) MED 
t24 pursuant to 
•25 The Ted 
•26 
•27 Paragraph 15(b), 
t28 unless the 
•29 the Florida Rules of 
t30 not be a pal Contract and 
t31 (d) Any Dispute 
•32 the appropriate •ng 
•33 re) EN 
•34 commence litigation or 
t35 (i) enforcement of the Di 
t36 arbitrate, or arbitration awa• 
t37 against conduct or threatened 
t38 to a party. 

•g or termi 
resolved 

this Contract 

Seller's 
for 
•rmance. 

of this 
ersies, 
•reach, 
•nd Seller will 

nd Seller 

Buyer may elect to receive the return of 
and, pursuant to Paragraph 15, may 

other matters in question between Buyer and Seller arising out 
or interpretation ("Dispute") will be settled as follows: 
0 days from the date conflicting demands for the Deposit are 

submit such Dispute to mediation under Paragraph 15(b) 

settle all Disputes in an amicable manner through mediation 
Court-Appointed Me iators and Chapter 44, F.S., as amended (the "Mediation Rules"). 
.ust have experience in the real estate industry. 

(BUYER) If initialed here by both Buyer and Seller, any Dispute not resolved 
by arbitration using the Real Estate Industry Arbitration Rules of the American 

to use other arbitration rules. The parties shall be allowed discovery in 
initialed above by both Buyer and Seller, this Paragraph 15(c) shall 

ion of DiSputes shall not be required. 
led pursuant to Paragraphs 15(a), (b) or (c) above, may be resolved by instituting action in 
e matter. 

PROVISIONS; INJUNCTIVE RELIEF: Buyer and Seller shall have the right to 
ls with respect to the following matters without first complying with Paragraph 15(b) above: 

provisions of this Contract including any mediation settlement agreement, agreement to 
uest for any injunctive relief including temporary restraining orders and preliminary injunctions, 
for which no adequate remedy at law may be available, or which might cause irreparable harm 

•39 This Paragraph 15 shall survive Closing or termination of this Contract. 
t40 16. ATTORNEY'S FEES; COSTS: In any mediation permitted by this Contract, the parties will equally divide any mediation fee, and 
t41 each party to a mediation will pay their own costs, expenses and fees, including attorneys' fees, incurred in conducting the mediation. 
t42 In any litigation permitted by this Contract, the prevailing party shall be entitled to recover from the non-prevailing party costs and fees, 
•43 including reasonable attorneys' fees, incurred in conducting the litigation. 
t44 This Paragraph 16 shall survive Closing or termination of this Contract. 

•45 ESCROW AGENT AND BROKER 
•46 17. ESCROW AGENT: Any Closing Agent or Escrow Agent (collectively "Agent") receiving the Deposit, other funds and other items is 
•47 authorized, and agrees by acceptance of them, to deposit them promptly, hold same in escrow within the State of Florida and, subject 
f48 to COLLECTION, disburse them in accordance with the terms and conditions of this Contract. Failure of funds to clear shall not excuse 
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149 Buyer's performance. When conflicting demands for the Deposit are received, or Agent has a good faith doubt as to entitlement to the 
150 Deposit, Agent may take such actions permitted by this Paragraph 17, as Agent deems advisable. If in doubt as to Agent's duties or 
151 liabilities under the provisions of this Contract, Agent may, at Agent's option, continue to hold the subject matter of the escrow until the 
152 parties hereto agree to its disbursement or until a final judgment of a court of competent jurisdiction shall determine the rights of the 
153 parties, or Agent may deposit same with the clerk of the circuit court having jurisdiction of the dispute. An attomey who represents a 
154 party and also acts as Agent may represent such party in such action. Upon notifying all parties concerned of such action, all liability on 
155 the part of Agent shall fully terminate, except to the extent of accounting for any items previously delivered out of escrow. If a licensed 
156 real estate broker, Agent will comply with provisions of Chapter 475, F.S., as amended. A licensed real estate broker's obligation under 
157 Chapter 475, FS and FREC rules to timely notify FREC of an escrow dispute and timely resolve the escrow dispute through mediation, 
158 arbitration, interpleader or an escrow disbursement order, if the broker so chooses, applies to li£ensed real estate brokers only and 
159 does not apply to attorneys, title companies, or other escrow companies 
160 Any proceeding between Buyer and Seller wherein Agent is made a party because .•ii•• as Agent hereunder, or in any 
161 proceeding wherein Agent interpleads the subject matter of the escrow, Agent shall re• ••:"•sonable attorney's fees and costs 
162 incurred with these amounts to be paid from and out of the escrowed funds or equivaleg•i • i•!•harged and awarded as court costs in 
163 favor of the prevailing party. The Agent shall not be liable to any party or person fo.r...,.,..•l•i !••;. of any escrowed items, unless such 
164 misdelivery is due to Agent's willful breach of the provisions of this Contract or 

Agen.••• •i•=.e....o...ce. 
165 This Paragraph 17 shall survive Closing or termination of this Contract. 
166 v•• 18. PROFESSIONAL ADVICE; BROKER LIABILITY: Broker advises BU Seller to .,.e Property condition, square 
167 i• footage, and all other facts and representations made pursuant to this Cont• to consult an ap • professional for legal tax 
168 tra• enwronmental, and other specialized advice concerning matters af • Property and the ••.•n contemplated by th•s 
169 Contract. Broker represents to Buyer that Broker does not reside in th • and that all representati0=•••[, written or otherwise) 
170 by Broker are based on Seller representations or public re Ii•BUYER AGREES TO RELY%•EELY ON SELLER, 
171 PROFESSIONAL INSPECTORS AND GOVERNMENTAL FOR VERIFI• ION OF THE P••• CONDITION, 
172 SQUARE FOOTAGE AND FACTS THAT MATERIALLY AFFECT !ERTY NOT ON THE ••ESENTATIONS 
173 (ORAL, WRITTEN OR OTHERWISE) OF BROKER. Buyer and "Indemnifying Party") each individually 
174 indemnifies, holds harmless, and releases Broker and Broker's officers, 
175 damage, including all costs and expenses, and 
176 officers, directors, agents and employees in connecti 
177 Seller based on: (i) the inaccuracy of information 
178 misstatement or failure to perform contractual 
179 beyond the scope of services regulated by Chapter 
•80 any vendor for, or on behalf of, the Indemnifying Party; (i 
181 the Indemnifying Party; and (v) urred by any 
182 and compensating their respective aying their 
183 Paragraph will not relieve Broker 
184 will be treated as a party to thi., 
185 This Paragraph 18 shall ing or term of this 

attorney's fees 
arising from cl• 

•cluding 

F.S., as 

its and employees from all liability for loss or 
suffered or incurred by Broker and Broker's 

mands or causes of action instituted by Buyer or 
public records; (ii) the Indemnifying Party's 

• Indemnifying Party's request, of any task 
referral, recommendation or retention of 

any such vendor for, or on behalf of, 
assumes full responsibility for selecting 

whether or not this transaction closes. This 
For purposes of this Paragraph, Broker 

186 
187 19. ASSIGNABILITY: ON -! may assi 
188 Contract; El may assign but is 

thereby be released from any further liability under this 
or 1-1 may not assign this Contract. 

189 
190 20. ADDENI 
191 ap 

•rms are included 
TERMS 

attached addenda and incorporated into this Contract (check if 

rq ,• ium Assn. ancel El R. Broker- Pers. Int. in Prop. 
I-I B. Assn. El El S. Rentals 
El C. ncing rq K. El T. Sale/Lease of Buyer's 
El D. •umption El L. (LBP) Property 
El E. FHA El M. In= El U. Pre-Closing Occupancy 
El F. VA Finand• El N. Hou= Persons El V. Post-Closing Occupancy 
E] G. Coastal El O. Le• ,ption El W. Rezoning 

Line E] P. Account El X Prop. Disclosure Stmt. 
El H. "As Is" Contract/Kick-out El Y. FIRPTA 

El Z. Additional Clauses 

El AA. Evidence of Title (South Fla.) 
El BB. Evidence of Title (Abstract) 
El CC. Escrow Closing Procedures 
El DD. Appraisal Contingency 
El EE. Short Sale 
I-I FF. Seller's Attomey Approval 
El GG. Buyer's Attomey Approval 
El HH. Existing Tenants 
El II. Chinese Drywall 
El Other 

192 21. ADDITIONAL TERMS: 
193 
194 
195 
196 
197 
198 
199 
•00 

i02 
•03 
•04 
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•05 
Y06 
•07 
•08 
Y09 

THIS IS INTENDED TO BE A LEGALLY BINDING CONTRACT. IF NOT FULLY UNDERSTOOD, 
PRIOR TO SIGNING. 

APPROVAL OF THIS FORM BY THE FLORIDA ASSOCIATION OF 
THIS FORM SHOULD NOT BE USED PRIOR TO 

FAR/BAR-new Rev. 0612009 © 2009 Florida Association of =d The FIe 

THE ADVICE OF AN ATTORNEY 

FLORIDA BAR IS PENDING. 

r. All rights reserved. 

SIGNATURE LINES OMITTED for purposes of this draft onl' 

Y18 BROKER: Listing and Cooperating Brokers, if any, named below 
Y19 in connection with this Contract. Instruction to CIo,, Agent: Seller an 
•20 amount of the brokerage fees as specified in se agreements 
•21 Brokers, except to the extent Broker has retained sui the escrowed 
•22 offer of compensation made by Seller or Listing Brokers. 

•23 SIGNATURE LINES OMITTED for purposes of th 

the only Brokers entitled to compensation 
Closing Agent to disburse at Closing the full 

parties and cooperative agreements between the 
is Contract shall not modify any MLS or other 

•24 
•25 [] Seller counters Buyer's 
•26 copy of the acceptance to 
•27 [] Seller rejects Buyer's 

•28 SIGNATURE LINES OMITTE 

the offer, Buy st sign or initial, and date the counter offered terms and deliver a 

•29 0099(• 102829927.1 
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Section 1. Subsection (13) of section 718.110, Florida Statutes, is amended to 1

read:2

718.110 Amendment of declaration; correction of error or omission in 3

declaration by circuit court. -4

(13) Any amendment prohibiting restricting unit owners from renting their units 5

or altering the number of times unit owners are entitled to rent their units during a 6

specified period owners' rights relating to the rental of units applies only to unit owners 7

who consent to the amendment and unit owners who acquire title to purchase their units 8

after the effective date of that amendment.9

Section 2. Subsections (12) and (13) of section 718.111, Florida Statutes, are 10

amended to read:11

718.111 The association. -12

(12) OFFICIAL RECORDS. -13

(a) From the inception of the association, the association shall maintain each 14

of the following items, when applicable, which shall constitute the official records of the 15

association:16

1. A copy of the plans, permits, warranties, and other items provided by the 17

developer pursuant to s. 718.301(4).18

2. A photocopy of the recorded declaration of condominium of each 19

condominium operated by the association and of each amendment to each declaration.20

3. A photocopy of the recorded bylaws of the association and of each 21

amendment to the bylaws.22
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4. A certified copy of the articles of incorporation of the association, or other 23

documents creating the association, and of each amendment thereto.24

5. A copy of the current rules of the association.25

6. A book or books which contain the minutes of all meetings of the 26

association, of the board of administration, and of unit owners, which minutes shall be 27

retained for a period of not less than 7 years.28

7. A current roster of all unit owners and their mailing addresses, unit29

identifications, voting certifications, and, if known, telephone numbers. The association 30

shall also maintain the electronic mailing addresses and the numbers designated by unit 31

owners for receiving notice sent by electronic transmission of those unit owners 32

consenting to receive notice by electronic transmission. The electronic mailing 33

addresses and numbers provided by unit owners to receive notice by electronic 34

transmission shall be removed from association records when consent to receive notice 35

by electronic transmission is revoked. However, the association is not liable for an 36

erroneous disclosure of the electronic mail address or the number for receiving 37

electronic transmission of notices.  Notwithstanding any provision in this section to the 38

contrary, the association shall not disclose or release any contact information requested 39

in writing by a unit owner to remain private and confidential.40

8. All current insurance policies of the association and condominiums 41

operated by the association.42
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9. A current copy of any management agreement, lease, or other contract to 43

which the association is a party or under which the association or the unit owners have 44

an obligation or responsibility.45

10. Bills of sale or transfer for all property owned by the association.46

11. Accounting records for the association and separate accounting records 47

for each condominium which the association operates. All accounting records shall be 48

maintained for a period of not less than 7 years. Any person who knowingly or 49

intentionally defaces or destroys accounting records required to be created and50

maintained by this chapter during the period for which such records are required to be 51

maintained pursuant to this chapter, or who knowingly or intentionally fails to create or 52

maintain accounting records required to be maintained by this chapter, is personally 53

subject to a civil penalty pursuant to s. 718.501(1)(d). The accounting records shall 54

include, but are not limited to:55

a. Accurate, itemized, and detailed records of all receipts and expenditures.56

b. A current account and a monthly, bimonthly, or quarterly statement of the 57

account for each unit designating the name of the unit owner, the due date and amount 58

of each assessment, the amount paid upon the account, and the balance due.59

c. All audits, reviews, accounting statements, and financial reports of the 60

association or condominium.61

d. All contracts for work to be performed. Bids for work to be performed shall 62

also be considered official records and shall be maintained by the association.63
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12. Ballots, sign-in sheets, voting proxies, and all other papers relating to 64

voting by unit owners, which shall be maintained for a period of 1 year from the date of 65

the election, vote, or meeting to which the document relates, notwithstanding paragraph 66

(b).67

13. All rental records, when the association is acting as agent for the rental of 68

condominium units.69

14. A copy of the current question and answer sheet as described by s. 70

718.504.71

15. All other records of the association not specifically included in the 72

foregoing which are related to the operation of the association.73

16. A copy of the inspection report as provided for in s. 718.301(4)(p).74

(b) The official records of the association shall be maintained within the state 75

for at least 7 years. The records of the association shall be made available to a unit 76

owner within 45 miles of the condominium property or within the county in which the 77

condominium property is located within 5 working days after receipt of written request 78

by the board or its designee. However, such distance requirement does not apply to an 79

association governing a timeshare condominium. This paragraph may be complied with 80

by having a copy of the official records of the association available for inspection or 81

copying on the condominium property or association property, or the association may 82

offer the option of making the records of the association available to a unit owner either 83

electronically via the Internet or by allowing the records to be viewed in electronic format 84

on a computer screen and printed upon request. The association is not responsible for 85
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the use or misuse of the information provided pursuant to the compliance requirements 86

of this chapter unless the association has an affirmative duty not to disclose such 87

information pursuant to this chapter. 88

(c) The official records of the association are open to inspection by any 89

association member or the authorized representative of such member at all reasonable 90

times. The right to inspect the records includes the right to make or obtain copies, at the 91

reasonable expense, if any, of the association member. The association may adopt92

reasonable rules regarding the frequency, time, location, notice, and manner of record 93

inspections and copying. The failure of an association to provide the records within 10 94

working days after receipt of a written request shall create a rebuttable presumption that 95

the association willfully failed to comply with this paragraph. A unit owner who is denied 96

access to official records is entitled to the actual damages or minimum damages for the 97

association's willful failure to comply with this paragraph. The minimum damages shall 98

be $50 per calendar day up to 10 days, the calculation to begin on the 11th working day 99

after receipt of the written request. The failure to permit inspection of the association 100

records as provided herein entitles any person prevailing in an enforcement action to 101

recover reasonable attorney's fees from the person in control of the records who, 102

directly or indirectly, knowingly denied access to the records for inspection. Any person 103

who knowingly or intentionally defaces or destroys accounting records that are required 104

by this chapter to be created and maintained during the period for which such records 105

are required to be maintained pursuant to this chapter, or who knowingly or intentionally 106

fails to create or maintain accounting records that are required to be maintained  by this 107
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chapter, with the intent of causing harm to the association or one or more of its 108

members, is personally subject to a civil penalty pursuant to s. 718.501(1)(d). The 109

association shall maintain an adequate number of copies of the declaration, articles of 110

incorporation, bylaws, and rules, and all amendments to each of the foregoing, as well 111

as the question and answer sheet provided for in s. 718.504 and year-end financial 112

information required in this section, on the condominium property to ensure their 113

availability to unit owners and prospective purchasers, and may charge its actual costs 114

for preparing and furnishing these documents to those requesting the documents same. 115

Notwithstanding the provisions of this paragraph, the following records shall not be 116

accessible to unit owners:117

1. Any record protected by the lawyer-client privilege as described in s. 118

90.502; and any record protected by the work-product privilege, including any record 119

prepared by an association attorney or prepared at the attorney's express direction; 120

which reflects a mental impression, conclusion, litigation strategy, or legal theory of the 121

attorney or the association, and which was prepared exclusively for civil or criminal 122

litigation or for adversarial administrative proceedings, or which was prepared in 123

anticipation of imminent civil or criminal litigation or imminent adversarial administrative 124

proceedings until the conclusion of the litigation or adversarial administrative 125

proceedings.126

2. Information obtained by an association in connection with the approval of 127

the lease, sale, or other transfer of a unit.128
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3. Personnel records of the association's employees, including, but not 129

limited to, disciplinary, payroll, health and insurance records. 130

4.3. Medical records of unit owners.131

5.4. Social security numbers, driver's license numbers, credit card numbers, e-132

mail addresses, and other personal identifying information of any person, excluding the 133

person's  name, unit designation, mailing address, property address, and  other contact 134

information.135

6. Any electronic security measure that is used by the association to 136

safeguard data, including passwords. 137

7. The data generated by software used by the association which allows 138

manipulation of data. Such data is part of the official records of the association, even if 139

the owner owns a  copy of the same software used by the association, but the  140

underlying software and operating system are not part of the  official records of the 141

association. 142

(13) FINANCIAL REPORTING.–Within 90 days after the end of the fiscal year, 143

or annually on a date provided in the bylaws, the association shall prepare and 144

complete, or contract for the preparation and completion of, a financial report for the 145

preceding fiscal year. Within 21 days after the final financial report is completed by the 146

association or received from the third party, but not later than 120 days after the end of 147

the fiscal year or other date as provided in the bylaws, the association shall mail to each 148

unit owner at the address last furnished to the association by the unit owner, or hand 149

deliver to each unit owner, a copy of the financial report or a notice that a copy of the 150
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financial report will be mailed or hand delivered to the unit owner, without charge, upon 151

receipt of a written request from the unit owner. The division shall adopt rules setting 152

forth uniform accounting principles and standards to be used by all associations and 153

shall adopt rules addressing financial reporting requirements for multicondominium 154

associations. The rules shall include, but not be limited to, standards for presenting a 155

summary of association reserves,  including, but not limited to, a good faith estimate 156

disclosing  the annual amount of reserve funds that would be necessary for the 157

association to fully fund reserves for each reserve item  based on the straight-line 158

accounting method. This disclosure is not applicable to reserves funded via the pooling 159

method uniform accounting principles and standards for stating the disclosure of at least 160

a summary of the reserves, including information as to whether such reserves are being 161

funded at a level sufficient to prevent the need for a special assessment and, if not, the162

amount of assessments necessary to bring the reserves up to the level necessary to 163

avoid a special assessment. The person preparing the financial reports shall be entitled 164

to rely on an inspection report prepared for or provided to the association to meet the 165

fiscal and fiduciary standards of this chapter.  In adopting such rules, the division shall 166

consider the number of members and annual revenues of an association. Financial 167

reports shall be prepared as follows:168

(a) An association that meets the criteria of this paragraph shall prepare or 169

cause to be prepared a complete set of financial statements in accordance with 170

generally accepted accounting principles. The financial statements shall be based upon 171

the association's total annual revenues, as follows:172
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1. An association with total annual revenues of $100,000 or more, but less 173

than $200,000, shall prepare compiled financial statements.174

2. An association with total annual revenues of at least $200,000, but less 175

than $400,000, shall prepare reviewed financial statements.176

3. An association with total annual revenues of $400,000 or more shall 177

prepare audited financial statements.178

(b) 1. An association with total annual revenues of less than $100,000 shall 179

prepare a report of cash receipts and expenditures.180

2. An association that which operates fewer less than 50 units, regardless of 181

the association's annual revenues, shall prepare a report of cash receipts and 182

expenditures in lieu of financial statements required by paragraph (a).183

3. A report of cash receipts and disbursements must disclose the amount of 184

receipts by accounts and receipt classifications and the amount of expenses by 185

accounts and expense classifications, including, but not limited to, the following, as 186

applicable: costs for security, professional and management fees and expenses, taxes, 187

costs for recreation facilities, expenses for refuse collection and utility services, 188

expenses for lawn care, costs for building maintenance and repair, insurance costs, 189

administration and salary expenses, and reserves accumulated and expended for 190

capital expenditures, deferred maintenance, and any other category for which the 191

association maintains reserves.192

(c) An association may prepare or cause to be prepared, without a meeting of 193

or approval by the unit owners:194
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1. Compiled, reviewed, or audited financial statements, if the association is 195

required to prepare a report of cash receipts and expenditures;196

2. Reviewed or audited financial statements, if the association is required to 197

prepare compiled financial statements; or198

3. Audited financial statements if the association is required to prepare 199

reviewed financial statements.200

(d) If approved by a majority of the voting interests present at a properly 201

called meeting of the association, an association may prepare or cause to be prepared:202

1. A report of cash receipts and expenditures in lieu of a compiled, reviewed, 203

or audited financial statement;204

2. A report of cash receipts and expenditures or a compiled financial 205

statement in lieu of a reviewed or audited financial statement; or206

3. A report of cash receipts and expenditures, a compiled financial 207

statement, or a reviewed financial statement in lieu of an audited financial statement.208

Such meeting and approval must occur before prior to the end of the fiscal year and is 209

effective only for the fiscal year in which the vote is taken, except that the approval also 210

may be effective for the following fiscal year. With respect to an association to which the 211

developer has not turned over control of the association, all unit owners, including the 212

developer, may vote on issues related to the preparation of financial reports for the first 213

2 fiscal years of the association's operation, beginning with the fiscal year in which the 214

declaration is recorded. Thereafter, all unit owners except the developer may vote on 215

such issues until control is turned over to the association by the developer. Any audit or 216
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review prepared under this section shall be paid for by the developer if done prior to 217

turnover of control of the association. An association may not waive the financial 218

reporting requirements of this section for more than 3 consecutive years.219

Section 3. Paragraphs (d), (n), and (o) of subsection (2) of subsection of 220

section 718.112, Florida Statutes, are amended to read: 221

718.112 Bylaws.-222

(2) REQUIRED PROVISIONS.-The bylaws shall provide for the following and, 223

if they do not do so, shall be deemed to include the following:224

(d) Unit owner meetings. 225

1. There shall be an annual meeting of the unit owners held at the location 226

provided in the association bylaws and, if the bylaws are silent as to the location, the 227

meeting shall be held within 45 miles of the condominium property. However, such 228

distance requirement does not apply to an association governing a timeshare 229

condominium. Unless the bylaws provide otherwise, a vacancy on the board caused by 230

the expiration of a director's term shall be filled by electing a new board member, and 231

the election shall be by secret ballot; however, if the number of vacancies equals or 232

exceeds the number of candidates, no election is required. The terms of all members of 233

the board shall expire at the annual meeting and such board members may stand for 234

reelection unless otherwise permitted by the bylaws. In the event that the bylaws permit 235

staggered terms of no more than 2 years and upon approval of a majority of the total 236

voting interests, the association board members may serve 2-year staggered terms. If 237

the number no person is interested in or demonstrates an intention to run for the 238
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position of a board members member whose terms have term has expired according to239

the provisions of this subparagraph exceeds the number of eligible candidates showing 240

interest in or demonstrating an intention to run for the vacant positions, each such board 241

member whose term has expired shall may be reappointed to the board of 242

administration and need not stand for reelection. In a condominium association of more 243

than 10 units, coowners of a unit may not serve as members of the board of directors at 244

the same time unless they own more than one unit and are not co-occupants of a unit or 245

unless there are not enough owners to fill the vacancies on the board. Any unit owner 246

desiring to be a candidate for board membership shall comply with sub-subparagraph247

subparagraph 3.a. A person who has been suspended or removed by the division under 248

this chapter, or who is delinquent in the payment of any fee, fine, or special or regular249

assessment as provided in paragraph (n), is not eligible for board membership. A 250

person who has been convicted of any felony in this state or in a United States District 251

or Territorial Court, or who has been convicted of any offense in another jurisdiction that 252

would be considered a felony if committed in this state, is not eligible for board 253

membership unless such felon's civil rights have been restored for a period of no less 254

than 5 years as of the date on which such person seeks election to the board. The 255

validity of an action by the board is not affected if it is later determined that a member of 256

the board is ineligible for board membership due to having been convicted of a felony.257

2. The bylaws shall provide the method of calling meetings of unit owners, 258

including annual meetings. Written notice, which notice must include an agenda, shall 259

be mailed, hand delivered, or electronically transmitted to each unit owner at least 14 260
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days prior to the annual meeting and shall be posted in a conspicuous place on the 261

condominium property at least 14 continuous days preceding the annual meeting. Upon 262

notice to the unit owners, the board shall by duly adopted rule designate a specific 263

location on the condominium property or association property upon which all notices of 264

unit owner meetings shall be posted; however, if there is no condominium property or 265

association property upon which notices can be posted, this requirement does not 266

apply. In lieu of or in addition to the physical posting of notice of any meeting of the unit 267

owners on the condominium property, the association may, by reasonable rule, adopt a 268

procedure for conspicuously posting and repeatedly broadcasting the notice and the 269

agenda on a closed-circuit cable television system serving the condominium 270

association. However, if broadcast notice is used in lieu of a notice posted physically on 271

the condominium property, the notice and agenda must be broadcast at least four times 272

every broadcast hour of each day that a posted notice is otherwise required under this 273

section. When broadcast notice is provided, the notice and agenda must be broadcast 274

in a manner and for a sufficient continuous length of time so as to allow an average 275

reader to observe the notice and read and comprehend the entire content of the notice 276

and the agenda. Unless a unit owner waives in writing the right to receive notice of the 277

annual meeting, such notice shall be hand delivered, mailed, or electronically 278

transmitted to each unit owner. Notice for meetings and notice for all other purposes 279

shall be mailed to each unit owner at the address last furnished to the association by 280

the unit owner, or hand delivered to each unit owner. However, if a unit is owned by 281

more than one person, the association shall provide notice, for meetings and all other 282
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purposes, to that one address which the developer initially identifies for that purpose 283

and thereafter as one or more of the owners of the unit shall so advise the association 284

in writing, or if no address is given or the owners of the unit do not agree, to the address 285

provided on the deed of record. An officer of the association, or the manager or other 286

person providing notice of the association meeting, shall provide an affidavit or United 287

States Postal Service certificate of mailing, to be included in the official records of the 288

association affirming that the notice was mailed or hand delivered, in accordance with 289

this provision.290

3.a. The members of the board shall be elected by written ballot or voting 291

machine. Proxies shall in no event be used in electing the board, either in general 292

elections or elections to fill vacancies caused by recall, resignation, or otherwise, unless 293

otherwise provided in this chapter. Not less than 60 days before a scheduled election, 294

the association shall mail, deliver, or electronically transmit, whether by separate 295

association mailing or included in another association mailing, delivery, or transmission, 296

including regularly published newsletters, to each unit owner entitled to a vote, a first297

notice of the date of the election along with a certification form provided by the division 298

attesting that he or she has read and understands, to the best of his or her ability, the 299

governing documents of the association and the provisions of this chapter and any 300

applicable rules. Any unit owner or other eligible person desiring to be a candidate for 301

the board must give written notice of his or her intent to be a candidate to the 302

association not less than 40 days before a scheduled election, and prior to such date 303

such person shall be required to have satisfied all eligibility requirements contained in 304
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the bylaws and have paid all outstanding monetary obligations due to the association.305

Any person not meeting the requirements of the previous sentence shall not be included 306

on the ballot as a candidate for election. Together with the written notice and agenda as 307

set forth in subparagraph 2., the The association shall mail, deliver, or electronically 308

transmit a second notice of the election to all unit owners entitled to vote therein, 309

together with a ballot which shall list all candidates and the written notice and agenda as 310

set forth in subparagraph 2. Upon request of a candidate, the association shall include311

an information sheet, no larger than 8 1/2 inches by 11 inches, which must be furnished 312

by the candidate not less than 35 days before the election, shall along with the signed 313

certification form provided for in this subparagraph, to be included with the mailing, 314

delivery, or transmission of the ballot, with the costs of mailing, delivery, or electronic 315

transmission and copying to be borne by the association. The association is not liable 316

for the contents of the information sheets prepared by the candidates. In order to reduce 317

costs, the association may print or duplicate the information sheets on both sides of the 318

paper. The division shall by rule establish voting procedures consistent with the 319

provisions contained herein, including rules establishing procedures for giving notice by 320

electronic transmission and rules providing for the secrecy of ballots. Elections shall be 321

decided by a plurality of those ballots cast. There shall be no quorum requirement; 322

however, at least 20 percent of the eligible voters must cast a ballot in order to have a 323

valid election of members of the board. No unit owner shall permit any other person to 324

vote his or her ballot, and any such ballots improperly cast shall be deemed invalid, 325

provided any unit owner who violates this provision may be fined by the association in 326
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accordance with s. 718.303. A unit owner who needs assistance in casting the ballot for 327

the reasons stated in s. 101.051 may obtain assistance in casting the ballot. The regular 328

election shall occur on the date of the annual meeting. The provisions of this sub-329

subparagraph subparagraph shall not apply to timeshare condominium associations. 330

Notwithstanding the provisions of this sub-subparagraph, an election is not required 331

unless more candidates file notices of intent to run or are nominated than board 332

vacancies exist.333

b. Within 90 days after being elected to the board, each newly elected 334

director shall certify in writing to the secretary of the association that he or she has read 335

the declaration of condominium, articles of  incorporation, bylaws, and current written 336

policies; that he or  she will work to uphold such documents and policies to the best  of 337

his or her ability; and that he or she will faithfully  discharge his or her fiduciary 338

responsibility to the association's members. In lieu of this written certification, the newly 339

elected director may submit a certificate of satisfactory completion of the educational 340

curriculum administered by a division-approved condominium education provider. 341

Failure to timely file the written certification or educational certificate automatically 342

disqualifies the director from service on the board for the term for which he or she was 343

elected. The secretary shall cause the association to retain a director's written 344

certification or educational certificate for inspection by the members for 5 years after a 345

director's election. Failure to have such written certification or educational certificate on 346

file does not affect the validity of any appropriate action. 347
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4. Any approval by unit owners called for by this chapter or the applicable 348

declaration or bylaws, including, but not limited to, the approval requirement in s. 349

718.111(8), shall be made at a duly noticed meeting of unit owners and shall be subject 350

to all requirements of this chapter or the applicable condominium documents relating to 351

unit owner decisionmaking, except that unit owners may take action by written 352

agreement, without meetings, on matters for which action by written agreement without 353

meetings is expressly allowed by the applicable bylaws or declaration or any statute that 354

provides for such action.355

5. Unit owners may waive notice of specific meetings if allowed by the 356

applicable bylaws or declaration or any statute. If authorized by the bylaws, notice of 357

meetings of the board of administration, unit owner meetings, except unit owner 358

meetings called to recall board members under paragraph (j), and committee meetings 359

may be given by electronic transmission to unit owners who consent to receive notice 360

by electronic transmission.361

6. Unit owners shall have the right to participate in meetings of unit owners 362

with reference to all designated agenda items. However, the association may adopt 363

reasonable rules governing the frequency, duration, and manner of unit owner364

participation.365

7. Any unit owner may tape record or videotape a meeting of the unit owners 366

subject to reasonable rules adopted by the division.367

8. Unless otherwise provided in the bylaws, any vacancy occurring on the 368

board before the expiration of a term may be filled by the affirmative vote of the majority 369
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of the remaining directors, even if the remaining directors constitute less than a quorum, 370

or by the sole remaining director. In the alternative, a board may hold an election to fill 371

the vacancy, in which case the election procedures must conform to the requirements of 372

sub-subparagraph subparagraph 3.a. unless the association governs 10 units or fewer373

less and has opted out of the statutory election process, in which case the bylaws of the 374

association control. Unless otherwise provided in the bylaws, a board member 375

appointed or elected under this section shall fill the vacancy for the unexpired term of 376

the seat being filled. Filling vacancies created by recall is governed by paragraph (j) and 377

rules adopted by the division.378

379

Notwithstanding subparagraph subparagraphs (b)2. and sub-subparagraph (d)3.a., an 380

association of 10 or fewer units may, by the affirmative vote of a majority of the total 381

voting interests, provide for different voting and election procedures in its bylaws, which 382

vote may be by a proxy specifically delineating the different voting and election 383

procedures. The different voting and election procedures may provide for elections to be 384

conducted by limited or general proxy.385

(n) Director or officer delinquencies.–A director or officer more than 90 days 386

delinquent in the payment of any fee, fine, regular assessment, or special assessment387

assessments shall be deemed to have abandoned the office, creating a vacancy in the 388

office to be filled according to law.389

(o) Director or officer offenses.–A director or officer charged by information or 390

indictment with a felony theft or embezzlement offense involving the association's funds 391
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or property shall be suspended from office, creating a vacancy in the office to be filled 392

according to law. While such director or officer has such criminal charge pending, he or 393

she may not be appointed or elected to a position as a director or officer. However, 394

should the charges be resolved without a finding of guilt, the director or officer shall be 395

reinstated for the remainder of his or her term of office, if any.396

Section 4. Paragraph (d) of subsection (1) of section 718.115, Florida 397

Statutes, is amended to read:398

718.115 Common expenses and common surplus.399

(1)400

(d) If so provided in the declaration, the cost of communications services as 401

defined in chapter 202, information services, or Internet services a master antenna 402

television system or duly franchised cable television service obtained pursuant to a bulk 403

contract shall be deemed a common expense. If the declaration does not provide for the 404

cost of communications services as defined in chapter 202, information services, or  405

Internet services a master antenna television system or duly  franchised cable television406

service obtained under a bulk contract as a common expense, the board may enter into 407

such a contract, and the cost of the service will be a common expense but allocated on 408

a per-unit basis rather than a percentage basis if the declaration provides for other than 409

an equal sharing of common expenses, and any contract entered into before July 1, 410

1998, in which the cost of the service is not equally divided among all unit owners, may 411

be changed by vote of a majority of the voting interests present at a regular or special 412
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meeting of the association, to allocate the cost equally among all units. The contract 413

shall be for a term of not less than 2 years.414

1. Any contract made by the board after the effective date hereof for 415

communications services as defined in chapter 202, information services, or Internet 416

services a community antenna system or duly franchised cable television service may 417

be canceled by a majority of the voting interests present at the next regular or special 418

meeting of the association. Any member may make a motion to cancel the said419

contract, but if no motion is made or if such motion fails to obtain the required majority 420

at the next regular or special meeting, whichever occurs is sooner, following the making 421

of the contract, then such contract shall be deemed ratified for the term therein 422

expressed.423

2. Any such contract shall provide, and shall be deemed to provide if not 424

expressly set forth, that any hearing-impaired or legally blind unit owner who does not 425

occupy the unit with a non-hearing-impaired or sighted person, or any unit owner 426

receiving supplemental security income under Title XVI of the Social Security Act or 427

food stamps as administered by the Department of Children and Family Services 428

pursuant to s. 414.31, may discontinue the internet, cable or video service without 429

incurring disconnect fees, penalties, or subsequent service charges, and, as to such 430

units, the owners shall not be required to pay any common expenses charge related to 431

such service. If fewer less than all members of an association share the expenses of 432

internet, cable or video service television, the expense shall be shared equally by all 433

participating unit owners. The association may use the provisions of s. 718.116 to 434
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enforce payment of the shares of such costs by the unit owners receiving internet, cable 435

or video service television.436

Section 5. Paragraph (b) of subsection (5) of section 718.116, Florida 437

Statutes, is amended, and subsection (11) is added to that section, to read:438

718.116 Assessments; liability; lien and priority; interest; collection.439

(5)440

(b) To be valid, a claim of lien must state the description of the condominium 441

parcel, the name of the record owner, the name and address of the association, the 442

amount due, and the due dates. It must be executed and acknowledged by an officer or 443

authorized agent of the association. No such lien shall be effective longer than 1 year 444

after the claim of lien was recorded unless, within that time, an action to enforce the lien 445

is commenced. The 1-year period shall automatically be extended for any length of time 446

during which the association is prevented from filing a foreclosure action by an 447

automatic stay resulting from a bankruptcy petition filed by the parcel owner or any 448

other person claiming an interest in the parcel. The claim of lien shall secure all unpaid 449

assessments which are due and which may accrue subsequent to the recording of the 450

claim of lien and before prior to the entry of a certificate of title, as well as interest and 451

all reasonable costs and attorney's fees incurred by the association incident to the 452

collection process. Costs to the unit owner secured by the association's claim of lien 453

with regard to collection letters or any other collection efforts by management 454

companies or licensed managers as to any delinquent  installment of an assessment 455

may not exceed $75 unless the management company or licensed property manager 456
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prepares any letter or estoppel certificate required by this chapter and charges a 457

reasonable fee related to the preparation of such letter or estoppel certificate.  Upon458

payment in full, the person making the payment is entitled to a satisfaction of the lien.459

After notice of contest of lien has been recorded, the clerk of the circuit court shall mail 460

a copy of the recorded notice to the association by certified mail, return receipt 461

requested, at the address shown in the claim of lien or most recent amendment to it and 462

shall certify to the service on the face of the notice. Service is complete upon mailing. 463

After service, the association has 90 days in which to file an action to enforce the lien; 464

and, if the action is not filed within the 90-day period, the lien is void. However, the 90-465

day period shall be extended for any length of time that the association is prevented 466

from filing its action because of an automatic stay resulting from the filing of a 467

bankruptcy petition by the unit owner or by any other person claiming an interest in the 468

parcel.469

(11) If the unit is occupied by a tenant and the unit owner is delinquent in the 470

payment of regular assessments, the association may demand that the tenant pay to 471

the association the future regular assessments related to the condominium unit.  The 472

demand is continuing in nature, and upon demand, the tenant shall continue to pay the 473

regular assessments to the association until the association releases the tenant or the 474

tenant discontinues tenancy in the unit. The association shall mail written notice to the 475

unit owner of the association's demand that the tenant pay regular assessments to the 476

association. The tenant is not liable for increases in the amount of the regular 477

assessment due unless the tenant was reasonably notified of the increase before the 478
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day on which the rent is due. The liability of the tenant may not exceed the amount due 479

from the tenant to the tenant's landlord. The tenant's landlord shall provide the tenant a 480

credit against rents due to the unit owner in the amount of assessments paid to the 481

association under this section. The association shall, upon request, provide the tenant 482

with written receipts for payments made. The association may issue notices under s. 483

83.56 and may sue for eviction under ss. 83.59-83.625 as if the association were a 484

landlord under part II of chapter 83 if the tenant fails to pay an assessment.  However, 485

the association is not otherwise considered a landlord under chapter 83 and specifically 486

has no duties under s. 83.51. The tenant does not, by virtue of payment of 487

assessments, have any of the rights of a unit owner to vote in any election or to 488

examine the books and records of the association. A court may supersede the effect of 489

this subsection by appointing a receiver.  490

Section 6. Subsection (1) of section 718.301, Florida Statutes, is amended to 491

read:492

718.301 Transfer of association control; claims of defect by association.493

(1) When unit owners other than the developer own 15 percent or more of the 494

units in a condominium that will be operated ultimately by an association, the unit 495

owners other than the developer shall be entitled to elect no less than one-third of the 496

members of the board of administration of the association. Unit owners other than the 497

developer are entitled to elect not less than a majority of the members of the board of 498

administration of an association:499
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(a) Three years after 50 percent of the units that will be operated ultimately by 500

the association have been conveyed to purchasers;501

(b) Three months after 90 percent of the units that will be operated ultimately 502

by the association have been conveyed to purchasers;503

(c) When all the units that will be operated ultimately by the association have 504

been completed, some of them have been conveyed to purchasers, and none of the 505

others are being offered for sale by the developer in the ordinary course of business;506

(d) When some of the units have been conveyed to purchasers and none of 507

the others are being constructed or offered for sale by the developer in the ordinary 508

course of business;509

(e) When the developer files a petition seeking protection in bankruptcy;510

(f) When a receiver for the developer is appointed by a circuit court and is not 511

discharged within 30 days after such appointment, unless the court determines within 512

30 days after  appointment of the receiver that transfer of control would be detrimental 513

to the association or its members; or514

(g) Seven years after recordation of the declaration of condominium; or, in the 515

case of an association which may ultimately operate more than one condominium, 7 516

years after recordation of the declaration for the first condominium it operates; or, in the 517

case of an association operating a phase condominium created pursuant to s. 718.403, 518

7 years after recordation of the declaration creating the initial phase, whichever occurs 519

first. The developer is entitled to elect at least one member of the board of 520

administration of an association as long as the developer holds for sale in the ordinary 521
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course of business at least 5 percent, in condominiums with fewer than 500 units, and 2 522

percent, in condominiums with more than 500 units, of the units in a condominium 523

operated by the association. Following the time the developer relinquishes control of the 524

association, the developer may exercise the right to vote any developer-owned units in 525

the same manner as any other unit owner except for purposes of reacquiring control of 526

the association or selecting the majority members of the board of administration.527

Section 7. Section 718.303, Florida Statutes, is amended to read:528

718.303 Obligations of owners and occupants; waiver; levy of fines, 529

suspension of use or voting rights, and other  nonexclusive remedies in law or equity530

fine against unit by an association.-531

(1) Each unit owner, each tenant and other invitee, and each association shall 532

be governed by, and shall comply with the provisions of, this chapter, the declaration, 533

the documents creating the association, and the association bylaws and the provisions 534

thereof shall be deemed expressly incorporated into any lease of a unit. Actions for 535

damages or for injunctive relief, or both, for failure to comply with these provisions may 536

be brought by the association or by a unit owner against:537

(a) The association.538

(b) A unit owner.539

(c) Directors designated by the developer, for actions taken by them prior to 540

the time control of the association is assumed by unit owners other than the developer.541

(d) Any director who willfully and knowingly fails to comply with these 542

provisions.543
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(e) Any tenant leasing a unit, and any other invitee occupying a unit.544

545

The prevailing party in any such action or in any action in which the purchaser claims a 546

right of voidability based upon contractual provisions as required in s. 718.503(1)(a) is547

entitled to recover reasonable attorney's fees. A unit owner prevailing in an action 548

between the association and the unit owner under this section, in addition to recovering 549

his or her reasonable attorney's fees, may recover additional amounts as determined by 550

the court to be necessary to reimburse the unit owner for his or her share of 551

assessments levied by the association to fund its expenses of the litigation. This relief552

does not exclude other remedies provided by law. Actions arising under this subsection 553

shall not be deemed to be actions for specific performance.554

(2) A provision of this chapter may not be waived if the waiver would 555

adversely affect the rights of a unit owner or the purpose of the provision, except that 556

unit owners or members of a board of administration may waive notice of specific 557

meetings in writing if provided by the bylaws. Any instruction given in writing by a unit 558

owner or purchaser to an escrow agent may be relied upon by an escrow agent, 559

whether or not such instruction and the payment of funds thereunder might constitute a 560

waiver of any provision of this chapter.561

(3) If a unit owner is delinquent for more than 90 days in  the payment of a 562

regular or special assessment or if the declaration or bylaws so provide, the association563

may suspend,  for a reasonable time, the right of a unit owner or a unit's  occupant, 564

licensee, or invitee to use common elements, common facilities, or any other 565
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association property. This subsection does not apply to limited common elements 566

intended to be used  only by that unit, common elements that must be used to access  567

the unit, utility services provided to the unit, parking spaces, or elevators. The 568

association may also levy reasonable fines against a unit for the failure of the owner of 569

the unit, or its occupant, licensee, or invitee, to comply with any provision of the 570

declaration, the association bylaws, or reasonable rules of the association. No fine will 571

become a lien against a unit. A No fine may not exceed $100 per violation.  However, a 572

fine may be levied on the basis of each day of a continuing violation, with a single notice 573

and opportunity for hearing, provided that no such fine shall in the aggregate exceed 574

$1,000. A No fine may not be levied and a suspension may not be imposed unless the575

association first gives except after giving reasonable notice and opportunity for a 576

hearing to the unit owner and, if applicable, its occupant, licensee, or invitee. The 577

hearing must be held before a committee of other unit owners who are neither board 578

members nor persons residing in a board member's household. If the committee does 579

not agree with the fine or suspension, the fine or suspension may not be levied or 580

imposed. The provisions of this subsection do not apply to unoccupied units.581

(4) The notice and hearing requirements of subsection (3) do not apply to the 582

imposition of suspensions or fines against a  unit owner or a unit's occupant, licensee, 583

or invitee because of  the failure to pay any amounts due the association. If such a  fine 584

or suspension is imposed, the association must levy the  fine or impose a reasonable 585

suspension at a properly noticed  board meeting, and after the imposition of such fine or  586
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suspension, the association must notify the unit owner and, if  applicable, the unit's 587

occupant, licensee, or invitee by mail or  hand delivery. 588

(5) If the declaration or bylaws so provide, an association  may also suspend 589

the voting rights of a member due to nonpayment of assessments, fines, or other 590

charges payable to the association which are delinquent in excess of 90 days. 591

Section 8. Subsections (3) and (4) of section 719.108, Florida Statutes, are 592

amended, and subsection (10) is added to that section, to read:593

719.108 Rents and assessments; liability; lien and priority; interest; 594

collection; cooperative ownership.595

(3) Rents and assessments, and installments on them, not paid when due 596

bear interest at the rate provided in the cooperative documents from the date due until 597

paid. This rate may not exceed the rate allowed by law, and, if no rate is provided in the 598

cooperative documents, then interest shall accrue at 18 percent per annum. Also, if the 599

cooperative documents or bylaws so provide, the association may charge an 600

administrative late fee in addition to such interest, in an amount not to exceed the 601

greater of $25 or 5 percent of each installment of the assessment for each delinquent 602

installment that the payment is late. Costs to the unit owner secured by the 603

association’s claim of lien with regard to collection letters or any other collection efforts 604

by management companies or licensed managers as to any delinquent installment of an 605

assessment may not exceed $75 unless the management company prepares any letter 606

or estoppel certificate required by this chapter and charges a reasonable fee related to 607

the preparation of such letter or estoppel certificate. Any payment received by an 608
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association shall be applied first to any interest accrued by the association, then to any 609

administrative late fee, then to any costs and reasonable attorney's fees incurred in 610

collection, then to any reasonable costs for collection services for which  the association 611

has contracted, and then to the delinquent assessment. The foregoing shall be 612

applicable notwithstanding any restrictive endorsement, designation, or instruction 613

placed on or accompanying a payment. A late fee is not subject to chapter 687 or s. 614

719.303(3).615

(4) The association shall have a lien on each cooperative parcel for any 616

unpaid rents and assessments, plus interest, any authorized administrative late fees, 617

and any reasonable costs for collection services for which the association has 618

contracted against the unit owner of the cooperative parcel. If authorized by the 619

cooperative documents, said lien shall also secure reasonable attorney's fees incurred 620

by the association incident to the collection of the rents and assessments or 621

enforcement of such lien. The lien is effective from and after the recording of a claim of 622

lien in the public records in the county in which the cooperative parcel is located which 623

states the description of the cooperative parcel, the name of the unit owner, the amount 624

due, and the due dates. The lien shall expire if a claim of lien is not filed within 1 year 625

after the date the assessment was due, and no such lien shall continue for a longer 626

period than 1 year after the claim of lien has been recorded unless, within that time, an 627

action to enforce the lien is commenced in a court of competent jurisdiction. Except as 628

otherwise provided in this  chapter, a lien may not be filed by the association against a  629

cooperative parcel until 30 days after the date on which a  notice of intent to file a lien 630
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has been delivered to the owner by registered or certified mail, return receipt requested, 631

and  by first-class United States mail to the owner at his or her last address in the 632

records of the association, if the address is within the United States, and delivered to 633

the owner at the  address of the unit if the owner's address as reflected in the records of 634

the association is not the unit address. If the address in the records is outside the 635

United States, notice shall be sent to that address and to the unit address by first-class 636

United States mail. Delivery of the notice shall be deemed given upon mailing as 637

required by this subsection. No lien may be filed by the association against a 638

cooperative parcel until 30 days after the date on which a notice of intent to file a lien 639

has been served on the unit owner of the cooperative parcel by certified mail or by 640

personal service in the manner authorized by chapter 48 and the Florida Rules of Civil 641

Procedure.642

(10) If the share is occupied by a tenant and the share owner is delinquent in 643

the payment of regular assessments, the association may demand that the tenant pay 644

to the association the future regular assessments related to the condominium share.  645

The demand is continuing in nature, and upon demand, the tenant shall continue to pay 646

the regular assessments to the association until the association releases the tenant or 647

the tenant discontinues tenancy in the share. The association shall mail written notice to 648

the share owner of the association's demand that the tenant pay regular assessments to 649

the association. The tenant is not liable for increases in the amount of the regular 650

assessment due unless the tenant was reasonably notified of the increase before the 651

day on which the rent is due. The liability of the tenant may not exceed the amount due 652
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from the tenant to the tenants' landlord. The tenant's landlord shall provide the tenant a 653

credit against rents due to the unit owner in the amount of assessments paid to the 654

association under this section. The association shall, upon request, provide the tenant 655

with written receipts for payments made. The association may issue notices under s. 656

83.56 and may sue for eviction under ss.  83.59-83.625 as if the association were a 657

landlord under part II of chapter 83 if the tenant fails to pay an assessment.  However, 658

the association is not otherwise considered a landlord under chapter 83 and specifically 659

has no duties under s. 83.51. The tenant does not, by virtue of payment of660

assessments, have any of the rights of a share owner to vote in any election or to 661

examine the books and records of the association. A court may supersede the effect of 662

this subsection by appointing a receiver.663

Section 9. Paragraph (b) of subsection (2), paragraphs (a) and (c) of 664

subsection (5), and paragraphs (b), (c), (d), (f), and (g) of subsection (6) of section 665

720.303, Florida Statutes, are amended, and subsection (12) is added to that section, to 666

read:667

720.303 Association powers and duties; meetings of board; official records; 668

budgets; financial reporting; association funds; recalls.669

(2) BOARD MEETINGS.670

(b) Members have the right to attend all meetings of the board and to speak 671

on any matter placed on the agenda by petition of the voting interests for at least 3 672

minutes. The association may adopt written reasonable rules expanding the right of 673

members to speak and governing the frequency, duration, and other manner of member 674
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statements, which rules must be consistent with this paragraph and may include a sign-675

up sheet for members wishing to speak. Notwithstanding any other law, the requirement 676

that board meetings and committee meetings be open to the members is inapplicable to677

meetings between the board or a committee and the association's attorney to discuss 678

proposed or pending litigation, or with respect to meetings of the board held for the 679

purpose of discussing personnel matters shall not be open to the members other than 680

the directors.681

(5) INSPECTION AND COPYING OF RECORDS.–The official records shall 682

be maintained within the state and must be open to inspection and available for 683

photocopying by members or their authorized agents at reasonable times and places 684

within 10 business days after receipt of a written request for access. This subsection 685

may be complied with by having a copy of the official records available for inspection or 686

copying in the community. If the association has a photocopy machine available where 687

the records are maintained, it must provide parcel owners with copies on request during 688

the inspection if the entire request is limited to no more than 25 pages.689

(a) The failure of an association to provide access to the records within 10 690

business days after receipt of a written request submitted by certified mail, return receipt 691

requested, creates a rebuttable presumption that the association willfully failed to 692

comply with this subsection.693

(c) The association may adopt reasonable written rules governing the 694

frequency, time, location, notice, records to be inspected, and manner of inspections, 695

but may not require impose a requirement that a parcel owner to demonstrate any 696
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proper purpose for the inspection, state any reason for the inspection, or limit a parcel 697

owner's right to inspect records to less than one 8-hour business day per month. The 698

association may impose fees to cover the costs of providing copies of the official 699

records, including, without limitation, the costs of copying. The association may charge 700

up to 50 cents per page for copies made on the association's photocopier. If the 701

association does not have a photocopy machine available where the records are kept, 702

or if the records requested to be copied exceed 25 pages in length, the association may 703

have copies made by an outside vendor or association management company 704

personnel and may charge the actual cost of copying, including any reasonable costs 705

involving personnel fees and charges at an hourly rate for vendor or employee time to 706

cover administrative costs to the vendor or the association. The association shall 707

maintain an adequate number of copies of the recorded governing documents, to 708

ensure their availability to members and prospective members. Notwithstanding the 709

provisions of this paragraph, the following records are shall not be accessible to 710

members or parcel owners:711

1. Any record protected by the lawyer-client privilege as described in s. 712

90.502 and any record protected by the work-product privilege, including, but not limited 713

to, any record prepared by an association attorney or prepared at the attorney's express 714

direction which reflects a mental impression, conclusion, litigation strategy, or legal 715

theory of the attorney or the association and which was prepared exclusively for civil or 716

criminal litigation or for adversarial administrative proceedings or which was prepared in 717

anticipation of imminent civil or criminal litigation or imminent adversarial administrative 718
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proceedings until the conclusion of the litigation or adversarial administrative 719

proceedings.720

2. Information obtained by an association in connection with the approval of 721

the lease, sale, or other transfer of a parcel.722

3. Personnel records of the association's employees, including, but not 723

limited to, disciplinary, payroll, health and insurance records.724

4. Medical records of parcel owners or community residents. 725

(6) BUDGETS.726

(b) In addition to annual operating expenses, the budget may include reserve 727

accounts for capital expenditures and deferred maintenance for which the association is 728

responsible. If reserve accounts are not established pursuant to paragraph  (d), funding 729

of such reserves shall be limited to the extent that the governing documents do not limit 730

increases in assessments, including reserves. If the budget of the association includes 731

reserve accounts established pursuant to paragraph (d), such reserves shall be 732

determined, maintained, and waived in the manner provided in this subsection. Once an 733

association provides for reserve accounts pursuant to paragraph (d) in the budget, the 734

association shall thereafter determine, maintain, and waive reserves in compliance with 735

this subsection. The provisions of this section do not preclude the termination of a 736

reserve account established pursuant to this paragraph upon  approval of a majority of 737

the voting interests of the association. Upon such approval, the terminated reserve 738

account shall be removed from the budget. 739
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(c)1. If the budget of the association does not provide for reserve accounts 740

pursuant to paragraph (d) governed by this subsection and the association is 741

responsible for the repair and maintenance of capital improvements that may result in a 742

special assessment if reserves are not provided, each financial report for the preceding 743

fiscal year required by subsection (7) shall contain the following statement in 744

conspicuous type: THE BUDGET OF THE ASSOCIATION DOES NOT PROVIDE FOR 745

RESERVE ACCOUNTS FOR CAPITAL EXPENDITURES AND DEFERRED 746

MAINTENANCE THAT MAY RESULT IN SPECIAL ASSESSMENTS. OWNERS MAY 747

ELECT TO PROVIDE FOR RESERVE ACCOUNTS PURSUANT TO THE 748

PROVISIONS OF SECTION 720.303(6), FLORIDA STATUTES, UPON OBTAINING749

THE APPROVAL OF NOT LESS THAN A MAJORITY OF THE TOTAL VOTING 750

INTERESTS OF THE ASSOCIATION BY VOTE OF THE MEMBERS AT A MEETING 751

OR BY WRITTEN CONSENT.752

2. If the budget of the association does provide for  funding accounts for 753

deferred expenditures, including, but not limited to, funds for capital expenditures and 754

deferred  maintenance, but such accounts are not created or established  pursuant to 755

paragraph (d), each financial report for the  preceding fiscal year required under 756

subsection (7) must also  contain the following statement in conspicuous type: THE 757

BUDGET  OF THE ASSOCIATION DOES PROVIDE FOR LIMITED VOLUNTARY 758

DEFERRED  EXPENDITURE ACCOUNTS, INCLUDING CAPITAL EXPENDITURES 759

AND  DEFERRED MAINTENANCE, SUBJECT TO LIMITS ON FUNDING CONTAINED 760

IN  OUR GOVERNING DOCUMENTS. BECAUSE THE OWNERS HAVE NOT 761
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ELECTED TO  PROVIDE FOR RESERVE ACCOUNTS PURSUANT TO SECTION 762

720.303(6),  FLORIDA STATUTES, THESE FUNDS ARE NOT SUBJECT TO THE 763

RESTRICTIONS ON USE OF SUCH FUNDS SET FORTH IN THAT STATUTE, NOR 764

ARE RESERVES CALCULATED IN ACCORDANCE WITH THAT STATUTE. 765

(d) An association shall be deemed to have provided for reserve accounts if766

when reserve accounts have been initially established by the developer or if when the 767

membership of the association affirmatively elects to provide for reserves. If reserve 768

accounts are not initially provided for by the developer, the membership of the 769

association may elect to do so upon the affirmative approval of not less than a majority 770

of the total voting interests of the association. Such approval may be obtained attained771

by vote of the members at a duly called meeting of the membership or by the upon a772

written consent of executed by not less than a majority of the total voting interests in the 773

community. The approval action of the membership shall state that reserve accounts 774

shall be provided for in the budget and shall designate the components for which the 775

reserve accounts are to be established. Upon approval by the membership, the board of 776

directors shall include provide for the required reserve accounts for inclusion in the 777

budget in the next fiscal year following the approval and 4 each year thereafter. Once 778

established as provided in this subsection, the reserve accounts shall be funded or 779

maintained or shall have their funding waived in the manner provided in paragraph (f).780

(f) After one or more Once a reserve account or reserve accounts are 781

established, the membership of the association, upon a majority vote at a meeting at 782

which a quorum is present, may provide for no reserves or less reserves than required 783
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by this section. If a meeting of the unit owners has been called to determine whether to 784

waive or reduce the funding of reserves and no such result is achieved or a quorum is 785

not present, the reserves as included in the budget shall go into effect. After the 786

turnover, the developer may vote its voting interest to waive or reduce the funding of 787

reserves. Any vote taken pursuant to this subsection to waive or reduce reserves is788

shall be applicable only to one budget year.789

(g) Funding formulas for reserves authorized by this section shall be based on 790

either a separate analysis of each of the required assets or a pooled analysis of two or 791

more of the required assets.792

1. If the association maintains separate reserve accounts for each of the 793

required assets, the amount of the contribution to each reserve account is shall be the 794

sum of the following two calculations:795

a. The total amount necessary, if any, to bring a negative component 796

balance to zero.797

b. The total estimated deferred maintenance expense or estimated 798

replacement cost of the reserve component less the estimated balance of the reserve 799

component as of the beginning of the period for which the budget will be in effect. The 800

remainder, if greater than zero, shall be divided by the estimated remaining useful life of 801

the component.802

803
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The formula may be adjusted each year for changes in estimates and deferred 804

maintenance performed during the year and may include factors such as inflation and 805

earnings on invested funds.806

2. If the association maintains a pooled account of two or more of the 807

required reserve assets, the amount of the contribution to the pooled reserve account 808

as disclosed on the proposed budget may shall not be less than that required to ensure 809

that the balance on hand at the beginning of the period for which the budget will go into 810

effect plus the projected annual cash inflows over the remaining estimated useful life of 811

all of the assets that make up the reserve pool are equal to or greater than the projected 812

annual cash outflows over the remaining estimated useful lives of all e# the assets that 813

make up the reserve pool, based on the current reserve analysis. The projected annual 814

cash inflows may include estimated earnings from investment of principal and accounts 815

receivable minus the allowance for doubtful accounts. The reserve funding formula may816

shall not include any type of balloon payments.817

(12) COMPENSATION PROHIBITED.–A director, off icer, or committee 818

member of the association may not receive any salary or compensation from the 819

association for the performance of duties as a director, officer, or committee member 820

and may  not in any other way benefit financially from service to the  association. This 821

subsection does not preclude:822

(a) Participation by such person in a financial benefit accruing to all or a 823

significant number of members as a result  of actions lawfully taken by the board or a 824
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committee of which he or she is a member, including, but not limited to, routine  825

maintenance, repair, or replacement of community assets. 826

(b) Reimbursement for out-of-pocket expenses incurred by such person on 827

behalf of the association, subject to approval in accordance with procedures established 828

by the association’s governing documents or, in the absence of such procedures, in 829

accordance with an approval process established by the board. 830

(c) Any recovery of insurance proceeds derived from a policy of insurance 831

maintained by the association for the benefit of its members. 832

(d) Any fee or compensation authorized in the governing documents. 833

(e) Any fee or compensation authorized in advance by a vote of a majority of 834

the voting interests voting in person or by proxy at a meeting of the members. 835

(f) A developer or its representative from serving as a director, officer, or 836

committee member of the association and benefiting financially from service to the 837

association.838

Section 10. Paragraph (b) of subsection (2) of section 720.304, Florida 839

Statutes, is amended to read:840

720.304 Right of owners to peaceably assemble; display of flag; SLAPP 841

suits prohibited.842

(2)843

(b) Any homeowner may erect a freestanding flagpole no more than 20 feet 844

high on any portion of the homeowner's real property, regardless of any covenants, 845

restrictions, bylaws, rules, or requirements of the association, if the flagpole does not 846
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obstruct sightlines at intersections and is not erected within or upon an easement. The 847

homeowner may further display in a respectful manner from that flagpole, regardless of 848

any covenants, restrictions, bylaws, rules, or requirements of the association, one 849

official United States flag, not larger than 4 1/2 feet by 6 feet, and may additionally 850

display one official flag of the State of Florida or the United States Army, Navy, Air 851

Force, Marines, or Coast Guard, or a POW-MIA flag. Such additional flag must be equal 852

in size to or smaller than the United States flag. The flagpole and display are subject to 853

all building codes, zoning setbacks, and other applicable governmental regulations, 854

including, but not limited to, noise  and lighting ordinances in the county or municipality 855

in which  the flag pole is erected, and all setback and locational criteria contained within 856

the covenants, restrictions, bylaws, rules, or requirements of the association. 857

Section 11. Subsection (2) of section 720.305, Florida Statutes, is amended to 858

read:859

720.305 Obligations of members; remedies at law or in equity; levy of fines 860

and suspension of use rights.-861

(2) If a member is delinquent for more than 90 days in the payment of a 862

regular or special assessment or if the governing documents so provide, an association 863

may suspend, for a reasonable period of time, the rights of a member or a member's 864

tenants, guests, or invitees, or both, to use common areas and facilities and may levy 865

reasonable fines of up to, not to exceed $100 per violation, against any member or any 866

tenant, guest, or invitee. A fine may be levied on the basis of each day of a continuing 867

violation, with a single notice and opportunity for hearing, except that a no such fine 868
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may not shall exceed $1,000 in the aggregate unless otherwise provided in the 869

governing documents. A fine of less than $1,000 may shall not become a lien against a 870

parcel. In any action to recover a fine, the prevailing party is entitled to collect its 871

reasonable attorney's fees and costs from the nonprevailing party as determined by the 872

court. The provisions regarding the suspension-of-use rights do not apply to the portion 873

of common areas that must be used to provide access to the parcel or utility services874

provided to the parcel.875

(a) A fine or suspension may not be imposed without notice of at least 14 876

days to the person sought to be fined or suspended and an opportunity for a hearing 877

before a committee of at least three members appointed by the board who are not 878

officers, directors, or employees of the association, or the spouse, parent, child, brother, 879

or sister of an officer, director, or employee. If the committee, by majority vote, does not 880

approve a proposed fine or suspension, it may not be imposed.881

(b) The requirements of this subsection do not apply to the imposition of 882

suspensions or fines upon any member because of the failure of the member to pay 883

assessments or other charges when due if such action is authorized by the governing 884

documents. If such a fine or suspension is imposed, the  association must levy the fine 885

or impose a reasonable suspension  at a properly noticed board meeting, and after the 886

imposition of  such fine or suspension, the association must notify the parcel owner  887

and, if applicable, the parcel's occupant, licensee, or invitee by mail or hand delivery. 888



Page 42 of 49

CODING:  Words stricken are deletions; words underlined are additions

15169683.2

(c) Suspension of common-area-use rights shall not impair the right of an 889

owner or tenant of a parcel to have vehicular and pedestrian ingress to and egress from 890

the parcel, including, but not limited to, the right to park.891

Section 12. Subsections (8) and (9) of section 720.306, Florida Statutes, are 892

amended to read:893

720.306 Meetings of members; voting and election procedures; 894

amendments.895

(8) PROXY VOTING.–The members have the right, unless otherwise 896

provided in this subsection or in the governing documents, to vote in person or by proxy.897

(a) To be valid, a proxy must be dated, must state the date, time, and place of 898

the meeting for which it was given, and must be signed by the authorized person who 899

executed the proxy. A proxy is effective only for the specific meeting for which it was 900

originally given, as the meeting may lawfully be adjourned and reconvened from time to 901

time, and automatically expires 90 days after the date of the meeting for which it was 902

originally given. A proxy is revocable at any time at the pleasure of the person who 903

executes it. If the proxy form expressly so provides, any proxy holder may appoint, in 904

writing, a substitute to act in his or her place.905

(b) If the governing documents permit voting by secret ballot by members who 906

are not in attendance at a meeting of the  members for the election of directors, such 907

ballots shall be  placed in an inner envelope with no identifying markings and  mailed or 908

delivered to the association in an outer envelope  bearing identifying information 909

reflecting the name of the member, the lot or parcel for which the vote is being cast, and 910
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the signature of the lot or parcel owner casting that ballot. If  the eligibility of the member 911

to vote is confirmed and no other ballot has been submitted for that lot or parcel, the 912

inner envelope shall be removed from the outer envelope bearing the identification 913

information, placed with the ballots which were personally cast, and opened when the 914

ballots are counted. If more than one ballot is submitted for a lot or parcel, the ballots for 915

that lot or parcel shall be disqualified. Any vote by ballot received after the closing of the 916

balloting may not be considered. 917

(9) ELECTIONS.–Elections of directors must be conducted in accordance 918

with the procedures set forth in the governing documents of the association. All 919

members of the association are shall be eligible to serve on the board of directors, and 920

a member may nominate himself or herself as a candidate for the board at a meeting 921

where the election is to be held or, if the election process allows voting by absentee 922

ballot, in advance of the balloting by submission in writing delivered to the board not 923

less than 21 days prior to the meeting or such other date as determined by the board 924

from time to time. Except as otherwise provided in the governing documents, boards of 925

directors must be elected by a plurality of the votes cast by eligible voters. Any election 926

dispute between a member and an association must be submitted to mandatory binding 927

arbitration with the division. Such proceedings shall be conducted in the manner 928

provided by s. 718.1255 and the procedural rules adopted by the division.929

Section 13. Subsection (8) is added to section 720.3085, Florida Statutes, to 930

read:931

720.3085 Payment for assessments; lien claims.932
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(8) If the parcel is occupied by a tenant and the parcel owner is delinquent in 933

the payment of regular assessments, the association may demand that the tenant pay 934

to the association the future regular assessments related to the parcel. The demand is935

continuing in nature, and upon demand, the tenant shall continue to pay the regular 936

assessments to the association until the association releases the tenant or the tenant 937

discontinues tenancy in the parcel. The association shall mail written notice to the 938

parcel owner of the association's demand that the tenant pay regular assessments to 939

the association. The tenant is not liable for increases in the amount of the regular 940

assessment due unless the tenant was reasonably notified of the increase before the941

day on which the rent is due. The tenant’s landlord shall provide the tenant a credit942

against rents due to the parcel owner in the amount of assessments paid to the943

association under this section. The association shall, upon request, provide the tenant 944

with written receipts for payments made. The association may issue notices under s. 945

83.56 and may sue for eviction under ss. 83.59-83.625 as if the association were a 946

landlord under part II of chapter 83 if the tenant fails to pay an assessment. However, 947

the association is not otherwise considered a landlord under chapter 83 and specifically 948

has no duties under s. 83.51. The tenant does not, by virtue of payment of949

assessments, have any of the rights of a parcel owner to vote in any election or to 950

examine the books and records of the association. A court may supersede the effect of 951

this subsection by appointing a receiver. 952

Section 14. Subsection (6) is added to section 720.31, Florida Statutes, to read:953

720.31 Recreational leaseholds; right to acquire; escalation clauses.954
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(6) An association may enter into agreements to acquire leaseholds, 955

memberships, and other possessory or use interests in lands or facilities such as 956

country clubs, golf courses, marinas, and other recreational facilities. An association 957

may enter into such agreements regardless of whether the lands or facilities are 958

contiguous to the lands of the community or whether such lands or facilities are 959

intended to provide enjoyment, recreation, or other use or benefit to the owners.  All 960

leaseholds, memberships, and other possessory or use interests existing or created at 961

the time of recording the declaration must be stated and fully described in the 962

declaration. Subsequent to the recording of the declaration, agreements acquiring 963

leaseholds, memberships, or other possessory or use interests not entered into within 964

12 months following the recording of the declaration may be entered into only if 965

authorized by the declaration for material alterations or substantial additions to the 966

common areas or association property. If the declaration is silent, any such transaction 967

requires the approval of 75 percent of the total voting interests of the association. The 968

declaration may provide that the rental, membership fees, operations, replacements, or 969

other expenses are common expenses; impose covenants and restrictions concerning 970

their use; and contain other provisions not inconsistent with this subsection. An 971

association exercising its rights under this subsection may join with other associations 972

that are part of the same development or with a master association responsible for the 973

enforcement of shared covenants, conditions, and restrictions in carrying out the intent 974

of this subsection. 975
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Section 15. Subsection (17) of section 721.05, Florida Statutes, is amended to 976

read:977

721.05 Definitions.–As used in this chapter, the term:978

(17) "Facility" means any permanent amenity, including any structure, 979

furnishing, fixture, equipment, service, improvement, or real or personal property, 980

improved or unimproved, other than an accommodation of the timeshare plan, which is 981

made available to the purchasers of a timeshare plan. The term does not include an 982

incidental benefit as defined in this section.983

Section 16. Section 723.071, Florida Statutes, is amended to read:984

723.071 Sale of mobile home parks.985

(1) (a) If a mobile home park owner intends to offer offers a mobile home park for 986

sale, or if a mobile home park owner  receives a bona fide offer to purchase the park 987

which she or he  intends to consider or make a counteroffer to, she or he shall notify, by 988

certified mail, the officers of the homeowners' association created pursuant to ss. 989

723.075-723.079, and the  Florida Housing Finance Corporation, of the offer, or of her 990

or his intent to offer, stating the price and the terms and conditions of sale, if the 991

requirements of the homeowners' offer to purchase as set forth in subsection (2) have 992

been met by the  homeowners' association.993

(b) The mobile home owners, by and through the association defined in s. 994

723.075, shall have the right to purchase the park, and the mobile home park owner is 995

obligated to sell to the home owners, provided the home owners meet the price and 996

terms and conditions of the mobile home park owner by executing a contract with the 997
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park owner within 45 days, unless agreed to otherwise, from the date of mailing of the 998

notice and provided they have complied with ss. 723.075-723.079. If a contract between 999

the park owner and the association is not executed within such 45-day period, then, 1000

unless the park owner thereafter elects to offer the park at a price lower than the price 1001

specified in her or his notice to the officers of the homeowners' association, the park 1002

owner has no further obligations under this subsection, and her or his only obligation 1003

shall be as set forth in subsection (2).1004

(c) If the park owner thereafter elects to offer the park at a price lower or 1005

higher than the price specified in her or his notice to the home owners, the home 1006

owners, by and through the association, will have an additional 21 10 days to meet the 1007

price and terms and conditions of the park owner by executing a contract. The 1008

homeowners, by and through the association, shall have 21 days to meet the price and 1009

terms and conditions of a counteroffer.1010

(2) If the mobile home owners, by and through the association, have informed 1011

the mobile home park owner that they  are ready and willing to purchase the park, the 1012

park owner shall  comply with the provisions of subsection (1). The expression of 1013

readiness and willingness to purchase the park must be renewed annually by certified 1014

mail to the park owner and must include information about the number of homeowners 1015

concurring; the date, time, and place of the homeowners' association meeting 1016

authorizing the notice to be sent; and information concerning the ability of the 1017

homeowners to purchase the park using the income approach method to estimate the 1018

property value.  If the homeowners' association has not substantially complied with this  1019
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requirement, the park owner has no obligation to comply with the  provisions of1020

subsection (1). If a mobile home park owner receives a bona fide offer to purchase the 1021

park that she or he intends to consider or make a counteroffer to, the park owner’s only 1022

obligation shall be to notify the officers of the homeowners’ association that she or he 1023

has received an offer and disclose the price and material terms and conditions upon 1024

which she or he would consider selling the park and consider any offer made by the 1025

home owners, provided the home owners have complied with ss. 723.075-723.079. 1026

The park owner shall be under no obligation to sell to the home owners or to interrupt or 1027

delay other negotiations and shall be free at any time to execute a contract for the sale 1028

of the park to a party or parties other than the home owners or the association.1029

(3) (a)  As used in subsections (1) and (2), the term “notify” means the placing of 1030

a notice in the United States mail addressed to the officers of the homeowners’ 1031

association.  Each such notice shall be deemed to have been given upon the deposit of 1032

the notice in the United States mail.1033

(b) As used in subsection (1), the term “offer” means any solicitation by the 1034

park owner to the general public.1035

(3) (4) This section does not apply to:1036

(a) Any sale or transfer to a person who would be included within the table of 1037

descent and distribution if the park owner were to die intestate.1038

(b) Any transfer by gift, devise, or operation of law.1039

(c) Any transfer by a corporation to an affiliate. As used herein, the term 1040

"affiliate" means any shareholder of the transferring corporation; any corporation or 1041
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entity owned or controlled, directly or indirectly, by the transferring corporation; or any 1042

other corporation or entity owned or controlled, directly or indirectly, by any shareholder 1043

of the transferring corporation.1044

(d) Any transfer by a partnership to any of its partners1045

(e) Any conveyance of an interest in a mobile home park incidental to the 1046

financing of such mobile home park.1047

(f) Any conveyance resulting from the foreclosure of a mortgage, deed of 1048

trust, or other instrument encumbering a mobile home park or any deed given in lieu of 1049

such foreclosure.1050

(g) Any sale or transfer between or among joint tenants or tenants in common 1051

owning a mobile home park.1052

(h) Any exchange of a mobile home park for other real property, whether or 1053

not such exchange also involves the payment of cash or other boot.1054

(i) The purchase of a mobile home park by a governmental entity under its 1055

powers of eminent domain.1056
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such fine shall in the aggregate exceed $1,000. A No fine may 900 

not be levied and a suspension may not be imposed unless the 901 

association first gives except after giving reasonable notice 902 

and opportunity for a hearing to the unit owner and, if 903 

applicable, its occupant, licensee, or invitee. The hearing must 904 

be held before a committee of other unit owners who are neither 905 

board members nor persons residing in a board member’s 906 

household. If the committee does not agree with the fine or 907 

suspension, the fine or suspension may not be levied or imposed. 908 

The provisions of this subsection do not apply to unoccupied 909 

units. 910 

(4) The notice and hearing requirements of subsection (3) 911 

do not apply to the imposition of suspensions or fines against a 912 

unit owner or a unit’s occupant, licensee, or invitee because of 913 

the failure to pay any amounts due the association. If such a 914 

fine or suspension is imposed, the association must levy the 915 

fine or impose a reasonable suspension at a properly noticed 916 

board meeting, and after the imposition of such fine or 917 

suspension, the association must notify the unit owner and, if 918 

applicable, the unit’s occupant, licensee, or invitee by mail or 919 

hand delivery. 920 

(5) If the declaration or bylaws so provide, an association 921 

may also suspend the voting rights of a member due to nonpayment 922 

of assessments, fines, or other charges payable to the 923 

association which are delinquent in excess of 90 days. 924 

Section 7. Subsection (16) of section 718.103, Florida 925 

Statutes, is amended to read: 926 

718.103 Definitions.—As used in this chapter, the term: 927 

(16) “Developer” means a person who creates a condominium 928 
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or offers condominium parcels for sale or lease in the ordinary 929 

course of business, but does not include: 930 

(a) An owner or lessee of a condominium or cooperative unit 931 

who has acquired the unit for his or her own occupancy;, nor 932 

does it include 933 

(b) A cooperative association that which creates a 934 

condominium by conversion of an existing residential cooperative 935 

after control of the association has been transferred to the 936 

unit owners if, following the conversion, the unit owners will 937 

be the same persons who were unit owners of the cooperative and 938 

no units are offered for sale or lease to the public as part of 939 

the plan of conversion;. 940 

(c) A bulk assignee or bulk buyer as defined in s. 718.703; 941 

or 942 

(d) A state, county, or municipal entity is not a developer 943 

for any purposes under this act when it is acting as a lessor 944 

and not otherwise named as a developer in the declaration of 945 

condominium association. 946 

Section 8. Subsection (1) of section 718.301, Florida 947 

Statutes, is amended to read: 948 

718.301 Transfer of association control; claims of defect 949 

by association.— 950 

(1) When unit owners other than the developer own 15 951 

percent or more of the units in a condominium that will be 952 

operated ultimately by an association, the unit owners other 953 

than the developer shall be entitled to elect no less than one-954 

third of the members of the board of administration of the 955 

association. Unit owners other than the developer are entitled 956 

to elect not less than a majority of the members of the board of 957 
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least one member of the board of administration of an 987 

association as long as the developer holds for sale in the 988 

ordinary course of business at least 5 percent, in condominiums 989 

with fewer than 500 units, and 2 percent, in condominiums with 990 

more than 500 units, of the units in a condominium operated by 991 

the association. Following the time the developer relinquishes 992 

control of the association, the developer may exercise the right 993 

to vote any developer-owned units in the same manner as any 994 

other unit owner except for purposes of reacquiring control of 995 

the association or selecting the majority members of the board 996 

of administration. 997 

Section 9. Part VII of chapter 718, Florida Statutes, 998 

consisting of sections 718.701, 718.702, 718.703, 718.704, 999 

718.705, 718.706, 718.707, and 718.708, is created to read: 1000 

718.701 Short title.—This part may be cited as the 1001 

“Distressed Condominium Relief Act.” 1002 

718.702 Legislative intent.— 1003 

(1) The Legislature acknowledges the massive downturn in 1004 

the condominium market which has transpired throughout the state 1005 

and the impact of such downturn on developers, lenders, unit 1006 

owners, and condominium associations. Numerous condominium 1007 

projects have either failed or are in the process of failing, 1008 

whereby the condominium has a small percentage of third-party 1009 

unit owners as compared to the unsold inventory of units. As a 1010 

result of the inability to find purchasers for this inventory of 1011 

units, which results in part from the devaluing of real estate 1012 

in this state, developers are unable to satisfy the requirements 1013 

of their lenders, leading to defaults on mortgages. 1014 

Consequently, lenders are faced with the task of finding a 1015 
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solution to the problem in order to be paid for their 1016 

investments. 1017 

(2) The Legislature recognizes that all of the factors 1018 

listed in this section lead to condominiums becoming distressed, 1019 

resulting in detriment to the unit owners and the condominium 1020 

association on account of the resulting shortage of assessment 1021 

moneys available to support the financial requirements for 1022 

proper maintenance of the condominium. Such shortage and the 1023 

resulting lack of proper maintenance further erodes property 1024 

values. The Legislature finds that individuals and entities 1025 

within Florida and in other states have expressed interest in 1026 

purchasing unsold inventory in one or more condominium projects, 1027 

but are reticent to do so because of accompanying liabilities 1028 

inherited from the original developer, which are by definition 1029 

imputed to the successor purchaser, including a foreclosing 1030 

mortgagee. This results in the potential purchaser having 1031 

unknown and unquantifiable risks, and potential successor 1032 

purchasers are unwilling to accept such risks. The result is 1033 

that condominium projects stagnate, leaving all parties involved 1034 

at an impasse without the ability to find a solution. 1035 

(3) The Legislature finds and declares that it is the 1036 

public policy of this state to protect the interests of 1037 

developers, lenders, unit owners, and condominium associations 1038 

with regard to distressed condominiums, and that there is a need 1039 

for relief from certain provisions of the Florida Condominium 1040 

Act geared toward enabling economic opportunities within these 1041 

condominiums for successor purchasers, including foreclosing 1042 

mortgagees. Such relief would benefit existing unit owners and 1043 

condominium associations. The Legislature further finds and 1044 
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declares that this situation cannot be open-ended without 1045 

potentially prejudicing the rights of unit owners and 1046 

condominium associations, and thereby declares that the 1047 

provisions of this part shall be used by purchasers of 1048 

condominium inventory for a specific and defined period. 1049 

718.703 Definitions.—As used in this part, the term: 1050 

(1) “Bulk assignee” means a person who: 1051 

(a) Acquires more than seven condominium parcels as set 1052 

forth in s. 718.707; and 1053 

(b) Receives an assignment of some or all of the rights of 1054 

the developer as are set forth in the declaration of condominium 1055 

or in this chapter by a written instrument recorded as an 1056 

exhibit to the deed or as a separate instrument in the public 1057 

records of the county in which the condominium is located. 1058 

(2) “Bulk buyer” means a person who acquires more than 1059 

seven condominium parcels as set forth in s. 718.707 but who 1060 

does not receive an assignment of any developer rights other 1061 

than the right to conduct sales, leasing, and marketing 1062 

activities within the condominium. 1063 

718.704 Assignment and assumption of developer rights by 1064 

bulk assignee; bulk buyer.— 1065 

(1) A bulk assignee shall be deemed to have assumed and is 1066 

liable for all duties and responsibilities of the developer 1067 

under the declaration and this chapter, except: 1068 

(a) Warranties of the developer under s. 718.203(1) or s. 1069 

718.618, except for design, construction, development, or repair 1070 

work performed by or on behalf of such bulk assignee; 1071 

(b) The obligation to: 1072 

1. Fund converter reserves under s. 718.618 for a unit that 1073 
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was not acquired by the bulk assignee; or 1074 

2. Provide converter warranties on any portion of the 1075 

condominium property except as may be expressly provided by the 1076 

bulk assignee in the contract for purchase and sale executed 1077 

with a purchaser and pertaining to any design, construction, 1078 

development, or repair work performed by or on behalf of the 1079 

bulk assignee; 1080 

(c) The requirement to provide the association with a 1081 

cumulative audit of the association’s finances from the date of 1082 

formation of the condominium association as required by s. 1083 

718.301. However, the bulk assignee shall provide an audit for 1084 

the period for which the bulk assignee elects a majority of the 1085 

members of the board of administration; 1086 

(d) Any liability arising out of or in connection with 1087 

actions taken by the board of administration or the developer-1088 

appointed directors before the bulk assignee elects a majority 1089 

of the members of the board of administration; and 1090 

(e) Any liability for or arising out of the developer’s 1091 

failure to fund previous assessments or to resolve budgetary 1092 

deficits in relation to a developer’s right to guarantee 1093 

assessments, except as otherwise provided in subsection (2). 1094 

 1095 

Further, the bulk assignee is responsible for delivering 1096 

documents and materials in accordance with s. 718.705(3). A bulk 1097 

assignee may expressly assume some or all of the obligations of 1098 

the developer described in paragraphs (a)-(e). 1099 

(2) A bulk assignee receiving the assignment of the rights 1100 

of the developer to guarantee the level of assessments and fund 1101 

budgetary deficits pursuant to s. 718.116 shall be deemed to 1102 
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have assumed and is liable for all obligations of the developer 1103 

with respect to such guarantee, including any applicable funding 1104 

of reserves to the extent required by law, for as long as the 1105 

guarantee remains in effect. A bulk assignee not receiving an 1106 

assignment of the right of the developer to guarantee the level 1107 

of assessments and fund budgetary deficits pursuant to s. 1108 

718.116 or a bulk buyer is not deemed to have assumed and is not 1109 

liable for the obligations of the developer with respect to such 1110 

guarantee, but is responsible for payment of assessments in the 1111 

same manner as all other owners of condominium parcels. 1112 

(3) A bulk buyer is liable for the duties and 1113 

responsibilities of the developer under the declaration and this 1114 

chapter only to the extent provided in this part, together with 1115 

any other duties or responsibilities of the developer expressly 1116 

assumed in writing by the bulk buyer. 1117 

(4) An acquirer of condominium parcels is not considered a 1118 

bulk assignee or a bulk buyer if the transfer to such acquirer 1119 

was made with the intent to hinder, delay, or defraud any 1120 

purchaser, unit owner, or the association, or if the acquirer is 1121 

a person who would constitute an insider under s. 726.102(7). 1122 

(5) An assignment of developer rights to a bulk assignee 1123 

may be made by the developer, a previous bulk assignee, or a 1124 

court of competent jurisdiction acting on behalf of the 1125 

developer or the previous bulk assignee. At any particular time, 1126 

there may be no more than one bulk assignee within a 1127 

condominium, but there may be more than one bulk buyer. If more 1128 

than one acquirer of condominium parcels receives an assignment 1129 

of developer rights from the same person, the bulk assignee is 1130 

the acquirer whose instrument of assignment is recorded first in 1131 
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applicable public records. 1132 

718.705 Board of administration; transfer of control.— 1133 

(1) For purposes of determining the timing for transfer of 1134 

control of the board of administration of the association to 1135 

unit owners other than the developer under s. 718.301(1)(a) and 1136 

(b), if a bulk assignee is entitled to elect a majority of the 1137 

members of the board, a condominium parcel acquired by the bulk 1138 

assignee shall not be deemed to be conveyed to a purchaser, or 1139 

to be owned by an owner other than the developer, until such 1140 

condominium parcel is conveyed to an owner who is not a bulk 1141 

assignee. 1142 

(2) Unless control of the board of administration of the 1143 

association has already been relinquished pursuant to s. 1144 

718.301(1), the bulk assignee is obligated to relinquish control 1145 

of the association in accordance with s. 718.301 and this part. 1146 

(3) When a bulk assignee relinquishes control of the board 1147 

of administration as set forth in s. 718.301, the bulk assignee 1148 

shall deliver all of those items required by s. 718.301(4). 1149 

However, the bulk assignee is not required to deliver items and 1150 

documents not in the possession of the bulk assignee during the 1151 

period during which the bulk assignee was the owner of 1152 

condominium parcels. In conjunction with acquisition of 1153 

condominium parcels, a bulk assignee shall undertake a good 1154 

faith effort to obtain the documents and materials required to 1155 

be provided to the association pursuant to s. 718.301(4). To the 1156 

extent the bulk assignee is not able to obtain all of such 1157 

documents and materials, the bulk assignee shall certify in 1158 

writing to the association the names or descriptions of the 1159 

documents and materials that were not obtainable by the bulk 1160 
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assignee. Delivery of the certificate relieves the bulk assignee 1161 

of responsibility for the delivery of the documents and 1162 

materials referenced in the certificate as otherwise required 1163 

under ss. 718.112 and 718.301 and this part. The responsibility 1164 

of the bulk assignee for the audit required by s. 718.301(4) 1165 

shall commence as of the date on which the bulk assignee elected 1166 

a majority of the members of the board of administration. 1167 

(4) If a conflict arises between the provisions or 1168 

application of this section and s. 718.301, this section shall 1169 

prevail. 1170 

(5) Failure of a bulk assignee or bulk buyer to comply with 1171 

all the requirements contained in this part shall result in the 1172 

loss of any and all protections or exemptions provided under 1173 

this part. 1174 

718.706 Specific provisions pertaining to offering of units 1175 

by a bulk assignee or bulk buyer.— 1176 

(1) Before offering any units for sale or for lease for a 1177 

term exceeding 5 years, a bulk assignee or a bulk buyer shall 1178 

file the following documents with the division and provide such 1179 

documents to a prospective purchaser: 1180 

(a) An updated prospectus or offering circular, or a 1181 

supplement to the prospectus or offering circular, filed by the 1182 

creating developer prepared in accordance with s. 718.504, which 1183 

shall include the form of contract for purchase and sale in 1184 

compliance with s. 718.503(2); 1185 

(b) An updated Frequently Asked Questions and Answers 1186 

sheet; 1187 

(c) The executed escrow agreement if required under s. 1188 

718.202; and 1189 
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(d) The financial information required by s. 718.111(13). 1190 

However, if a financial information report does not exist for 1191 

the fiscal year before acquisition of title by the bulk assignee 1192 

or bulk buyer, or accounting records cannot be obtained in good 1193 

faith by the bulk assignee or the bulk buyer which would permit 1194 

preparation of the required financial information report, the 1195 

bulk assignee or bulk buyer is excused from the requirement of 1196 

this paragraph. However, the bulk assignee or bulk buyer must 1197 

include in the purchase contract the following statement in 1198 

conspicuous type: 1199 

THE FINANCIAL INFORMATION REPORT REQUIRED UNDER S. 1200 

718.111(13) FOR THE IMMEDIATELY PRECEDING FISCAL YEAR 1201 

OF THE ASSOCIATION IS NOT AVAILABLE OR CANNOT BE 1202 

CREATED BY THE SELLER AS A RESULT OF INSUFFICIENT 1203 

ACCOUNTING RECORDS OF THE ASSOCIATION. 1204 

(2) Before offering any units for sale or for lease for a 1205 

term exceeding 5 years, a bulk assignee shall file with the 1206 

division and provide to a prospective purchaser a disclosure 1207 

statement that must include, but is not limited to: 1208 

(a) A description to the purchaser of any rights of the 1209 

developer which have been assigned to the bulk assignee; 1210 

(b) The following statement in conspicuous type: 1211 

THE SELLER IS NOT OBLIGATED FOR ANY WARRANTIES OF THE 1212 

DEVELOPER UNDER S. 718.203(1) OR S. 718.618, AS 1213 

APPLICABLE, EXCEPT FOR DESIGN, CONSTRUCTION, 1214 

DEVELOPMENT, OR REPAIR WORK PERFORMED BY OR ON BEHALF 1215 

OF SELLER; and 1216 

(c) If the condominium is a conversion subject to part VI, 1217 

the following statement in conspicuous type: 1218 
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THE SELLER HAS NO OBLIGATION TO FUND CONVERTER 1219 

RESERVES OR TO PROVIDE CONVERTER WARRANTIES UNDER S. 1220 

718.618 ON ANY PORTION OF THE CONDOMINIUM PROPERTY 1221 

EXCEPT AS MAY BE EXPRESSLY REQUIRED OF THE SELLER IN 1222 

THE CONTRACT FOR PURCHASE AND SALE EXECUTED BY THE 1223 

SELLER AND THE PREVIOUS DEVELOPER AND PERTAINING TO 1224 

ANY DESIGN, CONSTRUCTION, DEVELOPMENT, OR REPAIR WORK 1225 

PERFORMED BY OR ON BEHALF OF THE SELLER. 1226 

(3) In addition to the requirements set forth in subsection 1227 

(1), a bulk assignee or bulk buyer must comply with the 1228 

nondeveloper disclosure requirements set forth in s. 718.503(2) 1229 

before offering any units for sale or for lease for a term 1230 

exceeding 5 years. 1231 

(4) A bulk assignee, while it is in control of the board of 1232 

administration of the association, may not authorize, on behalf 1233 

of the association: 1234 

(a) The waiver of reserves or the reduction of funding of 1235 

the reserves in accordance with s. 718.112(2)(f)2., unless 1236 

approved by a majority of the voting interests not controlled by 1237 

the developer, bulk assignee, and bulk buyer; or 1238 

(b) The use of reserve expenditures for other purposes in 1239 

accordance with s. 718.112(2)(f)3., unless approved by a 1240 

majority of the voting interests not controlled by the 1241 

developer, bulk assignee, and bulk buyer. 1242 

(5) A bulk assignee, while it is in control of the board of 1243 

administration of the association, shall comply with the 1244 

requirements imposed upon developers to transfer control of the 1245 

association to the unit owners in accordance with s. 718.301. 1246 

(6) A bulk assignee or a bulk buyer shall comply with all 1247 
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the requirements of s. 718.302 regarding any contracts entered 1248 

into by the association during the period the bulk assignee or 1249 

bulk buyer maintains control of the board of administration. 1250 

Unit owners shall be afforded all the protections contained in 1251 

s. 718.302 regarding agreements entered into by the association 1252 

before unit owners other than the developer, bulk assignee, or 1253 

bulk buyer elected a majority of the board of administration. 1254 

(7) A bulk buyer shall comply with the requirements 1255 

contained in the declaration regarding any transfer of a unit, 1256 

including sales, leases, and subleases. A bulk buyer is not 1257 

entitled to any exemptions afforded a developer or successor 1258 

developer under this chapter regarding any transfer of a unit, 1259 

including sales, leases, or subleases. 1260 

718.707 Time limitation for classification as bulk assignee 1261 

or bulk buyer.—A person acquiring condominium parcels may not be 1262 

classified as a bulk assignee or bulk buyer unless the 1263 

condominium parcels were acquired before July 1, 2011. The date 1264 

of such acquisition shall be determined by the date of recording 1265 

of a deed or other instrument of conveyance for such parcels in 1266 

the public records of the county in which the condominium is 1267 

located, or by the date of issuance of a certificate of title in 1268 

a foreclosure proceeding with respect to such condominium 1269 

parcels. 1270 

718.708 Liability of developers and others.—An assignment 1271 

of developer rights to a bulk assignee or bulk buyer does not 1272 

release the developer from any liabilities under the declaration 1273 

or this chapter. This part does not limit the liability of the 1274 

developer for claims brought by unit owners, bulk assignees, or 1275 

bulk buyers for violations of this chapter by the developer, 1276 
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unless specifically excluded in this part. Nothing contained 1277 

within this part waives, releases, compromises, or limits the 1278 

liability of contractors, subcontractors, materialmen, 1279 

manufacturers, architects, engineers, or any participant in the 1280 

design or construction of a condominium for any claim brought by 1281 

an association, unit owners, bulk assignees, or bulk buyers 1282 

arising from the design of the condominium, construction 1283 

defects, misrepresentations associated with condominium 1284 

property, or violations of this chapter, unless specifically 1285 

excluded in this part. 1286 

Section 10. Subsections (3) and (4) of section 719.108, 1287 

Florida Statutes, are amended, and subsection (10) is added to 1288 

that section, to read: 1289 

719.108 Rents and assessments; liability; lien and 1290 

priority; interest; collection; cooperative ownership.— 1291 

(3) Rents and assessments, and installments on them, not 1292 

paid when due bear interest at the rate provided in the 1293 

cooperative documents from the date due until paid. This rate 1294 

may not exceed the rate allowed by law, and, if no rate is 1295 

provided in the cooperative documents, then interest shall 1296 

accrue at 18 percent per annum. Also, if the cooperative 1297 

documents or bylaws so provide, the association may charge an 1298 

administrative late fee in addition to such interest, in an 1299 

amount not to exceed the greater of $25 or 5 percent of each 1300 

installment of the assessment for each delinquent installment 1301 

that the payment is late. Costs to the unit owner secured by the 1302 

association’s claim of lien with regard to collection letters or 1303 

any other collection efforts by management companies or licensed 1304 

managers as to any delinquent installment of an assessment may 1305 
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WHITE PAPER 
 

PROPOSED § 732.4017 , FLA. STAT. 
 
I. SUMMARY 
 
 There is confusion regarding the alienation of homestead real property in the State of 
Florida.  Article X, Section 4(c) of the Florida Constitution expressly permits the owner of 
homestead real estate, joined by the owner’s spouse if married, to alienate homestead property by 
mortgage, sale or gift.  The constitution only prohibits devises of homestead property if the 
owner is survived by a spouse or minor child.  The term “devise” is defined in the Florida 
Probate Code, not in the Florida constitution.  F.S. § 731.201(10) defines a “devise” as a 
testamentary disposition of real or personal property.  While a lifetime alienation (as opposed to 
a devise upon death) of homestead real estate is expressly permitted by the Florida Constitution, 
there have been several cases in Florida in which the courts have determined that attempted 
transfers of homestead real estate by the owners during their lifetime was not properly 
characterized as an “alienation” of that homestead real property but was in reality an attempted 
testamentary devise of the homestead real property.  One case involved a deed executed by the 
owner of the homestead real property in which certain rights were retained by the owner and 
another case involved the transfer of homestead real property to a revocable living trust by the 
owner during his lifetime.  See Johns v. Bowden, 66 So. 155 (Fla. 1914) and In re Estate of 
Johnson, 398 So.2d 970 (Fla. 4th DCA 1981).  The applicable case law has left confusion and 
uncertainty as to what types of lifetime transfers would qualify as a permitted “alienation” of the 
homestead real property pursuant to Article X, Section 4(c) of the Florida Constitution.  The 
proposed statute is to clarify the law in this area and provide guidance to the residents of Florida 
and various practitioners working in this area as to what types of lifetime transfers would be 
permissible under the constitution and statutory law.  The drafters of the proposed statute believe 
that the statute is only codifying and clarifying existing law and would not be creating new law 
or changing existing law. 
 
II. CURRENT SITUATION 
 
 Article X, section 4(c) of the Florida constitution expressly permits the owner of 
homestead real estate, joined by the owner’s spouse if married, to alienate homestead property by 
mortgage, sale or gift.  The constitution only prohibits devises of homestead property if the 
owner is survived by a spouse or minor child.  The term “devise” is defined in the Florida 
Probate Code, not in the Florida constitution.  Section 732.201(10) defines a “devise” as a 
testamentary disposition of real or personal property. 
 
 Two Florida appellate cases have invalidated attempted dispositions of homestead 
property made by lifetime conveyances in which the transferors retained certain rights in the 
homestead real property either by deed or by trust.  Johns v. Bowden, 68 Fla. 32, 66 So. 155 
(1914) (deed containing terms of trust); In re Estate of Johnson, 398 So.2d 970 (Fla. 4th DCA 
1981) (quitclaim deed to trustee of revocable trust).  Although in each case the trust or deed 
terms provided for a specific disposition of the homestead property upon the settlor’s death, the 
settlor retained the right during lifetime to direct a conveyance of the title and the entire 
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beneficial interest to other persons (including the settlor) at the settlor’s pleasure.  Thus the 
interest in the homestead property that was conveyed was not a vested right in the property to 
any of the beneficiaries named in the trust instrument, but was a contingent interest subject to the 
right of the settlor to direct the trustee to convey the property to others during the settlor’s 
lifetime.  Because of the retention of the entire beneficial estate in the settlor during life, in each 
case the trust instrument was in effect an attempted testamentary disposition of homestead 
property in contravention of the restrictions set forth in the Florida constitution. 
 
 Based on these two seminal cases, practitioners in this area, including title companies and 
attorneys engaged in estate planning, are not certain as to what the courts of this state will hold 
regarding certain types of lifetime transfers which the drafters of the proposed statute believe are 
permissible under the Florida Constitution and Florida statutory law.   
 
III. EFFECT OF PROPOSED CHANGE 

The proposed statute makes it clear that an inter vivos conveyance of an interest in 
homestead property will not be considered a “devise,” provided that certain conditions are met.  
If those conditions are met, an interest in homestead property that is conveyed inter vivos will 
not be subject to the restrictions on devise of homestead property upon death, even without a 
waiver of homestead rights by the surviving spouse, because the interest will have been alienated 
for property law purposes during the homestead owner’s lifetime, without retention of the entire 
beneficial estate in the settlor, and thus will not be owned for purposes of descent and devise 
upon death.   

 
The beneficial effect of the statute will be to create a comfort level for the residents of the 

State of Florida when they are attempting to plan with their residence, which in most cases is 
their most valuable asset.  Both title companies and attorneys who are engaged in estate planning 
will better be able to assist their clients in providing advice to their clients about their house and 
under what circumstances it will be permissible and advisable to engage in a lifetime alienation 
of their residence.  The courts of the State of Florida will also be provided with a defined set of 
rules under which they can review situations involving the lifetime alienation of homestead real 
property.   

 
The proposed statute would be most useful in situations where a divorced or widowed 

parent has minor children and wishes to transfer his or her homestead into an irrevocable trust in 
order to avoid the homestead being placed in a guardianship if that parent dies before his or her 
minor children reach 18 years of age.  The drafters of the proposed statute believe that the statute 
is only codifying and clarifying existing law and would not be creating new law or changing 
existing law. 

 
IV.  ANALYSIS  

 Subsection (1) of the proposed statute sets forth two essential requirements: (1) there 
must be a valid inter vivos conveyance of an interest to one or more persons other than the 
homestead owner, and (2) the homestead owner cannot have the power, acting in any capacity, 
whether alone or in conjunction with another person, to revoke the interest that is conveyed, or to 
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revest the interest in the owner.  The conveyance can be outright (such as a deed of a remainder 
interest to a named individual), or it can be in trust for the benefit of one or more beneficiaries. 
 
 Subsection (2) applies to conveyances made in trust, and permits the owner of the 
homestead property to retain a power to alter the beneficial use and enjoyment by any one or 
more of the beneficiaries of the trust, as long as the power cannot be exercised in favor of the 
owner, the owner’s creditors, the owner’s estate, or the creditors of the owner’s estate, or in a 
manner that would discharge a legal obligation of the owner.  The owner can exercise a power to 
alter the interests of beneficiaries who are identified in the trust instrument, but cannot exercise it 
in favor of persons not included in the class of beneficiaries identified in the trust instrument.  
For example, if the trust is a discretionary trust for the benefit of the owner’s descendants living 
from time to time, the owner can exercise a power to exclude a child of the owner as a 
beneficiary, or to change the ages specified for outright distributions, but the owner could not 
direct that distributions be made to the owner’s spouse or to anyone else not a descendant of the 
owner.  The power can be only be exercised during the owner’s lifetime, and thus cannot be 
exercised by will. 
 
 Retention of such a power usually will be necessary in order to avoid immediate gift tax 
consequences upon the transfer of an interest in the homestead property, even if the owner 
retains a separate interest in the property (because of the rules under Section 2702 of the Internal 
Revenue Code).  For example, if the owner of homestead property conveys the homestead 
property to an irrevocable discretionary sprinkling trust for the benefit of the owner’s 
descendants living from time to time, the full fair market value of the property will be subject to 
gift tax even if the owner retains a life estate in the homestead (because under Section 2702 of 
the Internal Revenue Code there is no offset for any interest retained by the owner other than an 
annuity or unitrust interest).  Retention of a power to alter the beneficial use or enjoyment of the 
interest conveyed (whether the power is limited in scope or is unlimited) will eliminate 
immediate gift tax consequences even if the power is limited in its scope, by utilizing the 
incomplete gift rules under Section 2511 of the Internal Revenue Code. 
 
 The language of subsection (2) follows the terminology used in Section 2041 of the 
Internal Revenue Code, which provides that certain limited powers of appointment will not cause 
property subject to the power to be included in the gross estate of the holder of the power.  Use 
of that terminology is appropriate in subsection (2) of the proposed statute not because of estate 
tax reasons, because retention by a settlor of any power to alter the beneficial use or enjoyment 
by others of property held in trust ordinarily will cause the property to be included in the settlor’s 
gross estate, whether the power is limited or is general.  Rather, the terminology of Section 2041 
of the Internal Revenue Code sets forth a clear demarcation line between the types of powers in 
which the holder of the power has a personal economic interest and those in which the holder of 
the power has no direct or indirect personal economic interest.  In both the Johns and Estate of 
Johnson cases, supra, the homestead owner had retained the entire beneficial interest and right in 
the property, such that no interest could pass to other persons until the owner’s death.  The types 
of retained powers in those cases were so broad and unlimited that by their very nature the settlor 
of the trust had retained the entire beneficial estate in the homestead property.  As noted by the 
Florida Supreme Court in Johns: 
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Because of the retention of the entire beneficial estate in the grantor during his 
life, the instrument, in practical effect, is in the nature of a testamentary 
disposition of property alleged to be a homestead, and a testamentary disposition 
of homestead property is forbidden by law when the testator leaves a wife or 
child. 
 
If the property was, and continued to be, in fact and in law, a homestead, the 
alleged trust deed, not being an absolute conveyance of any vested estate in the 
land to take effect during the grantor’s lifetime, is apparently ineffectual for the 
purpose designed.  [66 So. at 159] 
 

 The terminology used in Section 2041 of the Internal Revenue Code differentiates 
between powers which cannot benefit the holder of the power either directly (by exercising it in 
favor of the owner or the owner’s estate) or indirectly (by exercising the power in favor of 
creditors of the owner or the owner’s estate, or in ways that discharge a legal obligation of the 
owner), and powers which the holder can use for his or her own benefit.  Use of that terminology 
in subsection (2) of the proposed statute confines the scope of powers which can be retained by 
the owner over disposition of the homestead property to those which cannot benefit the owner 
either directly or indirectly; it requires that interests which pass to other persons during the 
owner’s lifetime do so irrevocably; and it makes it impossible for the owner to retain the entire 
beneficial interest and right in the property.  These requirements will eliminate the attributes of 
the revocable transfers which caused the courts to invalidate the purported transfers in Johns and 
in Estate of Johnson). 
 
 Subsection (3) of the proposed statute clarifies that if an inter vivos conveyance satisfies 
the requirements of subsection (1) of the proposed statute, the owner can retain separate interests 
in the homestead property, such as a life estate (which would be desirable if the owner intends to 
continue to occupy the homestead property and wishes to retain homestead property tax benefits 
such as the Save Our Homes cap on increases in assessed taxable value).  Interests that satisfy 
the requirements of subsection (1) of the proposed statute will not be treated as testamentary in 
nature even if they are future interests, such as a remainder interest following a life estate 
retained by the homestead owner.  Furthermore, an interest that satisfies the requirements of 
subsection (1) of the proposed statute is not testamentary in nature even if the interest is subject 
to extinction upon the occurrence of an irrevocably specified event or contingency, such as the 
owner being alive on a date when all of the owner’s children have reached the age of majority (at 
which time the constitutional restrictions on devise would no longer exist).  
 
 The following are examples of qualifying inter vivos conveyances that are not subject to 
the constitutional and statutory restrictions on the devise of homestead property (whether or not 
the owner is survived by a spouse or minor child, assuming that all other conveyancing 
requirements have been met).  It is assumed in each example that the homestead owner does not 
retain a power in any capacity, acting alone or in conjunction with any other person, to revest the 
conveyed interest in him or herself: 
 
 1.  An inter vivos conveyance to a qualified personal residence trust (within the meaning 
of section 2702 of the Internal Revenue Code). 
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 2.  An inter vivos conveyance of a remainder interest in homestead property (whether 
outright or in trust) following a life estate retained by the owner. 
 
 3.  An inter vivos conveyance of a remainder interest in homestead property that is 
subject to complete divestment if the owner of the homestead property survives to a date that is 
specified in the instrument of conveyance, or if the conveyance is in trust, to a date that is 
specified in the trust instrument.  (Example: a vested remainder interest that is subject to 
divestment with a reversion back to the homestead owner if he or she is still alive on a specified 
date, or that is subject to divestment with a reversion back to the owner’s estate if he or she is not 
survived by a minor child upon his or her death). 
 
 It should be sufficiently clear that conveyance of an interest that meets the requirements 
of the proposed statute will not cause the homestead owner’s retained interest to be revalued for 
assessment purposes, as long as the person conveying the interest retains a life estate or other 
interest that qualifies as homestead for real property tax purposes under current law. 
 
V. FISCAL IMPACT ON STATE AND LOCAL GOVERNMENTS 

 The proposal does not have a fiscal impact on state governments but may create a 
positive tax effect on local governments as there may be a taxable event upon certain inter vivos 
transfers of homestead real property. 

VI. DIRECT IMPACT ON PRIVATE SECTOR 

 The proposal will not have a direct economic impact on the private sector. 

VII. CONSTITUTIONAL ISSUES 

 There appear to be no constitutional issues raised by this proposal as the drafters of the 
statute believe that it is only codifying existing law and is consistent with Article X, Section 4(c) 
of the Florida Constitution. 

VIII. OTHER INTERESTED PARTIES 

 None are known at this time. 

IX. TEXT OF PROPOSED F.S. 732.4017 

732.4017  Inter vivos transfer of homestead property. –  
 

(1) If the owner of homestead property transfers an interest in that property, with or 
without consideration, to one or more other persons during the owner’s lifetime, including a 
transfer in trust, the transfer shall not be a devise for purposes of s. 731.201(10) or s. 732.4015, 
and the interest transferred shall not descend as provided in s. 732.401, if the transferor does not 
retain a power, held in any capacity, acting alone or in conjunction with any other person to 
revoke or revest that interest in the transferor. 
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(2) A “transfer in trust” for purposes of this section shall refer to a trust where the 
transferor of the homestead property, either alone or in conjunction with any other person, does 
not possess a right of revocation as that term is defined in s. 733.707(3)(e).  A power possessed 
by the transferor exercisable during the transferor’s lifetime to alter the beneficial use and 
enjoyment of the interest only within a class of beneficiaries as identified in the trust instrument 
is not a right of revocation if the power cannot be exercised in favor of the transferor, the 
transferor’s creditors, the transferor’s estate, the creditors of the transferor’s estate, or in 
discharge of the transferor’s legal obligations.  Nothing in this subsection shall be construed as 
creating an inference that a power not described in this subsection is a power to revoke or revest 
an interest in the transferor.  

 
(3) The transfer of an interest in homestead property described in subsection (1) shall not 

be treated as a devise of that interest even if: 
 
(a) the transferor retains a separate legal or equitable interest in the homestead property, 

whether directly or indirectly through a trust or other arrangement, such as a term of years, life 
estate, reversion, possibility of reverter, or fractional fee interest; 

 
(b) the interest transferred will not become a possessory interest until a date certain or 

upon a specified event the occurrence or nonoccurrence of which does not constitute a power 
held by the transferor to revoke or revest the interest in the transferor, including without 
limitation, the death of the transferor; or 

 
(c) the interest transferred is subject to divestment, expiration, or lapse upon a date 

certain or upon a specified event the occurrence or nonoccurrence of which does not constitute a 
power held by the transferor to revoke or revest the interest in the transferor, including without 
limitation survival of the transferor. 

 



 

 

732.4017  Inter vivos transfer of homestead property. –  
 

(1) If the owner of homestead property transfers an interest in that property, with or 
without consideration, to one or more other persons during the owner’s lifetime, including a 
transfer in trust, the transfer shall not be a devise for purposes of s. 731.201(10) or s. 732.4015, 
and the interest transferred shall not descend as provided in s. 732.401, if the transferor does not 
retain a power, held in any capacity, acting alone or in conjunction with any other person to 
revoke or revest that interest in the transferor. 

 
(2) A “transfer in trust” for purposes of this section shall refer to a trust where the 

transferor of the homestead property, either alone or in conjunction with any other person, does 
not possess a right of revocation as that term is defined in s. 733.707(3)(e).  A power possessed 
by the transferor exercisable during the transferor’s lifetime to alter the beneficial use and 
enjoyment of the interest only within a class of beneficiaries as identified in the trust instrument 
is not a right of revocation if the power cannot be exercised in favor of the transferor, the 
transferor’s creditors, the transferor’s estate, the creditors of the transferor’s estate, or in 
discharge of the transferor’s legal obligations.  Nothing in this subsection shall be construed as 
creating an inference that a power not described in this subsection is a power to revoke or revest 
an interest in the transferor.  

 
(3) The transfer of an interest in homestead property described in subsection (1) shall not 

be treated as a devise of that interest even if: 
 
(a) the transferor retains a separate legal or equitable interest in the homestead property, 

whether directly or indirectly through a trust or other arrangement, such as a term of years, life 
estate, reversion, possibility of reverter, or fractional fee interest; 

 
(b) the interest transferred will not become a possessory interest until a date certain or 

upon a specified event the occurrence or nonoccurrence of which does not constitute a power 
held by the transferor to revoke or revest the interest in the transferor, including without 
limitation, the death of the transferor; or 

 
(c) the interest transferred is subject to divestment, expiration, or lapse upon a date 

certain or upon a specified event the occurrence or nonoccurrence of which does not constitute a 
power held by the transferor to revoke or revest the interest in the transferor, including without 
limitation survival of the transferor. 
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IT IS HEREBY PROPOSED THAT SECTION 736.0505, FLORIDA STATUTES, 
BE AMENDED TO READ AS FOLLOWS: 
736.0505  Creditors' claims against settlor.--  

(1)  Whether or not the terms of a trust contain a spendthrift provision, the following rules apply:  

(a)  The property of a revocable trust is subject to the claims of the settlor's creditors during the 
settlor's lifetime to the extent the property would not otherwise be exempt by law if owned 
directly by the settlor.  

(b)  With respect to an irrevocable trust, a creditor or assignee of the settlor may reach the 
maximum amount that can be distributed to or for the settlor's benefit. If a trust has more than 
one settlor, the amount the creditor or assignee of a particular settlor may reach may not exceed 
the settlor's interest in the portion of the trust attributable to that settlor's contribution.  

(c)  Notwithstanding the provisions of paragraph (b), the assets of an irrevocable trust may not be 
subject to the claims of an existing or subsequent creditor or assignee of the settlor, in whole or 
in part, solely because of the existence of a discretionary power granted to the trustee by the 
terms of the trust, or any other provision of law, to pay directly to the taxing authorities or to 
reimburse the settlor for any tax on trust income or principal which is payable by the settlor 
under the law imposing such tax.  

(2)  For purposes of this section:  

(a)  During the period the power may be exercised, the holder of a power of withdrawal is treated 
in the same manner as the settlor of a revocable trust to the extent of the property subject to the 
power.  

(b)  Upon the lapse, release, or waiver of the power, the holder is treated as the settlor of the trust 
only to the extent the value of the property affected by the lapse, release, or waiver exceeds the 
greater of the amount specified in:  

1.  Section 2041(b)(2) or s. 2514(e); or  

2.  Section 2503(b),  

of the Internal Revenue Code of 1986, as amended.  
 (3) For purposes of this section, amounts contributed to an inter vivos marital trust are not 
deemed to have been contributed by the settlor even if the settlor is a beneficiary of the trust 
following the death of the beneficiary's spouse, whether by provision of such trust or as the result 
of the exercise of a special or general power of appointment by the initial donee spouse, if such 
trust is:  
 
(a) described in section 2523(e) of the Internal Revenue Code of 1986; or 
 
(b) described in section 2523(f) of the Internal Revenue Code of 1986, and subject to the election 
described in that section. 
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Real Property, Probate and Trust Law Section of The Florida Bar 

 
White Paper on Proposed Revision to Florida Statutes Section 736.0505 

 
 
 
 

I.  SUMMARY 
 
The proposed legislation is the product of study and analysis by The Estate and Trust Tax 
Planning Committee (the “Committee”) of the Real Property, Probate and Trust Section of The 
Florida Bar (the “RPPTL Section”).  The Asset Preservation Committee of the RPPTL Section 
was also involved.  
 
The proposed legislation would amend Florida Statutes Section 736.0505 by adding new Sub-
section 736.0505(3) to provide that, for purposes of Florida Statutes Section 736.0505, assets 
contributed to an inter vivos marital trust that is treated as qualified terminable interest property 
under Section 2523(f) of the Internal Revenue Code of 1986, as amended (the “Code”), or to an 
inter vivos marital trust that is treated as a general power of appointment trust under Code 
Section 2523(e), are not deemed to have been contributed by the settlor even if the settlor is a 
beneficiary of the trust following the death of the settlor’s spouse.   Therefore, the assets held for 
the benefit of the initial settlor after the death of his or her spouse would not be subject to Florida 
Statutes Section 736.0505(1)(b), which, if applicable, would allow the settlor’s creditors to reach 
the trust assets. 
 

II.  CURRENT SITUATION 
 
Irrevocable inter vivos trusts created under Code Section 2523(e), known as “general power of 
appointment trusts,” and under Code Section 2523(f), known as “qualified terminable interest 
property trusts,” or “QTIP trusts”, will be used with greater frequency as a result of the increase 
in the federal estate tax exemption to $3.5 million for the year 2009 (and beyond?).  In order for 
a married couple to take full advantage of the estate tax exemption, each spouse must have 
sufficient assets at his or her date of death.  Under current law, the exemptions are not 
“portable,” so if one spouse underutilizes his or her exemption, the surviving spouse cannot 
enhance his or her estate tax exemption with any unused portion of the exemption of the first 
spouse to die.   
 
Many planners suggest the use of inter vivos QTIP trusts to allow for the full use of the donee 
spouse’s estate tax exemption without compromising the ability of the donor spouse to control 
the disposition of the trust assets after the donee spouse’s death.  The assets in the inter vivos 
QTIP trust will benefit the donor’s beneficiaries after the death of the donee spouse, and not the 
donee spouse’s beneficiaries.  To the extent of the estate tax exemption, assets in the inter vivos 
QTIP trust will pass free of estate and (probably) generation-skipping transfer taxes upon the 
death of the donee spouse.  
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In some situations, the settlor of the trust will not take advantage of the estate planning benefits 
of a QTIP trust unless the trust is structured so that he or she could be a beneficiary of the trust if 
the settlor’s spouse predeceases.  Commonly, the inter vivos QTIP trust gives the donee spouse a 
non-general power to appoint the assets among the settlor’s descendants and the settlor.  This can 
be done without sacrificing the tax planning objectives sought to be accomplished by the trust.  If 
the settlor has sufficient assets of his or her own, the QTIP trust assets can pass to the children of 
the initial settlor upon the death of the donee spouse.  However, if the donee spouse believes that 
the donor may be in need of the assets in the QTIP trust, the spouse can exercise his or her 
testamentary power of appointment in favor of the donor, typically to create a trust that will not 
be included in the taxable estate of the initial settlor for gift and estate tax purposes.   
 
In this case, the donor spouse’s creditors may argue that the donor was in fact the settlor of the 
new trust created by the exercise of the donee spouse’s power of appointment.  If this were so, 
under Florida Statutes Section 736.0505(1)(b), the assets in the trust created by the exercise of 
the spouse’s power of appointment would be considered as held for the benefit of the donor in a 
self-settled trust, and would not be protected from the claims of the donor’s creditors after the 
donee spouse’s death.  There is theoretical support for this approach under the so-called “relation 
back doctrine.”1 
 
Other states have addressed this issue by providing broad creditor protection for certain self- 
settled trusts.2  Arizona has enacted,3 and Michigan has proposed, legislation providing that the 
settlor of an inter vivos QTIP trust is not treated as the settlor of any trust created at the donee 
spouse’s death for the benefit of the initial settlor.  Florida law is presently unclear on this point; 
this uncertainty has a chilling effect on the use of this otherwise very effective planning 
technique.  Florida residents who want a predictable outcome are forced to create inter vivos 
QTIP trusts in states, such as Arizona, that provide greater protection from the initial settlor’s 
creditors.   

 
III.  EFFECT OF PROPOSED CHANGES 

(DETAILED ANALYSIS OF PROPOSED REVISIONS) 
 

The legislative proposal would amend Florida Statutes Section 736.0505 to provide, in effect, 
that that the donor of an inter vivos QTIP trust will not be treated as the settlor of that trust.  
Thus, the provisions of Section 736.0505(1)(b) – which provide that the creditors of the settlor of 
an irrevocable trust can reach the maximum amount that can be distributed to or for the settlor's 

                                                 
1 The relation back doctrine provides that the instrument exercising a donee’s power of appointment is to be read as 
part of the instrument that created the power of appointment.  This would mean the appointee of the property would 
take directly from the donor of the power, rather than from the donee.  See 3 Restatement of Property (1940) §318 
Comment (b).”   See also In re Estate of Wylie, 342 So. 2d 996, 998 (Fla. Ct. App. 4th Dist., 1977); In the Matter of 
the Estate of Chester W. Stephens, Deceased, 49 Misc. 2d 1003 (Surrogate’s Ct. of N.Y., Broome Cty., 1966). 
 
2 Alaska, Delaware, Rhode Island, Nevada, New Hampshire, South Dakota, Missouri, Oklahoma, Utah, Tennessee, 
and Wyoming.  Such legislation is currently under considerable study by the Asset Preservation Committee of the 
RPPTL Section. 
 
3 Arizona Statutes Section 14-10505. 
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benefit – will not apply to the inter vivos QTIP trust because the donor will not be treated as the 
“settlor” of the trust for purposes of the statute.  
 
Creditors’ rights, property interests and transfer taxes are frequently inter-related.  An outcome 
as to one of these three areas frequently dictates the outcome of the other two; for example, if 
certain property is treated as subject to one’s creditors, it is also treated as being owned by that 
person for purposes of transfer taxes.    
 
For example, Treasury Regulations Section 25.2523(f)-1(f), Example 11 provides that trust 
assets will not be includible in the settlor’s estate in the following case:   
 

Settlor creates a trust with income payable to the Settlor’s spouse for her life, and 
upon the spouse’s death, income to the Settlor for his life, with the trust corpus 
payable to the Settlor’s children upon the Settlor’s death.  If the Settlor elected to 
treat the trust property as qualified terminable interest property under Code 
Section 2523(f), the trust corpus will be includible in his spouse’s estate at her 
death in accordance with Code Section 2044.  Under Code Section 2044(c), 
property included in a decedent’s estate is treated as property passing from the 
decedent.  Therefore, the Settlor’s spouse is treated as the transferor [i.e., the 
owner] of the trust property for estate and gift tax purposes.  Thus, when the 
Settlor dies, the property will not be included in his estate.4   

 
The proposed legislation brings the Florida creditor protection aspects of the type of inter vivos 
QTIP trust discussed above in line with the federal tax treatment of the trust.  Under the proposed 
legislation, a settlor who establishes a Code Section 2523(e) inter vivos trust, or a trust as to 
which the QTIP election under Code Section 2523(f) is made, and who, upon the death of the 
settlor’s spouse, becomes a beneficiary of the trust, will not be treated as the settlor of the trust 
for purposes of Section 736.0505.  Instead, the initial settlor’s spouse will be treated as the settlor 
of the trust, just as the donee spouse is treated as the owner of the trust assets for federal tax 
purposes. 
 
If the donor spouse simply gives his or her spouse assets, and if after the donee’s death those 
assets are used to fund a spendthrift trust for the benefit of the surviving spouse, few would take 
seriously the proposition that the assets in the trust would be subject to the donor / surviving 
spouse’s creditors.   There is nothing about an inter vivos general power of appointment or QTIP 
trust that compels a different result.   
 
Finally, if the assets in the inter vivos marital QTIP or general power of appointment trust held 
for the settlor after the donee spouse’s death are subject to the claims of the settlor’s creditors, 
this effectively eliminates the use of this technique in Florida.  If the assets can be reached by the 
settlor’s creditors, those assets will likely be included in his or her estate for federal estate tax 
purposes, which entirely defeats one of the primary purposes of establishing the trust.   There is 
no other compelling benefit to be derived by putting Floridians at such an estate tax planning 
disadvantage. 
 

                                                 
4 See also PLR 200406004. 
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IV.  FISCAL IMPACT ON STATE AND LOCAL GOVERNMENTS 
 

Adoption of this legislative proposal by the Florida Legislature should not have a fiscal impact 
on state and local governments; rather, it should be revenue neutral. 

 
V.  DIRECT IMPACT ON PRIVATE SECTOR 

 
The proposed legislation will lend clarity to an uncertain area of the law, and will enable 
Floridians to obtain finality and predictability of results in connection with a useful estate 
planning technique.  
  

VI.  CONSTITUTIONAL ISSUES 
 
The Committee believes that the legislative proposal does not violate any of the provisions of the 
Constitution of the State of Florida or of the United States Constitution.  
  

VII.  OTHER INTERESTED PARTIES 
 

Other groups that may have an interest in the legislative proposal include the Tax Section of The 
Florida Bar and the Florida Bankers Association. 
 
 
417975 
 
 
 
417975 









































































CONTRACT ADDENDUM

By mutual consent of the parties hereto and consistent with the enactment of revisions to
Sections 11.045 and 112.3215 and related provisions of the Florida Statutes during the
2005-B Special Session of the Legislature, the contract with Pennington, Moore, Wilkinson,
Bell & Dunbar, P.A. (“Pennington”) is revised to identify the services and the compensation
for said services in the following categories:

1. Lobbying before the Legislature: The client and Pennington agree that the
portion of time and services under the Agreement that is to be devoted to influencing or
attempting to influence legislative action or non-action through oral or written
communication or attempting to obtain the goodwill of members of the Legislature and
employees of the Legislature shall be equal to forty percent (40%) of the total time and
services to be provided under this Agreement.  The annual compensation to be paid for
these services shall be $40,000.00.

2. Lobbying before the Executive Branch: The client and Pennington agree
that the portion of time and services under the Agreement that is to be devoted to
influencing or attempting to influence an agency with respect to a decision of the agency
in the area of policy through oral or written communication or attempting to obtain the
goodwill of an agency official or employee shall be equal to twenty percent (20%) of the
total time and services to be provided under this Agreement.  The annual compensation
to be paid for these services shall be $20,000.00.

3. Other Non-Lobbying Services:  The client and Pennington agree that the
portion of time and services under the Agreement to be devoted to non-lobbying services
for the client, its members and employees, including, but not limited to, preparation of CLE
educational written and oral offerings and briefings, legal research, attendance at meetings
of the client and related travel, communications with judicial and court administration
officials and the preparation of written articles, opinions and reports for the client, shall be
equal to forty percent (40%) of the total time and services to be provided under this
Agreement.  The annual compensation to be paid for these services shall be $40,000.00.

Except as modified hereby, the terms and conditions of the contract with Pennington,
Moore, Wilkinson, Bell and Dunbar, P.A., are ratified and confirmed to be effective this
____ day of ____________, 2009.

PENNINGTON, MOORE, WILKINSON, REAL PROPERTY, PROBATE &
BELL & DUNBAR, P.A. TRUST LAW SECTION OF THE

FLORIDA BAR

By:                                                         By:                                                           
     Peter M. Dunbar     

By:______________________________
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From: Brian C. Sparks [mailto:bsparks@hwhlaw.com]  

Sent: Thursday, June 25, 2009 4:30 PM 

To: John Neukamm 

Cc: Jay D. Mussman; Ramirez, Stephanie A.; sdiamond@wdclaw.com; Linda Griffin-Keliher; 
ed.koren@hklaw.com 

Subject: RE: FICPA Liaison - Save the Date - Luncheon Invite June 25, 2009  

 

I attended The Florida Bar Business Law Section FICPA Liaison Committee meeting today on behalf of 
the RPPTL Section at The Florida Bar annual meeting in Orlando.  (Sandy, I saw you talking with Laird 
during the lunch hour, but was on the run to join the Business Law Committee luncheon, so I didn't have a 
chance to stop and say "hello"--sorry.)  The meeting was well-attended by 25-30 people representing the 
various TFB sections and FICPA committees.  The committee is still getting organized, but we covered a 
range of topics.  I'll be happy to give a more complete report at the EC meeting at the Breakers if you wish. 

We discussed legislative, CLE/CPE, networking, and other potential opportunities for interactions.   
  
From our perspective, I suggest that we have two (ideally more) liaisons appointed to represent each of the 
Real Property and Probate Divisions.  Ed Koren, Jay Mussman, and Linda Griffin already have expressed 
an interest.   
  
In addition to plans for upcoming email conversations regarding further organizational and agenda items, 
the committee tentatively agreed to meet again next at the FICPA Accounting Show in Ft. Lauderdale, 
which will be held September 23, 24, and 25. 
  
I know that's just a quick rundown.  Let me know if you have any questions. 
  
Brian 
  

 
Brian C. Sparks 
 
Hill Ward Henderson 
3700 Bank of America Plaza 
101 East Kennedy Boulevard 
Tampa, FL  33602 
http://www.hwhlaw.com 
Main: 813‐221‐3900 
Fax: 813‐221‐2900 
Direct: 813‐222‐8515 
bsparks@hwhlaw.com 
 





































COUNCIL OF SECTIONS REPORT 
 

June 27, 2009 
 

 John B. Neukamm, Chair-Elect 
REAL PROPERTY, PROBATE AND TRUST LAW SECTION 

 

Good morning!  My name is John Neukamm, and I am thrilled that, in four short days, I will become 
Chair of the Real Property, Probate & Trust Law Section.  Our Section has grown steadily since its 
establishment nearly 55 years ago and has increased by approximately 25% during the most recent 
five year period to nearly 10,000 lawyers.   
 
We recognize that our large size presents both significant opportunities and unique challenges, so, 
after input provided by a diverse group of Section leaders over the course of our annual retreat last 
April, our Executive Council adopted a comprehensive five year strategic plan at our annual 
Convention last month.  Our 21 page plan addresses goals with respect to governance of our Section, 
membership, legislative and advocacy efforts, communication, CLE and finances through clearly 
defined objectives, targeted deadlines and assignments of responsibility for attaining the various 
objectives to specific officers or committees.  For example, our goals with respect to Section 
membership include the following: 

- Goal 1: Increase the membership of the RPPTL Section 
- Goal 2: Provide better orientation for new RPPTL Executive Council members 
- Goal 3: Increase the diversity of the RPPTL Section 
- Goal 4: Support and facilitate the development of RPPTL student organizations at 

Florida law schools 
 
We are also involved in a significant revision of our Bylaws which were drafted with a much smaller 
and less active organizational structure as a model.   We hope to adopt those new Bylaws during this 
calendar year. 
 
We are extremely fortunate to have a well-defined organizational structure and a very long 
leadership track; in fact, I have served as a Section officer since 2002 and as a member of its 
Executive Council since 1993, and 23 of our past chairs participated in our Long Range Planning 
Committee meeting last January to nominate this year’s slate of officers.  With 18 real property 
division committees, 15 probate law committees, 20 general standing committees and 23 liaisons 
with other Sections or organizations and several representatives from each judicial circuit, it is easy 
to understand why our Executive Council consists of more than 250 actively involved Section 
leaders.  Several committees, such as probate law, condominium law, trust law and construction law, 
have 50 - 120 members in attendance at each meeting, and many of those committee members come 
from outside our Executive Council.  Our stable structure and the broad based participation in our 
committees allow us to effectively deliver the core functions of the Section:  providing high quality 
continuing legal education, vigorous judicial and legislative advocacy and significant membership 
development and service.  Our Executive Council meets five times a year; four times within the 



State of Florida, and once outside of the State.  In fact, I just returned from a site visit to Maui, 
where we will be meeting next March, and I’m wearing a T-shirt from our last out-of-state meeting 
in the Galapagos Islands underneath this shirt (reveal Galapagos iguanas’ “We’re being invaded by 
RPPTLs” T-shirt).   
 

Our CLE programs have always been the heart of the Section.  We produced 14 continuing legal 
education programs last year, including three certification programs, and we expect to attract 550 
attendees to our annual Legislative and Case Law Update this year.  We are pleased that our 
impressive slate of speakers this year includes Chief Justice Peggy Quince, and last year’s Legislative 
Update was one of the first CLE programs to utilize a live web broadcast.   
 
The RPPTL Section is seriously involved in legislative advocacy efforts.  In many instances, we 
spend several years on a single project, producing detailed white papers and slowly building 
consensus.  We have an enormously hardworking and effective lobbying team and we are extremely 
appreciative of the help that Paul Hill and his staff provide to us, guiding us through this process.  
Through the efforts of our substantive law committees, our Legislative Committee, which was ably 
led by Burt Bruton over the last two years, our lobbyists, led by Pete Dunbar and Bar staff, seven of 
eight Section initiatives passed and all nine bills opposed by the Section failed to pass.  In addition, 
our Section provided substantial assistance with respect to the “Big Bar’s” court funding initiative 
and provided significant technical assistance to the Legislature with respect to a number of additional 
bills that passed.   Section legislative initiatives included bills re-writing the lis pendens statute and 
addressing trust administration, condominium law, estate planning, construction defects and 
documentary stamp taxes. 
 
We have always approached our judicial advocacy efforts carefully, but, this last year, quite frankly, 
we found ourselves swamped.  Last December, the Eleventh Circuit Court of Appeals issued its 
decision in the Pugliese v. Pukka case involving the interpretation of the Interstate Land Sales Act in 
a manner that was consistent with the position advocated by the Section.  Early this year, we received 
three other amicus requests from the Third DCA.   I am pleased to report that our Amicus Committee 
Co-Chairs, Bob Goldman and John Little, have prevailed upon one of their law school classmates to 
lend a hand with respect to real estate issues.  Justice Ken Bell mentioned to some of us that, when he 
retired from the Florida Supreme Court, he would like to get more involved in the Section, and we 
have taken him up on his offer! 
 
We have worked very hard to strengthen communications with our members by expanding 
ActionLine.  What used to be a mere newsletter when I served as editor from 1995 – 1999 is now is an 
impressive publication with up to date information and analyses of current legal issues, trends and 
best practices.  It is circulated both by mail and e-mail.  We have also committed significant Section 
financial resources to re-building our website, engaging a webmaster and improving our list serves.  
All of our committees communicate almost exclusively through the website and their individual list 
serves.  Now all committee agendas, minutes and reports are available on the website to any RPPTL 
member and there is some material, such as the Uniform Title Standards, which is available to any 
visitor to the site.  This coming year we hope to collect, post, and most importantly, index, legislative 
request forms and legislative “white papers” from the last decade.  
 



We are continuing a vigorous diversity effort.  We have devoted significant energy and resources to 
attract and maintain minority members to the Section.  We initially focused on the establishment of a 
series of informal “how to” seminars which were actually outside of the Bar’s CLE program.  These 
seminars proved to be extremely effective and brought us in contact with a significant number of 
minority lawyers who either were practicing casually in one of our substantive areas, or who wanted 
to explore developing one of our practice areas.  We have continued our outreach efforts and are 
looking at other types of programs in order to maintain this momentum.  The Diversity Committee 
chairs have also been in contact with several disabilities groups as we hope to expand our program to 
include attorneys with disabilities.   
  
As a compliment to our Diversity Program, and as an effort to attract younger attorneys to the 
Executive Council, we instituted a Fellowship Program, which is patterned on the ABA model.  A 
stipend is provided to our Fellows to defray the cost of attending Executive Council meetings.  Our 
first class of Fellows was chosen last summer from 90 outstanding applicants, and we now have four 
fellows working with the committees of the Section and attending Executive Council meetings.  Our 
fellows are from diverse backgrounds and bring with them an enormous amount of enthusiasm and 
energy.   
 
This report would not be complete without highlighting the extraordinary efforts of our Pro Bono 
Committee and its involvement with Florida Attorneys Savings Homes project. Adele Stone, Drew 
O’Malley and Peggy Rolando have spent countless hours working with Florida Legal Services – 
recruiting volunteers to take foreclosure prevention cases.  As I am sure that you are aware, the Bar 
intake process has produced an avalanche of requests for help.  Despite lots of organization and arm 
twisting, the demand for help has exceeded the supply.   A recent Florida Bar News article 
highlighted several of the successful outcomes arising from this program.  We would appreciate 
assistance from your Sections to help attract volunteers for this worthwhile program. 
 
I will conclude by noting that we are extremely appreciative of the support that we receive from The 
Florida Bar staff.  Our new Section administrator, Liz Smith, has proven to be enthusiastic, competent 
and diligent, and she has been ably trained by Yvonne Sherron, who has been a lifesaver to us over the 
last year.  We were saddened to lose Terry Hill as he moved on to greater opportunities within the Bar, 
but he and other Bar staff, including Paul Hill and Craig Shaw, have been particularly helpful.  
Without the assistance of Bar staff, Section leaders like me, who actually have to occasionally practice 
law, could not possibly accomplish the significant work of our Section, so we are extremely grateful 
for their positive attitude and willingness to devote the time necessary to allow us to accomplish our 
goals.  
 
Thank you for this opportunity to report on our Section’s progress.   We look forward to continued 
involvement with this Council over the next year. 
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736.0505 Creditors’ claims against settlor.--

(1) Whether or not the terms of a trust contain a spendthrift provision, the following rules apply:

(a) The property of a revocable trust is subject to the claims of the settlor’s creditors during
the settlor’s lifetime to the extent the property would not otherwise be exempt by law if owned
directly by the settlor.

(b) With respect to an irrevocable trust which does not contain a spendthrift provision, a
creditor or assignee of the settlor may reach the maximum amount that can be distributed to or for
the settlor’s benefit. If a trust has more than one settlor, the amount the creditor or assignee of a
particular settlor may reach may not exceed the settlor’s interest in the portion of the trust
attributable to that settlor’s contribution.

(c) Notwithstanding the provisions of paragraph (b), the assets of an irrevocable trust may
not be subject to the claims of an existing or subsequent creditor or assignee of the settlor, in
whole or in part, solely because of the existence of a discretionary power granted to the trustee
by the terms of the trust, or any other provision of law, to pay directly to the taxing authorities
or to reimburse the settlor for any tax on trust income or principal which is payable by the settlor
under the law imposing such tax.

(d) With respect to an irrevocable trust which contains a spendthrift provision, a
creditor or assignee of the settlor may not satisfy a claim, or liability on a claim, in either law or
equity, out of the assets the settlor transfers to or the settlor’s beneficial interest in the trust.

1. This paragraph shall not apply to assets transferred to the trust if:

(A) the claim results in a judgment, order, decree, or other legally
enforceable decision or ruling arising from a judicial, arbitration, mediation, or administrative
proceeding commenced by a creditor of the settlor who is a creditor of the settlor before the
settlor’s transfer to the trust of the assets which are the subject of the claim and the claim is made
within the later of (i) four years after such transfer is made, (ii) the expiration of the statute of
limitation applicable to the underlying claim, or (iii) one year after such transfer is or reasonably
could have been discovered by the creditor if the creditor can demonstrate by clear and convincing
evidence that the creditor asserted a specific claim against the settlor before the
transfer;

(B) the settlor’s transfer into trust is made with actual intent to hinder, delay,
or defraud that creditor;

(C) the trust provides that the settlor may revoke, terminate or withdraw all
or part of the trust without the consent of a person who has a substantial beneficial interest in the
trust and the interest would be adversely affected by the exercise of the settlor’s power to revoke
or terminate all or part of the trust;
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(D) the trust requires that all or part of the trust’s income or principal, or
both, must be distributed to the settlor as beneficiary;

(E) the claim is for a payment excepted under s.736.0503;

(F) the transfer is made when the settlor is insolvent or the transfer renders
the settlor insolvent; or

(G) the claim is for recovery of public assistance received by the settlor
under s.409.9101.

2. This paragraph shall also not apply to assets transferred to the trust unless
the settlor has signed a verified document which is substantially accurate and complete as to all
material representations and is delivered to the qualified trustee before or at the time of the transfer
of assets to the trust, which must state:

(A) the settlor has full right, title, and authority to transfer the assets to the
trust;

(B) the transfer of the assets to the trust will not render the settlor insolvent;

(C) the settlor does not intend to defraud an existing creditor by transferring
the assets to the trust;

(D) there is no pending or threatened court actions against the settlor, except
for those court actions identified by the settlor on an attachment to the verified document;

(E) the settlor is not involved in any governmental administrative
proceedings relating to assets the settlor transfers to the trust or the settlor’s beneficial interest in
such assets, except for those administrative proceedings identified by the settlor on an attachment
to the affidavit;

(F) at the time of the transfer of the assets to the trust, the settlor is not
currently in default by more than 30 days of a child support obligation imposed by order of a court
of competent jurisdiction;

(G) the settlor does not contemplate filing for relief under the provisions of
11 U.S.C. (Bankruptcy Code); and

(H) the assets being transferred to the trust were not derived from unlawful
activities.

3. This paragraph shall also not apply to assets transferred to the trust with
respect to a creditor:
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(A) to whom the settlor gave a written representation containing such assets
to the extent that the existence and value of such assets were reasonably relied upon by the creditor
to make any credit decision, or

(B) that were transferred in breach of any written agreement, covenant or
security interest between the settlor and that creditor.

4. This paragraph shall also not apply to assets transferred to the trust unless the
trust instrument appoints a qualified trustee for the assets the settlor transfers to the trust. A power
to distribute the income or invade the principal of such trust to or for the benefit of the settlor in
the exercise of a trustee’s discretion is exercisable only upon consent of the qualified trustee.

5. For purposes of this paragraph:

(A) the term “insolvent” means that the sum of the settlor’s debts is greater
than all of the settlor’s assets at fair valuation and that the settlor is generally not paying his or her
debts as they come due.

(B) the term “assets” shall have the meaning given the term in s.
726.102(2).

(C) the term “qualified trustee” refers to a bank or trust company described
in c.658 authorized to engage in trust businesses. Any trustee who is not a qualified trustee shall
be an administrative trustee.

(2) For purposes of this section:

(a) During the period the power may be exercised, the holder of a power of withdrawal is
treated in the same manner as the settlor of a revocable trust to the extent of the property subject
to the power.

(b) Upon the lapse, release, or waiver of the power, the holder is treated as the settlor of
the trust only to the extent the value of the property affected by the lapse, release, or waiver
exceeds the greater of the amount specified in:

1. Section 2041(b)(2) or s. 2514(e); or
2. Section 2503(b),

of the Internal Revenue Code of 1986, as amended.

(3) For the purposes of this section, the term “revoke, terminate or withdraw” does not include:

(a) A power to veto a distribution from the trust;

(b) A power that is not a general power of appointment as described in s.736.0103(7);
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(c) Unless the trust instrument refers specifically to this subsection and provides expressly
to the contrary, the right to receive a distribution of income, principal, or both in the discretion
of another person only upon the consent of a trustee who is not an adverse party as defined in
s.672(a) of the Internal Revenue Code or who is not related or subordinate to the settlor as
determined in s.672(c) of the Internal Revenue Code;

(d) A right to receive a distribution of principal subject to an ascertainable standard set
forth in the trust instrument;

(e) The power to appoint or remove trust advisors, designated representatives or other
agents who are not related or subordinate to the settlor as determined in s.672(c) of the Internal
Revenue Code who can remove and appoint a qualified trustee;

(f) A right to receive income or principal from a charitable remainder unitrust or charitable
remainder annuity trust as defined in s.664 of the Internal Revenue Code; or

(g) A right to use real property held in a qualified personal residence trust described in
s.2702(c) of the Internal Revenue Code.

(4) The satisfaction of a claim under this paragraph is limited to that part of the trust or transfer
to which it applies.

(5) If a trust instrument has a spendthrift provision as provided under s.736.0502, a creditor of
the settlor has only such rights as are provided in this paragraph, and no creditor shall have any
cause of action or claim for relief against a trustee, trust advisor, designated representative,
attorney, auditor or other agent or assistant involved in the counseling, drafting, preparation,
execution, or funding of the trust.

(6) In any action brought under this paragraph, the burden of proof shall be upon the creditor by
clear and convincing evidence.

(7) For purposes of this section, the transfer shall be considered to have been made on the date the
asset was originally transferred to the trust.

(8) The courts of this state shall have exclusive jurisdiction over any action brought under this
section.

(9) If a trust or an asset transfer to a trust is voided or set aside under this paragraph, the trust or
asset transfer shall be voided or set aside only to the extent necessary to satisfy:

(a) The settlor’s debt to the creditor or other person at whose instance the trust or asset
transfer is voided or set aside; and

(b) Such other relief allowed by law and awarded by the court.
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(10) If a trust or an asset transfer to a trust is voided or set aside under this paragraph and the
court determines that the trustee did not act in bad faith in accepting or administering the asset that
is the subject of the trust:

(a) Subject to any prior perfected security interest, the trustee has a first and paramount lien
against the asset that is the subject of the trust in an amount equal to the entire cost properly
incurred by the trustee in a defense of the action or proceedings to void or set aside the trust or
the asset transfer, including attorney fees;

(b) The trust or asset transfer that is set aside is subject to the proper fees, costs,
preexisting rights, claims, and interest of the trustee and any predecessor trustee if the trustee and
predecessor trustee did not act in bad faith, and

(c) Any beneficiary, including the settlor, may retain a distribution made by exercising a
trust power or discretion vested in the trustee of the trust, if the power or discretion was properly
exercised before the commencement of the action or proceeding to void or set aside the trust or
asset transfer.
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736.0902.  Prudent Investor Rule Not to Apply – 
 
(1) Notwithstanding the provisions of s. 518.11 or s. 736.0804, with respect to any 
contract of life insurance acquired or retained on the life of a qualified person, a trustee 
shall have no duty to: 
 

(a) Determine whether the trust has an insurable interest in the life the 
insured. 
 
(b) Determine whether any contract of life insurance is, or remains, a proper 
investment. 

 
(c) Investigate the financial strength of the life insurance company; 

 
(d) Determine whether to exercise any policy option available under the 
contract of life insurance; 

 
(e) Diversify any such contract of life insurance, or diversify the assets of the 
trust with respect to the contract of life insurance: or 
 
(f) Inquire or investigate the health or financial condition of the insured or 
insureds. 
 

(2) For purposes of this section a "Qualified Person" is any person, or the spouse of 
any person, who has provided the trustee with funds that are used to acquire or pay 
premiums with respect to a policy of insurance on the life of that person, or on the life of 
the spouse of that person, or on the lives of that person and the spouse of that person. 
 
(3) In all cases where this section shall apply, the trustee shall not be liable to the 
beneficiaries of the trust or any other person for any loss sustained with respect to such 
contract of life insurance. 
 
(4) Unless otherwise provided in the trust instrument, this section shall apply: 
 

(a) to any contract of life insurance acquired or received after the effective 
date, and 

 
(b) to any contract of life insurance acquired or received prior to the effective 

date, but only if the trustee has given notice that this section shall apply to the contract. 
 

1. The notice of the application of this section shall be given to the 
insured and to those persons who must be notified of a delegation pursuant to 
s.518.112(3). 

 
2. Notice given to a person who represents the interests of any of the 

persons set forth in subparagraph 1, pursuant to any of the provisions of Part III, 
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Chapter 736, Florida Statutes, shall be treated as notice to the person so 
represented. 

 
3. Notice shall be given in the manner provided in s. 736.0109.  
 
4. If any person notified pursuant to this paragraph objects to the 

application of this section in a writing delivered to the trustee within 30 days of 
the date such notice was received, then this subsections (1) and (3) of this section 
shall not apply until the objection is withdrawn. 

 
5. The trustee may notify each or any person who objects to the 

application of this section, that the trustee intends to delegate the investment 
functions set forth in subsection (1) to that person or persons as investment agent 
pursuant to s. 518.112(2).  Unless the objection is withdrawn within 30 days of 
receiving the notification, then that person or persons shall be deemed to have 
accepted the appointment, and thereafter shall be the investment agent for those 
functions pursuant to s. 518.112 upon the completion of the notification 
requirements set for therein.  The trustee shall thereafter be subject to the 
protections set forth in s. 518.112 and shall have no liability for having selected 
the investment agent or agents. 

 
6. There shall be a rebuttable presumption that any notice sent by 

United States Mail is received three days after depositing the notice in the United 
States Mail system with proper postage prepaid. 

 
(5) This section shall not apply to any contract of life insurance purchased from any 
affiliate of the trustee, or with respect to which the trustee or any affiliate of the trustee 
receives any commission unless the duties have been delegated to another person in 
accordance with s. 518.112.  An "affiliate" of the trustee is any person who controls, is 
controlled by or is under common control with the trustee. 
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518.112. Delegation of investment functions - 
 
(1) A fiduciary may delegate any part or all of the investment functions, with regard 
to acts constituting investment functions that a prudent investor of comparable skills 
might delegate under the circumstances, to an investment agent as provided in subsection 
(3), if the fiduciary exercises reasonable care, judgment, and caution in selecting the 
investment agent, in establishing the scope and specific terms of any delegation, and in 
reviewing periodically the agent's actions in order to monitor overall performance and 
compliance with the scope and specific terms of the delegation. 
 
(2) (a) The requirements of subsection (1) notwithstanding, a fiduciary that 
administers an insurance contract on the life or lives of one or more persons may delegate 
without any continuing obligation to review the agent's actions, certain investment 
functions with respect to any such contract as provided in subsection (3), to any one or 
more of the following persons as investment agents: 
 
  1. The trust's settlor if the trust is one described in > s. 733.707(3); 
 
  2. Beneficiaries of the trust or estate, regardless of the beneficiary's 
interest therein, whether vested or contingent; 
 
  3. The spouse, ancestor, or descendant of any person described in 
subparagraph 1. or subparagraph 2.; 
 
  4. Any person or entity nominated by a majority of the beneficiaries 
entitled to receive notice under paragraph (3)(b);  or 
 
  5. An investment agent if the fiduciary exercises reasonable care, 
judgment, and caution in selecting the investment agent and in establishing the scope and 
specific terms of any delegation. 
 
 (b) The delegable investment functions under this subsection include: 
 
  1. A determination whether the owner of any insurance contract has 
an insurable interest in the life of the insured. 
 
  1. 2. A determination of whether any insurance contract is or remains a 
proper investment; 
  
  3. Any duty to investigate the financial strength of the life insurance 
company. 
 
  2. 4. A determination of whether or not to exercise any policy option 
available under such contracts; 
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  3. 5. A determination of whether or not to diversify such contracts 
relative to one another or to other assets, if any, administered by the fiduciary;  or 
 
  4  6. An inquiry about changes in the health or financial condition of the 
insured or insureds relative to any such contract. 
 
 (c) Until the contract matures and the policy proceeds are received, a 
fiduciary that administers insurance contracts under this subsection is not obligated to 
diversify nor allocate other assets, if any, relative to such insurance contracts. 
 
(3) A fiduciary may delegate investment functions to an investment agent under 
subsection (1) or subsection (2), if: 
 
 (a) In the case of a guardianship, the fiduciary has obtained court approval. 
 
 (b) In the case of a trust or estate, the fiduciary has given written notice, of its 
intention to begin delegating investment functions under this section, to all beneficiaries, 
or their legal representative, eligible to receive distributions from the trust or estate within 
30 days of the delegation unless such notice is waived by the eligible beneficiaries 
entitled to receive such notice.  This notice shall thereafter, until or unless the 
beneficiaries eligible to receive income from the trust or distributions from the estate at 
the time are notified to the contrary, authorize the trustee or legal representative to 
delegate investment functions pursuant to this subsection.  This discretion to revoke the 
delegation does not imply under subsection (2) any continuing obligation to review the 
agent's actions. 
 
  1. Notice to beneficiaries eligible to receive distributions from the 
trust from the estate, or their legal representatives shall be sufficient notice to all persons 
who may join the eligible class of beneficiaries in the future. 
 
  2. Additionally, as used herein, legal representative includes one 
described in > s. 731.303, without any requirement of a court order, an attorney-in-fact 
under a durable power of attorney sufficient to grant such authority, a legally appointed 
guardian, or equivalent under applicable law, any living, natural guardian of a minor 
child, or a guardian ad litem.   
 
  3. Written notice shall be given as provided in Part III of Chapter 
731, Florida Statutes as to an estate, and as provided in s. 736.0109, and Part III of 
Chapter 736, Florida Statutes as to a trust. Written notice shall be: 
 
   a. By any form of mail or by any commercial delivery service, 
approved for service of process by the chief judge of the judicial circuit in which the trust 
has its principal place of business at the date of notice, requiring a signed receipt; 
 
   b. As provided by law for service of process;  or 
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   c. By an elisor as may be provided in the Florida Rules of Civil 
Procedure. 
 
Notice by mail or by approved commercial delivery service is complete on receipt of 
notice.  Proof of notice must be by verified statement of the person mailing or sending 
notice, and there must be attached thereto the signed receipt or other satisfactory evidence 
that delivery was effected on the addressee or on the addressee's agent.  Proof of notice 
must be maintained among the trustee's permanent records.   
 
 (4) If all requirements of subsection (3) are satisfied, the fiduciary shall not be 
responsible otherwise for the investment decisions nor actions or omissions of the 
investment agent to which the investment functions are delegated. 
 
 (5) The investment agent shall, by virtue of acceptance of its appointment, be 
subject to the jurisdiction of the courts of this state. 
 
 (6) In performing a delegated function, the investment agent shall be subject to 
the same standards as the fiduciary. 
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Fiduciary Duties in Insurance Trusts 

WHITE PAPER 
 
 

PROPOSED NEW FLORIDA STATUTE 736.0902 
 

Insurance Trust Subcommittee 
Estate and Trust Tax Committee 

Real Property, Probate and Trust Law Section 
 

 
I. SUMMARY 
 

The purpose of the proposed addition of new section 736.0902 to the Florida 
Statutes, to be titled “Prudent Investor Rule Not to Apply,” is to relieve the trustee of an 
Irrevocable Life Insurance Trust (ILIT) from a duty to determine whether decisions made 
by the Settlor in the selection of a life insurance company, a particular type of life 
insurance policy, and the continuing payment of policy premiums from funds provided 
by the Settlor, are appropriate investments and in the best interest of the beneficiaries. 

 
 
II. CURRENT SITUATION 
 

  The settlor of an ILIT selects the insurer and the applicable policy.  The trustee 
has a continuing duty to the beneficiaries to make certain that the insurance company is 
financially sound and the policy is still a prudent and viable investment. However, it is 
the settlor who makes the initial choice of the insurer and the policy, and the one who 
contributes the funds to pay the annual premiums. It is also the settlor who chooses the 
trustee and with whom he/she has a client relationship.  

 
Presently, s. 518.112 F.S. permits the trustee of an ILIT to delegate some 

responsibilities for life insurance held as an asset of the trust. After giving 30 days’ notice 
to the beneficiaries, the trustee may delegate to an agent the responsibility for monitoring 
the insurer and the policy, exercising policy options, tracking the health of the insured, 
and diversifying the investment. However, it is not appropriate to hold the trustee 
responsible for decisions made by the settlor, nor practical for the trustee to follow the 
formal delegation and notice procedure required by the statute in the following two 
activities: 1) selection by the settlor of the insurer or the policy upon creation of the trust, 
and 2) paying annual premiums from funds provided by the settlor. 

 
Pursuant to s. 627.404 F.S., an insurance policy purchased by a trustee is invalid 

unless the proceeds of the policy are primarily for the benefit of persons who have an 
“insurable interest” (i.e. close relationship) with the insured.  However the trust settlor, 
not the trustee, selects the policy, selects the trustee, names the beneficiaries of the trust 
and provides the funds to pay the premiums.  These choices are often made before the 
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trust is created.  The settlor then funds the trust with funds sufficient only to pay the 
premium on the policy, in most cases immediately before the premium payment is due.  It 
is not reasonable to impose a duty on the trustee to review these particular decisions 
made by the settlor or his advisors, nor practical to force the trustee to utilize the 
delegation process for these particular decisions. 

 
III. EFFECT OF PROPOSED CHANGE GENERALLY 
 

The proposed change would make the new s. 736.0902 F.S. the default provision 
in the absence of contrary language in the governing ILIT instrument. Thus, when the 
policy insures the life of the person providing the funds to acquire the policy or on that 
persons spouse, the trustee would have no duty to determine whether the trust has an 
insurable interest in the life of the insured.  The trustee would also have no duty to 
determine whether any life insurance policy owned by the trust is a proper investment 
when the funds to acquire or carry the policy are provided by the insured or the spouse of 
the insured.  To avoid any conflict of interest or self dealing, this new statute would not 
apply to any life insurance policy purchased from an affiliate of the trustee or from which 
the trustee or an affiliate receives any commission. 

 
The proposal does not otherwise diminish the trustee’s ongoing responsibilities to 

monitor all other types of life insurance.  The proposal also corrects inconsistencies in the 
notice provisions of the Prudent Investor Act, Trust Code and Probate Code. 

 
IV. ANALYSIS 
 
  The primary purpose of an ILIT is to purchase and maintain insurance on the life 

of the settlor that will pay a highly leveraged amount at the settlor’s death that will not be 
includible in the settlor’s gross estate. Since the settlor chooses the insurance carrier, the 
policy, and whether to continue to make annual exclusion gifts to the trust to pay 
premiums on the policy, it is most appropriate and practical to relieve the trustee of the 
duty and liability for those decisions or to be forced to delegate those decisions to an 
agent. This would be accomplished by the proposed new s. 736.0902 F.S. which is set 
forth above. 

 
V. FISCAL IMPACT ON STATE AND LOCAL GOVERNMENTS--None 
 
VI. DIRECT IMPACT ON PRIVATE SECTOR--None 
 
VII. CONSTITUTIONAL ISSUES—None apparent 
  
VIII. OTHER INTERESTED PARTIES—None known at this time 
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Rule 9.170.  Appeal Proceedings in Probate and Guardianship Cases 
 

(a)  Applicability.   Appeal proceedings in probate and guardianship cases shall be as 
in civil cases, except as modified by this rule.  

 
(b)  Appealable Orders.  Except for proceedings under rule 9.100 and rule 9.130(a),    

appeals of orders rendered in probate and guardianship cases shall be limited to orders 
that finally determine a right or obligation of an interested person as defined in the 
Florida Probate Code.  Orders that “finally determine a right or obligation” include, but 
are not limited to, orders that: 
  

(1) determine a petition or motion to revoke letters of administration or 
letters of guardianship; 
 

(2) determine a petition or motion to revoke probate of a will; 
 

(3) determine a petition for probate of a lost or destroyed will; 
 

(4) grant or deny a petition for administration pursuant to section 
733.2123, Florida Statutes; 

 
(5) grant heirship, succession, entitlement, or determine the persons to 

whom distribution should be made; 
 

(6) remove or refuse to remove a fiduciary; 
 

(7) refuse to appoint a personal representative or guardian; 
 

(8) determine a petition or motion to determine incapacity or to remove 
rights of an alleged incapacitated person or ward; 

 
(9) determine a motion or petition to restore capacity or rights of a ward; 

 
(10) determine a petition to approve the settlement of minors’ claims; 

 
(11) determine apportionment or contribution of estate taxes; 

 
(12) determine an estate's interest in any property; 

 
(13) determine exempt property, family allowance or the homestead status 

of real property,  
 

(14) authorize or confirm a sale of real or personal property by a personal 
representative; 

 
(15) make distributions to any beneficiary; 



 

 

 
(16) determine amount and order contribution in satisfaction of elective 

share; 
 

(17) determine a motion or petition for enlargement of time to file a claim 
against an estate; 

 
(18) determine a motion or petition to strike an objection to a claim against 

an estate; 
 

(19) determine a motion or petition to extend the time to file an objection to 
a claim against an estate; 

 
(20) determine a motion or petition to enlarge the time to file an 

independent action on a claim filed against an estate; 
 

(21) settle an account of a personal representative, guardian, or other 
fiduciary; 

 
(22) discharge a fiduciary or the fiduciary's surety; 

 
(23) award attorneys’ fees or costs;  

 
(24) approve a settlement agreement on any of the matters listed above in 

(1) – (19) or authorizing a compromise pursuant to section 733.708, Florida 
Statutes. 
 

(c) Record; Alternative Appendix.  An appeal under this rule may proceed on a 
record prepared by the clerk of the lower tribunal or on appendices to the briefs, as 
elected by the parties within the time frames set forth in rule 9.200(a)(3) for designating 
the record.  The clerk of the lower tribunal shall prepare a record on appeal in accordance 
with rule 9.200 unless the appellant directs that no record shall be prepared.  However, 
any other party may direct the clerk to prepare a record in accordance with rule 9.200.  If 
no record is prepared under this rule, the appeal shall proceed using appendices pursuant 
to rule 9.220.   
 

(d) Briefs.   The appellant’s initial brief, accompanied by an appendix as prescribed 
by rule 9.220 (if applicable), shall be served within 70 days of filing the notice of appeal.  
Additional briefs shall be served as prescribed by rule 9.210. 
 

(e) Scope of Review.  The court may review any ruling or matter related to the order 
on appeal occurring before the filing of the notice of appeal, except any order that was 
appealable under this rule. Multiple orders that are separately appealable under rule 
9.170(b) may be reviewed by a single notice if the notice is timely filed as to each such 
order.   
 



 

 

 
 

. . . .  
 
Rule 9.110. Appeal Proceedings to Review Final Orders of Lower Tribunals and 
Orders Granting New Trial in Jury and Non-Jury Cases 
 

(a) Applicability. This rule applies to those proceedings that 
 

(1) invoke the appeal jurisdiction of the courts described in rules 9.030(a)(1), 
(b)(1)(A), and (c)(1)(A); 
 

(2)seek review of orders entered in probate and guardianship matters that finally 
determine a right or obligation of an interested person as defined in the Florida Probate 
Code; 
 

(3) (2) seek review of administrative action described in rules 9.030(b)(1)(C) and 
(c)(1)(C); and 
 

(4) (3) seek review of orders granting a new trial in jury and non-jury civil and 
criminal cases described in rules 9.130(a)(4) and 9.140(c)(1)(C). 
 

. . . . 
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FLORIDA PROBATE RULES COMMITTEE 
 

REPORT OF PROPOSED RULE AMENDMENTS 
FOR TRIENNIAL CYCLE 

(TO BE FILED WITH SUPREME COURT FEB. 1, 2010) 
 
 The proposed amendments are summarized in the chart below, with full text attached 
in legislative format. Rules that contain Committee Note changes only are not included in the 
chart. Any comments should be sent by August 15, 2009 to the Committee Chair, Frank 
Pilotte, at fpilotte@murphyreid.com, with a copy to Bar liaison Craig Shaw at 
cshaw@flabar.org. 
  
RULE 
 

 
COMMITTEE 
VOTE 

CHANGE TO RULE 

 
5.030 

 
26-0 Subdivision (b) deals with limiting an attorney’s 

appearance in a probate or guardianship 
proceeding when no court order is involved, and 
the amendments clarify the procedure for 
terminating that appearance. Editorial changes in 
subdivision (c) clarify when a court order is 
required for a withdrawal or limited appearance. 

 
5.040 

 
23-0 Subdivision (d) is amended to provide that the 

optional use of formal notice when only informal 
notice is required does not modify any time 
period otherwise specified by statute or rule. 

 
5.110 

 
17-2 Subdivision (a) is amended to add a requirement 

that a personal representative or guardian must 
notify the court of any change of address within 
20 days. 

 
5.200 25-0 Subdivision (e) is amended to clarify that 

reference to the “code” means the “Florida 
Probate Code,” to conform to the same term used 
in several other rules.  
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5.210 

 
25-0 Subdivision (b) is amended to more clearly 

specify who is to receive service of a petition to 
admit a decedent’s will to probate without 
administration. Subdivision (d) is added to 
provide that the court should include a finding 
that the will has been properly executed when it 
admits the will to probate. 

 
5.260 

 
26-0 Subdivision (c) is amended to clarify that a state 

agency filing a caveat need not designate an agent 
for service of process, and to provide that a 
caveator who is not a resident of the county 
where the caveat is filed must designate either a 
resident of that county or an attorney licensed and 
residing in Florida as the agent. Editorial changes 
in (d) and (e). 

 
5.340 

 
25-0 Subdivisions (d) and (g) (former (f)) are amended 

to delete the requirement to serve a copy of the 
inventory on the Department of Revenue, which 
is no longer required by statute. Subdivision (e) 
amended, and new (f) created, to limit the kinds 
of information available to nonresiduary 
beneficiaries.  

5.406 
 
22-0 Subdivision (c) is amended to address instances 

in which the value of the property claimed as 
exempt does not need to be stated in the order. 

 
5.440 

 
25-0 The title of the rule is amended to more clearly 

delineate the scope of the rule and to parallel the 
title of Rule 5.660.  

5.496 
 
24-0 Subdivision (b) is amended to delete the 

requirement that a copy of the objection must be 
served within 10 days, to reflect deletion of that 
time limit from the corresponding statute. 

 
5.696 

 
24-0 Subdivision (b) is amended to eliminate 

redundant language. 
 
5.710 

 
26-0 Editorial change in subdivision (e). 

 
5.725 

 
26-0 Editorial change in subdivision (c). 
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RULE 5.020. PLEADINGS; VERIFICATION; MOTIONS 
 

(a)  Forms of Pleading. Pleadings shall be signed by the attorney of record, 
and by the pleader when required by these rules. All technical forms of 
pleadings are abolished. No defect of form impairs substantial rights, and no 
defect in the statement of jurisdictional facts actually existing renders any 
proceeding void. 

 
(b) Petition. A petition shall contain a short and plain statement of the relief 

sought, the grounds therefor, and the jurisdiction of the court where the 
jurisdiction has not already been shown. 
 

(c)  Motions. Any other application to the court for an order shall be by 
written motion, unless made orally during a hearing or trial. The motion shall 
state with particularity the grounds therefor and shall set forth the relief or order 
sought. 
 

(d) Rehearing. A motion for rehearing of any order or judgment shall be 
served not later than 10 days after the date of filing the order or judgment with 
the clerk as shown on the face of the order or judgment. 
 

(e)  Verification. When verification of a document is required, the document 
filed shall include an oath, affirmation, or the following statement: 
 

“Under penalties of perjury, I declare that I have read the foregoing, and the 
facts alleged are true, to the best of my knowledge and belief.” 

 
Committee Notes 

 
The time for determining when a motion for rehearing must be served has 

been clarified in view of Casto v. Casto, 404 So. 2d 1046 (Fla. 1981). 
 

Rule History 
 

1977 Revision: Editorial change (rule) and expansion of committee note. 
Subdivisions (a), (b), and (d) substantially the same as subdivisions (a), (b), and 
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(f) of prior rule 5.030. Subdivision (c) taken from section 731.104, Florida 
Statutes. For adversary proceedings see new rule 5.025. Notice of 
administration is not a pleading within the meaning of this rule. 
 

1980 Revision: Subdivisions (c) and (d) have been redesignated as (e) and (f). 
New subdivisions (c) and (d) are added to provide for the use of motions in 
probate proceedings other than adversary proceedings and to specifically 
authorize a procedure for rehearing. 
 

1984 Revision: Minor editorial changes. Subdivision (f) of prior rule has been 
deleted as it is now covered under the adversary rules. 
 

1988 Revision: Editorial change in caption of (a). Committee notes revised. 
Citation form change in committee notes. 
 

1992 Revision: Editorial changes. Committee notes revised. Citation form 
changes in rule and committee notes. 

 
2003 Revision: Committee notes revised. 
 
2010 Revision: Committee notes revised. 

 
Statutory References 

 
§ 731.104, Fla. Stat. Verification of documents. 
§ 731.201, Fla. Stat. General definitions. 
§ 733.202, Fla. Stat. Petition. 
§ 733.604(1), Fla. Stat. InventoryInventories and accountings; public records 

exemptions. 
§ 733.901, Fla. Stat. Final discharge. 
§ 735.203, Fla. Stat. Petition for summary administration. 
§ 744.104, Fla. Stat. Verification of documents. 
§ 744.3201, Fla. Stat. Petition to determine incapacity. 
§ 744.331, Fla. Stat. Procedures to determine incapacity. 
§ 744.334, Fla. Stat. Petition for appointment of guardian or professional 

guardian; contents. 
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Rule References 

 
Fla. Prob. R. 5.025 Adversary proceedings. 
Fla. Prob. R. 5.200 Petition for administration. 
Fla. Prob. R. 5.205(b) Filing evidence of death. 
Fla. Prob. R. 5.320 Oath of personal representative. 
Fla. Prob. R. 5.330 Execution by personal representative. 
Fla. Prob. R. 5.350 Continuance of unincorporated business or venture. 
Fla. Prob. R. 5.370(a) Sales of real property where no power conferred. 
Fla. Prob. R. 5.405(b) Proceedings to determine homestead real property. 
Fla. Prob. R. 5.530 Summary administration. 
Fla. Prob. R. 5.550 Petition to determine incapacity. 
Fla. Prob. R. 5.560 Petition for appointment of guardian of an incapacitated 

person. 
Fla. Prob. R. 5.600 Oath. 
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RULE 5.030. ATTORNEYS 
 

(a)  Required; Exception. Every guardian and every personal representative, 
unless the personal representative remains the sole interested person, shall be 
represented by an attorney admitted to practice in Florida. A guardian or 
personal representative who is an attorney admitted to practice in Florida may 
represent himself or herself as guardian or personal representative. A guardian 
advocate is not required to be represented by an attorney unless otherwise 
required by law or the court. 
 

(b) LimitingLimited Appearance without Court Order. An attorney of 
record for an interested person in a proceeding governed by these rules shall be 
the attorney of record in all other proceedings in the administration of the same 
estate or guardianship, except service of process in an independent action on a 
claim, unless 
 

(1)  at the time of appearance the attorney files a notice specifically limiting 
the attorney’s appearance only to the particular proceeding or matter in which 
the attorney appears, or 
 

(2) the court orders otherwise. At the conclusion of that proceeding or 
matter, the attorney’s role terminates upon the attorney filing notice of 
completion of limited appearance and serving a copy on the client and other 
interested persons. 
 

(c)  Withdrawal or LimitingLimited Appearance with Court Order. An 
attorney of record may withdraw or limit the attorney’s appearance with 
approval of the court, after filing a motion setting forth the reasons and serving 
a copy on the client and other interested persons. 
 

Committee Notes 
 

The appearance of an attorney in an estate is a general appearance unless (i) 
specifically limited at the time of such appearance or (ii) the court orders 
otherwise. This rule does not affect the right of a party to employ additional 
attorneys who, if members of The Florida Bar, may appear at any time. 
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Rule History 
 

1975 Revision: Subdivision (a) is same as prior rule 5.040 with added 
provision for withdrawal of attorney similar to Florida Rule of Appellate 
Procedure 2.3(d)(2). Subdivision (b) reflects ruling in case of State ex rel. 
Falkner v. Blanton, 297 So. 2d 825 (Fla. 1974). 
 

1977 Revision: Editorial change requiring filing of petition for withdrawal and 
service of copy upon interested persons. Editorial change in citation forms in 
rule and committee note. 
 

1984 Revision: Minor editorial changes and addition of subdivision (c). 
Committee notes expanded. 
 

1988 Revision: Editorial changes and order of subdivisions rearranged. 
Committee notes expanded. Citation form changes in committee notes. 
 

1992 Revision: Editorial changes. Committee notes revised. Citation form 
changes in committee notes. 
 

2003 Revision: Committee notes revised. 
 

2005 Revision: Committee notes revised. 
 

2006 Revision: Committee notes revised. 
 
2008 Revision: Subdivision (a) amended to reflect that a guardian advocate 

may not be required to be represented by an attorney in some instances. 
Committee notes revised. 

 
2010 Revision: Subdivisions (b) and (c) amended to clarify the procedure for 

termination of an attorney’s representation of an interested person either with or 
without court order. 
 

Statutory References 
 

§ 393.12, Fla. Stat. Capacity; appointment of guardian advocate. 
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§ 731.301, Fla. Stat. Notice. 
§ 733.106, Fla. Stat. Costs and attorney’s fees. 
§ 733.212, Fla. Stat. Notice of administration; filing of objections. 
§ 733.6175, Fla. Stat. Proceedings for review of employment of agents and 

compensation of personal representatives and employees of estate. 
§ 744.108, Fla. Stat. Guardian’s and attorney’s fees and expenses. 
§ 744.3085, Fla. Stat. Guardian advocates. 

 
Rule References 

 
Fla. Prob. R. 5.041(b) Service of pleadings and papers. 
Fla. Prob. R. 5.110(b), (c) Resident agent. 
Fla. R. Jud. Admin. 2.505 Attorneys. 
Fla. R. App. P. 9.440 Attorneys. 
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RULE 5.040. NOTICE 
 

(a)  Formal Notice. 
 

(1) When formal notice is given, a copy of the pleading or motion shall be 
served on interested persons, together with a notice requiring the person served 
to serve written defenses on the person giving notice within 20 days after 
service of the notice, exclusive of the day of service, and to file the original of 
the written defenses with the clerk of the court either before service or 
immediately thereafter, and notifying the person served that failure to serve 
written defenses as required may result in a judgment or order for the relief 
demanded in the pleading or motion, without further notice. 
 

(2) After service of formal notice, informal notice of any hearing on the 
pleading or motion shall be served on interested persons, provided that if no 
written defense is served within 20 days after service of formal notice on an 
interested person, the pleading or motion may be considered ex parte as to that 
person, unless the court orders otherwise. 
 

(3) Formal notice shall be served: 
 

(A) by sending a copy by any commercial delivery service requiring a 
signed receipt or by any form of mail requiring a signed receipt as follows: 
 

(i)  to the attorney representing an interested person; or 
 
(ii) to an interested person who has filed a request for notice at the 

address given in the request for notice; or 
 

(iii) to an incapacitated person or a person with a developmental disability 
to the person’s usual place of abode and to the person’s legal guardian, if any, at 
the guardian’s usual place of abode or regular place of business; or, if there is 
no legal guardian, to the incapacitated person or person with a developmental 
disability at the person’s usual place of abode and on the person, if any, having 
care or custody of the incapacitated person or person with a developmental 
disability at the usual place of abode or regular place of business of such 
custodian; or 
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(iv) to a minor whose disabilities of nonage are not removed, by serving 

the persons designated to accept service of process on a minor under chapter 48, 
Florida Statutes; or 

 
(v) on any other individual to the individual’s usual place of abode or to 

the place where the individual regularly conducts business; or 
 

(vi) on a corporation or other business entity to its registered office in 
Florida or its principal business office in Florida or, if neither is known after 
reasonable inquiry, to its last known address; or 
 

(B) as provided in the Florida Rules of Civil Procedure for service of 
process; or 
 

(C) as otherwise provided by Florida law for service of process. 
 

(4) Service of formal notice pursuant to subdivision (3)(A) shall be 
complete on receipt of the notice. Proof of service shall be by verified statement 
of the person giving the notice; and there shall be attached to the verified 
statement the signed receipt or other evidence satisfactory to the court that 
delivery was made to the addressee or the addressee’s agent. 
 

(5) If service of process is made pursuant to Florida law, proof of service 
shall be made as provided therein. 

 
(b) Informal Notice. When informal notice of a petition or other proceeding 

is required or permitted, it shall be served as provided in rule 5.041(b). 
 

(c)  “Notice” Defined. In these rules, the Florida Probate Code, and the 
Florida Guardianship Law “notice” shall mean informal notice unless formal 
notice is specified. 
 

(d) Formal Notice Optional. Formal notice may be given in lieu of informal 
notice at the option of the person giving notice unless the court orders 
otherwise. When formal notice is given in lieu of informal notice, formal notice 
shall be given to all interested persons entitled to notice. When formal notice is 
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given in lieu of informal notice, that notice does not modify any time period 
otherwise specified by statute or these rules. 
 

Committee Notes 
 

Formal notice is the method of service used in probate proceedings and the 
method of service of process for obtaining jurisdiction over the person receiving 
the notice. “The manner provided for service of formal notice” is as provided in 
rule 5.040(a)(3). 
 

Informal notice is the method of service of notice given to interested persons 
entitled to notice when formal notice is not given or required. 

 
Reference in this rule to the terms “mail” or “mailing” refers to use of the 

United States Postal Service. 
 
Rule History 
 
1975 Revision: Implements section 731.301, Florida Statutes. 
 
1977 Revision: Reference to elisor. 
 
1980 Revision: Editorial changes. Clarification of time for filing defenses 

after formal notice. Authorizes court to give relief to delinquent respondent 
from ex parte status; relief from service on numerous persons; allows optional 
use of formal notice. 

 
1984 Revision: Editorial changes. Eliminates deadline for filing as opposed to 

serving defenses after formal notice; defines procedure subsequent to service of 
defenses after formal notice; new requirements for service of formal notice on 
incompetents and corporations; defines when service of formal notice is 
deemed complete; provisions relating to method of service of informal notice 
transferred to new rules 5.041 and 5.042; eliminates waiver of notice by will. 

 
1988 Revision: Editorial changes. Committee notes revised. Citation form 

changes in committee notes. 
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1991 Revision: Subdivision (b) amended to define informal notice more 
clearly. 

 
1992 Revision: Editorial changes. Committee notes revised. Citation form 

changes in committee notes. 
 
1996 Revision: Subdivision (a) amended to permit service of formal notice by 

commercial delivery service to conform to 1993 amendment to section 
731.301(1), Florida Statutes. Editorial changes. 

 
2001 Revision: Editorial changes in subdivision (a)(3)(A) to clarify 

requirements for service of formal notice. 
 
2003 Revision: Committee notes revised. 
 
2005 Revision: Subdivision (a)(3)(A) amended to delete requirement of court 

approval of commercial delivery service. 
 
2006 Revision: Committee notes revised. 
 
2007 Revision: Committee notes revised. 
 
2007 Revision: New subdivision (a)(3)(A)(iv) inserted in response to Cason 

ex rel. Saferight v. Hammock, 908 So.2d 512 (Fla. 5th DCA 2005), and 
subsequent subdivisions renumbered accordingly. Committee notes revised. 

 
2008 Revision: Subdivision (a)(3)(A)(iv) revised to include “person with a 

developmental disability.” Committee notes revised. 
 
2010 Revision: Subdivision (d) amended to clarify that the optional use of 

formal notice when only informal notice is required does not modify any time 
period otherwise specified by statute or rule. Committee notes revised. 

 
Statutory References 
 
§ 1.01(3), Fla. Stat. Definitions. 
ch. 48, Fla. Stat. Process and service of process. 
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ch. 49, Fla. Stat. Constructive service of process. 
§ 393.12, Fla. Stat. Capacity; appointment of guardian advocate. 
§ 731.105, Fla. Stat. In rem proceeding. 
§ 731.201(18), (22), Fla. Stat. General definitions. 
§ 731.301, Fla. Stat. Notice. 
§ 731.302, Fla. Stat. Waiver and consent by interested person. 
§ 733.212, Fla. Stat. Notice of administration; filing of objections. 
§ 733.2123, Fla. Stat. Adjudication before issuance of letters. 
§ 733.502, Fla. Stat. Resignation of personal representative. 
§ 733.613, Fla. Stat. Personal representative’s right to sell real property. 
§ 733.6175, Fla. Stat. Proceedings for review of employment of agents and 

compensation of personal representatives and employees of estate. 
§ 733.901, Fla. Stat. Final discharge. 
ch. 743, Fla. Stat. Disability of nonage of minors removed. 
§ 744.106, Fla. Stat. Notice. 
§ 744.301, Fla. Stat. Natural guardians. 
§ 744.3085, Fla. Stat. Guardian advocates. 
§ 744.3201, Fla. Stat. Petition to determine incapacity. 
§ 744.331, Fla. Stat. Procedures to determine incapacity. 
§ 744.3371, Fla. Stat. Notice of petition for appointment of guardian and 

hearing. 
§ 744.441, Fla. Stat. Powers of guardian upon court approval. 
§ 744.447, Fla. Stat. Petition for authorization to act. 
§ 744.477, Fla. Stat. Proceedings for removal of a guardian. 
 
Rule References 
 
Fla. Prob. R. 5.025 Adversary proceedings. 
Fla. Prob. R. 5.030 Attorneys. 
Fla. Prob. R. 5.041 Service of pleadings and papers. 
Fla. Prob. R. 5.042 Time. 
Fla. Prob. R. 5.060 Request for notices and copies of pleadings. 
Fla. Prob. R. 5.180 Waiver and consent. 
Fla. Prob. R. 5.560 Petition for appointment of guardian of an incapacitated 

person. 
Fla. Prob. R. 5.649 Guardian advocate. 
Fla. Prob. R. 5.681 Restoration of rights of person with developmental 
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disability. 
Fla. R. Jud. Admin. 2.505 Attorneys. 
Fla. R. Civ. P. 1.070 Process. 
Fla. R. Civ. P. Form 1.902 Summons. 
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RULE 5.041. SERVICE OF PLEADINGS AND PAPERS 
 

(a)  Service; When Required. Unless the court orders otherwise, every 
petition or motion for an order determining rights of an interested person, and 
every other pleading or paper filed in the particular proceeding which is the 
subject matter of such petition or motion, except applications for witness 
subpoenas, shall be served on interested persons unless these rules, the Florida 
Probate Code, or the Florida Guardianship Law provides otherwise. No service 
need be made on interested persons against whom a default has been entered, or 
against whom the matter may otherwise proceed ex parte, unless a new or 
additional right or demand is asserted. 
 

(b) Service; How Made. When service is required or permitted to be made 
on an interested person represented by an attorney, service shall be made on the 
attorney unless service on the interested person is ordered by the court. Except 
when serving formal notice, or when serving a motion, pleading, or other paper 
in the manner provided for service of formal notice, service shall be made by 
delivering or mailing a copy of the motion, pleading, or other paper to the 
attorney or interested person at the last known address or, if no address is 
known, leaving it with the clerk of the court. If the interested person is a minor 
whose disabilities of nonage are not removed, and who is not represented by an 
attorney, then service shall be on the persons designated to accept service of 
process on a minor under chapter 48, Florida Statutes. Service by mail shall be 
complete upon mailing except when serving formal notice or when making 
service in the manner of formal notice. Delivery of a copy within this rule shall 
be complete upon 
 

(1) handing it to the attorney or to the interested person; or 
 
(2) leaving it at the attorney’s or interested person’s office with a clerk or 

other person in charge thereof; or 
 

(3) if there is no one in charge, leaving it in a conspicuous place therein; or 
 

(4) if the office is closed or the person to be served has no office, leaving it at 
the person’s usual place of abode with some person of his or her family above 
15 years of age and informing that person of the contents; or 
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(5) transmitting it by facsimile to the attorney’s or interested person’s office 

with a cover sheet containing the sender’s name, firm, address, telephone 
number, facsimile number, and the number of pages transmitted. When delivery 
is made by facsimile, a copy shall also be served by any other method permitted 
by this rule. Facsimile delivery occurs when transmission is complete. 
 
Service by delivery after 4:00 p.m. shall be deemed to have been made on the 
next day that is not a Saturday, Sunday, or legal holiday. 
 

(c)  Service; Numerous Interested Persons. In proceedings when the 
interested persons are unusually numerous, the court may regulate the service 
contemplated by these rules on motion or on its initiative in a manner as may be 
found to be just and reasonable. 
 

(d) Filing. All original papers shall be filed either before service or 
immediately thereafter. If the original of any bond or other paper is not placed 
in the court file, a certified copy shall be so placed by the clerk. 
 

(e)  Filing With Court Defined. The filing of papers with the court as 
required by these rules shall be made by filing them with the clerk, except that 
the judge may permit the papers to be filed with the judge in which event the 
judge shall note the filing date and transmit the papers to the clerk. The date of 
filing is that shown on the face of each paper by the judge’s notation or the 
clerk’s time stamp, whichever is earlier. 

 
(f)  Certificate of Service. When any attorney shall certify in substance: 

 
“I certify that a copy hereof has been served on (here insert name or names) 
by (delivery) (mail) (fax) on (date). 
                 

 Attorney” 
 
the certificate shall be taken as prima facie proof of service in compliance with 
these rules except in case of formal notice or service in the manner of formal 
notice. A person not represented by an attorney shall certify in the same 
manner, but the certificate must be verified. 
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(g)  Service of Orders. 

 
(1) A copy of all orders or judgments determining rights of an interested 

person shall be transmitted by the court or under its direction at the time of 
entry of the order or judgment to all interested persons in the particular 
proceeding. 
 

(2) This subdivision (g) is directory, and a failure to comply with it does not 
affect the order or judgment or its finality. 
 

Committee Notes 
 

Derived from Florida Rule of Civil Procedure 1.080. Regulates the service of 
pleadings and papers in proceedings on petitions or motions for determination 
of rights. It is not applicable to every pleading and paper served or filed in the 
administration of a guardianship or decedent’s estate. 
 

Rule History 
 

1984 Revision: New rule. Subdivision (c) is same as former rule 5.040(d). 
 

1988 Revision: Committee notes revised. Citation form changes in committee 
notes. 
 

1992 Revision: Editorial changes. Committee notes revised. Citation form 
changes in committee notes. 
 

1996 Revision: Subdivision (b) amended to allow service to be made by 
facsimile. Committee notes revised. 
 

2000 Revision: Subdivision (b) amended to clarify requirements for service of 
pleadings and papers. Subdivision (e) amended to clarify date of filing. 
Editorial changes in subdivision (f). 

 
2003 Revision: Committee notes revised. 
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2005 Revision: Changes in subdivisions (b) and (f) to clarify service 
requirements, and editorial changes in (e). 

 
2006 Revision: Committee notes revised. 
 
2007 Revision: Provisions regarding service on a minor added in subdivision 

(b) in response to Cason ex rel. Saferight v. Hammock, 908 So.2d 512 (Fla. 5th 
DCA 2005). Committee notes revised. 

 
2008 Revision: Committee notes revised. 
 
2010 Revision: Committee notes revised. 
 
Statutory References 

 
ch. 39, Fla. Stat. Proceedings relating to children. 
ch. 48, Fla. Stat. Process and service of process. 
ch. 61, Fla. Stat. Dissolution of marriage; support; custodytime-sharing. 
ch. 63, Fla. Stat. Adoption. 
§ 393.12, Fla. Stat. Capacity; appointment of guardian advocate. 
§ 731.201, Fla. Stat. General definitions. 
§ 731.301, Fla. Stat. Notice. 
§ 733.212, Fla. Stat. Notice of administration; filing of objections. 
§ 733.2123, Fla. Stat. Adjudication before issuance of letters. 
§ 733.705(2), (4), Fla. Stat. Payment of and objection to claims. 
ch. 743, Fla. Stat. Disability of nonage of minors removed. 
§ 744.3085, Fla. Stat. Guardian advocates. 
§ 744.3201, Fla. Stat. Petition to determine incapacity. 
§ 744.331, Fla. Stat. Procedures to determine incapacity. 
§ 744.3371, Fla. Stat. Notice of petition for appointment of guardian and 

hearing. 
§ 744.447, Fla. Stat. Petition for authorization to act. 
ch. 751, Fla. Stat. Temporary custody of minor children by extended family. 

 
Rule References 

 
Fla. Prob. R. 5.020 Pleadings; verification; motions. 
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Fla. Prob. R. 5.025 Adversary proceedings. 
Fla. Prob. R. 5.030 Attorneys. 
Fla. Prob. R. 5.040 Notice. 
Fla. Prob. R. 5.042 Time. 
Fla. Prob. R. 5.150(c) Order requiring accounting. 
Fla. Prob. R. 5.180 Waiver and consent. 
Fla. Prob. R. 5.240(a) Notice of administration. 
Fla. Prob. R. 5.340(d) Inventory. 
Fla. Prob. R. 5.550 Petition to determine incapacity. 
Fla. Prob. R. 5.560 Petition for appointment of guardian of an incapacitated 

person. 
Fla. Prob. R. 5.649 Guardian advocate. 
Fla. Prob. R. 5.681 Restoration of rights of person with developmental 

disability. 
Fla. R. Civ. P. 1.080 Service of pleadings and papers. 
Fla. R. Jud. Admin. 2.505 Attorneys. 
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RULE 5.060. REQUEST FOR NOTICES AND COPIES OF 
PLEADINGS 

 
(a)  Request. Any interested person who desires notice of proceedings in the 

estate of a decedent or ward may file a separate written request for notice of 
further proceedings, designating therein such person’s residence and post office 
address. When such person’s residence or post office address changes, a new 
designation of such change shall be filed in the proceedings. A person filing 
such request, or address change, shall also deliver a copy thereof to the clerk, 
who shall forthwith mail it to the attorney for the personal representative or 
guardian, noting on the original the fact of mailing. 
 

(b) Notice and Copies. A party filing a request shall be served thereafter by 
the moving party with notice of further proceedings and with copies of 
subsequent pleadings and papers as long as the party is an interested person. 
 

Committee Notes 
 

Rule History 
 

1975 Revision: This rule substantially incorporates the provisions of prior rule 
5.060 except that now a copy of the request shall be mailed by the clerk only to 
the attorney for the personal representative or guardian. Even though a request 
under this rule has not been made, informal notice as provided in rule 
5.040(b)(3) may still be required. 
 

1977 Revision: Editorial and citation form change in committee note. 
 

1980 Revision: Caveat, the personal representative may want to give notice to 
parties even though not required, for example, where an independent action has 
been filed on an objected claim. 
 

1988 Revision: Captions added to subdivisions. Committee notes expanded. 
Citation form changes in committee notes. 

 
1992 Revision: Editorial changes. Committee notes revised. Citation form 

changes in committee notes. 
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2003 Revision: Committee notes revised. 

 
20010 Revision: Committee notes revised. 

 
Statutory References 

 
§ 731.201, Fla. Stat. General definitions. 
§ 733.604, Fla. Stat. InventoryInventories and accountings; public records 

exemptions. 
 
Rule References 

 
Fla. Prob. R. 5.040 Notice. 
Fla. Prob. R. 5.041 Service of pleadings and papers. 
Fla. Prob. R. 5.340 Inventory. 
Fla. Prob. R. 5.341 Estate information. 
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RULE 5.110. ADDRESS DESIGNATION FOR PERSONAL 
REPRESENTATIVE OR GUARDIAN; DESIGNATION 
OF RESIDENT AGENT AND ACCEPTANCE 

 
(a)  Address Designation of Personal Representative or Guardian. Before 

letters are issued, the personal representative or guardian shall file a designation 
of its residence street address and mailing address. The personal representative 
or guardian shall notify the court of any change in its residence street address or 
mailing address within 20 days of the change. 
 

(b) Designation of Resident Agent. Before letters are issued, a personal 
representative or guardian shall file a designation of resident agent for service 
of process or notice, and the acceptance by the resident agent. A designation of 
resident agent is not required if a personal representative or guardian is (1) a 
corporate fiduciary having an office in Florida, or (2) a Florida Bar member 
who is a resident of and has an office in Florida. The designation shall contain 
the name, residence street address, and mailing address of the resident agent. A 
Florida office street address and mailing address for the attorney as resident 
agent may be designated in lieu of a residence address. 
 

(c)  Residency Requirement. A resident agent, other than a member of The 
Florida Bar who is a resident of Florida, must be a resident of the county where 
the proceedings are pending. 
 

(d) Acceptance by Resident Agent. The resident agent shall sign a written 
acceptance of its designation. 
 

(e)  Incorporation in Other Pleadings. The designation of the address of the 
personal representative or guardian, the designation of resident agent, or 
acceptance may be incorporated in the petition for administration, the petition 
for appointment of guardian, or the personal representative’s or guardian’s oath. 
 

(f)  Effect of Designation and Acceptance. The designation of and 
acceptance by the resident agent shall constitute consent to service of process or 
notice on the agent and shall be sufficient to bind the personal representative or 
guardian: 
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(1) in its representative capacity in any action; and 
 

(2) in its personal capacity only in those actions in which the personal 
representative or guardian is sued personally for claims arising from the 
administration of the estate or guardianship. 
 

(g)  Successor Agent. If the resident agent dies, resigns, or is unable to act for 
any other reason, the personal representative or guardian shall appoint a 
successor agent within 10 days after receiving notice that such event has 
occurred. 
 

Committee Notes 
 

Rule History 
 

1977 Revision: Change in committee note to conform to statutory 
renumbering. 
 

Substantially the same as prior rule 5.210, except that under prior rule, 
designation was required to be filed within 10 days after letters issued. 
 

1984 Revision: Captions added to subdivisions. New subdivision (b) added. 
Requires filing acceptance at the same time as filing designation. Committee 
notes revised. 
 

1988 Revision: Change in (c) to clarify that the personal representative, if a 
member of The Florida Bar, may not also serve as resident agent for service of 
process or notice. Citation form change in committee notes. 
 

1992 Revision: Editorial changes. Committee notes revised. Citation form 
changes in committee notes. 
 

2000 Revision: Extensive editorial changes to rule. Rule reformatted for 
clarity and revised to permit an attorney serving as resident agent to designate a 
business address in lieu of a residence address. 
 

2003 Revision: Committee notes revised. 



 

24 

 
2008 Revision: Committee notes revised. 
 
2010 Revision: Subdivision (a) amended to require the personal representative 

or guardian to notify the court of any change of address to facilitate ongoing 
contact with the personal representative or guardian. 
 

Rule References 
 

Fla. Prob. R. 5.200 Petition for administration. 
Fla. Prob. R. 5.320 Oath of personal representative. 
Fla. Prob. R. 5.560 Petition for appointment of guardian of an incapacitated 

person. 
Fla. Prob. R. 5.649 Guardian advocate. 
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RULE 5.200. PETITION FOR ADMINISTRATION 
 

The petition for administration shall be verified by the petitioner and shall 
contain: 
 

(a) a statement of the interest of the petitioner, the petitioner’s name and 
address, and the name and office address of the petitioner’s attorney; 
 

(b) the name, last known address, social security number, date and place of 
death of the decedent, and state and county of the decedent’s domicile; 
 

(c) so far as is known, the names and addresses of the surviving spouse, if 
any, and the beneficiaries and their relationship to the decedent and the date of 
birth of any who are minors; 
 

(d) a statement showing venue; 
 

(e) the priority, under the codeFlorida Probate Code, of the person whose 
appointment as the personal representative is sought and a statement that the 
person is qualified to serve under the laws of Florida; 

 
(f) a statement whether domiciliary or principal proceedings are pending in 

another state or country, if known, and the name and address of the foreign 
personal representative and the court issuing letters; 
 

(g) a statement of the approximate value and nature of the assets; 
 
(h) in an intestate estate, a statement that after the exercise of reasonable 

diligence the petitioner is unaware of any unrevoked wills or codicils, or if the 
petitioner is aware of any unrevoked wills or codicils, a statement why the wills 
or codicils are not being probated; 
 

(i) in a testate estate, a statement identifying all unrevoked wills and codicils 
being presented for probate, and a statement that the petitioner is unaware of 
any other unrevoked wills or codicils or, if the petitioner is aware of any other 
unrevoked wills or codicils, a statement why the other wills or codicils are not 
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being probated; and 
 

(j) in a testate estate, a statement that the original of the decedent’s last will 
is in the possession of the court or accompanies the petition, or that an 
authenticated copy of a will deposited with or probated in another jurisdiction 
or that an authenticated copy of a notarial will, the original of which is in the 
possession of a foreign notary, accompanies the petition. 
 

Committee Notes 
 

Rule History 
 

1977 Revision: Addition to (b)(5) to require an affirmative statement that the 
person sought to be appointed as personal representative is qualified to serve. 
Committee note expanded to include additional statutory references. 
 

Substantially the same as section 733.202, Florida Statutes, and implementing 
sections 733.301 through 733.305, Florida Statutes. 
 

1988 Revision: Editorial changes. Committee notes revised. 
 

1992 Revision: Addition of phrase in subdivision (b) to conform to 1992 
amendment to section 733.202(2)(b), Florida Statutes. Reference to clerk 
ascertaining the amount of the filing fee deleted in subdivision (g) because of 
repeal of sliding scale of filing fees. The remaining language was deemed 
unnecessary. Editorial changes. Committee notes revised. Citation form 
changes in committee notes. 
 

2002 Revision: Addition of phrases in subdivision (j) to add references to 
wills probated in Florida where the original is in the possession of a foreign 
official. Editorial changes. Committee notes revised. 
 

2003 Revision: Committee notes revised. 
 

2007 Revision: Committee notes revised. 
 
2007 Revision: Editorial changes in (h) and (i). 
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2010 Revision: Editorial change in (e) to clarify reference to Florida Probate 

Code. 
 
Statutory References 

 
§ 731.201(23), Fla. Stat. General definitions. 
§ 731.301, Fla. Stat. Notice. 
§ 733.202, Fla. Stat. Petition. 
§ 733.301, Fla. Stat. Preference in appointment of personal representative. 
§ 733.302, Fla. Stat. Who may be appointed personal representative. 
§ 733.303, Fla. Stat. Persons not qualified. 
§ 733.304, Fla. Stat. Nonresidents. 
§ 733.305, Fla. Stat. Trust companies and other corporations and associations. 

 
Rule References 

 
Fla. Prob. R. 5.020 Pleadings; verification; motions. 
Fla. Prob. R. 5.040 Notice. 
Fla. Prob. R. 5.041 Service of pleadings and papers. 
Fla. Prob. R. 5.180 Waiver and consent. 
Fla. Prob. R. 5.201 Notice of petition for administration. 
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RULE 5.205. FILING EVIDENCE OF DEATH 
 

(a)  Requirements for Filing. A copy of an official record of the death of a 
decedent shall be filed by the personal representative, if any, or the petitioner in 
each of the following proceedings and at the times specified: 
 

(1) Administration of decedent’s estate: not later than 3 months following the 
date of the first publication of the notice to creditors. 
 

(2) Ancillary proceedings: not later than 3 months following the date of first 
publication of notice to creditors. 
 

(3) Summary administration: at any time prior to entry of the order of 
summary administration. 
 

(4) Disposition without administration: at the time of filing the application for 
disposition without administration. 
 

(5) Determination of beneficiaries: at any time prior to entry of the final 
judgment determining beneficiaries. 
 

(6) Determination of protected homestead: at any time prior to entry of the 
final judgment determining protected homestead status of real property. 

 
(7) Probate of will without administration: at any time prior to entry of the 

order admitting will to probate. 
 

(b) Waiver. On verified petition by the personal representative, if any, or the 
petitioner the court may enter an order dispensing with this rule, without notice 
or hearing. 
 

(c)  Authority to Require Filing. The court may, without notice or hearing, 
enter an order requiring the personal representative, if any, or the petitioner to 
file a copy of an official record of death at any time during the proceedings. 
 

Committee Notes 
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A short form certificate of death, which does not disclose the cause of death, 
should be filed. 
 

Rule History 
 

1980 Revision: This rule is intended to provide a uniform procedure for filing 
an official record of death in any judicial or statutory proceeding upon the death 
of a decedent. The court may, upon ex parte application, waive compliance with 
this rule or require filing at any stage in the proceedings. 
 

1984 Revision: Captions and minor editorial changes. Committee notes 
revised. 
 

1988 Revision: Editorial and substantive changes. Adds (a)(8) to require filing 
when will is admitted to probate without administration of the estate or an order 
disposing of property. Committee notes revised. 
 

1992 Revision: Editorial changes. Committee notes revised. Citation form 
changes in committee notes. 
 

2002 Revision: Replaces “homestead” with “protected homestead” in (a)(7) to 
conform to addition of term in section 731.201(29), Florida Statutes. Committee 
notes revised. 
 

2003 Revision: Revises subdivision (a)(1) to change notice of administration 
to notice to creditors. Deletes subdivision (a)(3) referring to family 
administration, and renumbers subsequent subdivisions. Committee notes 
revised. 

 
2010 Revision: Committee notes revised. 

 
Statutory References 

 
§ 28.222(3)(g), Fla. Stat. Clerk to be county recorder. 
§ 382.008(6), Fla. Stat. Death and fetal death registration. 
§ 731.103, Fla. Stat. Evidence as to death or status. 
§ 733.2121, Fla. Stat. Notice to creditors; filing of claims. 



 

30 

 
Rule References 

 
Fla. Prob. R. 5.042(a) Time. 
Fla. Prob. R. 5.171 Evidence of death. 
Fla. Prob. R. 5.241 Notice to creditors. 
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RULE 5.210. PROBATE OF WILLS WITHOUT ADMINISTRATION 
 

(a)  Petition and Contents. A petition to admit a decedent’s will to probate 
without administration shall be verified by the petitioner and shall contain: 
 

(1)a statement of the interest of the petitioner, the petitioner’s name and 
address, and the name and office address of the petitioner’s attorney; 
 

(2)the name, last known address, social security number, date and place of 
death of the decedent, and state and county of the decedent’s domicile; 

 
(3)so far as is known, the names and addresses of the surviving spouse, if 

any, and the beneficiaries and their relationships to the decedent, and the date of 
birth of any who are minors; 

 
(4)a statement showing venue; 
 
(5)a statement whether domiciliary or principal proceedings are pending in 

another state or country, if known, and the name and address of the foreign 
personal representative and the court issuing letters; 

 
(6)a statement that there are no assets subject to administration in Florida; 
 
(7)a statement identifying all unrevoked wills and codicils being presented 

for probate and a statement that the petitioner is unaware of any other 
unrevoked will or codicil or, if the petitioner is aware of any other unrevoked 
wills or codicils, a statement why the other wills or codicils are not being 
probated; and 

 
(8)a statement that the original of the decedent’s last will is in the possession 

of the court or accompanies the petition, or that an authenticated copy of a will 
deposited with or probated in another jurisdiction or that an authenticated copy 
of a notarial will, the original of which is in the possession of a foreign notary, 
accompanies the petition. 
 

(b)  Service. The petitioner shall comply with serve a copy of the petition on 
those persons who would be entitled to service under rule 5.240 with regard to 



 

32 

service of a copy of the petition. 
 
(c)  Objections. Objections to the validity of the will shall follow the form 

and procedure set forth in these rules pertaining to revocation of probate. 
Objections to the venue or jurisdiction of the court shall follow the form and 
procedure set forth in the Florida Rules of Civil Procedure. 

 
(d)  Order. An order admitting the will to probate shall include a finding that 

the will has been executed as required by law. 
 

Committee Notes 
 

Examples illustrating when a will might be admitted to probate are when an 
instrument (such as a will or trust agreement) gives the decedent a power 
exercisable by will, such as the power to appoint a successor trustee or a 
testamentary power of appointment. In each instance, the will of the person 
holding the power has no legal significance until admitted to probate. There 
may be no assets, creditors’ issues, or other need for a probate beyond admitting 
the will to establish the exercise or non-exercise of such powers. 

 
Rule History 
 
1975 Revision: Proof of will may be taken by any Florida circuit judge or 

clerk without issuance of commission. 
 
1984 Revision: This rule has been completely revised to set forth the 

procedure for proving all wills except lost or destroyed wills and the title 
changed. The rule requires an oath attesting to the statutory requirements for 
execution of wills and the will must be proved before an order can be entered 
admitting it to probate. Former rules 5.280, 5.290, and 5.500 are included in this 
rule. Committee notes revised. 

 
1988 Revision: Editorial and substantive changes. Change in (a)(3) to clarify 

which law determines validity of a notarial will; change in (a)(4) to clarify 
requirement that will of a Florida resident must comply with Florida law; adds 
new subdivision (b) to set forth required contents of petition for probate of will; 
moves former (b) to (c). Committee notes expanded; citation form change in 
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committee notes. 
 
1992 Revision: Editorial changes. Committee notes revised. Citation form 

changes in committee notes. 
 
1996 Revision: Subdivision (a)(4) changed to allow authenticated copies of 

wills to be admitted to probate if the original is filed or deposited in another 
jurisdiction. 

 
2002 Revision: Substantial revision to the rule setting forth the requirements 

of a petition to admit a will to probate when administration is not required. Self 
proof of wills is governed by the Florida Statutes. Former subdivision (a)(4) 
amended and transferred to new rule 5.215. Former subdivision (a)(5) amended 
and transferred to new rule 5.216. 

 
2003 Revision: Committee notes revised. 
 
2007 Revision: New subdivisions (b) and (c) added to provide for service of 

the petition and the procedure for objections consistent with the procedures for 
probate of a will with administration. 

 
2010 Revision: Subdivision (b) amended to reflect that service of the petition 

to admit a decedent’s will to probate without administration shall be served on 
the persons who would be entitled to service of the notice of administration in a 
formal administration as set forth in rule 5.240. New subdivision (d) added to 
provide that any order admitting the decedent’s will to probate without 
administration contain a finding that the will was executed as required by law. 
Committee notes revised. 

 
Statutory References 
 
§ 731.201, Fla. Stat. General definitions. 
§ 731.301, Fla. Stat. Notice. 
§ 732.502, Fla. Stat. Execution of wills. 
§ 732.503, Fla. Stat. Self-proof of will. 
§ 733.103, Fla. Stat. Effect of probate. 
§ 733.201, Fla. Stat. Proof of wills. 
§ 733.202, Fla. Stat. Petition. 
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§ 733.204, Fla. Stat. Probate of a will written in a foreign language. 
§ 733.205, Fla. Stat. Probate of notarial will. 
§ 733.206, Fla. Stat. Probate of will of resident after foreign probate. 
§ 733.207, Fla. Stat. Establishment and probate of lost or destroyed will. 
§ 734.104, Fla. Stat. Foreign wills; admission to record; effect on title. 
 
Rule References 
Fla. Prob. R. 5.015 General definitions. 
Fla. Prob. R. 5.020 Pleadings, verification; motions. 
Fla. Prob. R. 5.205(a)(7) Filing evidence of death. 
Fla. Prob. R. 5.215 Authenticated copy of will. 
Fla. Prob. R. 5.216 Will written in foreign language. 
Fla. Prob. R. 5.230 Commission to prove will.  
Fla. Prob. R. 5.240 Notice of administration. 
Fla. Prob. R. 5.270 Revocation of probate. 
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RULE 5.235. ISSUANCE OF LETTERS, BOND 
 

(a)  Appointment of Personal Representative. After the petition for 
administration is filed and the will, if any, is admitted to probate: 
 

(1) the court shall appoint the person entitled and qualified to be personal 
representative; 
 

(2) the court shall determine the amount of any bond required. The clerk may 
approve the bond in the amount determined by the court; and 
 

(3) any required oath or designation of, and acceptance by, a resident agent 
shall be filed. 
 

(b) Issuance of Letters. Upon compliance with all of the foregoing, letters 
shall be issued to the personal representative. 
 

(c)  Bond. On petition by any interested person or on the court’s own motion, 
the court may waive the requirement of filing a bond, require a personal 
representative or curator to give bond, increase or decrease the bond, or require 
additional surety. 
 

Committee Notes 
 

This rule represents a rule implementation of the procedure formerly found in 
sections 733.401 and 733.403(2), Florida Statutes, both of which were repealed 
in 2001. It is not intended to change the effect of the statutes from which it was 
derived but has been reformatted to conform with the structure of these rules. It 
is not intended to create a new procedure or modify an existing procedure. 
 

Rule History 
 

1988 Revision: New rule. 
 

1992 Revision: Editorial changes. Committee notes revised. Citation form 
changes in committee notes. 
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1996 Revision: Mandate in subdivision (a)(2) prohibiting charge of service fee 
by clerk deleted. Statutory references added. 

 
2003 Revision: Committee notes revised. 

 
2010 Revision: Committee notes revised. 

 
Statutory References 

 
§ 28.24(2419), Fla. Stat. Service charges by clerk of the circuit court. 
§ 28.2401, Fla. Stat. Service charges in probate matters. 
§ 733.402, Fla. Stat. Bond of fiduciary; when required; form. 
§ 733.403, Fla. Stat. Amount of bond. 
§ 733.405, Fla. Stat. Release of surety. 
§ 733.501, Fla. Stat. Curators. 

 
Rule References 

 
Fla. Prob. R. 5.110 Address designation for personal representative or 

guardian; designation of resident agent and acceptance. 
Fla. Prob. R. 5.122 Curators. 
Fla. Prob. R. 5.320 Oath of personal representative. 
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RULE 5.260. CAVEAT; PROCEEDINGS 
 

(a)  Filing. Any creditor or interested person other than a creditor may file a 
caveat with the court. 

 
(b) Contents. The caveat shall contain the decedent’s name, the decedent’s 

social security number or date of birth, if known, a statement of the interest of 
the caveator in the estate, and the name, specific mailing address, and residence 
address of the caveator. 
 

(c)  Resident Agent of Caveator; Service. If the caveator is not a state 
agency or a resident of the Florida county where the caveat is filed, the caveator 
shall file a designation ofdesignate an agent for service of notice. The 
designation shall state either (1) the name and specific mailing address and 
residence address of a resident in the county where the caveat is filed, or (2) the 
name and office address of a member of The Florida Bar residing in Florida as 
the caveator’s agent for service of notice. The written acceptance by the person 
appointed as resident agent shall be filed with the designation or included in the 
caveat. The designation and acceptance shall constitute the consent of the 
caveator that service of notice upon the designated resident agent shall bind the 
caveator. If the caveator is represented by an attorney admitted to practice in 
Florida who signs the caveat, it shall not be necessary to designate a resident 
agent under this rule. 
 

(d) Filing After Commencement. If at the time of the filing of any caveat 
the decedent’s will has been admitted to probate or letters of administration 
have been issued, the clerk shall forthwithpromptly notify the caveator in 
writing of the date of issuance of letters and the names and addresses of the 
personal representative and the personal representative’s attorney. 
 

(e)  Creditor. When letters of administration issue after the filing of a caveat 
by a creditor, the clerk shall forthwithpromptly notify the caveator, in writing, 
advising the caveator of the date of issuance of letters and the names and 
addresses of the personal representative and the personal representative’s 
attorney, unless notice has previously been served on the caveator. A copy of 
any notice given by the clerk, together with a certificate of the mailing of the 
original notice, shall be filed in the estate proceedings. 
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(f)  Other Interested Persons; Before Commencement. After the filing of a 

caveat by an interested person other than a creditor, the court shall not admit a 
will of the decedent to probate or appoint a personal representative without 
service of formal notice on the caveator or the caveator’s designated agent. 

 
Committee Notes 

 
Caveat proceedings permit a decedent’s creditor or other interested person to 

be notified when letters of administration are issued. Thereafter, the caveator 
must take appropriate action to protect the caveator’s interests. 
 

This rule treats the creditor caveator differently from other caveators. 
 
An attorney admitted to practice in Florida who represents the caveator may 

sign the caveat on behalf of the client. 
 

Rule History 
 

1977 Revision: Carried forward prior rule 5.150. 
 

1984 Revision: Changes in (a), (b), and (d) are editorial. Change in (c) 
eliminates resident agent requirement for Florida residents and for nonresidents 
represented by a Florida attorney. Service on the attorney binds caveator. 
Former (e) is now subdivisions (e) and (f) and treats creditor caveator 
differently from other interested persons. Change in (f) requires formal notice. 
Committee notes revised. 
 

1988 Revision: Committee notes revised. Citation form changes in committee 
notes. 
 

1992 Revision: Addition of language in subdivision (b) to implement 1992 
amendment to section 731.110(2), Florida Statutes. Editorial changes. Citation 
form changes in committee notes. 
 

2003 Revision: Committee notes revised. 
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2010 Revision: Subdivision (c) amended to clarify that a state agency filing a 

caveat need not designate an agent for service of process, and to provide that a 
caveator who is not a resident of the county where the caveat is filed must 
designate either a resident of that county or an attorney licensed and residing in 
Florida as the caveator’s agent. Editorial changes in (d) and (e). Committee 
notes revised. 
 

Statutory Reference 
 

§ 731.110, Fla. Stat. Caveat; proceedings. 
 

Rule Reference 
 

Fla. Prob. R. 5.040(a) Notice. 



 

40 

RULE 5.330. EXECUTION BY PERSONAL REPRESENTATIVE 
 

Notwithstanding any other provisions of these rules, the personal 
representative shall sign the: 
 

(a) inventory; 
 

(b) accountings; 
 

(c) petition for sale or confirmation of sale or encumbrance of real or 
personal property; 
 

(d) petition to continue business of decedent; 
 

(e) petition to compromise or settle claim; 
 

(f) petition to purchase on credit; 
 

(g) petition for distribution and discharge; and 
 

(h) resignation of personal representative. 
 

Committee Notes 
 

Rule History 
 

1975 Revision: Where the jurisdiction of the court is invoked voluntarily 
pursuant to section 733.603, Florida Statutes, or otherwise, the rule requires that 
the personal representative have actual knowledge of the more important steps 
and acts of administration. 

 
1977 Revision: Citation form change in committee note. 

 
1988 Revision: Editorial changes. Citation form changes in committee notes. 

 
1992 Revision: Editorial changes. Committee notes revised. Citation form 

changes in committee notes. 
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2003 Revision: Committee notes revised. 
 
2010 Revision: Committee notes revised. 

 
Statutory References 

 
§ 733.502, Fla. Stat. Resignation of personal representative. 
§ 733.604, Fla. Stat. InventoryInventories and accountings; public records 

exemptions. 
§ 733.612(5), (22), (24), Fla. Stat. Transactions authorized for the personal 

representative; exceptions. 
§ 733.613, Fla. Stat. Personal representative’s right to sell real property. 
§ 733.708, Fla. Stat. Compromise. 
§ 733.901, Fla. Stat. Final discharge. 

 
Rule References 

 
Fla. Prob. R. 5.340 Inventory. 
Fla. Prob. R. 5.345 Accountings other than personal representatives’ final 

accountings. 
Fla. Prob. R. 5.346 Fiduciary accounting. 
Fla. Prob. R. 5.350 Continuance of unincorporated business or venture. 
Fla. Prob. R. 5.370 Sales of real property where no power conferred. 
Fla. Prob. R. 5.400 Distribution and discharge. 
Fla. Prob. R. 5.430 Resignation of personal representative. 
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RULE 5.340. INVENTORY 
 

(a) Contents and Filing. Unless an inventory has been previously filed, the 
personal representative shall file an inventory of the estate within 60 days after 
issuance of letters. The inventory shall contain notice of the beneficiaries’ rights 
under subdivision (e), list the estate with reasonable detail, and include for each 
listed item (excluding real property appearing to be protected homestead 
property) its estimated fair market value at the date of the decedent’s death. 
Real property appearing to be protected homestead property shall be listed and 
so designated. 
 

(b) Extension. On petition the time for filing the inventory may be extended 
by the court for cause shown without notice, except that the personal 
representative shall serve copies of the petition and order on the persons 
described in subdivision (d). 
 

(c)  Amendments. A supplementary or amended inventory containing the 
information required by subdivision (a) as to each affected item shall be filed 
and served by the personal representative if: 
 

(1) the personal representative learns of property not included in the original 
inventory; or 
 

(2) the personal representative learns that the estimated value or description 
indicated in the original inventory for any item is erroneous or misleading; or 
 

(3) the personal representative determines the estimated fair market value of 
an item whose value was described as unknown in the original inventory. 
 

(d) Service. The personal representative shall serve a copy of the inventory 
and all supplemental and amended inventories on the Department of Revenue, 
the surviving spouse, each heir at law in an intestate estate, each residuary 
beneficiary in a testate estate, and any other interested person who may request 
it in writing. The personal representative shall file proof of such service. 
 

(e)  Information. On reasonable request in writing, the personal 
representative shall provide a beneficiary with information to which the 
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beneficiary is entitled by law. the following: 
 

(1) To the requesting residuary beneficiary or heir in an intestate estate, a 
written explanation of how the inventory value for an asset was determined or, 
if an appraisal was obtained, a copy of the appraisal. 
 

(2) To any other requesting beneficiary, a written explanation of how the 
inventory value for each asset distributed or proposed to be distributed to that 
beneficiary was determined or, if an appraisal of that asset was obtained, a copy 
of the appraisal. 
 

(f)  Notice to Nonresiduary Beneficiaries. The personal representative shall 
provide to each nonresiduary beneficiary written notice of that beneficiary’s 
right to receive a written explanation of how the inventory value for each asset 
distributed or proposed to be distributed to that beneficiary was determined or a 
copy of an appraisal, if any, of the asset. 
 

(f)(g)  Elective Share Proceedings. Upon entry of an order determining the 
surviving spouse’s entitlement to the elective share, the personal representative 
shall file an inventory of the property entering into the elective estate which 
shall identify the direct recipient, if any, of that property. The personal 
representative shall serve the inventory of the elective estate as provided in rule 
5.360. Service of an inventory of the elective estate on the Department of 
Revenue is not required. On reasonable request in writing, the personal 
representative shall provide an interested person with a written explanation of 
how the inventory value for an asset was determined and shall permit an 
interested person to examine appraisals on which the inventory values are 
based. 
 

(g)(h) Verification. All inventories shall be verified by the personal 
representative. 
 

Committee Notes 
 

Inventories of the elective estate under subdivision (f) shall be afforded the 
same confidentiality as probate inventories. § 733.604(1) and (2), Fla. Stat. 
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Inventories are still required to be filed. Once filed, however, they are subject 
to the confidentiality provisions found in sections 733.604(1) and (2), Florida 
Statutes. 
 

Constitutional protected homestead real property is not necessarily a 
probatable asset. Disclosure on the inventory of real property appearing to be 
constitutional protected homestead property informs interested persons of the 
homestead issue. 
 

Interested persons are entitled to reasonable information about estate 
proceedings on proper request, including a copy of the inventory, an 
opportunity to examine appraisals, and other information pertinent to their 
interests in the estate. The rights of beneficiaries to information contained in 
estate inventories is limited by section 733.604(3), Florida Statutes. Inventories 
of the elective estate under subdivision (f) affects a broader class of interested 
persons who may obtain information regarding the assets disclosed therein 
subject to control by the court and the confidentiality afforded such inventories 
under section 733.604(1) and (2). 
 

Rule History 
 

1980 Revision: Eliminated the time limit in requesting a copy of the inventory 
by an interested person or in furnishing it by the personal representative. 
 

1984 (First) Revision: Extensive changes. Committee notes revised. 
 

1984 (Second) Revision: Subdivision (a) modified to clarify or re-insert 
continued filing requirement for inventory. 
 

1988 Revision: Editorial changes in (b) and (d). Committee notes revised. 
Citation form changes in committee notes. 
 

1992 Revision: Editorial changes. Committee notes revised. Citation form 
changes in committee notes. 
 

2001 Revision: Subdivision (a) amended to conform to statutory changes. 
Subdivision (d) amended to add requirement of filing of proof of service. 
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Subdivision (e) amended to clarify personal representative’s duty to furnish 
explanation of how inventory values were determined. Subdivision (f) added to 
require personal representative to file inventory of property entering into 
elective share. Subdivision (g) added to require verification of inventories. 
Committee notes revised. 
 

2002 Revision: Subdivision (e) amended to conform to section 733.604(3), 
Florida Statutes. Subdivision (f) amended to establish procedures for interested 
persons to obtain information about assets and values listed in the inventory of 
the elective estate. Committee notes revised. 
 

2003 Revision: Committee notes revised. 
 
2010 Revision: Subdivisions (d) and (g) (former (f)) amended to delete the 

requirement to serve a copy of the inventory on the Department of Revenue. 
Subdivision (e) amended, and new (f) created, to limit the kind of information 
available to nonresiduary beneficiaries, and subsequent subdivisions relettered. 
Editorial changes in (a), (e), and (g). Committee notes revised. 
 

Constitutional Reference 
 

Art. X, § 4, Fla. Const. 
 

Statutory References 
 

§ 199.062(4), Fla. Stat. Annual tax information reports. 
§ 732.401, Fla. Stat. Descent of homestead. 
§ 732.4015, Fla. Stat. Devise of homestead. 
§ 733.604, Fla. Stat. InventoryInventories and accountings; public records 

exemptions. 
 

Rule References 
 

Fla. Prob. R. 5.041 Service of pleadings and papers. 
Fla. Prob. R. 5.060 Request for notices and copies of pleadings. 
Fla. Prob. R. 5.330 Execution by personal representative. 
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Fla. Prob. R. 5.360 Elective share. 
Fla. Prob. R. 5.405 Proceedings to determine homestead real property. 



 

47 

RULE 5.346. FIDUCIARY ACCOUNTING 
 

(a)  Contents. A fiduciary accounting shall include: 
 

(1) all cash and property transactions since the date of the last accounting or, 
if none, from the commencement of administration, and 
 

(2) a schedule of assets at the end of the accounting period. 
 

(b) Accounting Standards. The following standards are required for the 
accounting of all transactions occurring on or after January 1, 1994: 
 

(1) Accountings shall be stated in a manner that is understandable to persons 
who are not familiar with practices and terminology peculiar to the 
administration of estates and trusts. 
 

(2) The accounting shall begin with a concise summary of its purpose and 
content. 

 
(3) The accounting shall contain sufficient information to put interested 

persons on notice as to all significant transactions affecting administration 
during the accounting period. 
 

(4) The accounting shall contain 2 values in the schedule of assets at the end 
of the accounting period, the asset acquisition value or carrying value, and 
estimated current value. 
 

(5) Gains and losses incurred during the accounting period shall be shown 
separately in the same schedule. 
 

(6) The accounting shall show significant transactions that do not affect the 
amount for which the fiduciary is accountable. 

 
(c)  Accounting Format. A model format for an accounting is attached to this 

rule as Appendix A. 
 

(d) Verification. All accountings shall be verified by the fiduciary filing the 
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accounting. 
 

Committee Notes 
 

This rule substantially adopts the Uniform Fiduciary Accounting Principles 
and Model Formats adopted by the Committee on National Fiduciary 
Accounting Standards of the American Bar Association: Section of Real 
Property, Probate and Trust Law, the American College of Probate Counsel, the 
American Bankers Association: Trust Division, and other organizations. 
 

Accountings shall also comply with the Florida principal and income law, 
chapter 738, Florida Statutes. 
 

Attached as Appendix B to this rule are an explanation and commentary for 
each of the foregoing standards, which shall be considered as a Committee Note 
to this rule. 
 

Accountings that substantially conform to the model formats are acceptable. 
The model accounting format included in Appendix A is only a suggested form. 
 

Rule History 
 

1988 Revision: New rule. 
 

1992 Revision: Editorial changes throughout. Rule changed to require 
compliance with the Uniform Fiduciary Accounting Principles and Model 
Formats for accounting of all transactions occurring on or after January 1, 1994. 
Committee notes revised. Citation form changes in committee notes. 
 

1996 Revision: Committee notes revised. 
 

1999 Revision: Committee notes revised to correct rule reference and to 
reflect formatting changes in accounting formats. 
 

2002 Revision: Subdivisions (a) and (b) amended to clarify contents of 
accounting. Committee notes revised. 
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2003 Revision: Committee notes revised. 
 

2005 Revision: Verification requirement added as new (d). Committee notes 
revised. 
 

2007 Revision: Committee notes revised. 
 
2010 Revision: Committee notes revised. 

 
Statutory References 

 
§ 733.501, Fla. Stat. Curators. 
§ 733.5036, Fla. Stat. Accounting and discharge following resignation. 
§ 733.508, Fla. Stat. Accounting and discharge of removed personal 

representatives upon removal. 
§ 733.602(1), Fla. Stat. General duties. 
§ 733.612(18), Fla. Stat. Transactions authorized for the personal 

representative; exceptions. 
§ 736.08135, Fla. Stat. Trust accountings. 
ch. 738, Fla. Stat. Principal and income. 

 
Rule References 

 
Fla. Prob. R. 5.020 Pleadings; verification; motions. 
Fla. Prob. R. 5.040 Notice. 
Fla. Prob. R. 5.122 Curators. 
Fla. Prob. R. 5.180 Waiver and consent. 
Fla. Prob. R. 5.330 Execution by personal representative. 
Fla. Prob. R. 5.345 Accountings other than personal representatives’ final 

accountings. 
Fla. Prob. R. 5.400 Distribution and discharge. 
Fla. Prob. R. 5.430 Resignation of personal representative. 
Fla. Prob. R. 5.440 Proceedings for removal. 
 

APPENDIX A 
 

[Appendix begins on next page] 
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IN THE CIRCUIT COURT FOR                                  COUNTY, FLORIDA 
 
IN RE:  ESTATE OF    PROBATE DIVISION 
 

File Number _______________ 
Deceased. 

Division _______________ 
 
                           ACCOUNTING OF PERSONAL REPRESENTATIVE(S) 
 
From:                                            ,           , Through:                                            ,   
  
 

The purpose of this accounting is to acquaint all interested persons with the transactions 
that have occurred during the period covered by the accounting and the assets that remain on 
hand. It consists of a SUMMARY sheet and Schedule A showing all Receipts, Schedule B 
showing all Disbursements, Schedule C showing all Distributions, Schedule D showing all 
Capital Transactions and Adjustments (the effect of which are also reflected in other 
schedules, if appropriate), and Schedule E showing assets on hand at the end of the 
accounting period. 

It is important that this accounting be carefully examined. Requests for additional 
information and any questions should be addressed to the personal representative(s) or the 
attorneys for the personal representative(s), the names and addresses of whom are set forth 
below. 

Under penalties of perjury, the undersigned personal representative(s) declare(s) that I 
(we) have read and examined this accounting and that the facts and figures set forth in the 
Summary and the attached Schedules are true, to the best of my (our) knowledge and belief, 
and that it is a complete report of all cash and property transactions and of all receipts and 
disbursements by me (us) as personal representative(s) of the estate of   
deceased, from __________________,         through __________________,        . 
 

Signed on ____________________,        . 
 
Attorney for Personal Representative: 
Personal Representative: 
  
 
 Attorney 
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 Name 
Florida Bar No.   
 
  
  
  
  
  
 (address) 
  
 (address) 
Telephone:   
 
[Print or Type Names Under All Signature Lines] 
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IN THE CIRCUIT COURT FOR                                  COUNTY, FLORIDA 
 
IN RE:  ESTATE OF   PROBATE DIVISION 

File Number _______________ 
 

Deceased.     Division _________________ 
 
                           ACCOUNTING OF PERSONAL REPRESENTATIVE 
 
From:                                            ,             , Through:                                            ,   
  
 

SUMMARY 
 
 
 

 
 

 
Income 

 
Principal 

 
Totals 

 
I. Starting Balance   

Assets per Inventory or on 
Hand 
at Close of Last Accounting 
Period 

 
 
 
$ 

 
 
 
$  

 
 
 
$ 

 
 
II. Receipts  

Schedule A: 

 
 
 
$ 

 
 
 
$  

 
 
 
$ 

 
 
 
III. Disbursements  

Schedule B: 

 
 
 
 
$ 

 
 
 
 
$  

 
 
 
 
$ 

 
 
 
IV. Distributions  

Schedule C: 

 
 
 
 
$ 

 
 
 
 
$  

 
 
 
 
$ 

 
 
 
V. Capital Transactions and 

Adjustments 
Schedule D: Net Gain or 

 
 

 
 
 
 
$  

 
 
 
 
$ 
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(Loss) 
 
 
 
VI. Assets on Hand at Close of 

Accounting Period 
Schedule E: Cash and Other 
Assets 

 
 
 
 
 
$ 

 
 
 
 
 
$  

 
 
 
 
 
$ 

 
 
  
 
NOTE: Refer to Fla. Prob. R. 5.330(b), 5.345, 5.346, and 5.400. 

Also see Accountings, Chapter 12 of Practice Under Florida Probate Code (Fla. Bar 
CLE). 

Entries on Summary are to be taken from totals on Schedules A, B, C, D, and E. 
The Summary and Schedules A, B, C, D and E are to constitute the full accounting. 

Every transaction occurring during the accounting period should be reflected on the 
Schedules. 

All purchases and sales, all adjustments to the inventory or carrying value of any asset, 
and any other changes in the assets (such as stock splits) should be described on Schedule D. 

The amount in the “Total” column for Item VI must agree with the total inventory or 
adjusted carrying value of all assets on hand at the close of the accounting period on 
Schedule E. 
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                                    ACCOUNTING OF PERSONAL REPRESENTATIVE, 
 
ESTATE OF   
 
From: ,       , Through:                                            ,           
  
 
SCHEDULE A  Receipts 
 
 
  
 
    Date      Brief Description of Items Income Principal 
  
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
  
 
NOTE: Schedule A should reflect only those items received during administration that 
are not shown on the inventory. Classification of items as income or principal is to be in 
accordance with the provisions of the Florida Uniform Principal and Income Act, Chapter 
738, Florida Statutes. 

Entries involving the sale of assets or other adjustments to the carrying values of assets 
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are to be shown on Schedule D, and not on Schedule A. 
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                                    ACCOUNTING OF PERSONAL REPRESENTATIVE, 
 
ESTATE OF   
 
From: ,       , Through:                                            ,            
  
 
SCHEDULE B 
 Disbursements 
 
 
  
 
    Date      Brief Description of Items Income Principal 
  
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
  
 
NOTE: Schedule B should reflect only those items paid out during the accounting 
period. Classification of disbursements as income or principal is to be in accordance with the 
provisions of the Florida Uniform Principal and Income Act, Chapter 738, Florida Statutes. 

Entries involving the purchase of assets or adjustments to the carrying values of assets 
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are to be shown on Schedule D, and not on Schedule B. 
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                                    ACCOUNTING OF PERSONAL REPRESENTATIVE, 
 
ESTATE OF   
 
From: ,       , Through:                                            ,           
  
 
SCHEDULE C 
 Distributions 
  
 
    Date      Brief Description of Items Income Principal 
  
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
  
 
NOTE: Schedule C should reflect only those items or amounts distributed to 
beneficiaries during the accounting period. Assets distributed should be shown at their 
inventory or adjusted carrying values. Classification of distributions as income or principal is 
to be in accordance with the provisions of the Florida Uniform Principal and Income Act, 
Chapter 738, Florida Statutes. 

Entries involving adjustments to the carrying values of assets are to be shown on 
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Schedule D, and not on Schedule C. 
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                                    ACCOUNTING OF PERSONAL REPRESENTATIVE, 
 
ESTATE OF   
 
From: ,       , Through:                                            ,           
  
 
SCHEDULE D  Capital 
Transactions and Adjustments 
 
(Does not include distributions. Distributions are shown on Schedule C.) 
  
 
    Date   Brief Description of Transactions Net Gain Net Loss 
  
 
 
 
 
 
 
 

                                                          
 

TOTAL NET GAINS AND (LOSSES) $ $ 
 

NET GAIN OR (LOSS) $ $ 
                                                          

 
 
  
 
NOTE: Schedule D should reflect all purchases and sales of assets and any adjustments 
to the carrying values of any assets. 

Entries reflecting sales should show the inventory or adjusted carrying values, the costs 
and expenses of the sale, and the net proceeds received. The net gain or loss should be 
extended in the appropriate column on the right side of Schedule D. 

Entries reflecting purchases should reflect the purchase price, any expenses of purchase 
or other adjustments to the purchase price, and the total amount paid. Presumably no gain or 
loss would be shown for purchases. 

Entries reflecting adjustments in capital assets should explain the change (such as a 
stock split) and the net gain or loss should be shown in the appropriate column on the right 
side of Schedule D. 
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The NET gain or loss should be entered in the Principal column of the Summary. 
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                                    ACCOUNTING OF PERSONAL REPRESENTATIVE, 
 
ESTATE OF   
 
From: ,       , Through:                                            ,           
  
 
SCHEDULE E Assets on Hand at Close of Accounting 
Period 
 
(Indicate where held and legal description, certificate numbers or other identification.) 
  
 

  Estimated 
Current Value Carrying 

Value 
  
 
ASSETS OTHER THAN CASH: 
 
 

  
 

OTHER ASSETS TOTAL $ $ 
 
CASH: 
 
 

                       
 

CASH TOTAL  $ 
 
TOTAL ASSETS (must agree with the Total for Item VI on Summary)  $ 

                       
 
 
  
 
NOTE: Schedule E should be a complete list of all assets on hand reflecting inventory 
values for each item, adjusted in accordance with any appropriate entries on Schedule D. 

Current market values for any assets that are known to be different from the inventory 
or carrying values as of the close of the accounting period should be shown in the column 
marked “Current Value.” The total inventory or adjusted carrying value (not Current Value) 
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must agree with the Total for Item VI on Summary. 
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APPENDIX B 
 
UNIFORM FIDUCIARY ACCOUNTING PRINCIPLES 
 
I. ACCOUNTS SHOULD BE STATED IN A MANNER THAT IS 
UNDERSTANDABLE BY PERSONS WHO ARE NOT FAMILIAR WITH 
PRACTICES AND TERMINOLOGY PECULIAR TO THE 
ADMINISTRATION OF ESTATES AND TRUSTS. 
 

Commentary: In order for an account to fulfill its basic function of 
communication, it is essential that it be stated in a manner that recognizes that 
the interested parties are not usually familiar with fiduciary accounts. It is 
neither practical nor desirable to require that accounts be tailored to meet 
individual disabilities of particular parties but any account should be capable of 
being understood by a person of average intelligence, literate in English, and 
familiar with basic financial terms who has read it with care and attention. 
 

Problems arising from terminology or style are usually a reflection of the fact 
that people who become versed in a particular form of practice tend to forget 
that terms which are familiar and useful to them may convey nothing to 
someone else or may even be affirmatively misleading. For example, the terms 
“debit” and “credit” are generally incomprehensible to people with no 
knowledge of bookkeeping and many people who are familiar with them in 
other contexts would assume that in the context of fiduciary accounting, the 
receipt of an item is a “credit” to the fund rather than a “debit” to the fiduciary. 
 

While the need for concise presentation makes a certain amount of 
abbreviation both acceptable and necessary, uncommon abbreviation of matters 
essential to an understanding of the account should be avoided or explained. 
 

No position is taken for or against the use of direct print-outs from machine 
accounting systems. The quality of the accounts produced by these systems 
varies widely in the extent to which they can be understood by persons who are 
not familiar with them. To endorse or object to a direct print-out because it is 
produced by machine from previously stored data would miss the essential 
point by focusing attention upon the manner of preparation rather than the 
product. 
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II. A FIDUCIARY ACCOUNT SHALL BEGIN WITH A CONCISE 
SUMMARY OF ITS PURPOSE AND CONTENT. 
 

Commentary: Very few people can be expected to pay much attention to a 
document unless they have some understanding of its general purpose and its 
significance to them. Even with such an understanding, impressions derived 
from the first page or two will often determine whether the rest is read. The use 
that is made of these pages is therefore of particular significance. 
 

The cover page should disclose the nature and function of the account. While 
a complete explanation of the significance of the account and the effect of its 
presentation upon the rights of the parties is obviously impractical for inclusion 
at this point, there should be at least a brief statement identifying the fiduciary 
and the subject matter, noting the importance of examining the account and 
giving an address where more information can be obtained. 
 

It is assumed that the parties would also have enough information from other 
sources to understand the nature of their relationship to the fund (e.g., residuary 
legatee, life tenant, remainderman), the function of the account, and the 
obligation of the fiduciary to supply further relevant information upon request. 
It is also assumed that notice will be given of any significant procedural 
considerations such as limitation on the time within which objections must be 
presented. This would normally be provided by prior or contemporaneous 
memoranda, correspondence, or discussions. 
 

A summary of the account shall also be presented at the outset. This summary, 
organized as a table of contents, shall indicate the order of the details presented 
in the account and shall show separate totals for the aggregate of the assets on 
hand at the beginning of the accounting period; transactions during the period; 
and the assets remaining on hand at the end of the period. Each entry in the 
summary shall be supported by a schedule in the account that provides the 
details on which the summary is based. 
 
III. A FIDUCIARY ACCOUNT SHALL CONTAIN SUFFICIENT 
INFORMATION TO PUT THE INTERESTED PARTIES ON NOTICE AS 
TO ALL SIGNIFICANT TRANSACTIONS AFFECTING 
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ADMINISTRATION DURING THE ACCOUNTING PERIOD. 
 

Commentary: The presentation of the information account shall allow an 
interested party to follow the progress of the fiduciary’s administration of assets 
during the accounting period. 
 

An account is not complete if it does not itemize, or make reference to, assets 
on hand at the beginning of the accounting period. 
 

Illustration: 
 

3.1 The first account for a decedent’s estate or a trust may detail the items 
received by the fiduciary and for which the fiduciary is responsible. It may refer 
to the total amount of an inventory filed elsewhere or assets described in a 
schedule attached to a trust agreement. 
 

Instead of retyping the complete list of assets in the opening balance, the 
preparer may prefer to attach as an exhibit a copy of the inventory, closing 
balance from the last account, etc., as appropriate, or may refer to them if 
previously provided to the interested parties who will receive it. 
 

Transactions shall be described in sufficient detail to give interested parties 
notice of their purpose and effect. It should be recognized that too much detail 
may be counterproductive to making the account understandable. In accounts 
covering long periods or dealing with extensive assets, it is usually desirable to 
consolidate information. For instance, where income from a number of 
securities is being accounted for over a long period of time, a statement of the 
total dividends received on each security with appropriate indication of changes 
in the number of shares held will be more readily understandable and easier to 
check for completeness than a chronological listing of all dividends received. 
 

Although detail should generally be avoided for routine transactions, it will 
often be necessary to proper understanding of an event that is somewhat out of 
the ordinary. 
 

Illustrations: 
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3.2 Extraordinary appraisal costs should be shown separately and explained. 

 
3.3 Interest and penalties in connection with late filing of tax returns should be 

shown separately and explained. 
 

3.4 An extraordinary allocation between principal and income such as 
apportionment of proceeds of property acquired on foreclosure should be 
separately stated and explained. 
 

3.5 Computation of a formula marital deduction gift involving non-probate 
assets should be explained. 
 
IV. A FIDUCIARY ACCOUNT SHALL CONTAIN TWO VALUES, THE 
ASSET ACQUISITION VALUE OR CARRYING VALUE, AND CURRENT 
VALUE. 
 

Commentary: In order for transactions to be reported on a consistent basis, an 
appropriate carrying value for assets must be chosen and employed consistently. 
 

The carrying value of an asset should reflect its value at the time it is acquired 
by the fiduciary (or a predecessor fiduciary). When such a value is not precisely 
determinable, the figure used should reflect a thoughtful decision by the 
fiduciary. For assets owned by a decedent, inventory values or estate tax values 
— generally reflective of date of death — would be appropriate. Assets 
received in kind by a trustee from a settlor of an inter vivos trust should be 
carried at their value at the time of receipt. For assets purchased during the 
administration of the fund, cost would normally be used. Use of Federal income 
tax basis for carrying value is acceptable when basis is reasonably 
representative of real values at the time of acquisition. Use of tax basis as a 
carrying value under other circumstances could be affirmatively misleading to 
beneficiaries and therefore is not appropriate. 
 

In the Model Account, carrying value is referred to as “fiduciary acquisition 
value.” The Model Account establishes the initial carrying value of assets as 
their value at date of death for inventoried assets, date of receipt for subsequent 
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receipts, and cost for investments. 
 

Carrying value would not normally be adjusted for depreciation. 
 

Except for adjustments that occur normally under the accounting system in 
use, carrying values should generally be continued unchanged through 
successive accounts and assets should not be arbitrarily “written up” or “written 
down.” In some circumstances, however, with proper disclosure and 
explanation, carrying value may be adjusted. 

 
Illustrations: 

 
4.1 Carrying values based on date of death may be adjusted to reflect changes 

on audit of estate or inheritance tax returns. 
 

4.2 Where appropriate under applicable local law, a successor fiduciary may 
adjust the carrying value of assets to reflect values at the start of that fiduciary’s 
administration. 
 

4.3 Assets received in kind in satisfaction of a pecuniary legacy should be 
carried at the value used for purposes of distribution. 
 

Though essential for accounting purposes, carrying values are commonly 
misunderstood by laypersons as being a representation of actual values. To 
avoid this, the account should include both current values and carrying values. 
 

The value of assets at the beginning and ending of each accounting period is 
necessary information for the evaluation of investment performance. Therefore, 
the account should show, or make reference to, current values at the start of the 
period for all assets whose carrying values were established in a prior 
accounting period. 
 

Illustrations: 
 

4.4 The opening balance of the first account of a testamentary trustee will 
usually contain assets received in kind from the executor. Unless the carrying 
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value was written up at the time of distribution (e.g., 4.2 or 4.3 supra) these 
assets will be carried at a value established during the executor’s 
administration. The current value at the beginning of the accounting period 
should also be shown. 
 

4.5 An executor’s first account will normally carry assets at inventory (date of 
death) values or costs. No separate listing of current values at the beginning of 
the accounting period is necessary. 
 

Current values should also be shown for all assets on hand at the close of the 
accounting period. The date on which current values are determined shall be 
stated and shall be the last day of the accounting period, or a date as close 
thereto as reasonably possible. 
 

Current values should be shown in a column parallel to the column of carrying 
values. Both columns should be totalled. 
 

In determining current values for assets for which there is no readily 
ascertainable current value, the source of the value stated in the account shall be 
explained. The fiduciary shall make a good faith effort to determine realistic 
values but should not be expected to incur expenses for appraisals or similar 
costs when there is no reason to expect that the resulting information will be of 
practical consequence to the administration of the estate or the protection of the 
interests of the parties. 
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Illustrations: 
 

4.6 When an asset is held under circumstances that make it clear that it will 
not be sold (e.g., a residence held for use of a beneficiary) the fiduciary’s 
estimate of value would be acceptable in lieu of an appraisal. 

 
4.7 Considerations such as a pending tax audit or offer of the property for 

sale may indicate the advisability of not publishing the fiduciary’s best 
estimate of value. In such circumstances, a statement that value was fixed by 
some method such as “per company books,” “formula under buy-sell 
agreement,” or “300% of assessed value” would be acceptable, but the 
fiduciary would be expected to provide further information to interested 
parties upon request. 
 
V. GAINS AND LOSSES INCURRED DURING THE ACCOUNTING 
PERIOD SHALL BE SHOWN SEPARATELY IN THE SAME 
SCHEDULE. 
 

Commentary: Each transaction involving the sale or other disposition of 
securities during the accounting period shall be shown as a separate item in 
one combined schedule of the account indicating the transaction, date, 
explanation, and any gain or loss. 
 

Although gains and losses from the sale of securities can be shown 
separately in accounts, the preferred method of presentation is to present this 
information in a single schedule. Such a presentation provides the most 
meaningful description of investment performance and will tend to clarify 
relationships between gains and losses that are deliberately realized at the 
same time. 
 
VI. THE ACCOUNT SHALL SHOW SIGNIFICANT TRANSACTIONS 
THAT DO NOT AFFECT THE AMOUNT FOR WHICH THE 
FIDUCIARY IS ACCOUNTABLE. 
 

Commentary: Transactions such as the purchase of an investment, receipt 
of a stock split, or change of a corporate name do not alter the total fund for 
which a fiduciary is accountable but must be shown in order to permit 
analysis and an understanding of the administration of the fund. These can 
be best shown in information schedules. 
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One schedule should list all investments made during the accounting 
period. It should include those subsequently sold as well as those still on 
hand. Frequently the same money will be used for a series of investments. 
Therefore, the schedule should not be totalled in order to avoid giving an 
exaggerated idea of the size of the fund. 
 

A second schedule (entitled “Changes in Investment Holdings” in the 
Model Account) should show all transactions affecting a particular security 
holding, such as purchase of additional shares, partial sales, stock splits, 
change of corporate name, divestment distributions, etc. This schedule, 
similar to a ledger account for each holding, will reconcile opening and 
closing entries for particular holdings, explain changes in carrying value, 
and avoid extensive searches through the account for information scattered 
among other schedules. 
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RULE 5.360. ELECTIVE SHARE 
 

(a)  Election. An election to take the elective share may be filed by the 
surviving spouse, or on behalf of the surviving spouse by an attorney-in-fact 
or guardian of the property of the surviving spouse. 

 
(1)  Election by Surviving Spouse. An electing surviving spouse shall 

file the election within the time required by law and promptly serve a copy 
of the election on the personal representative in the manner provided for 
service of formal notice. 
 

(2)  Election by Attorney-in-Fact or Guardian of the Property of 
Surviving Spouse. 
 

(A) Petition for Approval. Before filing the election, the attorney-in-
fact or guardian of the property of the surviving spouse shall petition the 
court having jurisdiction of the probate proceeding for approval to make the 
election. The petition for approval shall allege the authority to act on behalf 
of the surviving spouse and facts supporting the election. 
 

(B) Notice of Petition. Upon receipt of the petition, the personal 
representative shall promptly serve a copy of the petition by formal notice 
on all interested persons. 
 

(C) Filing the Election. Upon entry of an order authorizing the filing of 
an election, the attorney-in-fact or guardian of the property shall file the 
election within the later of the time provided by law or 30 days from service 
of the order and promptly serve a copy of the election on the personal 
representative in the manner provided for service of formal notice. 
 

(b) Procedure for Election. 
 

(1)  Extension. Within the period provided by law to make the election, 
the surviving spouse or an attorney-in-fact or guardian of the property of the 
surviving spouse may petition the court for an extension of time for making 
an election or for approval to make the election. After notice and hearing the 
court for good cause shown may extend the time for election. If the court 
grants the petition for an extension, the election must be filed within the time 
allowed by the extension. 
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(2)  Withdrawal of Election. The surviving spouse, an attorney-in-fact, 
a guardian of the property of the surviving spouse, or the personal repre-
sentative of the surviving spouse’s estate may withdraw the election within 
the time provided by law. 

 
(3)  Service of Notice. Upon receipt of an election the personal 

representative shall serve a notice of election within 20 days following 
service of the election, together with a copy of the election, on all interested 
persons in the manner provided for service of formal notice. The notice of 
election shall indicate the names and addresses of the attorneys for the 
surviving spouse and the personal representative and shall state that: 
 

(A) persons receiving a notice of election may be required to contribute 
toward the satisfaction of the elective share; 
 

(B) objections to the election must be served within 20 days after 
service of the copy of the notice of election; and 
 

(C) if no objection to the election is timely served, an order determining 
the surviving spouse’s entitlement to the elective share may be granted 
without further notice. 
 

(4)  Objection to Election. Within 20 days after service of the notice of 
election, an interested person may serve an objection to the election which 
shall state with particularity the grounds on which the objection is based. 
The objecting party shall serve copies of the objection on the surviving 
spouse and the personal representative. If an objection is served, the personal 
representative shall promptly serve a copy of the objection on all other 
interested persons who have not previously been served with a copy of the 
objection. 
 

(c)  Determination of Entitlement. 
 

(1)  No Objection Served. If no objection to the election is timely 
served, the court shall enter an order determining the spouse’s entitlement to 
the elective share. 
 

(2)  Objection Served. If an objection to the election is timely served, 
the court shall determine the surviving spouse’s entitlement to the elective 
share after notice and hearing. 
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(d) Procedure to Determine Amount of Elective Share and 

Contribution. 
 

(1)  Petition by Personal Representative. After entry of the order 
determining the surviving spouse’s entitlement to the elective share, the 
personal representative shall file and serve a petition to determine the 
amount of the elective share. The petition shall 
 

(A) give the name and address of each direct recipient known to the 
personal representative; 
 

(B) describe the proposed distribution of assets to satisfy the elective 
share, and the time and manner of distribution; and 
 

(C) identify those direct recipients, if any, from whom a specified 
contribution will be required and state the amount of contribution sought 
from each. 
 

(2)  Service of Inventory. The inventory of the elective estate required 
by rule 5.340, together with the petition, shall be served within 60 days after 
entry of the order determining entitlement to the elective share on all 
interested persons in the manner provided for service of formal notice. 
 

(3)  Petition by Spouse. If the personal representative does not file the 
petition to determine the amount of the elective share within 90 days from 
rendition of the order of entitlement, the electing spouse or the attorney-in-
fact or the guardian of the property or personal representative of the electing 
spouse may file the petition specifying as particularly as is known the value 
of the elective share. 
 

(4)  Objection to Amount of Elective Share. Within 20 days after 
service of the petition to determine the amount of the elective share, an 
interested person may serve an objection to the amount of or distribution of 
assets to satisfy the elective share. The objection shall state with particularity 
the grounds on which the objection is based. The objecting party shall serve 
copies of the objection on the surviving spouse and the personal 
representative. If an objection is served, the personal representative shall 
promptly serve a copy of the objection on all interested persons who have 
not previously been served. 
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(5)  Determination of Amount of Elective Share and Contribution. 
 

(A) No Objection Served. If no objection is timely served to the 
petition to determine the amount of the elective share, the court shall enter 
an order on the petition. 
 

(B) Objection Served. If an objection is timely served to the petition to 
determine the amount of the elective share, the court shall determine the 
amount of the elective share and contribution after notice and hearing. 
 

(6)  Order Determining Amount of Elective Share and Contribution. 
The order shall: 
 

(A) set forth the amount of the elective share; 
 

(B) identify the assets to be distributed to the surviving spouse in 
satisfaction of the elective share; and 
 

(C) if contribution is necessary, specify the amount of contribution for 
which each direct recipient is liable. 
 

(e)  Relief from Duty to Enforce Contribution. A petition to relieve the 
personal representative from the duty to enforce contribution shall state the 
grounds on which it is based and notice shall be served on interested 
persons. 
 

Committee Notes 
 

The extensive rewrite of this rule in 2001 is intended to conform it with 
and provide procedures to accommodate amendments to Florida’s elective 
share statutes, §§ 732.201 et seq., Fla. Stat. Proceedings to determine 
entitlement to elective share are not specific adversary proceedings under 
rule 5.025(a), but may be declared adversary at the option of the party. 
Proceedings to determine the amount of elective share and contribution are 
specific adversary proceedings under rule 5.025(a). Requirements for service 
are intended to be consistent with the requirements for formal notice. Rule 
5.040. Service of process may be required to obtain personal jurisdiction 
over direct recipients who are not otherwise interested persons and who have 
not voluntarily submitted themselves to the jurisdiction of the court. Rule 
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5.040(a)(3)(C); ch. 48, Fla. Stat. Process and Service of Process; ch. 49, Fla. 
Stat., Constructive Service of Process. An inventory of the elective estate 
should be afforded the same confidentiality as other estate inventories. 
§ 733.604(1) and (2), Fla. Stat. In fulfilling his or her obligations under this 
rule, a personal representative is not required to make impractical or 
extended searches for property entering into the elective estate and the 
identities of direct recipients. Preexisting rights to dower and curtesy 
formerly addressed in subdivision (e) of this rule are now governed by new 
rule 5.365. 
 

Counsel’s attention is directed to Fla. Ethics Opinion 76-16, dated April 4, 
1977, for guidance regarding the duties of an attorney with respect to 
spousal rights. 
 

Rule History 
 

1984 Revision: Extensive changes. Clarifies information to be included in 
a petition for elective share filed by a personal representative and specifies 
information to be included in an order determining elective share. 
Committee notes revised and expanded. 
 

1988 Revision: Extensive changes. A new procedure has been added 
providing for optional service of a notice of election together with a copy of 
the election and a procedure to expose objections to and determine right to 
entitlement, separate from the pre-existing procedure of determination of 
amount and setting aside. Subdivisions (c) and (d) represent rule 
implementation of procedure in statute. Committee notes revised and 
expanded. Citation form changes in committee notes. 
 

1992 Revision: Editorial change. Committee notes revised. Citation form 
changes in committee notes. 
 

2001 Revision: Entire rule rewritten. Committee notes revised. 
 

2003 Revision: Committee notes revised. 
 

2005 Revision: Subdivision (a) amended to require service in the manner 
of formal notice of the notice of election. Subdivision (b)(3) amended to 
provide time period for personal representative to service notice of election 
on interested persons, and title revised. Subdivision (d)(2) amended to 
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provide time limit and service requirement for elective estate inventory and 
petition for determination of amount of elective share. Committee notes 
revised. 
 

2010 Revision: Committee notes revised. 
 

Statutory References 
 

§ 732.201, Fla. Stat. Right to elective share. 
§ 732.2025, Fla. Stat. Definitions. 
§ 732.2035, Fla. Stat. Property entering into elective estate. 
§ 732.2045, Fla. Stat. Exclusions and overlapping application. 
§ 732.2055, Fla. Stat. Valuation of the elective estate. 
§ 732.2065, Fla. Stat. Amount of the elective share. 
§ 732.2075, Fla. Stat. Sources from which elective share payable; 

abatement. 
§ 732.2085, Fla. Stat. Liability of direct recipients and beneficiaries. 
§ 732.2095, Fla. Stat. Valuation of property used to satisfy elective share. 
§ 732.2125, Fla. Stat. Right of election; by whom exercisable. 
§ 732.2135, Fla. Stat. Time of election; extensions; withdrawal. 
§ 732.2145, Fla. Stat. Order of contribution; personal representative’s duty 

to collect contribution. 
§ 733.604, Fla. Stat. InventoryInventories and accountings; public records 

exemptions. 
 
Rule References 

 
Fla. Prob. R. 5.025 Adversary proceedings. 
Fla. Prob. R. 5.040 Notice. 
Fla. Prob. R. 5.041 Service of pleadings and papers. 
Fla. Prob. R. 5.340 Inventory. 
Fla. R. App. P. 9.020(h) Definitions. 
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RULE 5.405.  PROCEEDINGS TO DETERMINE PROTECTED 
HOMESTEAD REAL PROPERTY 

 
(a)  Petition. An interested person may file a petition to determine 

protected homestead real property owned by the decedent. 
 

(b) Contents. The petition shall be verified by the petitioner and shall 
state: 
 

(1) the date of the decedent’s death; 
 

(2) the county of the decedent’s domicile at the time of death; 
 
(3) the name of the decedent’s surviving spouse and the names and dates 

of birth of the decedent’s surviving lineal descendants; 
 

(4) a legal description of the property owned by the decedent on which the 
decedent resided; and 
 

(5) any other facts in support of the petition. 
 

(c)  Order. The court’s order on the petition shall describe the real 
property and determine whether any of the real property constituted the 
protected homestead of the decedent. If the court determines that any of the 
real property was the protected homestead of the decedent, the order shall 
identify the person or persons entitled to the protected homestead real 
property and define the interest of each. 
 

Committee Notes 
 

This rule establishes the procedure by which the personal representative or 
any interested person may petition the court for a determination that certain 
real property constituted the decedent’s protected homestead property, in 
accordance with article X, section 4 of the Florida Constitution. The 
jurisdiction of the court to determine constitutional protected homestead 
property was established by In re Noble’s Estate, 73 So. 2d 873 (Fla. 1954). 
 

Rule History 
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1984 Revision: New rule. 
 

1988 Revision: Editorial change in (a). Subdivision (b)(4) amended to 
conform to constitutional change. Committee notes revised. Citation form 
change in committee notes. 
 

1992 Revision: Editorial change. Committee notes revised. Citation form 
changes in committee notes. 
 

1996 Revision: Subdivision (c) amended to require description of real 
property that is the subject of the petition, description of any homestead 
property, and definition of specific interests of persons entitled to homestead 
real property. 
 

2002 Revision: Replaces “homestead” with “protected homestead” 
throughout to conform to addition of term in section 731.201(29), Florida 
Statutes. Committee notes revised. 
 

2003 Revision: Committee notes revised. 
 
2007 Revision: Committee notes revised. 
 
2007 Revision: Committee notes revised. 
 
2010 Revision: Committee notes revised. 
 
Constitutional Reference 

 
Art. X, § 4, Fla. Const. 
 
Statutory References 

 
§ 731.104, Fla. Stat. Verification of documents. 
§ 731.201(3132), Fla. Stat. General definitions. 
§ 732.401, Fla. Stat. Descent of homestead. 
§ 732.4015, Fla. Stat. Devise of homestead. 
§ 733.607, Fla. Stat. Possession of estate. 
§ 733.608, Fla. Stat. General power of the personal representative. 
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Rule References 
 

Fla. Prob. R. 5.020 Pleadings; verification; motions. 
Fla. Prob. R. 5.040 Notice. 
Fla. Prob. R. 5.041 Service of pleadings and papers. 
Fla. Prob. R. 5.205(a)(6) Filing evidence of death. 
Fla. Prob. R. 5.340 Inventory. 
Fla. Prob. R. 5.404 Notice of taking possession of protected homestead. 
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RULE 5.406. PROCEEDINGS TO DETERMINE EXEMPT 
PROPERTY 

 
(a)  Petition. An interested person may file a petition to determine exempt 

property within the time allowed by law. 
 

(b) Contents. The petition shall be verified by the petitioner and shall: 
 

(1) describe the property and the basis on which it is claimed as exempt 
property; and 
 

(2) state the name and address of the decedent’s surviving spouse or, if 
none, the names and addresses of decedent’s children entitled by law to the 
exempt property and the dates of birth of those who are minors. 
 

(c)  Order. The court shall determine each item of exempt property and its 
value, if necessary to determine its exempt status, and order the surrender of 
that property to the persons entitled to it. 
 

Committee Notes 
 

This rule establishes the procedure by which the personal representative or 
any interested person may petition the court for determination of exempt 
property in accordance with article X, section 4 of the Florida Constitution 
and section 732.402, Florida Statutes. 
 

Section 732.402, Florida Statutes, specifies the time within which the 
petition to determine exempt property must be filed, within 4 months after 
the date of service of the notice of administration, unless extended as 
provided in the statute. 

 
Rule History 

 
1984 Revision: New rule. 

 
1988 Revision: Subdivision (a) revised to reflect editorial changes and to 

require verification. Subdivision (b)(1) revised to require the basis for 
asserting exempt property status. Subdivision (b)(2) added the requirement 
of stating addresses of those entitled to exempt property. Subdivision (c) 
revised to reflect editorial changes and to require determination of the value 
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of each item of exempt property. Committee notes revised. 
 
1992 Revision: Committee notes revised. Citation form changes in 

committee notes. 
 

1996 Revision: Editorial changes in rule to conform to similar language in 
rule 5.405. Committee notes revised. 
 

2003 Revision: Committee notes revised. 
 
2010 Revision: Subdivision (c) amended to limit the instances in which the 

value of the property claimed as exempt needs to be stated in the order. 
 

Statutory References 
 

§ 731.104, Fla. Stat. Verification of documents. 
§ 732.402, Fla. Stat. Exempt property. 

 
Rule References 

 
Fla. Prob. R. 5.020 Pleadings; verification; motions. 
Fla. Prob. R. 5.040 Notice. 
Fla. Prob. R. 5.041 Service of pleadings and papers. 
Fla. Prob. R. 5.042 Time. 
Fla. Prob. R. 5.420 Disposition of personal property without 

administration. 
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RULE 5.440. PROCEEDINGS FOR REMOVAL OF PERSONAL 
REPRESENTATIVE 

 
(a)  Commencement of Proceeding. The court on its own motion may 

remove, or any interested person by petition may commence a proceeding to 
remove, a personal representative. A petition for removal shall state the facts 
constituting the grounds upon which removal is sought, and shall be filed in 
the court having jurisdiction over the administration of the estate. 
 

(b) Accounting. A removed personal representative shall file an 
accounting within 30 days after removal. 
 

(c)  Delivery of Records and Property. A removed personal 
representative shall, immediately after removal or within such time 
prescribed by court order, deliver to the remaining personal representative or 
to the successor fiduciary all of the records of the estate and all of the 
property of the estate. 

 
(d) Failure to File Accounting or Deliver Records and Property. If a 

removed personal representative fails to file an accounting or fails to deliver 
all property of the estate and all estate records under the control of the 
removed personal representative to the remaining personal representative or 
to the successor fiduciary within the time prescribed by this rule or by court 
order, the removed personal representative shall be subject to contempt 
proceedings. 
 

Committee Notes 
 

The revision of subdivision (a) of this rule by the addition of its final 
phrase represents a rule implementation of the procedure found in section 
733.505, Florida Statutes. It is not intended to change the effect of the statute 
from which it was derived but has been reformatted to conform with the 
structure of these rules. It is not intended to create a new procedure or 
modify an existing procedure. 
 

Rule History 
 

1980 Revision: Subdivision (a) amended to require formal notice to 
interested persons and to delete requirement that court give directions as to 
mode of notice. Surety authorized to petition for removal. 
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1984 Revision: Editorial changes. Provisions in prior rule for contempt 

have been deleted since the court has the inherent power to punish for 
contempt. Committee notes revised. 
 

1988 Revision: Last phrase of (a) added to implement the procedure found 
in section 733.505, Florida Statutes. Subdivision (b) amended to parallel 
interim accounting rules. Deletes ability to extend time to file and adds 
reference to court power to punish for contempt. Committee notes expanded. 
Editorial changes. Citation form changes in committee notes. 
 

1992 Revision: Editorial changes. Committee notes revised. Citation form 
changes in committee notes. 
 

2002 Revision: Entire rule amended. Contents of accountings by removed 
fiduciaries are now governed by rule 5.346. Editorial changes in (a), (c), and 
(d). Committee notes revised. 
 

2003 Revision: Committee notes revised. 
 

2007 Revision: Committee notes revised. 
 
2010 Revision: Editorial change in title to clarify scope of rule. 

 
Statutory References 

 
§ 731.201(23), Fla. Stat. General definitions. 
§ 733.504, Fla. Stat. Removal of personal representative; causes of 

removal. 
§ 733.505, Fla. Stat. Jurisdiction in removal proceedings. 
§ 733.506, Fla. Stat. Proceedings for removal. 
§ 733.5061, Fla. Stat. Appointment of successor upon removal. 
§ 733.508, Fla. Stat. Accounting and discharge of removed personal 

representatives upon removal. 
§ 733.509, Fla. Stat. Surrender of assets upon removal. 

 
Rule References 

 
Fla. Prob. R. 5.020 Pleadings; verification; motions. 
Fla. Prob. R. 5.025 Adversary proceedings. 
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Fla. Prob. R. 5.040 Notice. 
Fla. Prob. R. 5.041 Service of pleadings and papers. 
Fla. Prob. R. 5.042 Time. 
Fla. Prob. R. 5.150 Order requiring accounting. 
Fla. Prob. R. 5.310 Disqualification of personal representative; notification. 
Fla. Prob. R. 5.345 Accountings other than personal representatives’ final 

accountings. 
Fla. Prob. R. 5.346 Fiduciary accounting. 
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RULE 5.470. ANCILLARY ADMINISTRATION 
 

(a)  Petition. The petition for ancillary letters shall include an 
authenticated copy of so much of the domiciliary proceedings as will show: 
 

(1) for a testate estate the will, petition for probate, order admitting the 
will to probate, and authority of the personal representative; or 
 

(2) for an intestate estate the petition for administration and authority of 
the personal representative to act. 
 

(b) Notice. Before ancillary letters shall be issued to any person, formal 
notice shall be given to: 
 

(1) all known persons qualified to act as ancillary personal representative 
and whose entitlement to preference of appointment is equal to or greater 
than petitioner’s and who have not waived notice or joined in the petition; 
and 
 

(2) all domiciliary personal representatives who have not waived notice or 
joined in the petition. 
 

(c)  Probate of Will. On filing the authenticated copy of a will, the court 
shall determine whether the will complies with Florida law to entitle it to 
probate. If it does comply, the court shall admit the will to probate. 

 
Committee Notes 

 
Rule History 

 
1975 Revision: The rule sets out the procedural requirements for issuance 

of ancillary letters. 
 

1984 Revision: Editorial changes with addition of notice requirement in 
(b). Committee notes revised. 
 

1988 Revision: Committee notes revised. 
 
1992 Revision: Changed rule to require that notice be given to persons 

qualified to act as ancillary personal representative whose entitlement to 
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preference of appointment is equal to or greater than petitioner’s and to all 
domiciliary personal representatives prior to entry of an order admitting the 
will to probate. Committee notes revised. Citation form changes in 
committee notes. 
 

1996 Revision: The requirement that a filing of an authenticated copy of a 
will be a “probated” will is removed from subdivision (c). There may be 
circumstances in which a will is on deposit or file in a foreign jurisdiction 
but is not being offered for probate. That should not preclude an ancillary 
administration in Florida of that estate. This change is not intended to allow 
an authenticated copy of any document other than an original instrument to 
be filed under this rule and considered for probate. 
 

2003 Revision: Committee notes revised. 
 

2005 Revision: Committee notes revised. 
 
2010 Revision: Committee notes revised. 

 
Statutory References 

 
§ 731.201(1), Fla. Stat. General definitions. 
§ 733.212, Fla. Stat. Notice of administration; filing of objections. 
§ 733.2121, Fla. Stat. Notice to creditors; filing of claims. 
§ 734.102, Fla. Stat. Ancillary administration. 
§ 734.1025, Fla. Stat. Nonresident decedent’s testate estate with property 

not exceeding $50,000 in this state; determination of claims. 
 

Rule References 
 

Fla. Prob. R. 5.020 Pleadings; verification; motions. 
Fla. Prob. R. 5.040 Notice. 
Fla. Prob. R. 5.041 Service of pleadings and papers. 
Fla. Prob. R. 5.042 Time. 
Fla. Prob. R. 5.065(b) Notice of civil action or ancillary administration. 
Fla. Prob. R. 5.205(a)(2) Filing evidence of death. 
Fla. Prob. R. 5.215 Authenticated copy of will. 
Fla. Prob. R. 5.240 Notice of administration. 
Fla. Prob. R. 5.241 Notice to creditors. 
Fla. Prob. R. 5.475 Ancillary administration, short form. 
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Fed. R. Civ. P. 44(a) Proof ofProving an official record. 
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RULE 5.496. FORM AND MANNER OF OBJECTING TO CLAIM 
 

(a)  Filing. An objection to a claim, other than a personal representative’s 
proof of claim, shall be in writing and filed on or before the expiration of 4 
months from the first publication of notice to creditors or within 30 days 
from the timely filing or amendment of the claim, whichever occurs later. 
 

(b) Service. A personal representative or other interested person who files 
an objection to the claim shall serve a copy of the objection on the claimant 
within 10 days after the filing of the objection. The objection shall include a 
certificate of service. If the objection is filed by an interested person other 
than the personal representative, a copy of the objection shall also be served 
on the personal representative within 10 days after the filing of the objection. 
Any objection shall include a certificate of service. 

 
(c)  Notice to Claimant. An objection shall contain a statement that the 

claimant is limited to a period of 30 days from the date of service of an 
objection within which to bring an action as provided by law. 
 

Committee Notes 
 

This rule represents an implementation of the procedure found in section 
733.705, Florida Statutes, and adds a requirement to furnish notice of the 
time limitation in which an independent action or declaratory action must be 
filed after objection to a claim. 
 

Rule History 
 

1992 Revision: New rule. 
 

2003 Revision: Reference in (a) to notice of administration changed to 
notice to creditors. Committee notes revised. 
 

2005 Revision: Removed provision for objections to personal 
representative’s proof of claim, now addressed in rule 5.498, and subsequent 
subdivisions relettered. Reference to service on the claimant’s attorney 
removed because service on the attorney is required by rule 5.041(b). 
Committee notes revised. 
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2007 Revision: Editorial change in (a). Second sentence of (b) added to 
specify that the objection must include a certificate of service. 

 
2010 Revision: Subdivision (b) amended to delete the requirement to serve 

a copy of an objection to a claim within 10 days, and to clarify the 
requirement to include a certificate of service. 
 

Statutory References 
 

§ 731.201(4), Fla. Stat. General definitions. 
§ 733.705, Fla. Stat. Payment of and objection to claims. 

 
Rule References 

 
Fla. Prob. R. 5.040 Notice. 
Fla. Prob. R. 5.041 Service of pleadings and papers. 
Fla. Prob. R. 5.498 Personal representative’s proof of claim. 
Fla. Prob. R. 5.499 Form and manner of objecting to personal 

representative’s proof of claim. 



 

91 

RULE 5.696. ANNUAL ACCOUNTING 
 

(a)  Contents and Filing. The guardian of the property shall file an annual 
accounting as required by law. The annual accounting shall include: 
 

(1) a full and correct account of the receipts and disbursements of all of 
the ward’s property over which the guardian has control and a statement of 
the ward’s property on hand at the end of the accounting period; and 

 
(2) a copy of the statements of all of the ward’s cash accounts as of the 

end of the accounting period from each institution where the cash is 
deposited. 
 

(b) Substantiating Papers. Unless otherwise ordered by the court, the 
guardian need not file the papers substantiating the annual accounting. Upon 
reasonable written request, the guardian of the property shall make the 
substantiating papers available for examination to persons entitled to receive 
or inspect the annual accounting. Substantiating papers need not be filed 
with the court unless so ordered. 
 

(c)  Interim Inspection of Records. Upon reasonable written request and 
notice, the guardian of the property shall make all material financial records 
pertaining to the guardianship available for inspections to those persons 
entitled to receive or inspect the annual accounting. 
 

Committee Notes 
 

Rule History 
 

1991 Revision: New rule. 
 

1992 Revision: Citation form changes in committee notes. 
 
2010 Revision: Editorial change in (b) to delete redundant language. 

 
Statutory References 

 
§ 744.367, Fla. Stat. Duty to file annual guardianship report. 
§ 744.3678, Fla. Stat. Annual accounting. 
§ 744.3701, Fla. Stat. Inspection of report. 
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§ 744.3735, Fla. Stat. Annual appearance of the guardian. 
 

Rule References 
 

Fla. Prob. R. 5.020 Pleadings; verification; motions. 
Fla. Prob. R. 5.041 Service of pleadings and papers. 
Fla. Prob. R. 5.060 Request for notices and copies of pleadings. 
Fla. Prob. R. 5.610 Execution by guardian. 
Fla. Prob. R. 5.695 Annual guardianship report. 
Fla. Prob. R. 5.700 Objection to guardianship reports. 
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RULE 5.710. REPORTS OF PUBLIC GUARDIAN 
 

The public guardian, as the guardian of a ward, shall file: 
 

(a)  an initial report as required by law; 
 
(b)  annual guardianship reports, which shall include the dates of quarterly 

visits to the ward, as required by law; 
 
(c)  a report within 6 months of his or her appointment as guardian of a 

ward, which shall also be filed with the executive director of the Statewide 
Public Guardianship Office, stating: 
 

(1) the public guardian’s efforts to locate a family member or friend, 
other person, bank, or corporation to act as guardian of the ward; and 

 
(2) the ward’s potential to be restored to capacity; 

 
(d)  an annual report, filed with the Statewide Public Guardianship Office, 

by September 1 for the preceding fiscal year, on the operations of the office 
of public guardian; and 

 
(e)  a report of an independent audit by a qualified certified public 

accountant, fileto be filed with the Statewide Public Guardianship Office 
every 2 years. 
 

Committee Notes 
 

Rule History 
 

1987 Revision: This is a new rule and was promulgated to establish 
procedures to accommodate the Public Guardian Act. See § 744.701, et seq., 
Fla. Stat. See also Fla. Prob. R. 5.560. 

 
1989 Revision: Prior rule adopted as temporary emergency rule. 
 
1991 Revision: Editorial changes. 
 
1992 Revision: Citation form changes in committee notes. 
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2007 Revision: Rule extensively amended to specify reports a public 

guardian is required to file. 
 
2010 Revision: Editorial change in (e). 
 
Statutory Reference 
 
§§ 744.701–744.709, Fla. Stat. Public Guardianship Act. 

 
Rule Reference 

 
Fla. Prob. R. 5.560 Petition for appointment of guardian of an incapacitated 

person. 
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RULE 5.725. EMERGENCY COURT MONITOR 
 

(a)  Appointment. Upon motion or inquiry by any interested person or 
upon its own motion, the court may appoint a court monitor on an 
emergency basis without notice in any proceeding over which it has 
jurisdiction. 
 

(b) Order of Appointment. The order of appointment shall specifically 
find that there appears to be imminent danger that the physical or mental 
health or safety of the ward will be seriously impaired or that the ward’s 
property is in danger of being wasted, misappropriated, or lost unless 
immediate action is taken. The scope of the matters to be investigated and 
the powers and duties of the monitor must be specifically enumerated in the 
order. 
 

(c)  Duration of Authority. The authority of a monitor appointed under 
this section expires 60 days after the date of appointment or upon a finding 
of no probable cause, whichever occurs first. The court may enter an order 
extending the authority of the monitor for an additional 30 days upon a 
showing that an emergency condition still exists. 

 
(d) Report. Within 15 days after the entry of an order of appointment, the 

monitor shall file a verified written report setting forth the monitor’s 
findings and recommendations. The report may be supported by documents 
or other evidence. The time for filing the report may be extended by the 
court for good cause. 
 

(e)  Review. Upon review of the report, the court shall enter an order 
determining whether there is probable cause to take further action to protect 
the person or property of the ward. 
 

(1)  If the court finds no probable cause, the court shall enter an order 
finding no probable cause and discharging the monitor. 
 

(2)  If the court finds probable cause, the court shall enter an order 
directed to the respondent stating the essential facts constituting the conduct 
charged and requiring the respondent to appear before the court to show 
cause why the court should not take further action. The order shall specify 
the time and place of the hearing with a reasonable time to allow for the 
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preparation of a defense after service of the order. A copy of the order to 
show cause together with the order of appointment and report of the monitor 
shall be served upon the guardian, the ward, the ward’s attorney, if any, and 
the respondent. 
 

(f)  Protecting Ward. If at any time prior to the hearing on the order to 
show cause the court enters a temporary injunction, a restraining order, an 
order freezing assets, an order suspending the guardian or appointing a 
guardian ad litem, or any other order to protect the physical or mental health, 
safety, or property of the ward, the order or injunction shall be served on the 
guardian, the ward, the ward’s attorney, if any, and such other persons as the 
court may determine. 

 
Committee Notes 

 
Rule History 
 
2006 Revision: New rule. 
 
2008 Revision: Committee notes revised. 
 
2010 Revision: Editorial change in (c). 
 
Statutory references 
 
§ 393.12, Fla. Stat. Capacity; appointment of guardian advocate. 
§ 744.1075, Fla. Stat. Emergency court monitor. 
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