
PREFACE 
 
 
 The Florida Uniform Title Standards are designed to serve as a reference for some of the more 
common problems encountered in the examination of titles to real estate in Florida. The purpose of uniform 
title standards, generally, is to facilitate conveyancing by eliminating needless objections to marketability of 
title. A title standard may well be described as a voluntary agreement made in advance by members of the Bar 
on the manner of treating a particular title problem when and if it arises. These standards are interpretations of 
existing law and practice, and although they are approved by the Real Property, Probate, and Trust Law 
Section of The Florida Bar, they do not have the formal approval of any court or legislative body. 
Nevertheless, if they are generally adhered to, their purpose should be accomplished satisfactorily. 
 
 These title standards are intended to be used not only by experienced title attorneys, but also by those 
with little experience or those whose work may bring them into contact with title examinations less frequently. 
Accordingly, some of the standards set forth well settled principles of law, while others are statements of 
generally prevailing practices in areas where the applicable law provides no definitive answers. 
 
 Each title standard begins with a statement of the Standard, followed by one or more illustrative 
Problems, citations to Authorities & References, and in some cases, Comments designed to call attention to 
related issues and cautionary matters. The Standard itself rather than the Problems or comments, was intended 
to be the focal point, and primary consideration should be given to it. 
 
 The main purpose of the Problems is to give examples of the application of the Standard to 
representative factual situations, most of which are readily apparent. In some instances the Problems were 
used as a vehicle to address less obvious issues related to the Standard. The Problems are illustrative only, and 
were not intended to be all-inclusive. 
 
 The Authorities and References were included to indicate the source material in support of the 
Standard. It was not always possible to find primary authorities directly on point, and therefore in some 
instances the citations are to references that are merely of persuasive value. Also, citations to secondary 
authorities were frequently included as a convenience for locating a discussion of the subject matter. 
 
 The Comments were designed to call attention to related issues, to raise cautionary notes to be 
considered in applying the Standard, and in some instances to point out limitations or exceptions with respect 
to the application of the Standard. Occasionally, the Comments were used to set forth arguments contrary to 
the position adopted in the Standard. This was done for informational purposes only, and was not intended to 
detract from the Standard as stated. 
 
 Finally, whenever possible, cross-references to other Standards were included so that related issues 
might more readily be considered. 
 



UNIFORM TITLE STANDARDS 
 

Foreword to the 2012 Revisions 
 

At its June 1, 2012 Executive Council meeting, the Real Property Probate & Trust Law 
Section (“the Section”) approved the “final” revised standard to the Uniform Title 
Standards, completing the first major update and re-write of the Title Standards since 
1981.  
 
The Uniform Title Standards are standards for examining title to real property in Florida 
with the goal of resolving disagreements among real property attorneys on various types 
of title defects and their impact on the marketability of the title.  Even though fewer 
attorneys today perform title examinations, the standards still serve as a resource for 
attorneys representing buyers and sellers in real estate transactions, where contracts 
typically call for the seller to convey marketable title. The popular FR/BAR Contract for 
Sale and Purchase has long incorporated the Uniform Title Standards as the “standard” 
for determining a buyer’s marketable title to the real property.  Since its inception in the 
early 1970’s, the FAR/BAR Contract has provided that “(m)arketable title shall be 
determined according to applicable standards adopted by authority of The Florida Bar 
and in accordance with law.” 
 
Of equal significance to all Floridians is the fact that the Florida courts have consulted 
and cited to the Uniform Title Standards when confronted with title issues covered by the 
standards. See, e.g., Marshall v. Hollywood, Inc., 236 So.2d 114 (Fla. 1970); City of 
Miami v. St. Joe Paper Co., 364 So.2d 439 (Fla. 1970); and Cunningham v. Haley, 501 
So. 2d 649 (Fla. 5th DCA 1986). Understandably, the issues in these cases dealt with the 
proper application of Florida’s Marketable Record Title Act. Most recently, the Fifth 
District Court of Appeals cited to the Uniform Title Standards in a decision dealing with 
corporate authority to convey real property. DGG Development Corp. v. Estate of 
Capponi, 983 So. 2d (Fla. 5th DCA 2008).  
 
The Uniform Title Standards occupied a central role in the function of the Section when 
it was created in 1954, becoming the first committee established by the Section. In fact, 
Florida’s first title standards committee existed as a committee of the Board of Governors 
of The Florida Bar (“BOG”) before there was a RPPTL Section. After the Section was 
created, the BOG effectively ceded responsibility for developing uniform standards to the 
Section. In 2008-09 the BOG unanimously re-endorsed the Uniform Title Standards as 
standards of The Florida Bar. 
 
The first known set of published Florida title standards is the set that appeared as a 
supplement to the March 1959 issue of The Florida Bar Journal.  The Committee Chair at 
that time was David Catsman, who wrote in the Forward to the standards that Florida 
joined 25 other states in utilizing this method of solving some of the problems involved 
in real property title transactions.  
 



The next known publication of title standards was in 1975, under the leadership of 
Sherwood Spencer, who noted that the 1975 update was the work of a task force led by 
Mandell Glicksberg, Professor of Law at University of Florida School of Law, with the 
help of a grant from the George B. Carter Foundation. (George B. Carter was a founder 
of Lawyers’ Title Guaranty Fund, which became Attorneys’ Title Insurance, Fund, Inc.) 
The Uniform Title Standards Committee was then set up as a continuing committee of the 
Section responsible for updating and revising the Standards.  In the following years, 
revisions to the title standards would be developed under Professor Glicksberg’s 
leadership and would utilize the resources of the University of Florida Law Review. 
Their work culminated in the third revision of the Uniform Title Standards in 1981 and is 
the version that is contained in that small blue three-ring binder that the Section used to 
distribute to new members and which still can be found on many law library shelves. 
 
Since the late 1990’s, the members of the Uniform Title Standards Committee, which 
was renamed the Title Issues and Standards Committee, undertook to research and draft 
revised standards on their own, with conferencing support provided by the Section.  The 
members of the committee are a broad representation of the title insurance industry as 
well as attorneys in the private practice of law.  The 2012 version of the standards 
represents the first time the standards exist solely in electronic form. They are published 
on the home page of the Section’s website and are freely available to all visitors to the 
website at www.RPPTL.org/. 
 

Patricia P. Jones 
Chair, Title Issues and Standards Committee 
June 2012 

 
Space does not permit me to personally recognize everyone who contributed to this effort 
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members of the committee for their hard work and dedication: 

Robert Graham 
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Steve Reynolds 
Jim Russick 
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STANDARD 00 
 
 CONSTRUCTION OF TITLE PROBLEMS 
 
 
STANDARD:  THE ATTORNEY, UPON EXAMINING AN ABSTRACT OF TITLE TO LAND, 
SHOULD CONSTRUE QUESTIONS IN FAVOR OF MARKETABILITY WHENEVER POSSIBLE. 
 
Problem: What questions and objections should be raised by the examining attorney? 
 
Answer: Objections and requirements should be made only when the irregularities or defects appearing in

the abstract of title actually impair the title or may be expected to expose the purchaser or lender
to the hazards of adverse claims or litigation.  When such a situation arises the attorney should
consult, when possible, with the prior examiner and endeavor to resolve the question in favor of
marketability.  He should communicate, when possible, with the prior examining attorney before
delivering his opinion of title to his client. 
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CHAPTER 1 
 

AGENCY AND POWERS OF ATTORNEY 
 

_________________ 
 

STANDARD 1.1 
 

EXECUTION OF POWER OF ATTORNEY 

STANDARD: WHEN A DEED IS EXECUTED BY VIRTUE OF A POWER OF ATTORNEY, THE 
POWER OF ATTORNEY MUST BE EXECUTED AND RECORDED IN THE SAME MANNER 
AS THE DEED. 

Problem l: A gives B a power of attorney, duly acknowledged and witnessed, specifically 
authorizing B to convey Blackacre, but the power of attorney is not recorded. B 
conveys Blackacre to C under such power of attorney. Is the conveyance valid 
against subsequent bona fide purchasers and creditors? 

Answer: No. 

Problem 2: A gives B a power of attorney specifically authorizing B to convey Blackacre, but 
the power of attorney either is not witnessed or not acknowledged. B conveys 
Blackacre to C under such power of attorney. Is the conveyance valid against 
subsequent bona fide purchasers and creditors? 

Answer: No. 

Authorities & 
References: 

§ 695.01, Fla. Stat. (2001); § 709.015(2), Fla. Stat. (2001); 19 Fla. Jur. 2d Deeds § 
31 (1998); 2 BOYER, FLORIDA REAL ESTATE TRANSACTIONS § 28.06, n.4 (Bender 
3d ed. 1996); FLORIDA REAL PROPERTY SALES TRANSACTIONS  § 6.65 (Fla. Bar 
CLE 3d ed. 1997); FUND TN 4.02.01. 

Comment: Section 695.01, Fla. Stat. (2001) requires that the power of attorney be recorded to 
be valid against subsequent bona fide purchasers and creditors. To be recorded it 
must conform to the requirements of § 695.03, Fla. Stat. (2001) (acknowledgment 
for recording purposes). The general law is that a power of attorney must be 
executed with the same formality as the law requires for the instrument to be 
executed under it. 2A C.J.S. Agency § 45(b) (1972). 

 With respect to homestead property, see Title Standard 18.4 (Alienation Of 
Homestead -- Power Of Attorney). Note that § 689.111, Fla. Stat. (2001) requires 
that when a mortgage of homestead property is executed by power of attorney, the 
power of attorney must be executed in the same manner as a deed. All powers of 
attorney authorizing the execution of a mortgage must be acknowledged to be 
entitled to be recorded. FUND TN 4.02.01. 
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STANDARD 1.2 

 
AFFIXING NAME OF PRINCIPAL IN EXECUTION 

OF INSTRUMENTS BY ATTORNEY IN FACT 
 
STANDARD: IN THE EXECUTION OF AN INSTRUMENT BY AN ATTORNEY IN FACT, THE 
NAME OF THE PRINCIPAL SHOULD BE SPECIFICALLY SET FORTH AND MAY BE 
EITHER WRITTEN, PRINTED OR TYPED. 
 

Problem: Blackacre was purportedly conveyed by a deed in which the wording of the 
execution is "John Doe by Richard Roe, as his attorney in fact." The name of John 
Doe was typed but Richard Roe's name was signed, and Roe acknowledged that he 
executed the deed as attorney in fact for John Doe. Roe has a power of attorney in 
proper form. Did the grantee acquire title? 

Answer: Yes. 

Authorities & 
References: 

State v. Hickman, 189 So. 2d 254 (Fla. 2d DCA 1966), cert. den. 194 So. 2d 618 
(Fla. 1966); 2 Fla. Jur. 2d Agency and Employment § 53 (1998); FLORIDA REAL 
PROPERTY SALES TRANSACTIONS § 6.65  (Fla. Bar CLE 3d ed. 1997);  FUND TN 
4.02.02.  
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STANDARD 1.3 

 
AUTHORITY TO CONVEY REAL PROPERTY 

 
STANDARD: TO EMPOWER AN AGENT TO CONVEY REAL PROPERTY THE POWER OF 
ATTORNEY MUST GIVE CLEAR AUTHORITY TO DO SO, ALTHOUGH THE REAL 
PROPERTY NEED NOT BE SPECIFICALLY DESCRIBED IF THE TERMS OF THE 
INSTRUMENT SHOW SUCH LAND TO BE WITHIN THE PRINCIPAL'S INTENTION IN THE 
GRANTING OF THE POWER. 
 

Problem 1: A gives to B a power of attorney authorizing B "to generally act for me and in 
my name, place and stead, in any state and in relation to all matters, to do any 
and all things and to execute any and all instruments which I might or could do if 
personally present." Does B have the authority to convey land owned by A? 

Answer: No. 

Problem 2: A gives to B a power of attorney authorizing B to "sell and convey any and all 
land owned by me," without specifically describing such land.  Does B have the 
authority to convey any part or all of such land? 

Answer: Yes. 

Authorities & 
References: 

Johnson  v. Fraccacreta, 348 So. 2d 570 (Fla. 3d DCA 1977); Bloom v. Weiser, 
348 So. 2d 651 (Fla. 3d DCA 1977); 2 Fla. Jur. 2d Agency & Employment § 32 
(1998); 2A C.J.S. Agency §§ 223-227 (1972); FUND TN 4.02.03; 

Comment: With respect to homestead property, see Title Standard 18.4 (Alienation Of 
Homestead -- Power Of Attorney). 
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CHAPTER 2 

 
BANKRUPTCY 

                                                         ___________________________________ 
 

STANDARD 2.1 
 

EFFECT OF BANKRUPTCY PROCEEDINGS ON TITLE 
OF DEBTOR'S REAL ESTATE 

 
STANDARD: ON OR AFTER OCTOBER 1, 1979, THE FILING OF A PETITION IN 
BANKRUPTCY CREATES AN ESTATE WHICH INCLUDES ALL LEGAL OR EQUITABLE 
INTERESTS OF THE DEBTOR IN REAL PROPERTY AS OF THE TIME OF FILING OF THE 
PETITION, INCLUDING THAT WHICH MAY BE LATER EXEMPTED FROM THE 
BANKRUPTCY PROCEEDINGS. 
 

Problem 1: John Doe held three parcels of property by various tenancies: Blackacre by a 
tenancy by the entireties, Whiteacre by a joint tenancy, and Greenacre by a 
tenancy in common. Doe filed a petition in bankruptcy on or after October 1, 
1979, and subsequently he and his various co-tenants attempted to convey 
Blackacre, Whiteacre, and Greenacre to Richard Roe. Doe was later granted a 
discharge and the proceeding was closed. Is Roe's title valid? 

Answer: No. Whether the bankruptcy proceedings are voluntary or involuntary, the filing 
of the bankruptcy petition creates an estate over which the trustee has dominion. 
Property held by the entireties by a debtor whose spouse does not also file a 
petition in bankruptcy will still become property of the estate until an exemption 
is established. Likewise, interests in tenancies in common or joint tenancies will 
become property of the estate until such property is exempted. 

Problem 2: Same facts as above, except that Doe also holds Blueacre as trustee for the 
benefit of Marvin Moe. What will happen to Blueacre upon the filing of the 
petition in bankruptcy? 

Answer: The estate will consist only of such right and title to the property as was 
possessed by the debtor. Generally, the estate will hold such property subject to 
the outstanding interest of the beneficiary. 

Authorities & 
References: 

Bankruptcy Code, 11 U.S.C. §§ 522, 541, 549 (2001);  § 222.20, Fla. Stat. 
(2001); 4 COLLIER ON BANKRUPTCY 1522 (15th ed. 2001); 5 COLLIER ON 
BANKRUPTCY 1541, 1549 (15th ed. 2001); FUND TN 5.06.01. 
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Comment: Section 541(a) provides that the commencement of a bankruptcy case creates an 
estate and specifies what property shall comprise the estate. Essentially, the estate 
is composed of all legal or equitable interests of the debtor in property, wherever 
located, as of the time the case is filed. This estate includes all types of property, 
both tangible and intangible.   In short, an important provision of § 541 is that all 
interests of the debtor in property as of the commencement of the case become 
the property of the estate. See § 541(a) (1).  

Once the property comes into the estate, the debtor is permitted to exempt it in 
accordance with § 522 of the Code.  Pursuant to § 522(b) (1), the State of Florida 
has opted to veto the federal statutory scheme of exemptions; therefore, Florida’s 
state law exemptions control in Florida bankruptcy cases. 4 COLLIER ON 
BANKRUPTCY 1522.01 (15th ed. 2001); § 222.20, Fla. Stat.  (2001). Nonetheless, 
under Bankruptcy Code, 11 U.S.C. § 522(b) the debtor must affirmatively claim 
any available exemption to release the property from the “estate.” See 5 COLLIER 
ON BANKRUPTCY 1541.02 (15th ed. 2001).  Moreover, any challenge to a 
claimed exemption must be timely filed or it is lost. 

 After commencement of the bankruptcy case, protection is afforded to a 
transferee of real property who obtains the property in good faith, without 
knowledge, and for a fair equivalent value. Bankruptcy Code, 11 U.S.C. § 549(c). 
A purchaser at a judicial sale also is protected against avoidance of the transfer 
by the trustee in bankruptcy. See 5 COLLIER ON BANKRUPTCY 1541 (15th ed. 
2001). However, this protection does not exist if the trustee has recorded a copy 
or notice of the petition in the land records of the jurisdiction where the property 
is located. If a fair equivalent value is not paid, but some value is given, then a 
lien arises in favor of the transferee to the extent that some value was present. 
Bankruptcy Code, 11 U.S.C. § 549(c) (2001). 

 Some protection is afforded transferees of property from a debtor who is 
involved in involuntary bankruptcy proceedings. Bankruptcy Code, 11 U.S.C. § 
549(b). This provision only applies to transferees who take during the period 
between commencement of the case and entry of the order of relief. Bankruptcy 
Code, 11 U.S.C. § 303. Such a transfer is validated only to the extent that value 
was given after commencement of the case under this section; however, 
knowledge of the bankruptcy proceedings is irrelevant. 5 COLLIER ON 
BANKRUPTCY 1549 (15th ed. 2001). 

 Note:  An interest which the debtor acquires by bequest, devise, inheritance, or 
as a result of a property settlement or a divorce decree also becomes property of 
the estate if the interest is acquired within 180 days after the filing of the petition. 
Bankruptcy Code, 11 U.S.C. § 541(a) (5). 
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STANDARD 2.2 

 
SALE, LEASE, OR USE OF DEBTOR'S REAL PROPERTY 

BY DEBTOR OR TRUSTEE IN BANKRUPTCY 
 
STANDARD: ON OR AFTER OCTOBER 1, 1979, EITHER THE DEBTOR IN POSSESSION OR 
THE TRUSTEE IN BANKRUPTCY CAN PROPERLY SELL, LEASE, OR USE THE REAL 
PROPERTY OF THE DEBTOR'S ESTATE PROVIDED THAT NOTICE AND OPPORTUNITY 
FOR A HEARING OF ANY SUCH SALE, LEASE, OR USE OF THE PROPERTY IN THE 
ESTATE (OTHER THAN IN THE ORDINARY COURSE OF BUSINESS) IS PROVIDED AS 
REQUIRED BY THE BANKRUPTCY CODE. 
 

Problem l: A trustee in bankruptcy in the bankruptcy proceedings of John Doe entered into 
a contract for the sale of Doe's nonexempt real property to Richard Roe. The sale 
was not in the ordinary course of business. Notice of the proposed sale was 
given to Doe's creditors, but no hearing was ever requested by a party in interest 
and no hearing was ever held on the matter. The sale was subsequently 
completed. Did valid title pass to Roe? 

Answer: Yes. Bankruptcy Code, 11 U.S.C. §§ 102(1) and 363(b) simply require notice 
and an opportunity for a hearing of any sale, lease, or use of property of the 
estate other than in the ordinary course of business. A court order is not required.  

Problem 2: Same facts as above, except that Doe, who is a debtor in possession, himself 
sells the property to Roe. Did valid title pass? 

Answer: Yes. 

Authorities & 
References: 

Bankruptcy Code, 11 U.S.C. §§ 102, 361, 363 (2001); 3 COLLIER ON 
BANKRUPTCY 1363 (15th ed. 2001); FUND TN 5.05.02. 

Comment: Bankruptcy Code, 11 U.S.C. § 363 defines the rights and powers of parties with 
interests in property of the estate. 3 COLLIER ON BANKRUPTCY 1363.01 (15th ed. 
2001). Section 363(b) states that the trustee may, "after notice and a hearing," 
use, sell, or lease the property, "other than in the ordinary course of business." A 
court order is not required. Bankruptcy Code, 11 U.S.C. § 363(b) (1) (2001); 3 
COLLIER ON BANKRUPTCY 1363.02[1]  (15th ed. 2001). Bankruptcy Code, 11 
U.S.C. § 102(1) defines "after notice and a hearing" as "after such notice as is 
appropriate in the particular circumstances, and such opportunity for a hearing as 
is appropriate in the particular circumstances but authorizes an act without an 
actual hearing if notice is properly given and if such a hearing is not requested in 
a timely manner by a party in interest." Thus, the burden is shifted to interested 
parties to provide the request for a hearing and, should no such request be made, 
action may be taken without a hearing. 3 COLLIER ON BANKRUPTCY 1363.02  
(15th ed. 2001). 

NOTE: ADDITIONAL REQUIREMENTS EXIST UNDER Bankruptcy 
Code, 11 U.S.C. § 363(f) FOR SALES “FREE AND CLEAR” OF LIENS 
AND ENCUMBRANCES. 
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 The requirements of notice and a hearing should be considered to have been met 
if the public records of the appropriate county reflect the recordation of one of 
the following: 

 a. A certified copy of the bankruptcy court docket showing that no 
request for a hearing was made pursuant to the notice; or, 

 b. A certified copy of the notice filed in the bankruptcy court together 
with a certified copy of any court order entered after a request for a 
hearing. 

 Bankruptcy Code, 11 U.S.C. § 363(e) provides that at any time, on request of an 
entity with an interest in property which has been or is proposed to be used, sold, 
or leased, the court shall prohibit or condition such use, sale, or lease as 
necessary to provide adequate protection. Section 361 states that adequate 
protection may be provided by periodic cash payments to provide for the 
decrease in value, or by additional replacement security to compensate for the 
decrease in value, or by other relief which will result in "the indubitable 
equivalent of such entity's interest in such property." The requirement of 
adequate protection is mandatory. If the proposed use, sale, or lease cannot be so 
conditioned then it must be prohibited. See 3 COLLIER ON BANKRUPTCY 
1363.05[2] (15th ed. 2001). 

 Section 363(h) permits the sale of any interest of a co-owner in property in 
which the debtor had, at the time of filing of the case, "an undivided interest as a 
tenant in common, joint tenant, or tenant by the entirety," provided that certain 
conditions specified in this section are met.  

 Purchasers are protected under § 363(m) from the effect of a "reversal or 
modification on appeal" from the authorization to sell as long as the purchaser 
acted in good faith. See 3 COLLIER ON BANKRUPTCY 1363.06 (15th ed. 2001). 
Notwithstanding the provisions of § 363(m), Bankruptcy Rule 6004(g) operates 
to stay an order authorizing the use, sale, or lease of property until the expiration 
of ten days after entry of the order, unless the court orders otherwise. 

 If the trustee or debtor in possession is operating a business, it may sell property 
in the ordinary course of business without notice and a hearing unless the court 
orders otherwise. Bankruptcy Code, 11 U.S.C. § 363(c) (l). 
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STANDARD 2.3 

 
EFFECT OF BANKRUPTCY ON RIGHT TO FORECLOSE 

 
STANDARD: ON OR AFTER OCTOBER 1, 1979, PRIOR RELIEF FROM THE BANKRUPTCY  
AUTOMATIC STAY  IS NECESSARY FOR A VALID FORECLOSURE OF A MORTGAGE 
ENCUMBERING SUCH PROPERTY. 
 

Problem: John Doe, a mortgagor under a conventional mortgage, files a bankruptcy 
proceeding on or after October 1, 1979, at which time the subject mortgage is in 
default. The mortgagee desires to foreclose the mortgage without the approval of 
the bankruptcy court. May the mortgage foreclosure be commenced? 

Answer: No. The bankruptcy automatic stay extends to all of the property of the estate and 
all property of the debtor, regardless of whether it is located within the district in 
which the court sits.    

Authorities & 
References: 

Bankruptcy Code, 11 U.S.C. § 362 (2001); 3 COLLIER ON BANKRUPTCY 1362 
(15th ed. 2001). 

Comment: The automatic stay, which arises upon the filing of a bankruptcy petition, stops 
all foreclosure actions. Bankruptcy Code, 11 U.S.C. § 362(a). This automatic 
stay is broader than the stay in the previous Bankruptcy Act and includes a stay 
against a pending mortgage foreclosure in a liquidation bankruptcy which was 
not stayed under the old Bankruptcy Act. 

 Section 362(b) provides a number of exceptions to this stay. A complete 
discussion may be found in 3 COLLIER ON BANKRUPTCY 1362.04 (15th ed. 
2001). Section 362(e) provides that thirty days after a request for relief from the 
stay, the stay will be automatically vacated unless the court, after notice and a 
hearing, orders such stay continued in effect pending a final hearing. In addition, 
§ 362(d) provides that, under certain circumstances, the stay may be terminated, 
annulled, modified, or conditioned upon request of a party in interest after notice 
and a hearing.  If the court does not grant relief from the stay, it will remain in 
effect. Bankruptcy Code, 11 U.S.C. § 362(c) (2) (2001). However, if the stay is 
vacated pursuant to § 362(e), no further court order is necessary to permit 
foreclosure unless the court order granting stay relief so specifies. 
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STANDARD 2.4 
 

EFFECT OF TRUSTEE IN BANKRUPTCY 
ABANDONING PROPERTY OF DEBTOR 

 
STANDARD: AFTER NOTICE AND A HEARING, THE TRUSTEE MAY ABANDON 
PROPERTY OF THE ESTATE WHICH IS BURDENSOME OR OF INCONSEQUENTIAL 
VALUE. 
 

Problem: After authorization by the bankruptcy court, a trustee in bankruptcy abandoned 
Blackacre, which was property of the estate. The property was abandoned to 
John Doe, the debtor, because of his possessory interest in the property. May Doe 
convey valid title to Blackacre to Richard Roe? 

Answer: Yes. 

Authorities & 
References: 

Bankruptcy Code, 11 U.S.C. §§ 350, 521, 554 (2001); FUND TN 5.01.01. 

Comment: Section 554 of the Bankruptcy Code provides that after notice and a hearing, the 
trustee may abandon any property of the estate that is burdensome to the estate or 
that is of inconsequential value and benefit to the estate; similarly, upon request 
of a party in interest and after notice and a hearing, the court may order the 
trustee to abandon any such property of the estate. Bankruptcy Code, 11 U.S.C. § 
554(c) provides that in the absence of a court order to the contrary, any property 
scheduled under § 521(1) and not otherwise administered at the time of closing 
of a case is deemed abandoned to the debtor and deemed administered for the 
purpose of § 350. Section 554(d) provides that unless the court orders otherwise, 
property of the estate that is not abandoned and that is not administered in the 
case remains property of the estate. This subsection recognizes that abandonment 
requires notice and that there can be no abandonment by mere operation of law 
of property which is not listed in the debtor's schedules or otherwise disclosed to 
the creditors, and that such property will remain property of the estate.  The 
unscheduled and unadministered asset remains property of the estate and the 
estate must be reopened and the property abandoned, sold, or exempted in order 
to remove it from the estate.   

But Note: If a lender desires to proceed against property that has been abandoned 
to the debtor before the debtor receives a discharge, the lender should obtain 
relief from the automatic stay, because the stay relates to property of the debtor 
as well as to property of the estate. 

 The notice and hearing discussed above have the same construction as discussed 
in Title Standard 2.2 (Sale, lease, or use of debtor's real property by debtor or 
trustee in bankruptcy). If these requirements are met, the abandonment takes 
place and vests title to the abandoned property in the transferee, regardless of 
whether the transferee receives a deed. 
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STANDARD 2.5 

 
EFFECT OF JUDGMENT DISCHARGED IN BANKRUPTCY 

ON TITLE TO AFTER-ACQUIRED PROPERTY 
 
STANDARD: A JUDGMENT LIEN ACQUIRED BEFORE BANKRUPTCY THAT IS 
SUBSEQUENTLY DISCHARGED IN BANKRUPTCY AND IS NOT SUBJECT TO EXCEPTIONS 
TO DISCHARGE IN BANKRUPTCY WILL NOT BECOME A LIEN ON PROPERTY 
ACQUIRED AFTER DISCHARGE.  
 

Problem: A judgment upon claims not subject to exceptions to discharge in bankruptcy 
was entered against John Doe on August 1, 1998, and a certified copy was 
recorded so as to constitute a lien on real property. Doe filed a petition in 
bankruptcy on January 4, 1999, properly scheduling the judgment, and 
subsequently received a discharge in the bankruptcy proceeding. Before one year 
following discharge had elapsed, Doe acquired a parcel of real property. Does 
the lien of the judgment attach to this after-acquired property? 

Answer: No. The judgment, properly discharged in the bankruptcy proceeding, does not 
become a lien against property thereafter acquired by the debtor. The judgment 
is not a lien against the after-acquired property, and no petition pursuant to § 
55.145, Fla. Stat.  (2001) is necessary. 

Authorities & 
References: 

Albritton v. General Portland Cement Co., 344 So. 2d 574 (Fla. 1977); 
Bankruptcy Code, 11 U.S.C. §§ 350, 523, 524, 541 (2001); § 55.145, Fla. Stat. 
(2001); 5 COLLIER ON BANKRUPTCY 1524, 1522 (15th ed. 2001); FUND TN 
5.03.02. 

Comment: Section 524(a) of the Bankruptcy Code provides that a discharge as to claims not 
subject to exceptions to discharge in bankruptcy is completely effective and will 
operate as an injunction against the commencement of any action or any act to 
collect a debt as a personal liability of the debtor. Section 524(a) (3) specifically 
operates as an injunction against the commencement of an action to collect 
against any property of the debtor that is acquired after filing the bankruptcy 
petition. A creditor, including a judicial lien creditor, could not levy upon 
property acquired by the debtor after the filing of the bankruptcy petition. After 
the discharge in bankruptcy, no enforceable judgment exists against the person 
of the debtor. Bankruptcy Code, 11. U.S.C. § 554(a) (2001). 

 As there is no actual cloud on title to the after-acquired property following 
discharge in bankruptcy, no action pursuant to § 55.145, Fla. Stat. (2001) is 
necessary. It is recommended that marketable title be reflected in the official 
records of the county in which the property is located. Therefore, certified copies 
of the petition in bankruptcy, the schedule of liabilities showing the judgment, 
and the order of discharge preferably should be recorded in that county. 

 Note: Judgment liens against property owned by the debtor prior to 
bankruptcy proceedings are not covered by this Title Standard.  Generally, 
the judgment lien continues to attach to property that was owned by the 
debtor before bankruptcy, even though the debtor has been personally 
discharged from the debt. 
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CHAPTER 3 
 

CONVEYANCES 
                                                     _____________________________________ 

 
STANDARD 3.1 

 
CONVEYANCES TO AN UNINCORPORATED VOLUNTARY 

ASSOCIATION 
 
STANDARD: A CONVEYANCE TO AN UNINCORPORATED VOLUNTARY ASSOCIATION 
DOES NOT OPERATE TO VEST LEGAL TITLE IN SUCH ASSOCIATION, UNLESS 
SPECIFICALLY AUTHORIZED BY STATUTE. 
 

Problem: Blackacre was conveyed to Wild Life Hunting and Fishing Association, an 
unincorporated voluntary association. Later, Blackacre was conveyed by this 
association by its president and secretary to John Doe. Did Doe acquire 
marketable title to Blackacre? 

Answer: No. 

Authorities & 
References: 

Reid v. Barry, 93 Fla. 849, 112 So. 846 (1927) (unincorporated religious society); 
Daniels v. Berry, 513 So. 2d 250 (Fla. 5th DCA 1987) (unincorporated civic 
association); Escambia Properties, Inc., v. Largue, 260 So. 2d 213 (Fla. 1st DCA 
1972) (corporation formed after acquisition of title); 1 BOYER, FLORIDA REAL 
ESTATE TRANSACTIONS  § 10.02 (2002); FUND TN 6.01.02 B. (unincorporated 
church); FUND TN 10.04.05 (legal existence of parties to conveyance); FUND TN 
10.04.09 (unincorporated labor unions); FUND TN 11.01.05 (conveyance to 
corporation prior to incorporation). 

Comment: Though most unincorporated associations are not legal entities capable of 
acquiring or conveying real estate, there are some exceptions. If a business trust is 
a legal entity for purposes of holding title under the laws of the country or state 
where it was formed, then it would be considered a legal entity with the same 
powers and abilities in Florida. See FUND TN 31.01.01. Partnerships and joint 
ventures under Ch. 620, Fla. Stat., are other types of unincorporated associations 
capable of acquiring or conveying title. See Title Standards, Chapter 19 
(Partnerships). 

 With respect to conveyances to partnerships, see Title Standards, Chapter 19 
(Partnerships). 
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STANDARD 3.1-1 
 

CONVEYANCES TO AND BY 
TRUSTEES OF UNINCORPORATED CHURCHES 

 
STANDARD: EVERY DEED OR OTHER INSTRUMENT TRANSFERRING REAL PROPERTY 
TO NAMED OR UNNAMED TRUSTEES OF A NAMED UNINCORPORATED CHURCH VESTS 
TITLE TO THE PROPERTY IN THE TRUSTEES OF THE UNINCORPORATED CHURCH AND 
THEIR SUCCESSORS WITH FULL POWER AND AUTHORITY TO CONVEY AND 
MORTGAGE THE PROPERTY TRANSFERRED. 
 

Problem: The deed to Blackacre transfers the property to "the trustees of United Kingdom 
Church."  United Kingdom Church is an unincorporated church. May the trustees 
of United Kingdom Church convey the property to John Doe? 

Answer: Yes. If the deed transfers the property to named or unnamed trustees of a named 
unincorporated church, the trustees have full authority to convey or mortgage the 
property. 

Authorities & 
References: 

§ 692.101, Fla. Stat. (2001); 45 Fla. Jur. 2d Religious Societies § 9 (2002); 1 
BOYER, FLORIDA REAL ESTATE TRANSACTIONS § 10.10 (2002); FLORIDA REAL 
PROPERTY TITLE EXAMINATION AND INSURANCE § 3.70 (Fla. Bar CLE 4th ed. 
1996); FUND TN 6.03.01. 

Comment: The pastor, secretary, or other authorized administrative personnel of an 
unincorporated church may execute an affidavit stating the names of the trustees 
of the unincorporated church as of the date stated in the affidavit. Such an 
affidavit is conclusive as to the facts stated therein as to purchasers and 
mortgagees without notice. 

 All deeds and mortgages executed by the trustees of an unincorporated church and 
recorded in the public records of the county where the real property is located 
prior to the effective date of the statute, May 21, 1986, are good and valid if they 
were not contested by suit commenced within two years after the effective date of 
the act. 
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STANDARD 3.2 
 

DEED PURPORTING TO CORRECT PREVIOUS EFFECTIVE DEED 
 
STANDARD: A GRANTOR WHO HAS CONVEYED LAND BY AN EFFECTIVE AND 
UNAMBIGUOUS DEED CANNOT AVOID THE EFFECT OF SUCH CONVEYANCE BY 
EXECUTING A NEW DEED MAKING A CHANGE IN THE CONVEYANCE, EVEN THOUGH 
THE LATTER DEED PURPORTS TO CORRECT OR MODIFY THE FORMER. 
 

Problem: John Doe, the record owner of Blackacre, conveyed the west half of Blackacre to 
Richard Roe. Doe later conveyed the east half of Blackacre to Roe by a deed 
containing a recital that it was executed to correct an erroneous description in the 
previous deed. Doe then executed a deed of the west half of Blackacre to Simon 
Grant. Did Grant acquire marketable title to the west half of Blackacre? 

Answer: No. The later conveyance from Doe to Roe of the east half of Blackacre did not 
nullify the former conveyance of the west half of Blackacre. It is necessary for 
Simon Grant to obtain a conveyance from Roe. 

Authorities & 
References: 

Kirkpatrick v. Ault, 177 Kan. 552, 280 P.2d 637 (1955); Hilterbrand v. Carter, 
27 P.3d 1086 (Or. Ct. App. 2001); 26A C.J.S. Deeds §§ 31, 174 (2001); FUND 
TN 10.03.03. 

Comment: The Standard is designed to point out that marketability of title cannot be 
achieved by the apparent unilateral action of the grantor. 

 Where the rights of third parties are not involved, the grantee's acceptance of the 
corrective deed may nullify the effect of the prior deed, as between the parties. 
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STANDARD 3.3 
 

AFFIDAVIT 
 
 
STANDARD: WHENEVER POSSIBLE AND IN CONFORMITY WITH STANDARDS 
PROMULGATED HERE, THE EXAMINER SHOULD ACCEPT AND RELY ON AN AFFIDAVIT 
WHICH STATES SUFFICIENT FACTS TO NEGATE A POSSIBLE DEFECT IN AN OTHERWISE 
MARKETABLE TITLE. 
 
Problem 1: Blackacre was conveyed to John Doe. Later a conveyance appears from J. Doe. May 

an affidavit that grantee and grantor are one and the same person be accepted as true? 
 
Answer: Yes. 
 
Problem 2: Blackacre was conveyed to John Doe. A judgment appears against J. Doe. May an 

affidavit to the effect that J. Doe and John Doe are not the same person be accepted? 
 
Answer: Yes. 
 
Problem 3: Blackacre was owned by John Doe and Jane Doe, his wife, as an estate by the 

entireties. There is a conveyance by Jane Doe, a widow, and a death certificate of J. 
Doe appears of record. May an affidavit be accepted that J. Doe and John Doe are one 
and the same person? 

 
Answer: Yes. 
 
Problem 4: Blackacre was conveyed to Simon Grant. Simon Grant then conveyed to John Doe. 

There was no recitation of the marital status of Simon Grant on the deed of 
conveyance. Should an affidavit from a person with knowledge of the facts, stating that 
Simon Grant was a single man at the time of the conveyance, be accepted? 

 
Answer: Yes. 
 
Authorities 
& References: 

Felt v. Morse, 80 Fla. 154, 85 So. 656 (1920);  Annot., 7 A.L.R. 1166, 1171 (1920); 
BAYSE, CLEARING LAND TITLES §§ 31-45 (West 2d ed. 1970); 1 FLORIDA REAL 
PROPERTY PRACTICE § 9.31 (Fla. Bar CLE 2d ed. 1971); FUND TN 10.04.07, 18.02.01, 
20.02.05. 

 
Comment: 

 
With respect to continuous marriage affidavits, see Title Standard 6.6. 
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 STANDARD 3.4 
 
 ACKNOWLEDGMENT − NECESSITY FOR SEAL 
 (FLORIDA AND FOREIGN COUNTRIES) 
 
 
STANDARD: A CERTIFICATE OF ACKNOWLEDGMENT, MADE IN FLORIDA OR IN A 
FOREIGN COUNTRY, TO BE VALID AND ENTITLE THE INSTRUMENT TO WHICH IT IS 
APPENDED TO BE RECORDED MUST HAVE THE OFFICER'S SEAL AFFIXED. 
 
Problem 1: A certificate of acknowledgment attached to a deed was duly signed by a Florida 

notary (or other authorized official), but his seal was not affixed. The clerk accepted 
the deed for recordation. Was the recordation effective? 

 
Answer: No. 
 
Problem 2: Same facts as in Problem 1 except that the Florida notary had obtained and attached a 

certificate of notarial authority from the Secretary of State, as provided in § 117.03 Fla. 
Stat. The clerk overlooked the omission of the notary's seal and recorded the deed. Was 
the recordation valid and effective? 

 
Answer: No. 
 
Problem 3: A certificate of acknowledgment attached to a deed was duly signed by a notary of a 

foreign country having a seal, or by an authorized officer of the United States, but no 
seal was affixed. The clerk accepted the deed for recordation. Was the recordation 
valid and effective? 

 
Answer: No. 
 
Authorities 
& References: 

§ 695.03(1), (3), Fla. Stat. (2002); Norris v. Billingsley, 48 Fla. 102, 37 So. 564 (1904); 
Florida Nat'l Bank & Trust Co. v. Hickey, 263 So. 2d 269 (3d DCA Fla. 1972); FUND 
TN 1.02.07, 1.04.02. 

 
Comment: A certificate evidencing the authority of an officer to act is not a substitute for the 

positive statutory requirement of a seal in executing an acknowledgment certificate.  
 
But see James v. Gollnick, 100 Fla. 829, 130 So. 450 (1930) (the lack of a notary's seal 
may be cured seven years after recordation by §  694.08, Fla. Stat.). See also.§ 95.231, 
Fla. Stat. (2002); FUND TN 1.02.07. 
 
Exceptions to this Standard are those acknowledgments of members of the Armed 
Forces and their spouses taken in accordance with § 695.031, Fla. Stat. (2002). Spouses 
were not included prior to May 2, 1957.  Also, under the Uniform Electronic Signature 
Act, neither a rubber stamp nor an impression seal is required for an electronic 
notarization. § 668.50, Fla. Stat. (11) (a) (2002); FUND TN 1.02.07. 
 
Effective January 1, 1992, a Florida notary’s seal must be a rubber stamp § 117.05(3) 
(a), Fla. Stat. (2002); FUND TN 1.02.07.  From 1973 to 1992, the seal may be of the 
rubber stamp or impression type. See FUND TN 1.02.07. 
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 STANDARD 3.5 
 
 ACKNOWLEDGMENT -- NECESSITY FOR SEAL  (OUT OF STATE) 
 
 
STANDARD: A CERTIFICATE OF ACKNOWLEDGMENT MADE OUT OF FLORIDA BUT IN 
THE UNITED STATES, TO BE VALID AND ENTITLE THE INSTRUMENT TO WHICH IT IS 
APPENDED TO BE RECORDED, MUST BE UNDER THE SEAL OF THE OFFICER OR COURT 
OF THE OFFICIAL AUTHORIZED BY FLORIDA LAW, UNLESS THE ACKNOWLEDGMENT IS 
MADE BEFORE A NOTARY PUBLIC WHO DOES NOT AFFIX A SEAL, IN WHICH CASE IT IS 
SUFFICIENT IF THE NOTARY PUBLIC TYPES, PRINTS, OR WRITES BY HAND ON THE 
INSTRUMENT, “I AM A NOTARY PUBLIC OF THE STATE OF (STATE), AND MY 
COMMISSION EXPIRES ON (DATE)”. 
 
Problem: A certificate of acknowledgment attached to a deed dated in 1991 was duly signed by a 

South Dakota notary who did not affix a seal. However, the instrument included the 
statement, “I am a notary public of the state of South Dakota, and my commission 
expires on July 1, 1992.” The clerk accepted the deed for recordation. Was the 
recordation valid and effective? 

 
Answer: Yes. 
 
Authorities 
& References: 

§ 695.03(2), Fla. Stat. (2002); FUND TN 1.04.01. 

 
 
Comment: 

 
 
See Comment, Title Standards 3.4 (Acknowledgment -- Necessity For Seal (Florida 
and Foreign Countries). 
 
The following are the officers before whom an acknowledgment or proof may be made 
in another state: a civil law notary of this state; a judge or clerk of any court of the 
United States or of any state, territory, or district; a United States commissioner or 
magistrate; a notary public, justice of the peace, master in chancery, or registrar or 
recorder of deeds of any state, territory, or district having a seal.  For all officers except 
notaries public, the acknowledgment or proof must be under the seal of the officer or 
court, as the case may be. Effective October 1, 1980, § 695.03(2), Fla. Stat. was 
amended to provide that if the acknowledgment or proof is made before a notary public 
who does not affix a seal, it is sufficient for the notary public to type, print, or write by 
hand on the instrument, “I am a Notary Public of the State of (state), and my 
commission expires on (date).”  § 695.03(2), Fla. Stat. 
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 STANDARD 3.6 
 
 ERRONEOUS, INCONSISTENT OR OMITTED DATE 
 
 
STANDARD: THE FACT THAT AN INSTRUMENT SUCH AS A DEED OR MORTGAGE IS 
UNDATED, BEARS A DATE DIFFERENT FROM THE DATE OF THE ACKNOWLEDGMENT, 
OR BEARS AN IMPOSSIBLE DATE, DOES NOT AFFECT THE VALIDITY OF THE 
INSTRUMENT AS A MUNIMENT OF TITLE. 
 
Problem 1: Doe's deed to Blackacre conveying it to Roe is dated June 1, 1998. The 

acknowledgment is dated May 31, 1998. Is Roe's title marketable? 
 
Answer: Yes. 
 
Problem 2: A deed to Blackacre from Doe to Roe bears no date but is otherwise regular. Is Roe's 

title marketable? 
 
Answer: Yes. 
 
Problem 3: A deed to Blackacre from Doe to Roe is dated April 31, 1998, an impossible date. The 

acknowledgment is dated April 20, 1998. Is Roe's title marketable? 
 
Answer: Yes. 
 
Authorities 
& References: 

Douglas v. Tax Equities, Inc., 144 Fla. 791, 797, 198 So. 5, 8, reh’g denied, 144 Fla. 
801, 198 So. 578 (1940); Moody v. Hamilton, 22 Fla. 298 (1886); Henry v. First 
Indiana Bank, 200 B.R. 59 (Bkrtcy. M.D. 1996); 26A C.J.S. Deeds § 38 (2002); 19 
Fla. Jur. 2d Deeds § 19 (2003); Game, Examination of Abstracts, 6 U. FLA. L. REV. 
77, 80 (1953); FUND TN 1.02.02. 
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CHAPTER 4 
 

CORPORATIONS 
_______________________ 

 
STANDARD 4.1 

 
ACKNOWLEDGMENT OF CORPORATE INSTRUMENTS 

 
 
STANDARD: WHERE AN INSTRUMENT OF A CORPORATION IS EXECUTED BY THE 
PROPER OFFICER OR OFFICERS WHO ARE DESIGNATED IN THE INSTRUMENT AS SUCH, 
BUT WHOSE CAPACITIES ARE NOT RECITED IN THE ACKNOWLEDGMENT, SUCH 
ACKNOWLEDGMENT IS VALID. 
 
Problem: A corporate instrument is executed by John Doe as President. His office is set out 

under his signature. The acknowledgment merely recites: 
 
“The foregoing instrument was acknowledged before me this ___ day of _____, (year), 
by John Doe.”  
(Signature of Notary Public—State of Florida)  
(Print, Type or Stamp Commissioned Name of Notary Public) 
Personally Known ___OR Produced Identification ___. 
Type of Identification Produced _______________. 
 
Is the acknowledgment sufficient to entitle the instrument to be recorded? 

 
Answer: Yes. 
 
Authorities 
& References: 

House of Lyons v. Marcus, 72 So. 2d 34 (Fla. 1954). See also Edenfield v. Wingard, 89 
So. 2d 776 (Fla. 1956); Florida Nat'l Bank & Trust Co. v. Hickey, 263 So. 2d 269 (Fla. 
3d DCA 1972); Mills v. Barker, 664 So. 2d 1054 (Fla. 2d DCA 1995); § 117.05, Fla. 
Stat.  (2002); FUND TN 1.02.06. 
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 STANDARD 4.2 
 
 PRIOR CONVEYANCE OF ALL OR SUBSTANTIALLY ALL 
 PROPERTY AND ASSETS OF A CORPORATION 
 
 
STANDARD: UNLESS THE RECORD AFFIRMATIVELY SHOWS THAT A CORPORATE DEED 
IN THE CHAIN OF TITLE CONSTITUTED A CONVEYANCE OF ALL OR SUBSTANTIALLY 
ALL OF THE PROPERTY AND ASSETS OF THE CORPORATION, AN EXAMINER MAY 
ASSUME THAT THE TRANSACTION DID NOT REQUIRE AUTHORIZATION BY A 
MAJORITY OF THE STOCKHOLDERS FOR A SALE OF ALL OR SUBSTANTIALLY ALL OF 
THE CORPORATE PROPERTY AND ASSETS. 
 
Problem 1: Appearing in the chain of title is a properly executed deed of a corporation conveying 

one or more parcels of land. Nothing on the record shows that the property conveyed 
constituted all or substantially all of the property and assets of the corporation. Must an 
examiner make independent inquiry as to whether the conveyance was a conveyance of 
all or substantially all of the property and assets of the corporation and whether the 
corporation had the authorization of a majority of the stockholders to make the sale? 

 
Answer: No. 
 
Problem 2: The deed of the corporation recites, or the record shows, that the deed was a 

conveyance of all or substantially all of the property and assets of the corporation. 
Must the examiner make an independent inquiry as to whether the corporation had 
shareholder authorization? 

 
Answer: Yes. However, if the conveyance was made after July 1, 1990, the effective date of § 

607.1201, Fla. Stat., shareholder approval is not necessary for conveyances of all or 
substantially all of the property and assets of the corporation, when such conveyances 
are made in the usual and regular course of business, unless the corporation's articles of 
incorporation require otherwise. 

 
Authorities 
& References: 

§§ 607.1201, .1202, Fla. Stat. (2002); FUND TN 11.01.01. 

 
 
Comment: In 1990, the Florida Legislature repealed § 607.241, Fla. Stat. (1989), which required 

shareholder authorization for a conveyance of all, or substantially all, of the property 
and assets of a corporation. The Florida Business Corporation Act now provides that a 
corporation may dispose of all, or substantially all, of its property in the usual and 
regular course of business without shareholder authorization unless the articles of 
incorporation provide otherwise. § 607.1201, Fla. Stat. (2002). However, if the 
disposition of property is not in the usual and regular course of business, the 
corporation's board of directors must obtain shareholder authorization of the 
disposition. . § 607.1202, Fla. Stat. (2002).  
 
A disposition of corporate assets may be considered a sale of “substantially all” of 
those assets if the sale substantially limits the corporation's business or serves to 
destroy the fundamental purpose for which the corporation was organized. Schwadel v. 
Uchitel, 455 So. 2d 401 (Fla. 3d DCA 1984); see also South End Improvement Group, 
Inc. v. Mulliken, 602 So. 2d 1327 (Fla. 4th DCA 1992) (the test is whether the  
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disposition's quantitative or qualitative impact, or both, would fundamentally change 
the nature of the corporation);  BSF Co. v. Philadelphia Nat'l Bank, 204 A.2d 746 (Del. 
1964); National Bank of Commerce v. United States, 158 F.Supp. 887 (E.D. Va. 1958); 
Union-May Stern Co. v. Industrial Commission, 273 S.W.2d 766 (Mo. Ct. App. 1954); 
FLORIDA CORPORATE PRACTICE § 10.46 (Fla. Bar CLE 4th ed. 2002). 
 
 
Effective July 1, 1991, as to corporations not for profit, the applicable statutes are §§ 
617.1201 and .1202, Fla. Stat.  See also Lensa Corp .v. Poinciana Gardens Ass’n, 765 
So. 2d 296 (Fla. 4th DCA 2000). 
 
 
When taking a deed or other instrument transferring title to realty, consideration must 
be given to Title Standard 4.2-1. 
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 STANDARD 4.2-1 
 
 CURRENT CONVEYANCE OF ALL OR SUBSTANTIALLY ALL 
 PROPERTY AND ASSETS OF A CORPORATION 
 
 
STANDARD: THE CONVEYANCE OF ALL OR SUBSTANTIALLY ALL OF THE PROPERTY 
AND ASSETS OF A CORPORATION CONVEYS MARKETABLE TITLE IF IT IS IN THE USUAL 
AND REGULAR COURSE OF BUSINESS AND THE CORPORATION'S ARTICLES OF 
INCORPORATION DO NOT REQUIRE SHAREHOLDER AUTHORIZATION. 
 
Problem 1: ABC Corporation conveyed Blackacre to John Doe by deed signed in the corporate 

name, executed by its president, and sealed with the corporate seal (or by deed 
executed in the corporate name by its president in the presence of two subscribing 
witnesses). Blackacre constituted all or substantially all of the property and assets of 
the corporation, but this fact does not appear on the face of the deed. The deed does not 
recite that a majority of shareholders authorized the corporation to convey Blackacre. 
Should Doe require evidence of this fact before accepting the deed? 

 
Answer: Yes, unless the conveyance is in the usual and regular course of business and the 

articles of incorporation do not require shareholder authorization. 
 
Problem 2: Same facts as above, except that Blackacre does not constitute all or substantially all of 

the property and assets of the corporation. Should Doe require evidence of this fact 
before accepting the deed? 

 
Answer: Yes. 
 
Authorities 
& References: 

§§ 607.1201, .1202 Fla. Stat. (2002); § 692.01, Fla. Stat. (2002); FLORIDA CORPORATE 
PRACTICE § 10.46 (Fla. Bar CLE 4th ed. 2002); FUND TN 11.01.01. 

 
Comment: The standard applies only to what a title examiner should do in connection with a 

corporate conveyance being made in a current transaction. Reference should be made 
to Title Standard 4.2 to determine what a title examiner may justifiably infer when the 
corporate conveyance has already become a part of the chain of title. 
 
Section 607.1201, Fla. Stat. (2002) does not require majority shareholder authorization 
of a disposition of all, or substantially all, of the property and assets of a corporation 
which is in the usual and regular course of business unless authorization is required by 
the corporation's articles of incorporation. The requirement of majority shareholder 
authorization does not apply in the case of a mortgage on any or all of the corporate 
property and assets, whether or not in the usual and regular course of business, unless 
the articles of incorporation provide otherwise. § 607.1201, Fla. Stat. (2002).  
 
However, majority shareholder authorization is required for any disposition of all, or 
substantially all, of the property and assets of a corporation not in the usual and regular 
course of business. § 607.1202, Fla. Stat. (2002). The articles of incorporation or the 
board of directors may require a greater vote than a majority of shareholders, or 
authorization by a particular voting group. There is not a statutory exception for 
innocent purchasers who purchase property from a corporation when the shareholders 
did not authorize the sale. Evidence of shareholder authorization may, among other 
possibilities, take the form of minutes of the stockholders’ meeting at which 
authorization was given.  
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Finally, the examiner of title should bear in mind that additional limitations on 
corporate conveyances may exist in the corporate charter or bylaws.  
 
Effective July 1, 1991, as to corporations not for profit, the applicable statutes are §§ 
617.1201 and .1202, Fla. Stat.  See also Lensa Corp.v. Poinciana Gardens Ass’n, 765 
So. 2d 296 (Fla. 4th DCA 2000). 
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 STANDARD 4.3 
 
 CONVEYANCE BY CORPORATIONS 
 
 
STANDARD: A CORPORATION MAY CONVEY ITS LAND EITHER BY AN INSTRUMENT IN 
WRITING SIGNED IN ITS NAME BY AN AUTHORIZED AGENT IN THE PRESENCE OF TWO 
SUBSCRIBING WITNESSES OR BY AN INSTRUMENT SEALED WITH THE COMMON OR 
CORPORATE SEAL AND SIGNED IN ITS NAME BY ITS PRESIDENT OR ANY VICE-
PRESIDENT OR CHIEF EXECUTIVE OFFICER. 
 
Problem 1: ABC Corporation conveyed Blackacre by deed executed by its President in the 

presence of two subscribing witnesses. The deed contained no corporate seal. Is the 
conveyance valid? 

 
Answer: Yes. This assumes the person executing the deed was properly authorized. The 

authority of the president to bind the corporation may generally be assumed. See 
Ocean Bank v. Inv-Uni Inv. Corp., 599 So. 2d 694 (Fla. 3d DCA 1992).  Evidence of 
authorization should be obtained when someone other than the president executes the 
instrument, in cases where the execution is under § 689.01, Fla. Stat. See Pan-
American Const. Co. v. Searcy, 84 So. 2d 540 (Fla. 1956); FLORIDA REAL PROPERTY 
SALES TRANSACTIONS § 6.43 (Fla. Bar CLE 3d ed. 1997); FUND TN 11.05.03. 

 
Problem 2: ABC Corporation conveyed Blackacre by deed sealed with the corporate seal and 

executed by its president. There were no subscribing witnesses. Is the conveyance 
valid? 

 
Answer: Yes. Affixing the corporate seal gives the president, vice-president, and chief executive 

officer prima facie record authority to convey the real property of the corporation. 
FLORIDA REAL PROPERTY SALES TRANSACTIONS § 6.44 (Fla. Bar CLE 3d ed. 1997). 

 
Authorities 
& References: 

§ 689.01, Fla. Stat. (2002); §§ 692.01, .02 Fla. Stat. (2002);, Adams v. Whittle, 101 Fla. 
705, 135 So. 152 (1931); Douglass v. State Bank, 77 Fla. 830, 82 So. 593 (1919); 
Campbell v. McLaurin Inv. Co., 74 Fla. 501, 77 So. 277 (1917); Norman v. Beckman, 
58 Fla. 325, 50 So. 876 (1909); Snead v. U.S. Trucking Corp., 380 So. 2d 1075 (Fla. 
1st DCA) rev. denied 389 So. 2d 1116 (Fla. 1980); Prezioso v. Cameron, 559 So. 2d 
423 (Fla. 4th DCA 1990); 1 BOYER, FLORIDA REAL ESTATE TRANSACTIONS  § 10.06 
(1997); FUND TN 11.05.02, 11.05.03. 

 
Comment: If the corporate conveyance is made by an instrument in writing signed by an 

authorized agent in the presence of two subscribing witnesses, the conveyance is valid. 
§ 689.01, Fla. Stat. (2002).   
 
If the corporate conveyance is executed by an instrument sealed with the corporate seal 
and signed by the president, vice-president, or chief executive officer, no corporate 
resolution need be recorded to evidence the authority of the party executing the 
conveyance, and the instrument shall be valid. § 692.01, Fla. Stat. (2002). 
 
There is uncertainty as to whether a corporation can make a valid conveyance in trust 
without having two subscribing witnesses to the deed. .§ 689.06, Fla. Stat. requires two 
witnesses and does not make an exception for corporations. Therefore, caution dictates 
having two subscribing witnesses on corporate conveyances under seal. See, FLORIDA 
REAL PROPERTY SALES TRANSACTIONS § 6.45 (Fla. Bar CLE 3d ed. 1997). 
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The attesting signature of a secretary or assistant secretary is not necessary to the 
validity of a corporate conveyance, but it serves to identify the seal used and the 
officers making the conveyance.   See FLORIDA REAL PROPERTY SALES TRANSACTIONS  
§ 6.48 (Fla. Bar CLE 3d ed. 1997). 
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 STANDARD 4.3-1 
 
 CONVEYANCE BY CORPORATIONS: 
 AUTHORITY TO CONVEY; FRAUD 
 
 
STANDARD: ON OR AFTER JANUARY 1, 1972, AN INSTRUMENT CONVEYING LAND OF A 
CORPORATION, SEALED WITH THE COMMON OR CORPORATE SEAL AND SIGNED IN 
THE CORPORATE NAME BY ITS PRESIDENT, VICE-PRESIDENT, OR CHIEF EXECUTIVE 
OFFICER IS, ABSENT FRAUD IN THE TRANSACTION BY THE PERSON RECEIVING THE 
INSTRUMENT, VALID WHETHER OR NOT THE OFFICER SIGNING FOR THE 
CORPORATION WAS AUTHORIZED BY THE BOARD OF DIRECTORS TO DO SO. 
 
Problem: On January 1, 2002, John Doe gives valuable consideration in exchange for an 

instrument conveying Blackacre, owned by ABC Corporation. The instrument is sealed 
with the common or corporate seal and signed in the corporate name by Richard Roe, 
the chief executive officer of ABC Corporation. Roe does not have authority from the 
board of directors to execute such an instrument. Is the deed valid? 

 
Answer: Yes, the deed is valid if Doe does not know that Roe is without authority to execute the 

instrument, or is not aware of any facts that would put Doe on inquiry as to the extent 
of Roe's authority. 

 
Authorities 
& References: 

§ 692.01, Fla. Stat. (2002); § 607.0304, Fla. Stat. (2002); Jackson v. Citizen's Bank & 
Trust Co., 53 Fla. 265, 44 So. 516 (1907); Snead v. U.S. Trucking Corp., 380 So. 2d 
1075 (Fla. 1st DCA) rev. denied 389 So. 2d 1116 (Fla. 1980); Prezioso v. Cameron, 
559 So. 2d 423 (Fla. 4th DCA 1990); Ocean Bank of Miami v. Inv-Uni Investment 
Corp., 599 So. 2d 694 (Fla. 3d DCA 1992); Radison Properties Inc .v. Flamingo 
Groves Inc., 767 So. 2d 587 (Fla. 4th DCA 2000); FUND TN 11.05.03. 

 
Comment: Whether the person receiving the instrument should inquire as to the authority of the 

corporate officer to sign for the corporation is necessarily a question of fact in each 
case. Attorneys for such persons should resolve questions of doubt by requiring 
evidence of the authority of the corporate officer to convey.  Rothfleisch v. Cantor, 534 
So. 2d 823 (Fla. 4th DCA 1988). In the case of fraud, subsequent good faith purchasers 
for value and without notice of the fraud take free of any defect arising from the fraud. 
§ 692.01, Fla. Stat. (2002); see FLORIDA REAL PROPERTY COMPLEX TRANSACTIONS §§ 
9.7 – 9.10 (Fla. Bar CLE 3d ed. 2000). 
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 STANDARD 4.4 
 
 FOREIGN CORPORATIONS 
 
 
STANDARD: THE FAILURE OF A FOREIGN CORPORATION TO OBTAIN A PERMIT PRIOR 
TO TRANSACTING BUSINESS IN FLORIDA DOES NOT PRECLUDE IT FROM ACQUIRING, 
HOLDING, ENCUMBERING, OR DISPOSING OF TITLE TO REAL PROPERTY IN THIS 
STATE. 
 
Problem 1: ABC Company, a New York corporation, is the record owner of a tract of land in 

Florida. It has never obtained a permit to transact business in Florida. The corporation 
conveyed the property. Is the conveyance valid? 

 
Answer: Yes. 
 
Problem 2: Same facts as above, except that ABC Company did obtain a permit to transact business 

in Florida which has since been withdrawn or revoked. Is the conveyance valid? 
 
Answer: Yes. 
 
Authorities 
& References: 

§§ 607.1501(2) (g), .1501(2) (m) Fla. Stat. (2002); § 607.1502(5), Fla. Stat.  (2002); see 
Hogue v. D.N. Morrison Const. Co., 115 Fla. 293, 156 So. 377 (1934); Herbert H. Pape, 
Inc. v. Finch, 102 Fla. 425, 136 So. 496 (1931); Rubin v. Kapell, 105 So. 2d 28 (Fla. 3d 
DCA 1958); Batavia, Ltd. v. U.S. By and Through Dept. of Treasury, Internal Revenue 
Service, 393 So. 2d 1207 (Fla. 1st DCA 1980); FUND TN 11.06.01, 11.06.03. 

 
Comment: Upon the issuance of a certificate of revocation, or upon the filing of an application for 

withdrawal, the authority of a foreign corporation which had previously obtained a 
permit to transact business in Florida shall cease. § 607.1531(3), Fla. Stat. (2002); § 
607.1520(1), Fla. Stat. (2002). Under the facts of Problem 2, because the foreign 
corporation conveyed the property without having a valid permit to transact business in 
Florida, the corporation is in the same position as under the facts of Problem 1. See § 
607.1502(5), Fla. Stat. (2002). The examiner of title should note that a foreign 
corporation may also own or create a security interest in real property without obtaining 
a permit to transact business. § 607.1501(2) (g), .1501(2) (m) Fla. Stat. (2002); FLORIDA 
REAL PROPERTY SALES TRANSACTIONS § 6.58 (Fla. Bar CLE 2d ed. 1994). 
 
If a foreign corporation conveys property in connection with activities which require a 
permit to transact business and it does not have the permit, the corporation will be 
subject to statutory penalties. § 607.1502, Fla. Stat. (2002). However, the conveyance of 
title will be valid. § 607.1502(5), Fla. Stat. (2002); FLORIDA REAL PROPERTY COMPLEX 
TRANSACTIONS § 9.6 (Fla. Bar CLE 3d ed. 2000). 
 
As to foreign corporations not for profit, the applicable statutes are §§ 617.1501(2) and 
617.1502(5), Fla. Stat. (2002).  See FUND TN 11.08.02. 
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 STANDARD 4.4-1 
 
 DISSOLVED FOREIGN CORPORATION 
 
 
STANDARD: TITLE TO FLORIDA REAL PROPERTY HELD BY A DISSOLVED FOREIGN 
CORPORATION MUST BE CONVEYED BY A PERSON OR PERSONS AUTHORIZED UNDER 
THE LAWS OF THE FOREIGN STATE OR COUNTRY TO CONVEY PROPERTY OF THE 
DISSOLVED FOREIGN CORPORATION. 
 
Problem 1: XYZ Corporation, incorporated under the laws of Foreign State, secured a permit to 

transact business in Florida and was subsequently dissolved. After dissolution, XYZ 
Corporation's board of directors conveyed to John Doe land located in Florida which 
was owned by the Corporation. The directors had the power to convey property of the 
dissolved corporation under Foreign State's laws. Does Doe have marketable title? 

 
Answer: Yes. 
 
Problem 2: Same as Problem 1, except that under Foreign State's laws the directors did not have the 

power to convey the property of the corporation after dissolution. Does Doe have 
marketable title? 

 
Answer: No. 
 
Problem 3: Same as in Problem 1, except that XYZ Corporation's permit to transact business in 

Florida was withdrawn or revoked, or was never obtained, prior to the conveyance. 
Does Doe have marketable title? 

 
Answer: Yes. 
 
Authorities 
& References: 

§ 607.01401(5), Fla. Stat. (2002); § 607.1405, Fla. Stat. (2002); § 607.1501, Fla. Stat. 
(2002); § 607.1502(5), Fla. Stat. (2002); § 607.1505(3), Fla. Stat. (2002); RESTATEMENT 
(SECOND) OF CONFLICT OF LAWS § 299 (2002); 36 Am. Jur. 2d Foreign Corporations § 
396 (2002); see Order of United Commercial Travelers v. Wolfe, 331 U.S. 586 (1947); 
Oklahoma Natural Gas Co. v. Oklahoma, 273 U.S. 257, 260 (1927). 

 
Comment: Foreign corporations are excluded from the requirements of Florida law pertaining to 

transfer of property after dissolution because foreign corporations are excluded from the 
definition of a corporation under the statute. § 607.01401, Fla. Stat. (2002); § 607.1405, 
Fla. Stat. (2002);   § 607.1505(3), Fla. Stat. (2002).  Dissolved foreign corporations are 
thus governed by the laws of the state or country of incorporation. Failure to obtain a 
valid permit to transact business before making the conveyance is of no consequence to 
the marketability of title. § 607.1502(5), Fla. Stat. (2002); see. § 607.1501, Fla. Stat. 
(2002); Title Standard 4.4 (Foreign Corporations). 
 
 Section 692.03 purports to validate a conveyance executed by the surviving directors or 
trustees of a dissolved foreign corporation if the conveyance has been of record for at 
least seven years. FLORIDA REAL PROPERTY COMPLEX TRANSACTIONS § 9.6 (Fla. Bar 
CLE 3d ed. 2000); but see FUND TN 11.04.05 (declaring that  § 692.03, Fla. Stat. should 
not be considered as applicable to foreign corporations.) 
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STANDARD 4.5 
 
 CORPORATION DELINQUENT IN FILING ANNUAL 
 REPORT OR PAYMENT OF TAXES OR FEES 
 
 
STANDARD: THE VALIDITY OF A CONVEYANCE BY A CORPORATION IS NOT AFFECTED 
BY THE FACT THAT THE CORPORATION AT THE TIME OF THE CONVEYANCE WAS 
DELINQUENT IN THE FILING OF ITS ANNUAL REPORT AND THE PAYMENT OF FEES AND 
TAXES DUE UNDER CHAPTER 607, Fla. Stat. 
 
Problem: ABC Corporation conveyed a portion of its land. At that time it had not filed its annual 

report or paid certain corporate fees and taxes that were required at the time. The 
corporation had not been dissolved and was an existing corporate entity. Was the 
conveyance valid? 

 
Answer: Yes. 
 
Authorities 
& References: 

§ 607.1622, Fla. Stat. (2002); see Webb v. Scott, 129 Fla. 111, 176 So. 442 (1937); 330 
Michigan Avenue, Inc. v. Cambridge Hotel, 183 So. 2d 725 (1966); FLORIDA REAL 
PROPERTY SALES TRANSACTIONS § 6.55 (Fla. Bar CLE 2d ed. 1994); FLORIDA REAL 
PROPERTY COMPLEX TRANSACTIONS § 9.4 (Fla. Bar CLE 3d ed. 2000); FUND TN 
11.01.06. 

 
Comment: Section 607.1622(8), Fla. Stat. (2002) prescribes the penalties for failure to file an 

annual report conforming to the requirements of § 607.1622(1), Fla. Stat. (2002). 
 
Caution should be exercised, for among the prescribed penalties for failure to file the 
required annual report is dissolution or cancellation of the corporation's certificate of 
authority to do business § 607.1622(8), Fla. Stat. (2002). 
 
Part of the requirement of filing an annual report is payment of all fees and taxes due.  
§ 607.1622(8), Fla. Stat. (2002). 
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 STANDARD 4.6 
 
 CORPORATION NAME OMITTED FROM SIGNATURE 
 
 
STANDARD: THE VALIDITY OF A CONVEYANCE BY A CORPORATION IS NOT AFFECTED 
BY THE OMISSION OF THE CORPORATE NAME OVER THE SIGNATURE OF THE OFFICER 
EXECUTING THE CONVEYANCE WHERE THE CORPORATION NAME APPEARS IN THE 
BODY OF THE INSTRUMENT AS THE GRANTOR AND THE INSTRUMENT IS OTHERWISE 
PROPERLY EXECUTED AND ACKNOWLEDGED. 
 
Problem: ABC Corporation is named in the body of a deed as the grantor. The deed is signed by 

“John Doe, President,” or “John Doe, President of A.B.C. Corporation,” but the name 
of the corporation does not appear immediately above the signature of the president. Is 
the deed valid? 

 
Answer: Yes. 
 
Authorities 
& References: 

See Ballas v. Lake Weir Light and Water Co., 100 Fla. 913, 130 So. 421 (1930); Steele 
v. Hallandale, Inc., 125 So. 2d 587 (Fla. 2d DCA 1960); FLORIDA REAL PROPERTY 
SALES TRANSACTIONS § 6.50 (Fla. Bar CLE 3d ed. 1997); 18B Am. Jur.2d 
Corporations § 1665 (2002); FUND TN 11.07.02. 

 
Comment: In Ballas, an executory contract and not a conveyance was involved, but the principles 

stated appear to apply with equal weight to a conveyance. 
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 STANDARD 4.7 
 
 USE OF SCROLL SEAL BY CORPORATION 
 
 
STANDARD: A CORPORATION MAY USE A SCROLL SEAL IN LIEU OF AN IMPRESSION 
SEAL WHEREVER A CORPORATE SEAL IS REQUIRED. 
 
Problem: A deed of ABC Corporation was executed by its president, vice president, or chief 

executive officer. A scroll seal was used instead of an impression seal. There were no 
witnesses. Is the deed valid? 

 
Answer: Yes. 
 
 Authorities 
& References: 

§ 692.01, Fla. Stat. (2002); § 695.07, Fla. Stat. (2002); § 695.08, Fla. Stat. (2002); § 
607.0302(2), Fla. Stat. (2002); Jacksonville, M.P. Ry & Nav. Co. v. Hooper, 160 U.S. 
514, 16 S. Ct. 379 (1896); Sarasota Kennel Club v. Shea, 56 So. 2d 505 (Fla. 1952); 
Campbell v. McLaurin Inv. Co., 74 Fla. 501, 77 So. 277 (1917); Cross v. Robinson 
Point Lumber Co., 55 Fla. 374, 46 So. 6 (1908); Langley v. Owens, 53 Fla. 302, 42 So. 
457 (1906); Commerford v. Cobb, 2 Fla. 418 (1859); Epstein v. Deerfield Beach Bank 
& Trust Co., 280 So. 2d 690 (Fla. 4th DCA 1973). See FUND TN 11.03.02. 
 

Comment: As to Florida corporations not for profit, the seal must contain the words 
“corporation not for profit.”  § 617.0302(3), Fla. Stat. 
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CHAPTER 5 
 

ESTATES OF DECEDENTS 
_____________________________________ 

 
STANDARD 5.1  

 
TITLE DERIVED THROUGH INTESTATE DECEDENT 

 
STANDARD:   TITLE TO REAL ESTATE OF AN INTESTATE DECEDENT (EXCLUDING 
SURVIVORSHIP ESTATES) PASSES AS OF THE DATE OF DEATH TO THE HEIRS, SUBJECT 
TO:  (1)  THE PERSONAL REPRESENTATIVE’S POSSESSION AND CONTROL OVER REAL 
ESTATE, OTHER THAN PROTECTED HOMESTEAD, FOR THE PAYMENT OF EXPENSES 
OF ADMINISTRATION, DEBTS AND TAXES, OR FOR DISTRIBUTION ; AND (2) THE LIEN 
OF ESTATE TAXES, IF ANY.  
 
 

Problem 1: 
 
John Doe died intestate and, although his estate was fully administered in Florida 
probate proceedings and the personal representative discharged, Blackacre was 
omitted from the personal representative’s certificate of distribution.  All heirs 
conveyed Blackacre to Richard Roe.  Is Roe’s title marketable? 

Answer: 
 
Yes, provided federal and Florida estate taxes have been paid or the appropriate 
statutes of limitation have run on the state and federal estate tax liens.  
 

Problem 2: 
 
John Doe died and, although an Order of Summary Administration was entered, 
both the petition for summary administration and the order omitted Blackacre.  
Later, all heirs conveyed Blackacre to Richard Roe, a bona fide purchaser for 
value.  Is Roe’s title marketable? 

Answer: 
 
Yes, provided federal and Florida estate taxes, if any, have been paid or the 
appropriate statutes of limitation have run on the state and federal estate tax liens. 
The Order of Summary Administration can be relied upon to establish the identity 
of the heirs.   

Authorities & 
References: 

 
§ 732.101(2), Fla. Stat.; § 733.607(1); § 733.608(1), (2), Fla. Stat.; Jones v. 
Federal Farm Mortg. Corp., 132 Fla. 807, 182 So. 226 (1938); Spitzer v. 
Branning, 135 Fla. 49, 184 So. 770 (Fla. 1938); Public Health Trust of Dade 
County v. Lopez, 531 So. 2d 946 (Fla. 1988); PRACTICE UNDER FLORIDA PROBATE 
CODE § 4.18 (Fla. Bar CLE 5th ed. 2007); FUND TN 2.09.03. 

Comment: 
  
Section 732.101(2), Fla. Stat. provides that the decedent’s death is the event that 
vests the heirs’ right to the decedent’s intestate property.  However, for title to be 
marketable, Florida probate or similar judicial proceedings are necessary to 
establish the identity of the heirs.  In addition, in order to preserve a permanent 
record of the probate proceedings for future marketability purposes, it is strongly 
recommended that certified copies of the pertinent excerpts be recorded in the 
official records of the county where the real property is located. Rule 2.075 of the 
Rules of Judicial Administration permit the destruction of probate proceedings 
after the lapse of ten years from a final  
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judgment. At a minimum, the documents to be recorded in an intestate estate are 
the petition for administration, letters of administration, and order closing the 
estate and discharging the personal representative if the estate has been closed, as 
well as the order authorizing the sale by the personal representative if there has 
been a sale of estate lands.  
 
Under §§ 733.607(1) and 733.608, Fla. Stat., the decedent’s  real property, except 
protected homestead, is subject to the possession and control of the personal 
representative for such purposes as the payment of devises, estate and inheritance 
taxes, claims, charges, and expenses of the administration and obligations of the 
decedent’s estate.     
 
Protected homestead does not become an asset within the possession and control of 
the personal representative.  Spitzer v. Branning, 135 Fla. 49, 184 So. 770 (Fla. 
1938); Public Health Trust of Dade County v. Lopez, 531 So. 2d 946 (Fla. 1988).  
Therefore, during the administration of the estate, a conveyance from the heirs 
would not create a marketable title unless:  (1) a final order determining the 
property to be protected homestead had been entered, or (2) the personal 
representative relinquishes control, or potential control over the asset by quitclaim 
deed, certificate of distribution or other similar instrument, and estate taxes cleared.    
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STANDARD 5.2  
 
 TITLE DERIVED THROUGH TESTATE DECEDENT 
 
 
STANDARD: A WILL IS INEFFECTIVE TO CONVEY TITLE TO REAL PROPERTY UNTIL 
THE WILL IS ADMITTED TO PROBATE IN FLORIDA, BUT UPON ADMISSION TO PROBATE 
THE WILL RELATES BACK TO THE DEATH OF THE TESTATOR AND TAKES EFFECT AS 
OF THAT DATE AS AN INSTRUMENT OF TITLE. 
 
Problem: John Doe owned Blackacre at the time he died testate. His will was duly admitted to 

probate in Florida, the estate was properly and fully administered and the personal 
representative was duly discharged. The will contained a devise of Blackacre (non-
homestead) to the testator's widow, but the legal description in the petition for 
discharge and distribution was incorrect. Subsequent to the close of the estate Doe's 
widow conveyed Blackacre by proper description to Richard Roe. Is Roe's title 
marketable? 

 
Answer: Yes. Title passed to the widow under the will as of the date of Doe's death. 
 
Authorities 
& References: 

§§ 732.6005, .514, Fla. Stat.; § 733.103, Fla. Stat.; Sorrells v. McNally, 105 So 106 
(Fla. 1925); Murphy v. Murphy, 170 So. 856 (Fla. 1936); Palmquist v. Johnson, 155 
Fla. 628, 21 So. 2d 353 (1945); U.S. v. 936.71 Acres of Land, More or Less, in Brevard 
County, Fla., 418 F.2d 551 (5th Cir. 1969). See § 732.4015, Fla. Stat. concerning 
homestead property; FUND TN 2.08.02. 

 
Comment: Concerning the devise of homestead property, see Title Standard 18.8. 

 
As to nonresident decedents, see Title Standard 5.15. 
 
The Standard is to be construed subject to the intention of the testator as expressed in 
his will.  § 732.6005, Fla. Stat. 
 
This Title Standard does not address the factors to be reviewed in determining 
whether a property has homestead status or whether a judicial determination of 
homestead status is required. 
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 STANDARD 5.3 
 
 SALE OF NONHOMESTEAD REAL PROPERTY BY PERSONAL 
 REPRESENTATIVES WITHOUT COURT 
 AUTHORIZATION OR CONFIRMATION 
 
 
STANDARD: A CONVEYANCE OF NONHOMESTEAD REAL PROPERTY BY A FLORIDA 
PERSONAL REPRESENTATIVE OF AN ESTATE WITH POWER OF SALE IN THE WILL, BUT 
WITHOUT A COURT ORDER AUTHORIZING OR CONFIRMING THE CONVEYANCE, 
CONFERS MARKETABLE TITLE.  
 
Problem: John Doe was the record owner of Blackacre, (nonhomestead) when he died in 2001. Richard 

Roe was appointed the personal representative of John Doe's estate by a Florida court. The will 
contained the following provision: “I confer upon my personal representative full authority to 
sell and convey any part or all of my estate, real or personal.” In 2001 Richard Roe, as personal 
representative, conveyed Blackacre to Simon Grant, who recorded the deed. No authorization or 
confirmation of the court appears of record.  Does Simon Grant have marketable title? 

 
Answer: Yes. 
 
Authorities 
& References: 

§ 733.613(2), Fla. Stat.; In re Granger, 318 So. 2d 509 (Fla. 1st DCA 1975); FUND TN 2.07.05. 

 
Comment: With respect to a limited power of sale, see Title Standard 5.7 (Limitation on Power of Sale). 

 
This Title Standard assumes the power of sale was not personal to the personal representative 
named in the will.  For further discussion, see Title Standard 5.9 (Powers of Successor Personal 
Representatives). 
 
As to the sale of homestead property by the personal representative, see Title Standard 18.10. 
For discussion on clearance of estate tax liens, see Chapter 12. 
 
This Title Standard does not address the factors to be reviewed in determining whether a 
property has homestead status or whether a judicial determination of homestead status is 
required. 
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STANDARD 5.4 
 
 SALE OF NONHOMESTEAD REAL PROPERTY BY PERSONAL 
 REPRESENTATIVES WITH COURT 
 AUTHORIZATION OR CONFIRMATION 
 
 
STANDARD:   WHERE THERE IS NO WILL, OR THE WILL DOES NOT GIVE THE PERSONAL 
REPRESENTATIVE POWER TO SELL NONHOMESTEAD REAL PROPERTY, PRIOR 
AUTHORIZATION OR SUBSEQUENT CONFIRMATION BY THE COURT IS REQUIRED FOR 
VALID TITLE. 
 
 
Problem 1: John Doe appointed Richard Roe as the personal representative in his will.  The will 

did not confer a power of sale on the personal representative. During the course of the 
administration of the estate, Richard Roe, as personal representative, sold Blackacre to 
Simon Grant with authorization of the court. Blackacre was not the decedent’s 
homestead. Is the title marketable? 

 
Answer: Yes. (The result would be the same if the court confirmed the sale after it had 

occurred.) 
 
Authorities 
& References: 

 § 733.613(1), Fla. Stat.; In re Estate of Smith, 200 So. 2d 547 (Fla. 2d DCA 1967); In 
re Estate of Gamble, 183 So. 2d 849 (Fla. 1st DCA 1966); In re Granger, 318 So. 2d 
509 (Fla. 1st DCA 1975); Anderson v. Johnson, 732 So. 2d 423 (Fla. 5th DCA 1999).  

 
Comment: For conveyances made without court authorization but under a power of sale in the 

will, see Title Standard 5.3 (Sale of Nonhomestead Real Property By Personal 
Representatives Without Court Authorization or Confirmation). 
 
If the personal representative is the purchaser, see Title Standard 5.5 (Acquisition of 
Estate Lands by Fiduciaries). 
 
As to the sale of homestead property by the personal representative, see Title Standard 
18.10.  For discussion on clearance of estate tax liens, see Chapter 12. 
 
This Title Standard does not address the factors to be reviewed in determining 
whether a property has homestead status or whether a judicial determination of 
homestead status is required. 
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STANDARD 5.5 
 

ACQUISITION OF ESTATE LANDS BY FIDUCIARIES PRIOR TO JANUARY 1, 1979 
 
 
 

{Title Standard deleted. See archived version for text.)
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STANDARD 5.5-1 
 

PERSONAL REPRESENTATIVES  – CONFLICTS OF INTEREST 
 
 
STANDARD: ON OR AFTER JANUARY 1, 1976 THE PERSONAL REPRESENTATIVE CANNOT 
CONVEY MARKETABLE TITLE IN ANY TRANSACTION IN WHICH THE PERSONAL 
REPRESENTATIVE HAS A CONFLICT OF INTEREST, SUCH AS A TRANSACTION IN WHICH 
THE PERSONAL REPRESENTATIVE, THE SPOUSE, AGENT OR ATTORNEY OF THE 
PERSONAL REPRESENTATIVE OR ANY  ENTITY OR TRUST IN WHICH THE PERSONAL 
REPRESENTATIVE HAS A SUBSTANTIAL BENEFICIAL INTEREST PURCHASES REAL 
PROPERTY OF THE ESTATE, UNLESS (1) THE WILL OR A CONTRACT ENTERED INTO BY 
THE DECEDENT EXPRESSLY AUTHORIZED THE TRANSACTION; OR (2) THE 
TRANSACTION WAS APPROVED BY THE COURT AFTER NOTICE TO INTERESTED 
PERSONS. 
 
Problem 1: In the estate of John Doe, deceased, a Florida court issued letters testamentary to 

Richard Roe.  The will, which was duly admitted to probate, authorized Richard Roe to 
sell real property of the estate. In 2002, Richard Roe, as personal representative, 
conveyed Blackacre to his wife, Mary Roe. Does Mary have marketable title? 

 
Answer: No, unless (1) the will empowered Richard Roe to so dispose of the property, or (2) 

John Doe executed a contract of sale to Mary before his death, or (3) there was a court 
authorization or confirmation of the sale. 

 
Problem 2: Richard Roe was duly appointed personal representative by a Florida court. Prior to his 

death, John Doe contracted to sell Blackacre to Richard Roe. In 2002, John Doe died 
and Richard Roe as personal representative, completed the conveyance of Blackacre to 
himself according to the terms of the contract. There was no court authorization or 
confirmation of the sale. Does Richard Roe have marketable title? 

 
Answer: Yes. 
 
Authorities 
& References: 

§ 733.610, Fla. Stat.; Taylor v. Hopkins, 472 So. 2d 1355 (Fla. 5th DCA 1985); Iandoli 
v. Iandoli, 547 So. 2d 666 (Fla. 4th DCA 1989); FUND TN 2.08.05. 

 
Comment: The cited statute provides that any sale involving a conflict of interest on the part of the 

personal representative is voidable by any interested party, unless one of the specific 
conditions described by the Standard is met. 
 
 
Where the record does not reveal that the transaction was affected by a possible 
conflict of interest, either through similarity of names or otherwise, a bona fide 
purchaser subsequently dealing with the real property would appear to be protected. §§ 
733.611, .613, Fla. Stat. 
 
See UTS 18.10 for discussion of sales of devised homestead by a personal 
representative.  



The Florida Bar  September 2010 

 
STANDARD 5.6 

 
 
 DEED UNDER POWER OF SALE GRANTED TO 
 TWO OR MORE PERSONAL REPRESENTATIVES 
 
 
STANDARD: IF TWO OR MORE PERSONS ARE APPOINTED JOINT PERSONAL 
REPRESENTATIVES, AND UNLESS THE WILL PROVIDES OTHERWISE, (1) THE 
CONCURRENCE OF ALL JOINT PERSONAL REPRESENTATIVES APPOINTED PURSUANT 
TO A WILL OR CODICIL EXECUTED PRIOR TO OCTOBER 1, 1987, OR APPOINTED TO 
ADMINISTER AN INTESTATE ESTATE OF A DECEDENT WHO DIED PRIOR TO OCTOBER 1, 
1987 IS REQUIRED TO CONVEY PROPERTY OF THE ESTATE; (2) A MAJORITY OF JOINT 
PERSONAL REPRESENTATIVES APPPOINTED PURSUANT TO A WILL OR CODICIL 
EXECUTED ON OR AFTER OCTOBER 1, 1987, OR APPOINTED TO ADMINISTER AN 
INTESTATE ESTATE  OF A DECEDENT DYING ON OR AFTER OCTOBER 1, 1987, IS 
REQUIRED TO CONVEY PROPERTY OF THE ESTATE. THIS RESTRICTION DOES NOT 
APPLY WHEN THE CONCURRENCE REQUIRED CANNOT BE OBTAINED IN TIME FOR 
EMERGENCY ACTION TO PRESERVE THE ESTATE, OR WHEN A JOINT PERSONAL 
REPRESENTATIVE IS DELEGATED TO ACT FOR THE OTHERS. 
 
Problem 1: John Doe's will, admitted to probate in 1973, contained a power of sale and named Richard Roe, 

John James and Henry Smith as executors. It did not provide for any action to be taken by less 
than all of them. All three qualified. Richard Roe and Henry Smith executed a deed conveying 
estate property to Simon Grant later that year. Is Was Grant's title marketable? 

 
Answer: No, unless the court authorized the conveyance by Roe and Smith alone. 
 
Problem 2: Same as above, but John Doe’s will was executed in 1980 and offered for probate in 1986. 
 
Answer: No, unless this was an emergency action taken to preserve the estate while John James' 

concurrence could not be obtained or James had delegated his fellow representatives to act in his 
absence. 

 
Authorities 
& References: 

§ 733.615, Fla. Stat.;  § 732.50, Fla. Stat. (1973); PRACTICE UNDER FLORIDA PROBATE CODE §§ 
4.39, 4.42, 13.25 (Fla. Bar CLE 5th ed. 2007). 

 
Comment: 
 

Title Standards 5.3 (Sale of Real Property By Personal Representatives Without Court 
Authorization or Confirmation) and 5.4 (Sale of Real Property By Personal Representatives 
With Court Authorization or Confirmation) should be considered in applying this Standard. 
 
The surviving qualified personal representatives may exercise a power of sale even though more 
personal representatives are named in the will. See Title Standard 5.11 (Powers of Surviving 
Personal Representatives). 
 
The Standard takes no position as to what constitutes emergency or delegation nor the means by 
which that is documented, short of a court order.  
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STANDARD 5.7 
 

LIMITATION ON POWER OF SALE 
 
 
STANDARD: A LIMITED POWER OF SALE CONTAINED IN A WILL MAY BE EXERCISED 
ONLY FOR THE PURPOSES STATED IN THE WILL UNLESS PRIOR AUTHORIZATION OR 
SUBSEQUENT CONFIRMATION IS OBTAINED FROM THE COURT. 
 
Problem: The will of John Doe gave his personal representative power of sale for purpose of paying debts 

of John Doe to L. Shark. At the time of probate, there was no indebtedness to L. Shark. The 
personal representative, for full consideration, but without an order of the court, sold real 
property of the estate to Richard Roe. Is Roe's title marketable? 

 
Answer: No. 
 
Authorities 
& References: 

§ 733.613(1), Fla. Stat.; Standard Oil Co. v. Mehrtens, 96 Fla. 455, 118 So. 216 (1928); In re 
Estate of Smith, 200 So. 2d 547 (Fla. 2d DCA 1967); In re Estate of Gamble, 183 So. 2d 849 
(Fla. 1st DCA 1966); PRACTICE UNDER FLORIDA PROBATE CODE § 10.5 (Fla. Bar CLE 5th ed. 
2007); FLORIDA REAL PROPERTY SALES TRANSACTIONS § 6.8 (Fla. Bar CLE 4th ed. 2004).  

 
Comment: 
 

With respect to a sale without court authorization or confirmation, see Title Standard 5.3 (Sale 
of Real Property By Personal Representatives Without Court Authorization or Confirmation). 
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STANDARD 5.8 
 

POWER OF PERSONAL REPRESENTATIVE 
TO MORTGAGE REAL ESTATE 

 
 
STANDARD:  THE PERSONAL REPRESENTATIVE OF THE ESTATE OF A DECEDENT 
DYING AFTER DECEMBER 31, 1975 MAY MORTGAGE REAL ESTATE, EXCEPT 
PROTECTED HOMESTEAD, WITHOUT COURT AUTHORIZATION OR CONFIRMATION 
PROVIDED THE WILL CONTAINS A SPECIFIC POWER TO SELL REAL PROPERTY OR A 
GENERAL POWER TO SELL ANY ASSET OF THE ESTATE. 
 
 
Problem 1: The will of John Doe, who died prior to January 1, 1976, named Richard Roe as executor 

and contained a general power of sale.  Roe, as executor, borrowed $1,000, which he 
used for proper estate purposes.  To secure this loan, Roe, without an order of the court, 
executed and delivered a mortgage on real property of the estate.  Is the mortgage valid? 

 
Answer: No. 
 
Problem 2: Same as problem 1 except that John Doe died after December 31, 1975. 
 
Answer: Yes. 
 
Authorities § 733.613(2), Fla. Stat; Standard Oil Co. v. Mehrtens, 96 Fla. 455, 118 So. 216 (1928);  
& References: Wilson v. Fridenburg, 21 Fla. 386 (1885); In re Estate of Gamble, 183 So. 2d 849 (Fla. 

1st DCA Fla. 1966); In re Estate of Smith, 200 So. 2d 547 (Fla. 2d DCA 1967); 
PRACTICE UNDER FLORIDA PROBATE CODE § 4.20 (Fla. Bar CLE 5th ed. 2007); FLORIDA 
REAL PROPERTY SALES TRANSACTIONS § 6.8 (Fla. Bar CLE 4th ed. 2004). 

 
Comment: It should be noted that § 733.613(2), Fla. Stat. expressly states that a specific power to 

mortgage real property will authorize such action by a personal representative.  Under the 
former Probate Code there was no mention of a specific power to mortgage.  See §§ 
733.22-.25, Fla. Stat. (1973). 

 
 
 

 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 



The Florida Bar  September 2010 

Standard 5.9 
 

RELEASE OF DOWER BY SURVIVING SPOUSE 
 
 
 
 
 

[Title Standard deleted.  See archived version for original text.] 
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STANDARD 5.10 
 

POWERS OF PERSONAL REPRESENTATIVES 
 

 
 
STANDARD:  FOR DECEDENTS DYING AFTER DECEMBER 31, 1975, A POWER OF SALE 
CONTAINED IN A WILL AND CONFERRED ON A NAMED PERSONAL REPRESENTATIVE MAY 
BE EXERCISED BY A SUCCESSOR PERSONAL REPRESENTATIVE  WITHOUT COURT 
APPROVAL UNLESS THE POWER OF SALE WAS EXPRESSLY MADE PERSONAL TO THE 
NAMED INDIVIDUAL. 
 
 
Problem 1: John Doe died leaving a will that named Richard Roe as personal representative.  The 

will empowered “Richard Roe, and no other, to convey all or part of my real estate.”  
Richard Roe did not qualify as personal representative; instead, Simon Grant was 
appointed personal representative and as such conveyed part of the estate to Frank 
Thomas without a court order.  Is Frank Thomas’ title marketable? 

 
Answer: No. 
 
Problem 2: John Doe’s will named Richard Roe and conferred on Richard Roe a power of sale.  It 

did not mention successor personal representatives and contained no further language 
concerning the power of sale or why it was conferred upon Roe.  Richard Roe refused to 
act as personal representative and Simon Grant was personal representative.  In 2006, 
Simon Grant, without court approval, conveyed part of the estate to Frank Thomas.  Is 
Frank Thomas’ title marketable? 

 
Answer: Yes.  It does not appear that John Doe intended to limit the power of sale to Richard Roe. 
 
 
Authorities § 733.614, Fla. Stat.; PRACTICE UNDER FLORIDA PROBATE CODE § 10.12 (Fla. Bar CLE 

5th ed. 2007); FLORIDA REAL PROPERTY SALES TRANSACTIONS § 6.8 (Fla. Bar CLE 4th 
ed. 2004); FUND TN 2.08.01.  

 
Comment: Under former § 733.22, Fla. Stat. (1975), a successor personal representative could only 

exercise a power to sell real estate if the will specifically provided that the power 
extended to successors, while § 733.614, Fla. Stat. (2009) provides for a successor’s 
exercise of the power to sell real estate unless the power is made personal to the named 
personal representative. 

 
Caution is advised whenever a will contains language expressing faith in the judgment or 
knowledge of a personal representative in connection with a power of sale. 

 
 A power of sale may be exercised by a successor personal representative with court 

authorization or confirmation.  See Title Standard 5.4 (Sale of Real Property by Personal 
Representatives with Court Authorization or Confirmation). 



The Florida Bar  September 2010 

STANDARD 5.11 
 

POWERS OF SURVIVING PERSONAL REPRESENTATIVES 
 

 
STANDARD: IF THE APPOINTMENT OF ONE OR MORE JOINT PERSONAL 
REPRESENTATIVES IS TERMINATED, OR IF ONE OR MORE NOMINATED JOINT 
PERSONAL REPRESENTATIVES IS NOT APPOINTED, THE REMAINING PERSONAL 
REPRESENTATIVE(S) MAY EXERCISE A POWER OF SALE CONTAINED IN THE WILL, 
UNLESS THE WILL PROVIDES OTHERWISE. 
 
Problem: The will of John Doe contained a power of sale and named John Smith, Richard Roe and Henry 

James as personal representatives. Smith did not qualify. May Roe and James exercise the 
power? 

 
Answer: Yes, unless the will prohibited such action. 
 
Authorities 
& References: 

§ 733.616, Fla. Stat.; Stewart v. Mathews, 19 Fla. 752 (1883); FLORIDA REAL PROPERTY SALES 
TRANSACTIONS § 6.8 (Fla. Bar CLE 4th ed. 2004); PRACTICE UNDER FLORIDA PROBATE CODE § 
4.42 (Fla. Bar CLE 5th ed. 2007). 

 
Comment: 
 

Title Standards 5.3 (Sale of Real Property By Personal Representatives Without Court 
Authorization or Confirmation) and 5.4 (Sale of Real Property By Personal Representatives 
With Court Authorization or Confirmation) should be considered when applying this Standard. 
 
With respect to who must join in a deed executed pursuant to a power of sale, see Title Standard 
5.6 (Deed Under Power of  Sale Granted To Two or More Personal Representatives). 
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STANDARD 5.12 
 

TITLE DERIVED FROM PERSONAL REPRESENTATIVE 
NOT HAVING STATUTORY PREFERENCE IN APPOINTMENT 

 
STANDARD:  WITH RESPECT TO ALL INTESTATE OR TESTATE PROCEEDINGS ON OR 
AFTER JANUARY 1, 1976, TITLE CONVEYED TO A BONA FIDE PURCHASER FROM A 
PERSONAL REPRESENTATIVE APPOINTED BY THE COURT IS MARKETABLE EVEN 
THOUGH THE PERSONAL REPRESENTATIVE IS NOT ONE OF THE PARTIES ENTITLED 
TO PREFERENCE UNDER  § 733.301, Fla. Stat.  
 
Problem 1: Mary Roe died intestate leaving a son, Richard Roe, as her only heir at law.  The son was 

stationed overseas with the Navy.  Formal notice was not served on Richard Roe that 
Bessie Doe, Mary Roe’s neighbor and closest friend, had applied for letters of 
administration.  Bessie Doe was appointed personal representative by the court.  May 
Bessie Doe convey marketable title to a bona fide purchaser? 

 
Answer: Yes, provided that Bessie Doe also had authority to sell the real property. 
 
Problem 2: John Doe died in 2005, leaving a will which named Richard Roe personal representative 

and which gave the personal representative the power to sell.  The will devised all John 
Doe’s property to his friend, Frank Thomas, who was stationed overseas with the Navy.  
Richard Roe refused the appointment and the court named Simon Grant personal 
representative.  No notice was sent to Frank Thomas, who had not waived his preference.  
With or without a court order, may Simon Grant convey marketable title to John Doe’s 
real property to a bona fide purchaser? 

 
Answer: Yes.  Even though a devisee has statutory preference, a bona fide purchaser may rely on 

the propriety of the appointment.   See. § 733.301, Fla. Stat. 
 
Authorities §§ 733.301, .611, .613, Fla. Stat.; In re Estate of Bush, 80 So. 2d 673 (Fla. 1955); In re 

Estate of Williamson, 95 So. 2d 244 (Fla. 1957); Anderson v. Johnson, 732 So. 2d 423 
(Fla. 5th DCA 1999); In re Estate of Cunningham, 104 So. 2d 748 (Fla. 3d DCA 1958);   
PRACTICE UNDER FLORIDA PROBATE CODE §§ 4.54, 5.5 and 5.6 (Fla. Bar  CLE 5th ed. 
2007). 

 
Comment: As to whether the personal representative had authority to convey the property, see Title 

Standards 5.3 (Sale of Real Property By Personal Representatives Without Court 
Authorization or Confirmation), 5.4 (Sale of Nonhomestead Real Property By Personal 
Representatives With Court Authorization or Confirmation), 5.6 (Deed Under Power of 
Sale Granted to Two or More Personal Representatives) and 5.10 (Powers of Successor 
Personal Representatives). 
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STANDARD 5.13 
 
 PROBATE NON-CLAIM ACT —  
 UNITED STATES AND FLORIDA 
 
 
STANDARD: THE PROBATE NON-CLAIM ACT, § 733.702, Fla. Stat. IS NOT BINDING AS TO 
CLAIMS OF THE UNITED STATES, BUT IS BINDING AS TO THE CLAIMS OF THE STATE OF 
FLORIDA AND ITS AGENCIES. 
 
Problem 1: United States asserted a claim against the estate of John Doe, deceased, after the expiration of 

the notice to creditors’ period. Is the claim of the United States barred? 
 
Answer: No. 
 
Problem 2: The State of Florida, or one of its agencies, filed a claim against the estate of John Doe, 

deceased, after the expiration of the notice to creditors period. Is the claim barred? 
 
Answer: Yes. 
 
Authorities 
& References: 
 

31 U.S.C., § 3713 (2004); § 733.702, Fla. Stat. (2004); United States v. Summerlin, 310 U.S. 
414 (1940); State v. Moore's Estate, 153 So. 2d 819 (Fla. 1963); In re Smith's Estate, 132 So. 2d 
426 (Fla. 2d DCA 1961); PRACTICE UNDER PROBATE CODE § 8.1 (Fla. Bar CLE 5th  ed. 2007); 
FUND TN 2.02.04. 
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STANDARD 5.14 
 
 EFFECT OF ORDER OF FINAL DISCHARGE 
 
 
STANDARD: AN ORDER OF FINAL DISCHARGE DIVESTS THE PERSONAL 
REPRESENTATIVE OF CONTROL OVER ESTATE PROPERTY. 
 
Problem: John Doe died devising Blackacre by his will to his son, Richard Doe. The estate was 

administered and a final discharge of the personal representative entered. Richard Doe sold 
Blackacre to Simon Grant. Was Simon Grant's title marketable? 

 
Answer: Yes. 
 
Authorities 
& References: 
 

§ 733.901, Fla. Stat.; PRACTICE UNDER FLORIDA PROBATE CODE § 14.9 (Fla. Bar CLE 5th ed. 
2007). 
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STANDARD 5.15 
 

RECITAL OF HEIRSHIP IN DEED 
 
 
STANDARD: WHERE A DEED, WHICH CONTAINS A RECITAL THAT THE GRANTORS ARE 
THE SOLE AND ONLY HEIRS OF A NAMED DECEDENT, HAS BEEN OF RECORD FOR MORE 
THAN SEVEN YEARS, SUCH RECITAL MAY BE ACCEPTED AS SUFFICIENT TO ESTABLISH 
THE TRUTH OF THE RECITAL IN THE ABSENCE OF EVIDENCE OR INFORMATION TO 
THE CONTRARY. 
 
Problem: John Doe acquired title to Blackacre in 1999. By deed recorded more than seven years ago, 

Mary Doe, unmarried, Albert Doe, unmarried, and Sarah Doe, unmarried, conveyed Blackacre 
to Richard Roe. In the deed there is a recital that the grantors are the sole heirs of John Doe. In 
the absence of evidence or information to the contrary, may such recital be accepted as sufficient 
to establish its truth? 

 
Answer: Yes. 
 
Authorities 
& References: 

§ 95.22, Fla. Stat.; FUND TN 10.01.01. 
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 STANDARD 5.16 
 
 FOREIGN WILL AS MUNIMENT OF TITLE 
 
 
STANDARD: A FOREIGN WILL DULY ADMITTED TO RECORD IN FLORIDA WILL PERMIT 
A VALID CONVEYANCE OF FLORIDA REAL ESTATE BY THE DEVISEES NAMED IN SUCH 
WILL. 
 
Problem 1: Blackacre was devised to John Doe under the last will of Richard Roe, who died a resident of 

New York in 1995. Roe's will was admitted to probate in New York in 1995 and a duly 
authenticated copy thereof was admitted to record in Florida in 1999 pursuant to F.S. 734.104.  
Thereafter John Doe conveyed the property to Simon Grant. Is Simon Grant's title marketable? 

 
Answer: Yes.  
 
Problem 2: Same facts as Problem 1 except that an authenticated copy of Roe's will was recorded in 1999 in 

the Official Records of the county where the land is located. Is Simon Grant's title marketable? 
 
Answer: No.  
 
 
Authorities 
& References: 

§ 734.104, Fla. Stat.; PRACTICE UNDER FLORIDA PROBATE CODE § 17.5 (Fla. Bar. CLE 5th ed. 
2007); FUND TN 2.05.04.   

 
Comment: 
 

The examiner must also be satisfied that: (1) the estate is cleared as to estate taxes and (2) all 
specific bequests under the will have been paid if Doe acquired title under the residuary clause 
of Roe's will rather than by means of a specific devise.  If the will is not entitled to be admitted 
to record in Florida, or if the domiciliary proceedings have not been closed and it is impossible 
to determine whether or not the specific bequests have been paid, in a situation where the 
Florida real estate passes under the residuary clause of the will, ancillary administration pursuant 
to § 734.102, Fla. Stat.  should be resorted to in order to convey marketable title. It is also 
possible to proceed under  Chapter 735, Part I, Fla. Stat., provided the value of the estate does 
not exceed the jurisdictional limits applicable under the statute in force at the date of decedent’s 
death.   Claims of creditors should be cleared or otherwise addressed for conveyances made 
within two years of a decedent’s death.  
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STANDARD 5.17 
 

SATISFACTION OF MORTGAGE HELD 
BY ESTATE OF NON-RESIDENT DECEDENT 

 
 

STANDARD: THE SATISFACTION OF MORTGAGE MADE BY A FOREIGN PERSONAL 
REPRESENTATIVE OR GUARDIAN TO WHICH IS ATTACHED AN AUTHENTICATED 
COPY OF LETTERS OR OTHER EVIDENCE SHOWING APPOINTMENT FOR MORE THAN 
THE STATUTORY PERIOD AND WHERE NO ANCILLARY PROCEDURE HAD BEEN FILED 
IN THIS STATE MAY BE ACCEPTED AS A SATISFACTION OF MORTGAGE 
ENCUMBERING LANDS IN THIS STATE. 
 
Problem 1:  John Doe, the owner of Blackacre, had mortgaged his property to Richard Roe, a resident 
  of Georgia. Richard Roe died and no ancillary proceedings were taken out in Florida for a 
  period of ninety days. John Doe obtained a satisfaction of mortgage from the foreign  
  personal representative to which was attached a duly authenticated copy of the letters of  
  authority showing appointment more than ninety days prior to the date of the   
  satisfaction of mortgage. Is such satisfaction of mortgage valid in this state without  
  ancillary administration? 
 
Answer:   Yes, the statutory period is ninety (90) days for a foreign personal representative. 
 
Problem 2: John Doe, the owner of Blackacre, had mortgaged his property to Richard Roe, a resident 
  Georgia.   Richard Roe was declared incompetent and no ancillary proceedings were  
  taken out in Florida for a period of sixty days.   John Doe obtained a satisfaction of  
  mortgage from the foreign guardian to which was attached a duly authenticated copy of  
  the letters of authority showing appointment more than sixty days prior to the date of the  
  satisfaction of mortgage.  Is such satisfaction of mortgage valid in this state without  
  ancillary proceedings? 
 
Answer:  Yes, the statutory period is sixty (60) days for a foreign guardian, curator, or conservator. 
 
Authorities 
& References: § 734.101(3), .30(3), Fla. Stat.; § 744.306(3), Fla. Stat.;).  See also former  § 744.15(3), 
Fla. Stat. (1973);    PRACTICE UNDER FLORIDA PROBATE CODE § 17.3 (Fla. Bar CLE 5th 
ed. 2007);     FUND TN 2.08.04.  
 
Comment: The authenticated copies of letters or other evidence showing appointment should show  
  that the authority was in full force and effect on the date of the execution of the   
  satisfaction.  See § 731.201(1), Fla. Stat. for discussion of “authenticated” copies. 
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CHAPTER 6 
 

CONCURRENT OWNERSHIP 
  
 

STANDARD 6.1 
 

CREATION OF TENANCY BY THE ENTIRETIES 
 
 
STANDARD: A DEED TO TWO PERSONS WHO ARE, IN FACT, HUSBAND AND WIFE, EVEN 
THOUGH NOT SO DESIGNATED, CREATES A TENANCY BY THE ENTIRETIES, ALTHOUGH 
PROOF OF THE MARITAL RELATIONSHIP SHOULD BE REQUIRED. 
 
Problem: Blackacre was deeded to John Doe and Mary Doe. Later Mary Doe, as the survivor of John Doe, 

conveyed to Richard Roe by a deed to which a death certificate of John Doe was attached. Is 
Richard Roe's title to Blackacre marketable? 

 
Answer: Yes, provided an affidavit or other suitable evidence appears of record showing that John Doe 

and Mary Doe were, in fact, husband and wife when they acquired title. 
 
Authorities 
& References: 

American Cent. Ins. Co. v. Whitlock, 122 Fla. 363, 165 So. 380 (1936); Beal Bank SSB v. 
Almand & Assoc., 710 So. 2d 608 (Fla. 5th DCA 1998); 2 BOYER, FLORIDA REAL ESTATE 
TRANSACTIONS § 20.03(2) (2004).  

 
Comment: 
 

With respect to the necessity of proof of continuous marriage, see Title Standard 6.6 (Deed 
From Survivor Of a Tenancy By the Entireties). 
 
 Section 741.211, Fla. Stat., effective January 1, 1968, invalidates common law marriages 
entered into in Florida on and after the effective date. 
 
 Section 741.212, Fla. Stat., effective June 5, 1997, states that marriages between persons of the 
same sex, wherever created, are not recognized for any purpose in this state. 
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 STANDARD 6.2 
 
 INTERSPOUSAL CREATION OF TENANCY BY THE ENTIRETIES 
 
 
STANDARD: A SPOUSE HOLDING TITLE MAY CREATE A TENANCY BY THE ENTIRETIES 
BY A DEED TO THE OTHER SPOUSE IN WHICH THE PURPOSE TO CREATE THE ESTATE IS 
STATED, OR BY A DEED TO BOTH SPOUSES. 
 
Problem 1: Blackacre was owned by John Doe. He executed a deed direct to Mary Doe, his wife, as grantee, 

expressly stating the purpose to create a tenancy by the entireties between John and Mary Doe. 
Was a tenancy by the entireties created? 

 
Answer: Yes. 
 
Problem 2: Same as above, except the deed to Mary Doe did not contain the statement of purpose, although 

it did describe her as the grantor's wife. Was a tenancy by the entireties created? 
 
Answer: No. Mary obtained sole ownership. 
 
Problem 3: Blackacre was owned by John Doe. He executed a deed to himself and his wife, Mary Doe. Was 

a tenancy by the entireties created? 
 
Answer: Yes. 
 
Authorities 
& References: 

§ 689.11, Fla. Stat. (2004); Baumgardner v. Kennedy, 343 So. 2d 1323 (Fla. 3d DCA 1977); 
Schuler v. Claughton, 248 F.2d 528 (5th Cir. 1957); Johnson v. Landefeld, 138 Fla. 511, 189 So. 
666 (1939); 25 Fla. Jur. 2d Family Law § 406 (2004); FUND TN 20.01.06. 

 
Comment: 
 

Caution should be exercised in applying this Standard to conveyances of homestead property 
executed prior to January 7, 1969, the effective date of the 1968 Florida Constitution. Where the 
property conveyed is homestead, see Title Standards 18.1 (Alienation of Homestead Property — 
Joinder of Spouse), 18.2 (Gratuitous Alienation of Homestead Property Before January 7, 1969), 
and 18.3 (Gratuitous Alienation of Homestead Property On or After January 7, 1969). 
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 STANDARD 6.3 
 
 CONVEYANCE OF ENTIRETIES PROPERTY 
 BY ONE SPOUSE TO A THIRD PERSON 
 
 
STANDARD: NO INTEREST IN LAND HELD AS A TENANCY BY THE ENTIRETIES CAN BE 
ENCUMBERED OR CONVEYED TO A THIRD PERSON BY EITHER SPOUSE ACTING ALONE, 
EXCEPT WHERE ESTOPPEL BY DEED APPLIES. 
 
Problem 1: Blackacre was owned by John Doe and Mary Doe, his wife, as a tenancy by the entireties. Mary 

Doe, acting alone, executed a deed of Blackacre to Stephen Grant. Subsequently, Mary Doe 
died, having been continuously married to John. John Doe, as an unmarried man, then conveyed 
Blackacre to Richard Roe. Did Roe acquire marketable title to Blackacre free from any interest 
in Grant? 

 
Answer: Yes. The same result would follow if the instrument executed by Mary Doe alone had been a 

mortgage. 
 
Problem 2: Blackacre was owned by John Doe and Mary Doe, his wife, as a tenancy by the entireties. John 

Doe, acting alone, executed a mortgage on Blackacre to Stephen Grant. Subsequently, Mary 
Doe died and John Doe, as an unmarried man, conveyed Blackacre to Richard Roe. Did Roe 
acquire marketable title to Blackacre free from any interest in Grant? 

 
Answer: No. Estoppel by deed has been held applicable to a mortgage executed solely by one spouse on 

property held as a tenancy by the entireties. Although there is no direct authority, it is reasonable 
to assume that estoppel by deed would be applicable to create a cloud upon title had John Doe 
executed a deed, rather than a mortgage, to Stephen Grant purporting to convey to fee in 
Blackacre. Hillman v. McCutchen, 166 So. 2d 611 (Fla 3d DCA.1964), cert. den. 171 So. 2d 
391. But see Leitner v. Willaford, 306 So. 2d 555 (Fla. 3d DCA 1975). 

 
Problem 3: Blackacre was owned by John Doe and Mary Doe, his wife, as a tenancy by the entireties. John 

and Mary Doe conveyed to Stephen Grant by separate deeds. Did Grant acquire marketable title 
to Blackacre? 

 
Answer: No. Neither deed should be considered effective to convey an interest in Blackacre. Possibly, the 

separate deeds could be construed as one, or John or Mary or both could be estopped to assert 
their interest, but this would not render Grant's title marketable until such determination was 
made. But see MacGregor v. MacGregor, 323 So. 2d 35 (Fla. 4th DCA 1975). 

 
Authorities 
& References: 
 
 
 

Newman v. Equitable Life Assur. Soc., 119 Fla. 641, 160 So. 745 (1935); Ohio Butterine Co. v. 
Hargrave, 79 Fla. 458, 84 So. 376 (1920); 2 BOYER, FLORIDA REAL ESTATE TRANSACTIONS § 
20.03[3] (a) (2004); FUND TN 20.01.02.  
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 STANDARD 6.4 
 
 CONVEYANCE OF ENTIRETIES PROPERTY BY 
 ONE SPOUSE TO THE OTHER 
 
 
STANDARD: A CONVEYANCE OF LAND, HELD AS TENANTS BY THE ENTIRETIES, BY ONE 
SPOUSE TO THE OTHER VESTS TITLE IN THE GRANTEE. 
 
Problem: Blackacre was owned by John Doe and Mary Doe, husband and wife, as tenants by the 

entireties. Later John Doe, signing alone, deeded the property to Mary Doe, his wife. Did Mary 
Doe acquire the fee simple title to Blackacre? 

 
Answer: Yes. 
 
Authorities 
& References: 

Hunt v. Covington, 145 Fla. 706, 200 So. 76 (1941); 2 BOYER, FLORIDA REAL ESTATE 
TRANSACTIONS § 20.03[3] (c) (2004). 

 
Comment: 
 
 
 

Where the property conveyed is homestead, see Title Standards 18.1 (Alienation of Homestead 
— Joinder of Spouse), 18.2 (Gratuitous Alienation of Homestead Before January 7, 1969) and 
18.3 (Gratuitous Alienation of Homestead On or After January 7, 1969). See also FUND TN 
16.02.03. 
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STANDARD 6.5 
 
 EFFECT OF DISSOLUTION OF MARRIAGE ON PROPERTY 
 HELD AS TENANTS BY THE ENTIRETIES 
 
 
STANDARD: UNLESS PROVIDED OTHERWISE BY THE JUDGMENT DISSOLVING THE 
MARRIAGE, TITLE TO LAND HELD BY A HUSBAND AND WIFE AS TENANTS BY THE 
ENTIRETIES VESTS IN THE PARTIES AS TENANTS IN COMMON WHEN THE JUDGMENT 
BECOMES FINAL. 
 
Problem: Title to Blackacre was vested in John Doe and Mary Doe, husband and wife. Their marriage was 

later dissolved by a judgment which made no disposition of Blackacre. Thereafter, John Doe 
conveyed Blackacre to Richard Roe. Is Roe's title marketable? 

 
Answer: No. Mary Doe would still have an undivided one-half interest. 
 
Authorities 
& References: 

§ 689.15, Fla. Stat. (2004); Owen v. Owen, 284 So. 2d 384 (Fla. 1973); Reid v. Reid, 68 So. 2d 
821 (Fla. 1954); Markland v. Markland, 155 Fla. 629, 21 So. 2d 145 (1945); Locke v. Locke, 
383 So. 2d 273 (Fla. 3d DCA 1980); 25A Fla. Jur. 2d Family Law § 719 (2004); FLORIDA REAL 
PROPERTY SALES TRANSACTIONS § 10.18 (Fla. Bar CLE 4th ed. 2004); FUND TN 14.02.01.  

 
Comment: 
 

The court has broad discretion in equity to adjust the property rights of the parties. Canakaris v. 
Canakaris, 382 So. 2d 1197 (Fla. 1980); 2 BOYER, FLORIDA REAL ESTATE TRANSACTIONS § 
20.05[2] (2004). 
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 STANDARD 6.6 
 
 PRESUMPTION OF CONTINUATION OF MARRIAGE 
 
 
STANDARD: WHERE AN INTEREST IN LAND IS OR WAS PREVIOUSLY VESTED IN TWO 
PERSONS AS TENANTS BY THE ENTIRETY, THE CONTINUATION OF THE ESTATE BY THE 
ENTIRETY THROUGH THE DATE OF DIVESTITURE OF THE INTEREST MAY BE 
PRESUMED IN THE ABSENCE OF RECORD EVIDENCE OF DISSOLUTION OF THE 
MARRIAGE. 
 
Problem 1: Blackacre was owned by John Doe and Mary Doe as a tenancy by the entireties. Subsequently, 

John Doe died and Mary Doe recorded a certified copy of the death certificate (or other 
satisfactory evidence). Mary then conveyed Blackacre to Stephen Grant. Is Grant's title 
marketable? 

 
Answer: Yes, provided there is no evidence that John and Mary Doe were not continuously married from 

the inception of their title until his death. 
 
Problem 2: Title vested as above. John Doe and Mary Doe, his wife, conveyed to Richard Roe. A certified 

copy of a judgment against John Doe was recorded in the county in which the land is situated 
during the ownership by the Does. No evidence of dissolution of the marriage appears of record. 
Is Roe's title clouded by the final judgment? 

 
Answer: No. The judgment against one spouse does not attach to entireties property, and the continuation 

of the marriage throughout ownership may be presumed. 
 
Problem 3: Title vested as above. In a foreclosure action is it necessary to join a judgment creditor of one of 

the spouses? 
 
Answer: No, absent evidence of termination of the marriage by dissolution of death, the marriage is 

presumed to have continued throughout ownership. 
 
Authorities 
& References: 

§ 689.15, Fla. Stat. (2004); General Properties Corp. v. Gore, 153 Fla. 236, 14 So. 2d 411 
(1943); 25 Fla. Jur. 2d Family Law § 49 (2004).  

 
Comment: 
 
 
 
 

Although the standard indicates that an affidavit of continuous marriage is not necessary, it is 
always desirable, and should be obtained, particularly in current transactions where one or both 
of the parties is available. In the case of divestiture by foreclosure, the entire court file, 
particularly any part relating to service of process, should be examined for indications that the 
parties are no longer married. 
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 STANDARD 6.7 
 
 TITLE IN SURVIVING TENANT BY 
 THE ENTIRETIES — HOMESTEAD 
 
 
STANDARD: UPON THE DEATH OF EITHER SPOUSE, FEE SIMPLE TITLE TO PROPERTY 
HELD AS A TENANCY BY THE ENTIRETIES VESTS IN THE SURVIVING SPOUSE, 
NOTWITHSTANDING THE STATUS OF THE PROPERTY AS HOMESTEAD. 
 
Problem: John Doe and Mary Doe, husband and wife, acquired title to Blackacre as tenants by the 

entireties. Thereafter, they resided on the property with their minor children. Upon the death of 
either John Doe or Mary Doe, does fee simple title to Blackacre vest in the surviving spouse? 

 
Answer: Yes. The stated result depends on the valid establishment of a tenancy by the entireties in the 

first instance. 
 
Authorities 
& References: 

 § 732.401(2), Fla. Stat. (2004); Regero v. Daugherty, 69 So. 2d 178 (Fla. 1953); Menendez v. 
Rodriguez, 106 Fla. 214, 143 So. 223 (1932); Kinney v. Mosher, 100 So. 2d 644 (Fla. 1st DCA 
1958); 2 BOYER, FLORIDA REAL ESTATE TRANSACTIONS § 21.24 (2004). 

 
Comment: 
 
 

For questions arising with respect to homestead property, see Title Standards, Ch. 18 
(Homestead). 
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 STANDARD 6.8 
 
 CREATION OF JOINT TENANCY 
 
 
STANDARD: A DEED TO TWO OR MORE GRANTEES OTHER THAN HUSBAND AND WIFE, 
AS “JOINT TENANTS” CREATES A TENANCY IN COMMON UNLESS THE DEED EXPRESSLY 
PROVIDES FOR THE RIGHT OF SURVIVORSHIP. 
 
Problem 1: Blackacre was deeded to John Doe and Richard Roe as joint tenants. John Doe died and Richard 

Roe conveyed the entire fee to Simon Grant. Is Simon Grant's title marketable? 
 
Answer: No. 
 
Problem 2: Blackacre was deeded to John Doe and Richard Roe as joint tenants, with right of survivorship. 

John Doe died and Richard Roe conveyed the entire fee to Simon Grant. Is Simon Grant's title 
marketable? 

 
Answer: Yes. 
 
Authorities 
& References: 
 
 

§ 689.15, Fla. Stat. (2004); Kozacik v. Kozacik, 157 Fla. 597, 26 So. 2d 659 (1946); FLORIDA 
REAL PROPERTY SALES TRANSACTIONS § 10.16 (Fla. Bar CLE 4th ed. 2004); 2 BOYER, 
FLORIDA REAL ESTATE TRANSACTIONS § 20.02(2) (2004). 
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 STANDARD 6.9 
 
 MORTGAGES MADE TO HUSBAND AND WIFE CREATE 
 A TENANCY BY THE ENTIRETIES 
 
 
STANDARD: ANY MORTGAGE ENCUMBERING REAL PROPERTY, OR ANY ASSIGNMENT 
OF A MORTGAGE ENCUMBERING REAL PROPERTY, MADE TO TWO PERSONS WHO ARE 
HUSBAND AND WIFE, CREATES A TENANCY BY THE ENTIRETIES IN SUCH MORTGAGE 
AND THE OBLIGATION SECURED THEREBY UNLESS A CONTRARY INTENTION APPEARS 
IN SUCH MORTGAGE OR ASSIGNMENT OR THE OBLIGATION SECURED THEREBY. 
 
Problem: John Doe holds a mortgage on Blackacre. He assigns the mortgage to X and X's wife. Does the 

assignment of the mortgage create a tenancy by the entireties? 
 
Answer: Yes. Unless the assignment or mortgage indicates otherwise, a tenancy by the entireties will be 

created. 
 
Authorities 
& References: 

§ 689.115, Fla. Stat. (2004); Vandenberg v. Wells, 721 So. 2d 453 (Fla. 5th DCA 1998); 25 Fla. 
Jur. 2d Family Law § 392 (2004).  

 
Comment: 
 

The Legislature enacted § 689.115, Fla. Stat. in response to Great Southwest Fire Ins. Co. v. 
DeWitt, 458 So. 2d 398 (Fla. 1st DCA 1984). In DeWitt, the court held that a mortgage was 
intangible personal property. As personalty, the mortgage would be held as tenants in common 
unless the intention of the parties to create a tenancy by the entireties could be proven. 
 
The last five words of this Title Standard (“or the obligation secured thereby”) do not appear in 
§ 689.115, Fla. Stat. but were added to indicate the Standard should not be relied on if a contrary 
intention is stated in the obligation secured. 
 
This Title Standard may not be applicable to notes and mortgages held outside the State of 
Florida. See In re Estate of Siegel, 350 So. 2d 89 (Fla. 4th DCA 1977), cert. den. 366 So. 2d 
425; FUND TN 22.05.03. 
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CHAPTER 7 
 

LEASES 
  
 

STANDARD 7.1 
 

TRANSFER OF LESSEE'S INTEREST 
 
 
STANDARD: A LEASEHOLD ESTATE IS FREELY ALIENABLE UNLESS THE LEASE 
PROVIDES OTHERWISE. 
 
Problem: John Doe leases a building to Richard Roe. The lease is silent on the subject of transfer of the 

lessee's interest. May Roe sublease or assign his lease? 
 
Answer: Yes. Where the lease is silent there is no restraint upon its alienation. 
 
Authorities 
& References: 
 

Frissell v. Nichols, 94 Fla. 403, 114 So. 431 (1927); FLORIDA REAL PROPERTY COMPLEX 
TRANSACTIONS § 10.12 (Fla. Bar CLE 4th ed. 2005); 4 BOYER, FLORIDA REAL ESTATE 
TRANSACTIONS § 50.21[5] [a] (2004). 
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 STANDARD 7.2 
 
 PRIORITY OF LEASE AS AGAINST 
 SUBSEQUENT MORTGAGE 
 
 
STANDARD: A RECORDED LEASE IS AN ENCUMBRANCE ON THE TITLE SENIOR TO ALL 
SUBSEQUENT MORTGAGES BY THE LESSOR, SO THAT A FORECLOSURE OF SUCH 
SUBSEQUENT MORTGAGE DOES NOT AFFECT THE LESSEE. 
 
Problem: John Doe leased his building to Richard Roe. The lease was recorded. John Doe later mortgaged 

the property to Simon Grant, who foreclosed for nonpayment of the mortgage. Will the 
foreclosure proceedings terminate Richard Roe's tenancy? 

 
Answer: No. 
 
Authorities 
& References: 

Jones v. Florida Lakeland Homes Co., 95 Fla. 964, 117 So. 228 (1928).  

 
Comment: 
 

An unrecorded lease may also be superior to a subsequent mortgage by the lessor if the lessee 
was in possession of the property at the time the mortgage was executed. See Marion Mortgage 
Co. v. Grennan, 143 So. 761 (Fla. 1932). 
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 STANDARD 7.3 
 
 CANCELLATION OF LEASES 
 
 
STANDARD: A LEASE FOR MORE THAN ONE YEAR MUST BE ASSIGNED OR CANCELLED 
BY AN INSTRUMENT IN WRITING SIGNED IN THE PRESENCE OF TWO SUBSCRIBING 
WITNESSES. 
 
Problem: Blackacre was leased to John Doe for 99 years by a recorded lease. Two years later an 

unwitnessed instrument purporting to assign or cancel the lease was placed on record. Is the 
instrument sufficient to assign or cancel the lease? 

 
Answer: No. 
 
Authorities 
& References: 

§ 689.01, Fla. Stat. (1979); Grable v. Maroon, 40 So. 2d 450 (Fla. 1949); FUND TN 19.02.01. 

 
Comment: It is unclear whether defects in the execution of a cancellation or assignment of a lease may be 

cured by § 95.231, Fla. Stat. (2004).  
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CHAPTER 8 
 

CONSTRUCTION LIENS 
___________________ 

STANDARD 8.1 
 

EFFECTIVE DATES OF CONSTRUCTION LIENS 

STANDARD: IN ORDER TO PERFECT A CONSTRUCTION LIEN, A CLAIM OF LIEN MUST BE 
RECORDED. CONSTRUCTION LIENS FOR PROFESSIONAL SERVICES OR SUBDIVISION 
IMPROVEMENTS ATTACH AND TAKE PRIORITY AT THE TIME THE CLAIM OF LIEN IS 
RECORDED. ALL OTHER CONSTRUCTION LIENS, WHEN PERFECTED, ATTACH AND TAKE 
PRIORITY AS OF THE TIME OF RECORDATION OF AN UNEXPIRED NOTICE OF 
COMMENCEMENT, EXCEPT THAT IN THE EVENT NO NOTICE OF COMMENCEMENT IS 
RECORDED, SUCH LIENS ATTACH AND TAKE PRIORITY AS OF THE TIME THE CLAIM OF LIEN 
IS RECORDED. 

Problem 1: A notice of commencement for the construction of apartment buildings on Blackacre was 
recorded Jan. 2, 2004. Construction was clearly visible on Jan. 15, 2004. On March 1, 2004 an 
architect recorded a claim of lien for services rendered in connection with the landscaping for 
the apartments. When did the architect's lien attach? 

Answer: March 1, 2004. 

Problem 2: Same facts as Problem 1 except that on Dec. 10, 2004 a subcontractor timely filed for record a 
claim of lien for roofing work done on the apartments. When did the subcontractor's lien 
attach? 

Answer: Jan. 2, 2004. 

Problem 3: Apartment buildings were being constructed on Blackacre. Construction visibly commenced 
on Jan. 15, 2004, but no notice of commencement was filed. On Dec. 10, 2004, a 
subcontractor timely filed for record a claim of lien for roofing work done on the apartments. 
When did the subcontractor's lien attach? 

Answer: Dec. 10, 2004. 

Problem 4: A recorded notice of commencement does not contain an effective date.  When does it expire? 
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Answer: If no expiration date is stated in the notice, it expires one year from the date of recording.  A 
claim of lien recorded after the expiration of a notice of commencement will take effect as of 
the date such lien was recorded. 

Authorities & 
References: 

§§ 713.07(1), .07(2), Fla. Stat. (2005); § 713.08, Fla. Stat. (2005); Page Heating & Cooling, 
Inc. v. Goldmar Homes, Inc., 338 So. 2d 265 (Fla. 1st DCA 1976); 2 BOYER, FLORIDA REAL 
ESTATE TRANSACTIONS §§ 33.05, 33.09 (2004). 

Comment: The mere visible commencement of improvements, in the absence of a recorded notice of 
commencement, is no longer important with respect to the time at which a construction lien 
attaches. 

The notice of commencement, in itself, does not constitute a lien or notice of a lien. § 
713.13(3), Fla. Stat. (2005). 

As regards the time at which a construction lien attaches, no distinction is made between 
lienors in privity with the owner and those not in privity with the owner. See § 713.05, .06, 
Fla. Stat. (2004); § 713.07(2), Fla. Stat. (2005). 

If none of the improvements mentioned in the notice of commencement are begun within 
ninety days after the recording thereof, the notice is void and of no effect. § 713.13(2), Fla. 
Stat. (2005). 
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STANDARD 8.2 
 

DURATION OF CONSTRUCTION LIENS 

STANDARD: CONSTRUCTION LIENS ON REAL PROPERTY ARE EXTINGUISHED ONE YEAR 
AFTER THE RECORDING OF THE INITIAL CLAIM OF LIEN UNLESS WITHIN THAT TIME AN 
ACTION TO ENFORCE THE LIEN HAS BEEN COMMENCED. THEREAFTER, THE LIEN WILL NOT 
BE GOOD AGAINST CREDITORS OR SUBSEQUENT PURCHASERS FOR A VALUABLE 
CONSIDERATION WITHOUT NOTICE UNLESS A NOTICE OF LIS PENDENS HAS ALSO BEEN 
RECORDED. THE PERIOD DURING WHICH AN ACTION MUST BE COMMENCED IS SHORTENED 
IF A NOTICE OF CONTEST IS RECORDED AND SERVED ON THE LIENOR, IN WHICH EVENT AN 
ACTION TO ENFORCE THE LIEN MUST BE COMMENCED WITHIN SIXTY DAYS AFTER SERVICE 
OF A NOTICE OF CONTEST; OTHERWISE,  THE LIEN IS EXTINGUISHED.   BANKRUPTCY 
PROCEEDINGS INVOLVING THE OWNER OR LIENOR MAY CAUSE THESE PERIODS TO BE 
STAYED OR EXTENDED. 

Problem 1: A claim of lien is recorded on January 2, 2004. Nothing else appears of record and no action 
to enforce the lien has been commenced. Can marketable title be conveyed after January 2, 
2005? 

Answer: Yes. The lien is extinguished and no action may be brought to enforce it. 

Problem 2: A claim of lien is recorded on January 2, 2004. An action to enforce the lien is commenced on 
December 5, 2004. No notice of lis pendens is recorded. Can marketable title be conveyed to 
a purchaser for value without notice on January 8, 2005? 

Answer: Yes. Unless a notice of lis pendens is recorded, the lien is extinguished upon such real 
property held by a subsequent bona fide purchaser for value without notice. 

Problem 3: A claim of lien is recorded on January 2, 2004. A notice of contest is recorded and served 
upon the lienor on March 1, 2004. No action to foreclose the lien was commenced. Can 
marketable title be conveyed on May 15, 2004? 

Answer: Yes. An owner may elect to shorten the duration of a construction lien by causing a notice of 
contest to be recorded and served upon the lienor. If the lienor fails to institute an action to 
enforce the lien within sixty days after service of such notice the lien is automatically 
extinguished. 

Problem 4: Same facts as Problem 3 except that the lienor amended his claim of lien on March 20, 2004. 
Can marketable title be conveyed on May 15, 2004? 

Answer: Yes. The filing of an amended claim of lien does not toll the running of the sixty day time 
limitation. 
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Authorities & 
References: 

§§ 713.21(3), .22(1)-(2), Fla. Stat. (2004); Jack Stilson & Co. v. Caloosa Bayview Corp., 278 
So. 2d 282 (Fla. 1973); Kimbrell v. Fink, 78 So. 2d 96 (Fla. 1955); Bowery v. Babbit, 99 Fla. 
1151, 128 So. 801 (1930); 11 U.S.C., § 108(c); 2 BOYER, FLORIDA REAL ESTATE 
TRANSACTIONS § 33.11 (2004); FUND TN 21.02.02. 

Comment: Any interested party may further shorten the period within which a construction lien may be 
enforced by filing a complaint in the circuit court of the county in which the land is located. 
Upon the filing of such complaint the clerk will issue a summons to the lienor, and unless the 
lienor institutes an action to enforce the lien or shows cause why the lien should not be 
enforced within 20 days, the court will cancel the lien. § 713.21(4), Fla. Stat. (2004). 
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STANDARD 8.3 
 

CLAIM OF LIEN -- NOTICE 

STANDARD: A CLAIM OF LIEN PROPERLY RECORDED CONSTITUTES CONSTRUCTIVE NOTICE 
TO ALL PERSONS OF THE CONTENTS AND EFFECT OF SUCH CLAIM. 

 

Problem: A claim of lien has been recorded on Blackacre. Is a title examiner on constructive notice of 
the existence of a lien? 

Answer: Yes. 

Authorities & 
References: 

§ 713.08(5), Fla. Stat. (2005); 2 BOYER, FLORIDA REAL ESTATE TRANSACTIONS § 33.05[3] [c] 
[i] (2004). 

Comment: Errors or omissions in the claim of lien will not affect its validity as against one not adversely 
affected by the error or admission. § 713.08(4) (a) (c), Fla. Stat. (2005);  
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STANDARD 8.4 
 

CONSTRUCTION LIENS - PRIORITY AS AGAINST 
PURCHASERS AND OTHERS 

STANDARD: CONSTRUCTION LIENS HAVE PRIORITY OVER ANY CONVEYANCE OR 
ENCUMBRANCE NOT RECORDED AS OF THE TIME THE LIEN ATTACHES, BUT CONVEYANCES 
OR ENCUMBRANCES RECORDED PRIOR TO THE TIME THE LIEN ATTACHES HAVE PRIORITY 
OVER SUCH LIENS. 

Problem 1: Blackacre was being improved and a notice of commencement had been recorded. 
Subsequently, John Doe, the owner of Blackacre, mortgaged it to Richard Roe. The mortgage 
was recorded. Thereafter a subcontractor properly recorded a claim of lien for work 
performed during the construction. Is the mortgagee's interest in Blackacre subordinate to that 
of the lienor? 

Answer: Yes. 

Problem 2: John Doe obtains a construction mortgage in order to improve Blackacre. The mortgage 
contains a valid clause securing future advances. The mortgagee records the mortgage before 
the notice of commencement or any claims of lien are recorded. Thereafter the mortgagee 
makes disbursements pursuant to the mortgage subsequent to the recording of the notice of 
commencement. Are both the mortgagee's interest in Blackacre and the later disbursements 
protected against the claims of lienors? 

Answer: Yes. 

Authorities & 
References: 

§ 697.04, Fla. Stat (2005); § 713.07(3), Fla. Stat.  (2005); Industrial Supply Corp. v. Bricker, 
306 So. 2d 133 (Fla. 2d DCA 1975); 2 BOYER, FLORIDA REAL ESTATE TRANSACTIONS § 
33.09[3] (2004). 

Comment: Mortgages securing future advances take priority from the date of the recording thereof 
provided the mortgage instrument complies with § 697.04, Fla. Stat. Advances made within 
twenty years of the execution of such a mortgage shall be protected as against liens attaching 
subsequent to the recording of the mortgage instrument. § 697.04, Fla. Stat. (2005) § 
713.07(3), Fla. Stat. (2005); Industrial Supply Corp. v. Bricker, 306 So. 2d 133 (Fla. 2d DCA 
1975). 
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STANDARD 8.5 
 

VALIDITY OF CONSTRUCTION LIENS INCURRED 
BY LESSEE AS AGAINST LESSOR'S INTEREST 

STANDARD: CONSTRUCTION AND MATERIALMEN'S LIENS FOR WORK DONE AND MATERIAL 
FURNISHED AT THE REQUEST OF A LESSEE MAY ENCUMBER THE TITLE OF THE LESSOR IF 
THE IMPROVEMENTS ARE MADE IN ACCORDANCE WITH AN AGREEMENT BETWEEN THE 
LESSEE AND LESSOR EXCEPT WHEN THE LEASE PROHIBITS SUCH LIENS AND THE LEASE OR 
A SHORT FORM THEREOF HAS BEEN RECORDED. 

Problem: John Doe leased Blackacre to Richard Roe. In accordance with the terms of the lease, Roe 
caused improvements to be constructed upon Blackacre. A materialman filed a lien against 
the land for nonpayment by Roe. The lease was recorded but did not expressly provide that 
Doe's interest would not be subject to liens for improvements made on behalf of the lessee. Is 
the lien enforceable against Doe's interest? 

Answer: Yes. 

Authorities & 
References: 

§ 713.10, Fla. Stat. (2005); Anderson v. Sokolik, 88 So. 2d 511 (Fla. 1956); Edward L. 
Nezelek, Inc. v. Food Fair Properties Agency, Inc., 309 So. 2d 219 (Fla. 3d DCA 1975); Robb 
v. Lott Paving Co., 289 So. 2d 776 (Fla. 4th DCA 1974); Jenkins v. Graham, 237 So. 2d 330 
(Fla. 4th DCA 1970); 2 BOYER, FLORIDA REAL ESTATE TRANSACTIONS § 33.03[2] [b] (2004). 

Comment: § 713.10, Fla. Stat. (2005) provides that, in the absence of fraud, the title of the lessor shall 
not be subject to liens for improvements made by the lessee when the lease is recorded and 
expressly prohibits such liability. It is not clear whether such an express prohibition will 
prevent exposure of the lessor's interest where the recorded lease also contains a provision 
requiring the lessee to make the improvements. 14th Heinberg v. Henricksen & Co., 877 So. 
2d 34 (Fla. 1st DCA 2004). 

No position is taken with respect to what may be required to constitute a sufficient agreement 
between the lessee and lessor. Furthermore, although not entirely clear, it would appear that 
there is no requirement that such agreement be contained in the lease itself. See § 713.10, Fla. 
Stat. (2005).  
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STANDARD 8.6 
 

CONSTRUCTION LIENS -- WAIVER 

STANDARD: A LIENOR MAY WAIVE HIS RIGHT TO CLAIM A CONSTRUCTION LIEN ONLY TO 
THE EXTENT OF LABOR, SERVICES, OR MATERIAL FURNISHED PRIOR TO THE DATE OF SUCH 
WAIVER. 

Problem 1: A written contract between the owner and contractor prior to the commencement of 
construction provided that the contractor waived his right to claim a lien pursuant to Chapter 
713, Part 1, Florida Statutes. Does a claim of lien thereafter recorded by the contractor 
constitute a valid construction lien? 

Answer: Yes, because lien rights cannot be waived prior to the furnishing of services or materials for 
which a lien is claimed.  See UTS 8.3. 

  

  

Authorities & 
References: 

§ 713.20(2), Fla. Stat. (2005); 2 BOYER, FLORIDA REAL ESTATE TRANSACTIONS § 33.10[1] 
(2004). 

Comment: Acceptance of an unsecured note by the lienor for all or any part of his claim does not 
constitute a waiver thereof unless expressly so agreed in writing. § 713.20(1), Fla. Stat. 
(2005); Ideal Roofing & Sheet Metal Works, Inc. v. Katzentine, 127 So. 2d 116 (Fla. 3d DCA  
1961). 
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CHAPTER 9 
 

JUDGMENTS AND MORTGAGES 
_______________________ 

 
STANDARD 9.1 

 
LIEN OF JUDGMENT 

 
STANDARD:  A FLORIDA COURT JUDGMENT, ORDER OR DECREE REQUIRING THE 
PAYMENT OF MONEY RECORDED ON OR AFTER JANUARY 1, 1972, DOES NOT BECOME 
A LIEN ON THE DEBTOR’S REAL ESTATE UNTIL A CERTIFIED COPY THEREOF IS 
RECORDED IN THE OFFICIAL RECORDS OR THE JUDGMENT LIEN RECORDS OF THE 
COUNTY WHERE THE LAND IS LOCATED, WHICHEVER IS MAINTAINED AT THE TIME 
OF RECORDATION.  EFFECTIVE OCTOBER 1, 1993, THE JUDGMENT DOES NOT BECOME 
A LIEN UNLESS IT CONTAINS THE ADDRESS OF THE PERSON WHO HAS THE LIEN OR IS 
RECORDED SIMULTANEOUSLY WITH AN AFFIDAVIT CONTAINING SUCH 
INFORMATION. 
 
Problem 1 John Doe recovered a judgment in Alachua County against Richard Roe on July 1, 

1984.  The original judgment was recorded in the Official Records of Alachua County, 
where Roe’s land was located.  However, a certified copy of the judgment was not 
recorded in that county.  Roe conveyed his Alachua County land to Mary Loe in 1987.  
Is Loe’s title free from the lien of the judgment?  
 

Answer: Yes.  Recording a certified copy of a judgment, order or decree is essential to obtain a 
valid lien on real estate.  Once a certified copy of the judgment is recorded, the lien 
becomes a general lien on all of the debtor’s real estate located in the county of 
recordation. 
 

Problem 2 A certified copy of a money judgment was recorded on January 4, 1995, in the county 
where Richard Roe owned non-homestead real property.  The judgment did not contain 
the address of the judgment creditor, nor did the creditor simultaneously record a 
separate affidavit stating the creditor’s address.  Richard Roe sold the property to Mary 
Loe.  Is Loe’s title free from the lien of the judgment? 
 

Answer: Yes.  A certified copy of a judgment recorded on or after October 1, 1993, becomes a 
lien provided that (1) it contains the lienor’s address, or (2) a separate affidavit stating 
the lienor’s address is recorded simultaneously therewith. 
 
 

Authorities and 
References: 

§ 55.07(1), Fla. Stat.; Steinbrecher v. Cannon, 501 So. 2d 659 (Fla. 1st DCA 1987), rev. 
denied, 509 So. 2d 1119 (Fla. 1987); Robinson v. Sterling Door & Window Co., Inc., 
698 So. 2d 570 (Fla. 1st DCA 1997); Hott Interiors, Inc. v. Fostock, 721 So. 2d 1236 
(Fla. 4th DCA 1998); In re Lee, 223 B.R. 594 (Bkrtcy. M.D. Fla. 1998); Decubellis v. 
Ritchotte, 730 So. 2d 723 (Fla. 5th DCA 1999); In re Jackie Johns, DMD, P.A. 267 B.R. 
901 (Bkrtcy. S.D. Fla. 2001); 2 BOYER, FLORIDA REAL ESTATE TRANSACTIONS § 
34.05[1] (2002); FLORIDA REAL PROPERTY TITLE EXAMINATION AND INSURANCE § 5.20 
(Fla. Bar CLE 4th ed. 1996). 
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Comment: § 55.10, Fla. Stat. applies whether the judgment is rendered in a state or federal court 
located within Florida.  See 28 U.S.C. 1962; 2 BOYER, FLORIDA REAL ESTATE 
TRANSACTIONS § 34.05[2] (2002); FLORIDA REAL PROPERTY TITLE EXAMINATION AND 
INSURANCE § 5.20 (Fla. Bar CLE 4th ed. 1996). 
 
An execution lien on real property cannot attach before a judgment lien attaches.  
Therefore, the mere act of delivering a writ of execution to and levy by a sheriff cannot 
alone create a lien on real property.  A certified copy of a final judgment must be 
recorded before a lien on real property is created.  Diaz v. Plumhoff, 742 So. 2d 846 
(Fla. 2d DCA 1999). 
 
For a discussion of the statute of limitations on judgment liens, see Title Standard 9.2, 
for a discussion of the limitations period on judgment liens recorded on or after July 1, 
1987, see Title Standard 9.2-1  (Limitations on Lien of Judgments on or after July 1, 
1987, and prior to July 1, 1994) and Title Standard 9.2-2 (Limitations on Lien of 
Judgments on or after July 1, 1994).   
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STANDARD 9.2 

 
LIMITATION ON LIEN OF JUDGMENT 

 
STANDARD:  SUBJECT TO THE PROVISIONS OF § 55.10, Fla. Stat., NO CERTIFIED COPY OF 
A FLORIDA COURT JUDGMENT, ORDER, OR DECREE SHALL BE A LIEN UPON REAL 
PROPERTY WITHIN THE STATE AFTER THE EXPIRATION OF TWENTY (20) YEARS 
FROM THE DATE OF THE ENTRY OF SUCH JUDGMENT, ORDER, OR DECREE. 

 
Problem: John Doe recovered a judgment against Richard Roe on July 8, 1985.  John Doe did not 

record a certified copy of his judgment in the Official Records until August 3, 1986.  
When will the lien of the judgment expire? 
 

Answer: At midnight on July 8, 2005, twenty years after the entry of the judgment.   The twenty-
year period is measured from the date of entry of the judgment, not from the date of 
recording the judgment or certified copy thereof. 
 

Authorities & 
References: 

§ 55.081, Fla. Stat.; § 55.10(1)-(4), Fla. Stat.; 2 BOYER, FLORIDA REAL ESTATE 
TRANSACTIONS § 34.05[3] (2002); Fla. R. Civ. Pro. 1.090. 
 

Comment: The twenty-year limitation period is applicable to judgments entered in federal as well 
as state courts, except as otherwise provided below.  See 2 BOYER, FLORIDA REAL 
ESTATE TRANSACTIONS § 34.05[2] (2002); FLORIDA REAL PROPERTY TITLE 
EXAMINATION AND INSURANCE § 5.20c (Fla. Bar CLE 4th ed. 1996); FUND TN 
18.03.03. 
 
The twenty-year statute of limitations applies to judgments, orders or decrees in favor of 
the State of Florida in accordance with specific statutory authority.   See, for example,  
§ 938.29, Fla. Stat. (public defender liens) and  § 775.089, Fla. Stat. (restitution liens). 
 
Federal Debt Collection Procedure Act. A judgment obtained under the Federal Debt 
Collection Procedure Act of 1990, 28 U.S.C., § 3001, et seq., becomes a lien on real 
property of the judgment debtor upon filing a certified copy of the abstract of judgment.  
Said lien has a duration of twenty years from date of recording and may be renewed for 
an additional twenty year period upon filing of a notice of renewal prior to the 
expiration of the first twenty-year term and upon court approval of said renewal.  28 
U.S.C. § 3201(c); FLORIDA REAL PROPERTY TITLE EXAMINATION AND INSURANCE, § 
5.20c (Fla. Bar CLE 4th ed. 1996).  Section 55.081, Fla. Stat. does not apply to 
judgments obtained under the Act. It is unclear whether § 55.081, Fla. Stat. applies to all 
other judgments entered in favor of the United States.  See Custer v. McCutcheon, 283 
U.S. 514 (1931); United States v. Kellum, 523 F.2d 1284 (5th Cir. 1975); FLORIDA 
REAL PROPERTY TITLE EXAMINATION AND INSURANCE § 3.126 (Fla. Bar CLE 4th ed. 
1996). 
 
Florida Enforcement of Foreign Judgments Act.  Effective October 1, 1984, under 
the Florida Enforcement of Foreign Judgments Act, §§ 55.501-.509, Fla. Stat., a lien is 
created by recording a certified copy of a final judgment from another state in the 
Official Records of the county where the property sought to be liened is located together 
with an affidavit and mailing of notice as set forth under § 55.505, Fla. Stat.   The 
statute of limitations for such a lien is the same as §§ 55.10 and 55.081, Fla. Stat. or the 
statute of limitations of the state where the judgment was rendered, whichever is less. 
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See In Re Tranter, Bkrptcy 245 B.R. 419 (Bkrtcy. S.D. Fla. 2000) and Muka v. Horizon 
Financial Corp., 766 So. 2d 239 (Fla. 4th DCA 2000).  Effective June 2, 1994, this act 
was amended to include any judgment, decree or order of a court of the United States. 
 
Uniform Out-of-country Foreign Money-Judgment Recognition Act.  Effective 
October 1, 1994, under the Uniform Out-of-country Foreign Money-Judgment 
Recognition Act, §§ 55.601-.607, Fla Stat., lien on real property is created after 
recording, in the public records of the county where enforcement is sought, a certified 
copy of the foreign country judgment together with an affidavit and mailing of notice as 
required by § 55.604, Fla. Stat. and recording of a clerk’s certificate or order 
recognizing the foreign judgment.  The twenty-year statute of limitations in § 95.11(1), 
Fla. Stat. that applies to actions on state court judgments has been held to apply to 
actions on foreign country judgments recorded under the Act.  Nadd v. Le Credit 
Lyonnais, S.A., 741 So. 2d 1165 (Fla. 5th DCA 1999) app’d 804 So. 2d 1226 (Fla. 
2002).  
 
The twenty-year statute of limitations might be terminated early by the death of the 
judgment debtor.  See FLORIDA REAL PROPERTY TITLE EXAMINATION AND INSURANCE § 
5.28 (Fla. Bar CLE 4th ed. 1996).  Further, a judgment lien is not enforceable when the 
judgment debtor has been dead for two years and administration was not commenced on 
the estate within two years after debtor’s death pursuant to § 733.710, Fla. Stat.  This 
latter statute would not be applicable to eliminate a lien on property that decedent 
conveyed during his/her lifetime. 
 
For a discussion of the limitations period on certified copies of judgments recorded on 
or after July 1, 1987, see Title Standard 9.2-1 (Limitations on Lien of Judgments on or 
after July 1, 1987, and prior to July 1, 1994) and Title Standard 9.2-2 (Limitations on 
Lien of Judgments on or after July 1, 1994).   
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STANDARD 9.2-1 
 

LIMITATIONS ON LIEN OF JUDGMENTS RECORDED ON OR AFTER JULY 1, 1987, AND PRIOR 
TO JULY 1, 1994 

 
STANDARD:  A FLORIDA COURT JUDGMENT, ORDER, OR DECREE RECORDED ON OR 
AFTER JULY 1, 1987, AND PRIOR TO JULY 1, 1994, BECOMES A LIEN ON REAL ESTATE IN 
ANY COUNTY WHEN A CERTIFIED COPY THEREOF IS RECORDED IN THE OFFICIAL 
RECORDS OF THAT COUNTY, AND IT SHALL BE A LIEN FOR A PERIOD NOT TO EXCEED 
SEVEN (7) YEARS FROM THE DATE OF RECORDING THE CERTIFIED COPY IN THAT 
COUNTY. THE JUDGMENT LIEN MAY BE EXTENDED FOR AN ADDITIONAL PERIOD NOT 
TO EXCEED TEN YEARS BY RE-RECORDING A CERTIFIED COPY OF THE JUDGMENT, 
ORDER OR DECREE PRIOR TO THE EXPIRATION OF THE INITIAL SEVEN-YEAR 
PERIOD. THE JUDGMENT LIEN MAY BE EXTENDED FURTHER BY RE-RECORDING A 
CERTIFIED COPY OF THE JUDGMENT, ORDER OR DECREE PRIOR TO THE EXPIRATION 
OF THE ADDITIONAL TEN-YEAR PERIOD.  IN NO EVENT, HOWEVER, SHALL THE LIEN 
UPON REAL ESTATE EXTEND BEYOND THE TWENTY-YEAR PERIOD PROVIDED FOR IN 
§ 55.081, Fla. Stat. 
 
Problem: John Doe recovered a judgment against Richard Roe on July 1, 1986.  John Doe did not 

record a certified copy of his judgment in the Official Records until August 3, 1990.  
When did the lien of the judgment expire? 
 

Answer: On midnight August 3, 1997, seven years after the certified copy of the judgment was 
recorded.  However, if John Doe properly re-recorded a certified copy of the judgment, 
then the lien would not expire until midnight July 1, 2006, twenty years after the entry 
of the judgment. 
 

Authorities & 
References: 

§§ 55.10(1)-(4), Fla. Stat.; § 55.081, Fla. Stat.; Fla. R. Civ. Pro. 1.090. 
 
 

Comment: Section 55.10(1)-(4), Fla. Stat. applies prospectively, not retroactively. 
 
For a discussion of the twenty-year period provided by § 55.081, Fla. Stat.  See Title 
Standard 9.2 (Limitation on Lien of Judgment).  
 
The requirement for an address affidavit set forth under Title Standard 9.1 also applies 
to extensions of judgments.  
 
In the absence of case law interpreting the various amendments to § 55.10, Fla. Stat., it 
is unclear whether a judgment lien re-recorded after expiration of its initial lien period is 
valid as a new and separate lien. 
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STANDARD 9.2-2 

 
LIMITATIONS ON LIEN OF JUDGMENTS RECORDED ON OR AFTER 

 JULY 1, 1994 
 
STANDARD:  A FLORIDA COURT JUDGMENT, ORDER OR DECREE RECORDED ON OR 
AFTER JULY 1, 1994, BECOMES A LIEN ON REAL ESTATE IN ANY COUNTY WHEN A 
CERTIFIED COPY THEREOF IS RECORDED IN THE OFFICIAL RECORDS OF THAT 
COUNTY, AND IT SHALL BE A LIEN FOR A PERIOD NOT TO EXCEED TEN (10) YEARS 
FROM THE DATE OF RECORDING THE CERTIFIED COPY IN THAT COUNTY. THE 
JUDGMENT LIEN MAY BE EXTENDED FOR AN ADDITIONAL PERIOD NOT TO EXCEED 
TEN YEARS BY RE-RECORDING A CERTIFIED COPY OF THE JUDGMENT, ORDER OR 
DECREE PRIOR TO THE EXPIRATION OF THE INITIAL TEN-YEAR PERIOD.  IN NO 
EVENT, HOWEVER, SHALL THE LIEN UPON THE REAL ESTATE EXTEND BEYOND THE 
TWENTY-YEAR PERIOD PROVIDED FOR IN § 55.081, Fla. Stat. 
 
Problem: John Doe recovered a judgment against Richard Roe on July 1, 1993.  John Doe did not 

record a certified copy of his judgment in the Official Records until August 1, 1994.  
When will the lien of the judgment expire? 
 

Answer: On midnight August 1, 2004, ten years after the certified copy of the judgment was 
recorded.  However, if John Doe properly re-records a certified copy of the judgment, 
then the lien would not expire until midnight July 1, 2013. 
 

Authorities & 
References 

§§ 55.10(1)-(4), Fla. Stat.;  § 55.081, Fla. Stat.; Fla. R. Civ. Pro. 1.090. 
 
 

Comments: Section 55.10(1)-(4), Fla. Stat. applies prospectively, not retroactively.   
 
For a discussion of the twenty-year period provided by § 55.081, Fla. Stat. see Title 
Standard 9.2 (Limitation on Lien of Judgment). 
 
The requirement for an address affidavit set forth under Title Standard 9.1 also applies 
to extensions of judgments. 
 
In the absence of case law interpreting the various amendments to § 55.10, Fla. Stat. it is 
unclear whether a judgment lien re-recorded after expiration of its initial lien period is 
valid as a new and separate lien. 
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STANDARD 9.3 
 

SERVICE OF PROCESS 
 
STANDARD:  SINCE IT IS SERVICE OF PROCESS, RATHER THAN RETURN OF PROCESS, 
WHICH GIVES A COURT JURISDICTION OVER A DEFENDANT, RETURN OF VALIDLY 
EFFECTIVE SERVICE OF PROCESS CAN BE AMENDED TO SPEAK THE TRUTH.  
HOWEVER, UNTIL PROPER PROOF OF SERVICE IS MADE, A COURT IS WITHOUT 
EFFECTIVE JURISDICTION TO ENTER ANY JUDGMENT AGAINST A DEFENDANT WHO 
HAS NOT APPEARED IN THE CAUSE OR OTHERWISE SUBMITTED TO THE COURT’S 
JURISDICTION. 
 
Problem 1: Valid service of process was made on John and Jane Doe, defendants in a mortgage 

foreclosure proceeding.  However, the sheriff’s return recited only that service was 
made on Jane Doe.  John Doe’s name did not appear on the return of service.  The 
sheriff amended the return after the judgment was entered to add his name.  Is the 
judgment valid against John Doe? 
  

Answer: No. 
 

Problem 2: Valid service of process is made on John and Jane Doe, defendants in a mortgage 
foreclosure proceeding.  However, the sheriff’s return recited only that service was 
made on Jane Doe.  John Doe’s name did not appear on the return of service.  The 
sheriff amended the return to add his name before the entry of the judgment.  Is the 
judgment valid against John Doe? 
 

Answer: Yes. 
 

Authorities  & 
References: 

Klosenski v. Flaherty, 116 So. 2d 767 (Fla. 1960); Largay Enterprises, Inc. v. 
Berman, 61 So. 2d 366 (Fla. 1952); International Typographical Union v. Ormerod, 
59 So. 2d 534 (Fla. 1952); Wilmott v. Wilmott, 119 So. 2d 54 (Fla. 1st DCA 1960), 
aff’d 122 So. 2d 486 (Fla. 1st DCA 1960); § 48.21, Fla. Stat.; Fla. R. Civ. Pro. 1.070; 
FUND TN 12.07.06.   
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STANDARD 9.4 

 
TITLE ACQUIRED BY MORTGAGOR AFTER EXECUTION OF MORTGAGE 

 
STANDARD:  A MORTGAGE GIVEN BY A MORTGAGOR THEN HAVING NO TITLE, BUT 
WHO SUBSEQUENTLY ACQUIRES TITLE, IS VALID EXCEPT TO THE EXTENT THAT 
RIGHTS OF THIRD PARTIES MAY HAVE INTERVENED. 
 
Problem:  John Doe mortgaged Blackacre to Richard Roe.  Doe was not then the owner of 

Blackacre, but subsequently acquired title thereto.  Does the lien of Roe’s mortgage 
attach to the after-acquired title? 
 

Answer: Yes.  The mortgagor’s after-acquired title inures to the benefit of the mortgagee. 
 

Authorities & 
References 

Taylor v. Federal Farm Mortg. Corp., 193 So. 758 (Fla. 1940); Florida Land Inv. Co. v. 
Williams, 92 So. 876 (Fla. 1922); Hillman v. McCutchen, 166 So. 2d 611 (Fla. 3d DCA 
1964), cert. den., 171 So.2d 391;  1 BOYER, FLORIDA REAL ESTATE TRANSACTIONS § 
15.05 (2002). 
  

Comment: This Standard involves only the validity of the mortgage.  Caution should be exercised 
with respect to the rights of third parties. 
 
The above Standard may not apply to purchase money mortgages in some situations. 
See Nelson v. Dwiggins, 149 So. 613 (Fla. 1933); Florida Land Inv. Co. v. Williams, 92 
So. 876 (Fla. 1922) and further proceedings at 116 So. 642 (Fla. 1928); 1 BOYER, 
FLORIDA REAL ESTATE TRANSACTIONS § 15.05 (2002); FUND TN 22.03.10. 
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STANDARD 9.5 
 

MERGER OF TITLE AND MORTGAGE 
 

STANDARD:  A DEED FROM THE FEE OWNER TO THE MORTGAGE HOLDER, WHICH 
SHOWS AN INTENTION TO DISCHARGE THE MORTGAGE, CREATES A MERGER AND 
THE MORTGAGE IS DISCHARGED. 
 
Problem: John Doe conveyed Blackacre to Richard Roe, the holder of a mortgage encumbering 

Blackacre, reciting therein that said conveyance was given for the purpose of 
extinguishing the debt.  Was the mortgage discharged of record by the merger? 
 

Answer: Yes. 
 

Authorities & 
References  

Alderman v. Whidden, 195 So. 605 (Fla. 1940); Stovall v. Stokes, 115 So. 828 (Fla. 
1927); Floorcraft Distributors, Inc. v. Horne-Wilson, Inc., 251 So. 2d 138 (Fla. 1st 
DCA 1971); FLORIDA REAL PROPERTY TITLE EXAMINATION AND INSURANCE § 5.15 
(Fla. Bar CLE 4th ed. 1996); FUND TN 22.05.10. 
 

Comment: The intention that the two estates merge must be clearly indicated on the record, and 
there should be no indication, from the record or otherwise, that the mortgagor has or 
claims grounds for setting aside the conveyance. 
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STANDARD 9.6 

 
IRREGULARITIES AND DISCREPANCIES IN SATISFACTIONS OF MORTGAGES 

 
STANDARD:  A SATISFACTION OF MORTGAGE IS SUFFICIENT NOTWITHSTANDING 
MINOR IRREGULARITIES OR DISCREPANCIES IF THE DESCRIPTIVE DATA 
REASONABLY DISTINGUISHES THE MORTGAGE BEING SATISFIED FROM ALL OTHER 
MORTGAGES. 
 
Problem 1: The mortgage satisfaction makes no reference to the book and page where the mortgage 

on Blackacre is recorded.  The satisfaction contains a recital of the date, parties, and a 
description of Blackacre.  The record does not disclose any other mortgage on 
Blackacre to which the descriptive data could apply.  Is the satisfaction sufficient? 
  

Answer: Yes. 
 

Problem 2: The mortgage satisfaction correctly refers to the book and page where the mortgage on 
Blackacre is recorded.  The satisfaction contains a recital of the parties and description 
of Blackacre but there is a discrepancy in the date recited.  Is the satisfaction sufficient? 
 

Answer: Yes.  If the satisfaction contains a discrepancy in more than one descriptive item it 
generally should not be accepted. 
 

Problem 3: Same facts as Problem 2 except that reference to the date is omitted in the satisfaction.  
Is the satisfaction sufficient? 
  

Answer: Yes.  If the mortgage recording information is correct, then omission of other 
descriptive items can usually be ignored. 
 

Authorities & 
References:  

FLORIDA REAL PROPERTY TITLE EXAMINATION AND INSURANCE § 5.13 (Fla. Bar CLE 
4th ed. 1996). 
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STANDARD 9.7 
 

SATISFACTION OF CORRECTIVE OR RE-RECORDED MORTGAGE 
 
STANDARD:  WHERE A MORTGAGE IS FOLLOWED BY ANOTHER WHICH CAN BE 
DETERMINED FROM THE RECORDS TO HAVE BEEN GIVEN TO CORRECT OR MODIFY 
THE FORMER, OR TO BE A RE-RECORDING OF THE FORMER, AND TO SECURE THE 
SAME OBLIGATION, MARKETABILITY IS NOT IMPAIRED BY A FAILURE TO SATISFY 
THE EARLIER OF THE MORTGAGES IF THE LATTER IS SATISFIED OF RECORD.  IN 
CASE OF RE-RECORDING OF THE  SAME MORTGAGE, A SATISFACTION REFERRING TO 
EITHER RECORDED MORTGAGE IS SUFFICIENT. 
 
Problem: John Doe mortgages Blackacre to Richard Roe, the mortgage being properly recorded.  

Thereafter, John Doe places of record a mortgage in favor of Richard Roe which 
encumbered only the west one-half of Blackacre.  The latter instrument recited that it 
was given to correct an erroneous description in the earlier mortgage.  Subsequently, the 
latter mortgage was satisfied of record.  May the earlier mortgage be disregarded? 
   

Answer: Yes. 
 

Authorities & 
References:  

§§ 701.03, .04, Fla. Stat.; Matheson v. Thompson, 20 Fla. 790 (1884). 
 

Comment: By satisfying the corrective mortgage, the mortgagee acknowledges the modification. 
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CHAPTER 10 
 

NAMES 
___________________ 

STANDARD 10.1 
 

ABBREVIATIONS, DERIVATIVES, AND NICKNAMES 

STANDARD: ALL CUSTOMARY AND GENERALLY ACCEPTED ABBREVIATIONS, DERIVATIVES, 
AND NICKNAMES OF FIRST NAMES AND MIDDLE NAMES SHOULD BE RECOGNIZED AS THE 
EQUIVALENT THEREOF. 

Problem: Blackacre was conveyed to L. Joseph Emery and Frederick Stephens as grantees. A 
conveyance was then executed by L. Jos. Emery and Fred Stephens as grantors. May identity 
of these grantors be presumed? 

Answer: Yes. 

Authorities & 
References: 

Johnson v. State, 51 Fla. 44, 40 So. 678 (1906); Clinton v. Miller, 124 Mont. 463, 226 P.2d 
487 (1951); 1 PATTON AND PALOMAR ON LAND TITLES §§ 73-77 (3d ed. 2003); FUND TN 
10.04.07. 

Comment: As regards the use of initials, variances may be cured ten years subsequent to recording by § 
689.19, Fla. Stat. (2007). 
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STANDARD 10.2 
 

RULE OF IDEM SONANS 

STANDARD: DIFFERENTLY SPELLED NAMES ARE PRESUMED TO BE THE SAME WHEN THEY 
SOUND ALIKE, OR WHEN THEIR SOUNDS CANNOT EASILY BE DISTINGUISHED, OR WHEN 
COMMON USAGE HAS, BY CORRUPTION OR ABBREVIATION, MADE THEIR PRONUNCIATION 
IDENTICAL. 

Problem: Blackacre was conveyed to Lawrence Emery and Frederick Stephens as grantees. A 
conveyance is then executed by Laurence Emory and Frederick Stevens as grantors. May the 
discrepancy in spelling be disregarded? 

Answer: Yes. 

Authorities & 
References: 

Burrows v. Hagerman, 159 Fla. 826, 33 So. 2d 34 (1947); Altman v. Simon, 109 Fla. 196, 147 
So. 222 (1933); Myers v. State, 84 Fla. 508, 94 So. 507 (1922); Rhodes v. State, 74 Fla. 230, 
76 So. 776 (1917); 1 PATTON AND PALOMAR ON LAND TITLES § 78 (3d ed. 2003); FUND TN 
10.04.07. 
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STANDARD 10.3 
 

RECITALS OF IDENTITY IN CONVEYANCES 

STANDARD: A RECITAL OF IDENTITY, CONTAINED IN A CONVEYANCE EXECUTED BY THE 
PERSON WHOSE IDENTITY IS RECITED, MAY BE RELIED UPON UNLESS THERE IS SOME 
GENUINE REASON TO DOUBT THE TRUTH OF THE RECITAL. 

Problem 1: Blackacre was conveyed to Joe Emery. A conveyance is then executed by J. Lawrence Emery, 
"said J. Lawrence Emery being also known as Joe Emery" as grantor. May identity of the 
grantee and grantor be presumed? 

Answer: Yes. 

Problem 2: Blackacre was conveyed to Laura Emery, as grantee. A conveyance is then executed by Laura 
Graham, formerly Laura Emery, or (nee Laura Emery) as grantor. May identity of the grantee 
and grantor be presumed? 

Answer: Yes. 

Authorities & 
References: 

McKay v. Easton, 86 U.S. (19 Wall.) 619 (1873). 1 PATTON AND PALOMAR ON LANDTITLES § 
78 (3d ed. 2003); FUND TN 10.04.07. 
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STANDARD 10.4 
 

USE OR NON-USE OF MIDDLE 
NAMES AND INITIALS 

STANDARD: THE USE IN ONE INSTRUMENT AND NON-USE IN ANOTHER OF A MIDDLE NAME 
OR INITIAL ORDINARILY DOES NOT CREATE A QUESTION OF IDENTITY AFFECTING TITLES. 

Problem 1: Blackacre was conveyed to Lawrence Emery. A conveyance was then executed by Lawrence 
J. Emery. May identity of these persons be presumed? 

Answer: Yes. 

Problem 2: Blackacre was conveyed to Lawrence Emery. A conveyance is then executed by Lawrence 
Joseph Emery. May identity of these persons be presumed? 

Answer: Yes. 

Problem 3: Blackacre was conveyed to Lawrence J. Emery. A conveyance is then executed by Lawrence 
Joseph Emery. May identity of these persons be presumed? 

Answer: Yes. 

Authorities & 
References: 

Burroughs v. State, 17 Fla. 643 (1880); 1 PATTON AND PALOMAR ON LAND TITLES § 77 (3d 
ed. 2003); FUND TN 10.04.07. 

Comment: Variances between instruments affecting title with respect to the use or non-use of middle 
names or initials may be cured 10 years subsequent to the recording thereof. § 689.19, Fla. 
Stat. (2007). 
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STANDARD 10.5 
 

EFFECT OF SUFFIX 

STANDARD: ALTHOUGH IDENTITY OF NAME RAISES THE PRESUMPTION OF IDENTITY OF 
PERSON, THE ADDITION OF A SUFFIX SUCH AS "JR." OR "II" TO THE NAME OF A SUBSEQUENT 
GRANTOR MAY REBUT THE PRESUMPTION OF IDENTITY WITH THE PRIOR GRANTEE. 

Problem: Blackacre was conveyed to John Doe. Later a conveyance thereof was executed by John Doe, 
Jr., as grantor. May identity of these persons be presumed? 

Answer: No. The use of the word "Jr." in the latter conveyance would indicate that there is more than 
one person bearing the name John Doe. A conveyance will be presumed to have run to the 
father in the absence of something in the deed evidencing intention to make the son the 
grantee. It will be necessary to explain the manner in which John Doe, Jr., acquired title as 
against John Doe. 

Authorities & 
References: 

State ex rel. Nuccio v. Williams, 97 Fla. 159, 120 So. 310 (1929); FUND TN 10.04.07. 
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STANDARD 10.6 
 

NAME VARIANCES IN CORPORATE CONVEYANCES 

STANDARD: CORPORATIONS ARE SATISFACTORILY IDENTIFIED ALTHOUGH THEIR NAMES 
ARE INCORRECTLY SET OUT OR VARIANCES EXIST FROM INSTRUMENT TO INSTRUMENT 
DUE TO THE OMISSION, ADDITION, OR MISSPELLING OF ANY PART OF THE CORPORATE 
NAME IF THE IDENTITY OF THE CORPORATION PLAINLY APPEARS FROM THE CONTENTS OF 
THE INSTRUMENT; AFFIDAVITS AND RECITALS OF IDENTITY MAY BE USED AND RELIED 
UPON TO OBVIATE VARIANCES TOO SUBSTANTIAL OR TOO SIGNIFICANT TO BE IGNORED. 

Problem: Blackacre was conveyed to A and B Land Development Company, a Florida Corporation, its 
proper name. Later a conveyance appears by A & B Development Co., a Florida corporation. 
May the identity of the grantee and grantor be presumed? 

Answer: Yes. 

Authorities & 
References: 

§ 694.12, Fla. Stat. (2007); FUND TN 11.07.03. 
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CHAPTER 11 
 

PLATS 
____________________________ 

 
STANDARD 11.1 

 
CORRECTING ERROR IN NAME OR 

DESIGNATION OF PLAT 
 

 
STANDARD: AN ERROR IN A CONVEYANCE AS TO THE NAME OF A PLAT MAY BE 
DISREGARDED IF THE PLAT BOOK AND PAGE REFERENCE ARE CORRECT AND, AT THE 
TIME OF THE CONVEYANCE, THERE WAS NO RECORDED PLAT WITH THE ERRONEOUS 
NAME, OR PHASES THEREOF, CONTAINING THE LOT DESIGNATED IN THE 
CONVEYANCE.  AN ERROR IN THE PLAT BOOK OR PAGE REFERENCE IN A 
CONVEYANCE MAY BE DISREGARDED IF THE NAME OF THE PLAT IS EXACT AND THE 
NAME OF THE PLAT RECORDED AT THE ERRONEOUS PLAT BOOK AND PAGE IS 
SUBSTANTIALLY DIFFERENT FROM THE NAME OF THE PLAT ON THE CONVEYANCE OR 
THE PLAT AT THE ERRONEOUS PLAT BOOK DOES NOT CONTAIN THE LOT DESIGNATED 
IN THE CONVEYANCE.   
 
 
Problem 1: John Doe conveyed land describing it as Lot 1, Block A, of Greenacre, Plat Book 4, Page 3, 

of the Public Records of Orange County, Florida, instead of the correct plat name of Blueacre.  
There is no plat named Greenacre recorded in Orange County.  Is a corrective deed 
necessary? 

 
Answer: No.   
 
Problem 2: Same facts as Problem 1, except there is a plat named Greenacre recorded in Orange County, 

which does not contain a lot with the designation “Lot 1, Block A.”  Is a corrective deed 
necessary?  

 
Answer: No.   
 
Problem 3: Same facts as Problem 2, except there is a plat named Greenacre, Phase I recorded in Orange 

County which does contain a lot with the designation “Lot 1, Block A.”  Is a corrective deed 
necessary? 

 
Answer: Yes, a corrective deed should be obtained where the erroneous plat name refers to a recorded 

plat, or phase thereof, which contains a lot with the same lot and block designation referenced 
on the conveyance.    

 
Problem 4: John Doe conveyed land describing it as Lot 1, Block A of Blackacre, Plat Book 5, Page 3, of 

the Public Records of Miami-Dade County, Florida, instead of the correct description of Plat 
Book 5, Page 31. The name of the plat actually recorded at Plat Book 5, Page 3 is Whiteacre and 
the only plat of record in Miami-Dade County named Blackacre is the one recorded at Plat Book 
5, Page 31. Is a corrective deed necessary? 

 
Answer: No. 
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Problem 5: Same facts as Problem 4, except the plat recorded at Plat Book 5, Page 3 is named Blackacre 

Phase II?  
 
Answer: Yes, a corrective deed should be obtained where the name of the plat recorded at the 

erroneous page is similar to the name of the plat on the conveyance, unless the plat recorded 
at the erroneous page does not contain the lot and block designated in the conveyance.   

 
Authorities 
& References: 

FUND TN 13.02.02. 

 
Comment: This Standard should be relied upon only when the facts and circumstances, such as the location 

of the land, references in other recorded documents, etc., make it reasonably clear what plat 
reference was intended.  If an index containing the names of all recorded plats for the county 
is available, the attorney or title examiner may be able to make the necessary determinations 
without assistance from the official custodian of the public records.  While recordation of an 
affidavit from an attorney, a title examiner, or the official custodian of records is the best 
practice where there has been an error in the name or designation of the plat, such an affidavit 
is not required for marketable title. 
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STANDARD 11.2 
 

PRIVATE DEDICATONS 

STANDARD: ABSENT EXPRESS WORDS OF CONVEYANCE, A DEDICATION OF 
PROPERTY IN A PLAT TO A PRIVATE ENTITY DOES NOT CONVEY THE FEE SIMPLE 
TITLE TO THE PROPERTY. 

 

Problem 1 A recorded plat shows a dedication that states as follows:  “The Maintenance Tract, as shown 
hereon, is hereby dedicated and conveyed in fee simple to the Blackacre Landing Property 
Owners Association, Inc., its successors and/or assigns, for maintenance, utilities, and vehicle 
storage purposes and shall be the perpetual maintenance obligation of said Association.”  Is 
this a good conveyance of the Maintenance Tract to the Association?   

Answer: 
 
Yes.  The language clearly states that it is a conveyance in fee simple of the property.   
 

Problem 2 A recorded plat shows a dedication that states as follows:  “The Maintenance Tract, as shown 
hereon, is hereby dedicated and reserved to the Blackacre Landing Property Owners 
Association, Inc., its successors and/or assigns, for maintenance, utilities, and vehicle storage 
purposes and shall be the perpetual maintenance obligation of said Association.”  Is this a 
good conveyance of the Maintenance Tract to the Association?   

Answer: 
 
No.  The language does not clearly state that it is a conveyance in fee simple of the property.   
 

Authorities 
& References: 

City of Miami v. Florida East Coast Railway Company, 84 So. 2d 726 (Fla. 1920); Reiger v. 
Anchor Post Products, Inc., 210 So. 2d 283 (Fla. 3d DCA 1968); Burnham v. Davis Islands, 
Inc., 87 So. 2d 97 (Fla. 1956); 4-120 FLORIDA REAL ESTATE TRANSACTIONS § 120.03.    

 
Comment: A common law dedication requires four elements, one of which is a public use or public 

purpose.    There can be no dedication for private use or to uses public in their nature but the 
enjoyment of which is restricted to a limited part of the public.     
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STANDARD 11.3 
 

TITLE TO PUBLIC STREETS ABUTTING PLATTED LOTS 
 
 
STANDARD: PRIOR TO ANY CONVEYANCE OF LOTS ON A PLAT, THE OWNER AND 
DEDICATOR OF A PLATTED SUBDIVISION OWNS THE FEE INTEREST IN ALL THE 
STREETS DEPICTED ON THE PLAT, SUBJECT TO THE EASEMENT CREATED BY THE 
DEDICATION.  A CONVEYANCE OF A LOT BY REFERENCE TO THE PLAT, CARRIES TITLE 
TO THE CENTERLINE OF AN INTERIOR PUBLIC STREET ABUTTING THE LOT, SUBJECT 
TO THE EASEMENT, SUCH THAT TITLE TO THE STREET IS ENCUMBERED BY THE 
PURCHASER’S MORTGAGE OF THE LOT, UNLESS PROVIDED OTHERWISE IN THE 
CONVEYANCE OR MORTGAGE.   
 
Problem 1: John Doe conveys his subdivision lot, which abuts an abandoned public street, to Richard Roe. 

Does the conveyance by lot and block number alone carry the interest in the street? 
 
Answer: Yes, subject to any private easement rights in the street. 
 
Problem 2: John Doe mortgages a lot in a platted subdivision by reference to lot and block number alone, 

without mention of an interest in the street.  Subsequently, he executes a quitclaim deed to 
Richard Roe for the portion of an abandoned public street abutting his mortgaged lot. The 
mortgagee neither joins in the deed nor executes a release of the mortgage with reference to the 
abandoned street. Is Richard Roe’s title marketable? 

 
Answer: No. 
 
Problem 3: John Doe mortgaged a lot in a platted subdivision by reference to lot and block number alone, 

without mention of an interest in the interior public street.  Subsequently, the interior street 
abutting his lot was abandoned by the city.  Thereafter, the mortgagee foreclosed and obtained a 
certificate of title which referenced the lot and block number alone, without mention of the 
vacated interior street.  Would the mortgagee’s conveyance of the lot include marketable title to 
the centerline of the vacated street? 

 
Answer: Yes, subject to any private easement rights in the street. 
 
Authorities 
& References: 

Servando Building Co. v. Zimmerman, 91 So. 2d 289 (Fla. 1956); Buckels v. Tomer, 78 So. 2d 
861 (Fla. 1955); Smith v. Horn, 70 So. 435 (1915); Joseph v. Duran,  
436 So. 2d 316 (Fla. 1st DCA 1983); 19 Fla. Jur. 2d Deeds § 133 (2008); FUND TN 13.01.04, 
24.01.03. 
 

Comment: As the conveyance of lots by reference to a plat may create private easement rights in adjoining 
lot owners, these rights should be considered in addition to public easement rights when 
analyzing abandonment of a street.  See Comment to Standard 11.4.  This standard is applicable 
to lots abutting interior streets, and the Comment to Standard 11.5 should be referred to when 
dealing with periphery streets.  Standards 11.3, 11.4 and 11.5 treat closely related issues and 
should be read together for a full understanding of title to streets dedicated by plat. 

 



STANDARD 11.4 
 

RESERVATION OF PUBLIC STREET DEDICATED BY PLAT 
 
 
STANDARD: A PROVISION IN THE DEDICATORY LANGUAGE OF A PLAT RESERVING THE 
STREETS OR THE “REVERSIONARY INTEREST” THEREIN TO THE DEDICATOR DOES NOT 
PREVENT TITLE TO THE CENTERLINE OF AN INTERIOR ABUTTING PUBLIC STREET FROM 
PASSING WITH TITLE TO THE LOT, SUBJECT TO PUBLIC AND PRIVATE EASEMENTS, UNLESS 
OTHERWISE CLEARLY PROVIDED IN THE CONVEYANCE.  WHEN THE PUBLIC RIGHTS IN THE 
STREET ARE VACATED, THE LOT OWNER HOLDS TITLE TO THE CENTERLINE OF THE 
INTERIOR STREET SUBJECT TO ANY PRIVATE EASEMENT RIGHTS. 
 
Problem 1: John Doe recorded a plat dedicating the streets. The dedication contained the following 

language: “and does hereby dedicate to the perpetual use of the public, as public highways, the 
streets as shown hereon, reserving unto himself, his heirs, successors, assigns, or legal 
representatives, the reversion or reversions of the same, whenever abandoned by the public or 
discontinued by law.” John Doe thereafter conveyed lots abutting interior streets in the 
subdivision. These deeds referred to the plat but were silent with respect to title to the streets. 
The streets were subsequently abandoned.  Do the abutting owners now own the fee to the 
centerline of the streets? 

 
Answer: Yes, subject to any private easement rights in the street. 
 
Problem 2: Same facts as Problem 1, except the deeds from John Doe expressly reserve title to or the 

“reversionary interest” in the streets.  Do the abutting owners own the fee to the centerline of the 
vacated street? 

 
Answer: No, fee title to the street remains with John Doe, subject to any private easement rights. 
 
Authorities 
& References: 

§ 177.085, Fla. Stat. (2008); U.S. v. 16.33 Acres of Land in Dade County, 342 So. 2d 476 (Fla. 
1977); FUND TN 24.01.01. 

 
Comment: The above Standard is based on § 177.085, Fla. Stat., which became effective on July 1, 1972. 

The statute purports to be retroactive, but there is some question with respect to the 
constitutionality of its retroactive application. Therefore, as to Problem 1, caution should be 
exercised as to plats filed prior to July 1, 1972 which contain reversionary language. See 
Peninsular Point, Inc. v. South Georgia Dairy Co-Op, 251 So. 2d 690 (Fla. 1st DCA 1971); 
FUND TN 24.01.03. Dedication of a street by plat and subsequent conveyance of lots by 
reference to that plat create two independent sets of rights in the street easement:  the one in the 
public, which may be vacated by act of the appropriate local government, the other in the 
owners who take by reference to the plat and for whom the use of the street is reasonably and 
materially beneficial.  Private rights should therefore also be considered in addition to public 
rights when analyzing a reservation or reversion.  See Florida E. Coast Ry. Co. v. Worley, 38 So. 
618 (Fla. 1905); Powers v. Scobie, 60 So. 2d 738 (Fla.1952); Highland Const., Inc. v. 
Paquette, 697 So. 2d 235 (Fla. 5th DCA 1997); Easton v. Appler, 548 So. 2d 691 (Fla. 3d DCA 
1989); Reiger v. Anchor Post Products, Inc., 210 So. 2d 283 (Fla. 3d DCA 1968).  This standard 
is applicable to lots abutting interior streets, and the Comment to Standard 11.5 should be 
referred to when dealing with periphery streets.  Standards 11.3, 11.4 and 11.5 treat closely 
related issues and should be read together for a full understanding of title to streets dedicated by 
plat. 
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 STANDARD 11.5 
 
 ABANDONMENT OF PUBLIC STREET ON PLATTED LAND 
 
 
STANDARD: WHEN AN INTERIOR PUBLIC STREET DEDICATED BY PLAT IS 
DISCONTINUED THROUGH LEGAL PROCESS AND TITLE TO, OR THE “REVERSIONARY 
INTEREST” IN, THE STREET HAS NOT BEEN  PROPERLY RESERVED TO THE DEDICATOR, 
FEE TITLE TO THE CENTERLINE OF THE STREET ABUTTING A LOT IS IN THE LOT 
OWNER, SUBJECT TO ANY PRIVATE EASEMENT RIGHTS, SUCH THAT TITLE TO THE 
STREET IS ENCUMBERED BY THE LOT OWNER’S MORTGAGE OF THE LOT, UNLESS 
PROVIDED OTHERWISE IN THE CONVEYANCE OR MORTGAGE.     
 
Problem: Veronese Street, a dedicated interior public street in the Blackacre subdivision, was vacated by 

the City. John Doe owned a lot in Blackacre which abutted Veronese Street.  There was no 
effective reservation of title to, or the reversionary interest in, Veronese Street.  John Doe 
claimed fee title to the centerline of the street. Was his claim of title valid? 

 
Answer: Yes, subject to any private easement rights. 
 
Authorities 
& References: 

New Fort Pierce Hotel Co. v. Phoenix Title Corp., 171 So. 525 (1936); Smith v. Horn, 70 So. 
435 (1915); Florida S. Ry. v. Brown, 1 So. 512 (1887); Burkart v. City of Ft. Lauderdale, 168 
So. 2d 65 (Fla. 1964); Dean v. MOD Properties, Ltd., 528 So. 2d 432 (Fla. 5th DCA 1988); 
Calvert v. Morgan, 436 So. 2d 314 (Fla. 1st DCA 1983); Hurt v. Lenchuk, 233 So. 2d 350 (Fla. 
4th DCA 1969); FUND TN 24.01.01. 
 

Comment: As the conveyance of lots by reference to a plat may create private easement rights in adjoining 
lot owners, these rights should be considered in addition to public easement rights when 
analyzing the abandonment of a street. See Comment to Standard 11.4.  When the street is on 
the periphery of the plat and the dedicator does not, at the time of the plat, own the land on the 
other side of the street outside of the plat and does not reserve title to, or the “reversionary 
interest” in, the street, the abutting lot owner will take the entire width of the street upon 
vacation of the street, subject to any private easement rights.  Title to the underlying fee of a 
street on the periphery of the plat is otherwise subject to the all of standards applicable to title to 
interior streets, but caution should be observed when analyzing periphery streets as they 
frequently run along bodies of water and this may raise separate issues of submerged lands and 
may implicate riparian rights.  See, e.g., Caples v. Taliaferro, 197 So. 861 (Fla. 1940).  
Standards 11.3, 11.4 and 11.5 treat closely related issues and should be read together for a full 
understanding of title to streets dedicated by plat. 
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 STANDARD 11.6 
 
 DESCRIPTION MADE BY REFERENCE TO A PLAT 
 
 
STANDARD: IF A DEED DESCRIBES PROPERTY CONVEYED BY REFERENCE TO A 
RECORDED PLAT, THE CONVEYANCE IS TAKEN SUBJECT TO EVERY PARTICULAR 
SHOWN ON THE PLAT. 
 
Problem: John Doe acquired title by a deed which described the property as Lot 1, Block A, of Blackacre, 

Plat Book 7, Page 12, of the Public Records of Dade County, Florida. The recorded plat shows a 
10 ft. wide easement within the northern boundary of Lot 1. Doe was never made aware of the 
easement. Is John Doe’s title to the property subject to the easement shown on the plat? 

 
Answer: Yes. 
 
Authorities 
& References: 

Sunshine Vistas Homeowners Ass’n v. Caruana, 623 So. 2d 490 (Fla. 1993); Wahrendorff v. 
Moore, 93 So. 2d 720 (Fla. 1957); Lawyers Title Guaranty Fund v. Milgo Electronics, 318 So. 
2d 416 (Fla. 3d DCA 1975); 19 Fla. Jur. 2d Deeds § 135 (2008); FUND TN 24.03.01. 
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CHAPTER 12 
 

TAX LIENS 
____________________ 

 
STANDARD 12.1 

 
DIVESTMENT OF STATE ESTATE TAX LIEN 

 
 
STANDARD: REAL PROPERTY THAT IS A PART OF THE ESTATE OF A RESIDENT 
DECEDENT IS DIVESTED OF A STATE ESTATE TAX LIEN IF “TRANSFERRED TO A BONA 
FIDE PURCHASER, MORTGAGEE OR PLEDGEE FOR AN ADEQUATE AND FULL 
CONSIDERATION IN MONEY OR MONEY'S WORTH.” 
 
Problem 1: John Doe, a Florida resident, was the record owner of Blackacre. The personal representative of 

John Doe's estate sold Blackacre to Simon Grant pursuant to a court order authorizing the sale. It 
appears that the sale was bona fide and adequate consideration was given. Is Simon Grant's title 
free of any state estate tax lien? 

 
Answer: Yes. 
 
Problem 2: John Doe, a Florida resident, was the record owner of Blackacre. The personal representative of 

John Doe's estate distributed Blackacre to Ralph Doe, a devisee, pursuant to the terms of John’s 
will. Is Ralph Doe's title free of any state estate tax lien? 

 
Answer: No. 
 
Authorities 
& References: 

§ 198.22, Fla. Stat. (2007); 2 BOYER, FLORIDA REAL ESTATE TRANSACTIONS § 34.03[2] [a] 
(2007); FLORIDA REAL PROPERTY TITLE EXAMINATION AND INSURANCE § 3.86 (Fla. Bar CLE 
5th ed. 2006); FUND TN 2.10.02. 

 
Comment: 

 
Under the Economic Growth and Tax Relief Reconciliation Act of 2001, the estates of resident 
and nonresident decedents dying on and after Jan. 1, 2005 and before Jan. 1, 2011, are not 
subject to the Florida estate tax.  
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 STANDARD 12.2 
 
 FEDERAL ESTATE TAX LIENS 
 
 
STANDARD: TITLE TO REAL PROPERTY DERIVED FROM A DECEDENT'S ESTATE IS NOT 
MARKETABLE UNLESS CLEARED OF THE LIEN OF FEDERAL ESTATE TAXES. 
 
Problem: John Doe was the record owner of Blackacre and died leaving an estate sufficiently large to be 

subject to federal estate taxes. The personal representative of John Doe's estate, being duly 
authorized, conveyed Blackacre to Richard Roe before the administration of the estate was 
completed. The deed contained a recital that all debts and obligations of the estate, including 
taxes, had been paid in full. Was Richard Roe's title to Blackacre marketable? 

 
Answer: No. The lien of federal estate taxes may be cleared by recording (1) a certificate of release 

issued by the District Director of the Internal Revenue Service upon a finding that the liability 
assessed has been fully satisfied or is legally unenforceable; or (2) a certificate of discharge of 
specific property. 

 
Authorities 
& References: 

26 U.S.C.  § 6325; Treas. Reg. §§ 20.6325-1, 301.6325-1. 

 
Comment: A showing that the decedent's estate was not subject to federal taxes, or the taxes were otherwise 

eliminated, as, for example, by the running of any applicable limitations period, will obviate the 
need to clear title of a federal estate tax lien. 
 
The federal estate tax lien is divested as to any part of the gross estate used for the payment of 
charges against the estate and expenses of its administration, allowed by any court having 
jurisdiction. 26 U.S.C. § 6324(a) (1). Care should be taken to ensure that the factual basis for 
such divestment exists. 
 
With respect to property that is subject to a federal estate tax lien but is not derived from a 
decedent's estate, see Title Standard 12.3 (Federal Estate Tax Lien On Survivorship Property). 
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 STANDARD 12.3 
 
 FEDERAL ESTATE TAX LIEN ON 
 SURVIVORSHIP PROPERTY 
 
 
STANDARD: REAL PROPERTY IS DIVESTED OF A FEDERAL ESTATE TAX LIEN IF 
TRANSFERRED BY THE SURVIVING TENANT OF A JOINT TENANCY WITH RIGHT OF 
SURVIVORSHIP OR A TENANCY BY THE ENTIRETIES TO “A BONA FIDE PURCHASER  
MORTGAGEE, OR PLEDGEE FOR AN ADEQUATE AND FULL CONSIDERATION IN MONEY 
OR MONEY'S WORTH.” 
 
Problem: John Doe and Mary Doe, husband and wife, owned Blackacre as a tenancy by the entireties. 

John Doe died and Mary Doe seeks to sell Blackacre. Is a release from federal estate taxes, and 
any liens thereunder, necessary? 

 
Answer: No. However, upon a conveyance of Blackacre, any estate tax lien would then attach to the sale 

proceeds and all of the other property of Mary Doe. 
 
Authorities 
& References: 

26 U.S.C. § 6324; Rev. Rul. 56-144, 1956-1 CUM.BULL. 563; FLORIDA REAL PROPERTY TITLE 
EXAMINATION AND INSURANCE § 3.86 (Fla. Bar CLE 5th ed. 2006); 2 BOYER, FLORIDA REAL 
ESTATE TRANSACTIONS § 34.03[1] [b] (2007); FUND TN 2.10.02.  

 
Comment: Title examiners should satisfy themselves that the transfer of the property was bona fide, the 

consideration was substantially equivalent to the value of the property, and the dealings were at 
arm's length, “as between strangers.” 
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 STANDARD 12.4 
 
 ESTATE TAX LIEN — LIMITATIONS 
 
 
STANDARD: TITLE TO REAL PROPERTY DERIVED FROM A DECEDENT'S ESTATE IS 
DEEMED TO BE FREE OF:  (1) ANY FEDERAL ESTATE TAX LIEN IF THE DECEDENT HAS 
BEEN DEAD FOR MORE THAN TEN YEARS, AND (2) THE FLORIDA ESTATE TAX LIEN IF 
THE DECEDENT HAS BEEN DEAD FOR MORE THAN TWELVE YEARS, UNLESS NOTICE OF 
THE FLORIDA ESTATE TAX LIEN HAS BEEN FILED OR THERE ARE OTHER FACTS OF 
RECORD TO PUT THE EXAMINER ON NOTICE OF SUCH STATE LIEN. 
 
Problem: In 1995 John Doe, the record owner of Blackacre, died. Blackacre was distributed to Ralph Doe, 

the devisee under John Doe's will. Nothing appears of record to indicate that title to Blackacre 
was cleared of any possible estate tax lien. In 1999 Ralph Doe gratuitously conveyed Blackacre 
to Richard Roe. No notice of an estate tax lien has been filed and nothing appears of record to 
indicate that such a lien exists. In 2008 is title to Blackacre marketable even though the clearing 
of state and federal estate tax liens, if any, does not appear of record? 

 
Answer: Yes. 
 
Authorities 
& References: 

26 U.S.C. § 6324; §§ 198.22, .33, Fla. Stat. (2007); 2 BOYER, FLORIDA REAL ESTATE 
TRANSACTIONS §§ 34.03[1] [c], 34.03[2] [b] (2007); FLORIDA REAL PROPERTY TITLE 
EXAMINATION AND INSURANCE § 5.57 (Fla. Bar CLE 5th ed. 2006); FUND TN 2.10.07. 

 
Comment: Unpaid Florida estate taxes are a lien on the gross estate for twelve years. § 198.22, Fla. Stat. 

(2007). However, liability for Florida estate taxes is discharged after ten years from the date the 
decedent’s Florida estate tax return is filed with the Department of Revenue. § 98.33, Fla. Stat. 
(2007).  The Department may extend the lien for an additional five years by recording a notice 
of lien in the public records where the property is situated.  No Florida estate tax lien may 
continue longer than twenty years from the decedent’s date of death.  § 198.33(2), Fla. Stat. 
(2007). 
 
Under the Economic Growth and Tax Relief Reconciliation Act of 2001, the estates of resident 
and nonresident decedents dying on and after Jan. 1, 2005 and before Jan. 1, 2011, are not 
subject to the Florida estate tax. 
 
A federal estate tax lien may be unenforceable ten years after the date of decedent’s death. 26 
U.S.C. § 6324(a) (1).  
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 STANDARD 12.5 
 
 LIEN OF INTANGIBLE PERSONAL PROPERTY TAXES 
 
 
STANDARD: DELINQUENT INTANGIBLE PERSONAL PROPERTY TAXES ARE A LIEN UPON 
REAL PROPERTY ONLY WHEN A WARRANT ISSUED BY THE DEPARTMENT OF REVENUE 
FOR THE FULL AMOUNT DUE IS RECORDED IN THE COUNTY IN WHICH THE PROPERTY 
IS LOCATED. 
 
Problem: An intangible personal property tax was assessed against John Doe, the owner of Blackacre, for 

the year 2005. John Doe did not pay the tax. Nothing appears of record with respect to the 
delinquent tax. In 2007 John Doe conveyed Blackacre to Richard Roe. Did Richard Roe take 
subject to a lien for the intangible personal property tax? 

 
Answer: No. A lien would not attach until a warrant issued by the Department of Revenue is recorded in 

the county in which Blackacre is located. 
 
Authorities 
& References: 

 
§ 199.262, Fla. Stat. (2007); 2 BOYER, FLORIDA REAL ESTATE TRANSACTIONS § 34.02[2] 
(2007); FLORIDA REAL PROPERTY TITLE EXAMINATION AND Insurance § 5.65 (Fla. Bar CLE 5th 
ed. 2006); FUND TN 30.08.03. 

 
Comment: The lien for intangible personal property taxes expires twenty years after the last date the tax 

may be assessed, after the tax becomes delinquent, or after the filing of a tax warrant, whichever 
is later. § 95.091(1) (b), Fla. Stat. (2007). 
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CHAPTER 13 
 

TRUSTS 
___________________________ 

 
STANDARD 13.1 

 
CONVEYANCES OR MORTGAGES BY OR TO 

TRUSTEES — EFFECT OF DESIGNATION “TRUSTEE” 
 

STANDARD: THE WORDS “TRUSTEE” OR “AS TRUSTEE” FOLLOWING THE NAME OF A 
GRANTEE, TRANSFEREE, ASSIGNEE, OR MORTGAGEE DO NOT, OF THEMSELVES, 
CONSTITUTE NOTICE OF A TRUST WHERE THE INSTRUMENT CONTAINS NO OTHER 
REFERENCE TO A TRUST AND NO SUCH TRUST APPEARS OF RECORD. 
 
Problem 1: Blackacre was conveyed to “Richard Roe, trustee” by deed which contained no other 

reference to a trust. The records fail to disclose a declaration or other evidence of a 
trust. Does the word “trustee” following the name of the grantee constitute notice of a 
trust? 

 
Answer:  No. 
 
Problem 2:  A mortgage was signed to “Richard Roe, as trustee.” The instrument contained no 

other reference to a trust and the records fail to disclose a declaration or other evidence 
of a trust. May a subsequent assignee treat Richard Roe as holding the mortgage free 
from a trust? 

 
Answer:  Yes. 
 
Authorities & 
References: § 689.07, Fla. Stat. (2005); 1 BOYER, FLORIDA REAL ESTATE TRANSACTIONS § 

10.05[3] (2005); FLORIDA REAL PROPERTY SALES TRANSACTIONS § 6.26 (Fla. Bar 
CLE 4th ed. 2004); see Buttner v. Talbot, 784 So. 2d 538 (Fla. 4th DCA 2001); 
Grammer v. Roman, 174 So. 2d 443 (Fla. 2d DCA 1965); Resnick v. Goldman, 133 So. 
2d 770 (Fla. 3d DCA 1961).  

 
Comment:  Under § 689.07, Fla. Stat., the title will vest into the grantee individually if “no 

beneficiaries are named, the nature and purposes of the trust, if any, are not set forth, 
and the trust is not identified by title or date. . .” . In reaction to the case of In re:  
Douglas K. Raborn, 16 Fla. Law Weekly Fed. D 257 (S. D. Fla. 2003), the Florida 
legislature added the last clause in 2004, to clarify existing law and to provide for it to 
apply retroactively.  

 
Section  689.07, Fla. Stat. expressly provides that nothing therein shall prevent any 
person from recording a declaration of trust subsequent to the recording of an 
instrument conveying, transferring, assigning, or mortgaging any interest in real 
property. In such event any grantee, transferee, assignee, or mortgagee of the “trustee” 
taking prior to the recording of the declaration takes free from the claims of the 
beneficiaries. Although not expressly stated in the statute, it seems to be implied that 
any grantee, transferee, assignee, or mortgagee of the “trustee” taking subsequent to the 
recording of the declaration would take subject to the claims of the beneficiaries, and 
caution should be exercised in this situation. § 689.07(4), Fla. Stat. (2005); FUND TN 
31.04.02. 

 
Although the point is undecided, there is some question as to whether actual 
knowledge of the existence of a trust agreement will withdraw from a grantee, 
transferee, assignee, or mortgagee of the trustee the protection of § 689.07, Fla. Stat., 
even where the conveyance to the trustee is strictly within the scope of § 689.07, Fla. 
Stat. FUND TN 31.04.03. In addition, it has been held that § 689.07 does not preclude a 
court of equity from declaring a resulting trust. In declaring a resulting trust, the court 
relied, inter alia, upon knowledge of the existence of a trust agreement. Arundel 
Debenture Corp. v. LeBlond, 139 Fla. 668, 190 So. 765 (1939). 
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Under § 689.07, Fla. Stat. a conveyance to a person whose name is followed by the 
words “trustee” or “as trustee” in which no other reference is made to a trust creates a 
fee simple title individually in the grantee. The title thereby acquired is subject to 
whatever homestead rights exist at the time. See Uniform Title Standards, Chapter 20 
(Marital Property). 
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STANDARD 13.2 
 

IMPLIED POWER OF SALE 
 

STANDARD: TITLE DERIVED FROM A TRUSTEE UNDER A VALID RECORDED TRUST 
WHICH CONTAINS NO EXPRESS POWER OF SALE MAY BE MARKETABLE BY REASON 
OF AN IMPLIED POWER OF SALE IF THE TRUST IMPOSED ON THE TRUSTEE DUTIES 
WHICH COULD NOT BE PERFORMED IN THE ABSENCE OF SUCH POWER. 
 
Problem:  Blackacre was devised to Richard Roe in trust to pay specific amounts in cash to 

specified beneficiaries within specified times and to distribute the remaining assets of 
the trust in cash to named beneficiaries in specified proportion. The trust was recorded 
and valid but contained no express power of sale. Roe, as trustee, conveyed by trustee's 
deed to Simon Grant. Did Grant acquire marketable title to Blackacre? 

 
Answer:  Yes. Under the circumstances presented in the problem, the trustee could not perform 

the duties of payment and distribution in cash imposed on him by the trust instrument 
in the absence of a power sale, which necessarily was implied. 

 
Authorities 
& References: Jordan v. Landis, 128 Fla. 604, 175 So. 241 (1937); Walker v. Close, 98 Fla. 1103, 125 

So. 521 (1929); First Baptist Church of Jacksonville v. American Bd. of Comm'rs for 
Foreign Mission, 66 Fla. 441, 63 So. 826 (1913); In re Walker's Will, 258 Wis. 65, 45 
N.W.2d 94 (1950); Annot., 23 A.L.R.2d 1000 (1952). 

 
Comment:  Section 737.402, Fla. Stat. (2005) provides that, unless otherwise provided in the trust 

instrument, the trustee of a trust is authorized to sell property.  See In Re Will of Jones, 
289 So. 2d 42 (Fla. 2d DCA 1973) (finding the trustee had an independent power of 
sale under § 691.03(2), Fla. Stat. (1973), the predecessor to § 737.402, Fla. Stat.).  
However, a court order authorizing the sale should be obtained if there is an express 
limitation of the power of sale in the trust instrument, § 737.402(2), Fla. Stat.; if the 
sale would create a conflict of interest for the trustee, § 737.403(2), Fla. Stat.; or if a 
court has prohibited the sale subsequent to execution of the trust instrument but before 
the sale, § 737.4031(1) (d), Fla. Stat.  See also, FLORIDA REAL PROPERTY SALES 
TRANSACTIONS § 6.23 (Fla. Bar CLE 4th ed. 2004); FUND TN 31.05.04. 

 



The Florida Bar                                                                                                                           August 2006 

STANDARD 13.3 
 

EXECUTION OF DEED BY TRUSTEES 
 

STANDARD: WHERE THERE ARE THREE OR MORE TRUSTEES OF A TRUST, A VALID 
DEED MAY BE EXECUTED BY A MAJORITY UNLESS THE TRUST INSTRUMENT 
PROVIDES OTHERWISE. 
 
Problem:  The trust appointed John Doe, Frank Doe, and Richard Roe as trustees. The trust 

instrument was silent with respect to the number of trustees needed to act on behalf of 
the trust. John Doe and Frank Doe executed a deed to Simon Grant. Is Grant's title 
marketable? 

 
Answer:  Yes. The answer assumes that the trustees had the power of sale. 
 
Authorities 
& References: § 737.404(1), Fla. Stat. (2005); see FLORIDA REAL PROPERTY SALES TRANSACTIONS  § 

6.32 (Fla. Bar CLE 4th ed. 2004). 
 
Comment:  Where the trust instrument appoints two trustees, the deed must be executed by both of 

them unless the trust instrument provides otherwise. 
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STANDARD 13.4 
 

DEED EXECUTED BY THE SURVIVOR 
OF TWO OR MORE TRUSTEES 

 
STANDARD: A DEED EXECUTED BY THE SURVIVOR OR SURVIVORS OF TRUSTEES WHO 
HAD THE POWER OF SALE IN THE TRUST IS VALID, UNLESS THE TRUST PROVIDES 
OTHERWISE. 
 
Problem:  John Doe and Richard Roe were named as trustees. The trust agreement does not 

require appointment of a successor trustee to Richard Roe. John Doe, as trustee, 
executed a deed as survivor to Simon Grant. Attached to the deed is the death 
certificate of Richard Roe. Is Simon Grant's title marketable? 

 
Answer:  Yes. 
 
Authorities 
& References: § 737.404(2), Fla. Stat. (2005); see FLORIDA REAL PROPERTY SALES TRANSACTIONS § 

6.32 (Fla. Bar. CLE 4th ed. 2004). 
 
Comment:  With respect to the number of trustees, or survivors, who must act, see Title Standard 

13.3 (Execution of Deed by Trustees). 
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CHAPTER 14 
 

SERVICEMEMBERS CIVIL RELIEF ACT 
_________________________ 

 
STANDARD 14.1 

 
SERVICEMEMBERS CIVIL RELIEF ACT  

DEFAULT JUDGMENTS 
 
 
STANDARD: A DEFAULT JUDGMENT ENTERED AFTER A SERVICEMEMBER DEFENDANT 
FAILS TO APPEAR IN AN ACTION INVOLVING TITLE TO REAL PROPERTY IS VOIDABLE 
IF THE PLAINTIFF DID NOT COMPLY WITH THE PROVISIONS OF SECTION 521 OF THE 
SERVICEMEMBERS CIVIL RELIEF ACT, FOR ACTIONS FILED AFTER DECEMBER 19, 2003. 
 
Problem 1: John Doe entered military service in 2004 and remained in military service through 2006. In 

2002, Doe mortgaged Blackacre to Richard Roe, who started foreclosure proceedings in 2005.  
Doe still held title to Blackacre, but did not appear in the action and Roe took a default judgment 
against him.  After a final judgment of foreclosure based on the default judgment, Roe 
purchased Blackacre at the foreclosure sale.  Roe did not file an affidavit concerning Doe’s 
military service. Is Roe’s title marketable? 

 
Answer: No. The default judgment may be considered validly entered, but the Act gives the 

servicemember the right to reopen the judgment to defend the action at a later date under certain 
conditions.  Failure to file an affidavit and meet the other requirements of the Act subjects the 
judgment to being vacated or set aside. 

 
Problem 2: Same facts as in Problem 1 except that Roe filed an affidavit stating that the defendant either 

was not in military service or that the plaintiff was unable to determine whether the defendant 
was in military service, after which the court appointed an attorney to represent Doe.  Is Roe’s 
title marketable? 

 
Answer: Yes. 
 
Authorities 
& References: 

Servicemembers Civil Relief Act, 50 U.S.C. App. § 521 (2011).  

 
Comment: Section 521 of the Act provides protection to members of the armed services from civil default 

judgments being taken against them during their service in the military or within 60 days after 
termination of or release from such military service.  This section applies only when the 
defendant service member has not made an appearance.  However, an appearance does not 
include a request for a stay of proceedings.  50 U.S.C. App. § 522 (c).  
 
Judgments rendered in disregard of the Act, while voidable, are not void. If in fact the defendant 
was not in the military service and no affidavit to that effect was filed, an affidavit filed 
subsequent to final judgment indicating that at no time during the proceedings was the defendant 
entitled to the protection of the Act will cure, for title purposes, this defect in the judgment. See 
Courtney v. Warner, 290 So. 2d 101 (Fla. 4th DCA 1974); Eureka Homestead Soc’y v. Clark, 
145 La. 917, 83 So. 191 (1919). 
 
In order to set aside a default judgment, a servicemember must file an application to set aside the 
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judgment with the court no later than 90 days after being released from military service and 
show that he or she was materially affected by reason of such military service in making a 
defense to the action and has a meritorious or legal defense to the action or some part of it.  50 
U.S.C. App. § 521 (2011). 
 
Moreover, the Act contains the following important provision protecting bona fide purchasers: 
 

If a court vacates, sets aside, or reverses a default judgment against a 
servicemember and the vacating, setting aside, or reversing is because of a 
provision of this Act, that action shall not impair a right of title acquired by a 
bona fide purchaser for value under a default judgment.  
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STANDARD 14.2 
 

[Title Standard deleted.  See archived version for text.] 
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CHAPTER 15 
 

TAX TITLES 
 

______________________ 
 

STANDARD 15.1 
 

TAX DEED OF RECORD FOR FOUR YEARS 
 
 
STANDARD: A TITLE BASED UPON A TAX DEED ISSUED BY THE CLERK OF THE CIRCUIT 
COURT IS MARKETABLE IF IT AFFIRMATIVELY APPEARS THAT: (1) THE TAX DEED HAS 
BEEN OF RECORD FOR MORE THAN FOUR YEARS; (2) THE TAXES HAVE BEEN PAID BY 
THE TAX DEED GRANTEE, OR SUCCESSORS, FOR THAT PERIOD OF TIME; AND (3) 
SUBSEQUENT TO THE TAX DEED THERE HAS BEEN NO ADVERSE CLAIM ASSERTED OF 
RECORD AND NO POSSESSION ADVERSE TO THE TAX DEED GRANTEE OR SUCCESSORS. 
 
 
Problem 1: John Doe received a tax deed for a vacant lot in a residential subdivision which was recorded in 

2003. The records of the tax collector indicate that John Doe has paid the taxes on the property 
since that date. There are no deeds or other instruments of record indicating a claim or transfer 
of interest by the former title holder. May the title be considered marketable? 

 
Answer: Yes. 
 
Problem 2: 

 
Same facts as in Problem 1 except that after acquiring title by tax deed in 2003 John Doe 
conveyed the property to Richard Roe in 2005.  The records of the tax collector indicate that 
John and Richard paid the taxes on the property during their respective periods of ownership.  
There are no deeds or other instruments of record indicating a claim or transfer of interest by the 
former title holder.  Richard will execute an affidavit evidencing that during his period of 
ownership there has been no possession adverse to his.  However, a similar affidavit was not 
recorded by John.  May the title be considered marketable? 

 
Answer: 

 
Yes. 

 
Problem 3: 

 
John Doe received a tax deed of a single family residence in 2003.  The official records of the 
county do not provide any information concerning possible service in the United States military 
by the prior owner.  May the title be considered marketable? 

 
Answer: 

 
No, unless an affidavit from a knowledgeable person is recorded negating the possibility that the 
prior owner has a right to redeem the property under the Servicemembers’ Civil Relief Act.  
Service members have 180 days after the termination of their military service in which to 
redeem property lost through tax deed.  The right is limited to real property occupied for 
dwelling, professional, business or agricultural purposes by a service member or the service 
member’s dependents or employees (a) before the service member’s entry into military 
service; and (b) during the time the tax or assessment remains unpaid.         

 
Authorities 
& References: 

§§ 95.191, .192(1),  .192(3), Fla. Stat.; § 197.572, Fla. Stat. (2007).  See FUND TN 30.01.02. 
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Comment:   

The Standard is designed to point out that marketability can be achieved by reliance on the  
four-year statute of limitations set forth in §§ 95.191 or 95.192, Fla. Stat. (2007).  Section  
95.191, Fla. Stat. precludes the former owner or other adverse claimant from filing an action to 
recover possession after the grantee of the tax deed has been in actual possession for four years.  
Conversely, the statute provides that when the real property is adversely possessed by any 
person no action shall be brought by the tax deed grantee unless the action is begun within four 
years from the date of the deed. 
 
Section 95.192 provides that when a tax deed has been issued for four years, regardless of 
whether the tax deed grantee or successors have been in possession, no action may be brought 
by the former owner or parties claiming under the former owner.  However, the statute does not 
apply if the prior owner or any claimant claiming under the former owner continues in actual 
possession one year after issuance of the tax deed and before an action for ejectment is begun.   
 
Read together, it is clear that it is not necessary for the tax deed grantee or successors to be in 
actual possession of the property.  All that is necessary is that the former owner or parties 
claiming under the former owner did not remain in unchallenged possession after the issuance of 
the tax deed.     Adverse possession would affect the marketability of any title.  Therefore, the 
Standard uses a broad approach and requires no adverse possession since the issuance of the tax 
deed.  Recordation of a reliable affidavit negating adverse possession is advised.   
 
Caution should be exercised if the former owner owns adjacent property at the time 
marketability is being evaluated.  Such possession would create a factual issue as to whether 
possession of the adjoining parcel extends to and includes the tax deed parcel.   
 
If it cannot be determined that the grantee or the grantee’s successors paid the taxes since 
issuance of the tax deed, title will still be marketable in the absence of evidence that the former 
owner, or anyone claiming under the former owner, paid the taxes and/or had the property 
assessed in his/her name. 
 
Caution should be exercised to determine that the former owner does not have the right to 
redeem the lost property under the Servicemembers’ Civil Relief Act of 2004 (“SCRA”).  
SCRA is a restatement, clarification and revision of the Soldiers’ and Sailors’ Civil Relief Act 
of 1940.  It provides that when certain real property owned by the service member is sold or 
forfeited to enforce the collection of a tax or assessment, a service member shall have the 
right to redeem or commence an action to redeem the property during the period of military 
service or within 180 days after termination of or release from military service.  This 
provision may not be construed to shorten any period provided by state or local law for 
redemption.  Application of this provision is limited to real property occupied for dwelling, 
professional, business or agricultural purposes by a service member or the service member’s 
dependents or employees (a) before the service member’s entry into military service; and (b) 
during the time the tax or assessment remains unpaid. 50 U.S.C. App. 501 et seq.  These 
revisions apply to any case which is not final before December 19, 2003.  50 U.S.C. App. 501 
note.  However, somewhat similar provisions existed prior to that date. 
 
A tax deed will not eliminate: 
 

1. Any easement for telephone, telegraph, pipeline, power transmission or other public 
services purpose of record or evidenced by wires, poles, or other visible occupation.     

2. Any drainage easement of record or evidenced by a waterway, waterbed, or other 
visible occupation.  
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3. Any easement for ingress and egress to and from other land of record or evidenced by a 
road or other visible occupation to be preserved.  

4. Restrictive covenants running with the land.   
5. A lien of record held by a municipal or county governmental unit, special district, or 

community development district, when such lien is not satisfied by the disbursement of 
proceeds from the tax deed sale.  

6. Oil, gas and mineral rights that are assessed separately from the fee. 
7. Matters shown on a plat. 
8. Previous loss of land to an adjoining property owner, whether adjudicated or not, 

resulting from establishment of the mutual boundary line by acquiescence.  Euse v. 
Gibbs, 49 So. 2d 843 (Fla. 1951).   

9. Federal tax liens, unless the federal government received proper notice and the 
redemption period has expired.   
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CHAPTER 16   
 

RECORDING, NOTICE, AND PRIORITIES 
  
 

STANDARD 16.1 
 

REFERENCE TO UNRECORDED OR IMPROPERLY 
RECORDED INSTRUMENT 

 
 
STANDARD: AN UNRECORDED OR IMPROPERLY RECORDED INSTRUMENT REFERRED 
TO IN AN INSTRUMENT RECORDED IN THE CHAIN OF TITLE WILL ORDINARILY 
CONSTITUTE A CLOUD UPON THE TITLE. 
 
Problem: A conveyance of Blackacre refers to a mortgage, or other instrument, such as an option or a 

lease, thereon held by Richard Roe. There is no such mortgage or other instrument of record 
affecting the property. May the reference to the unrecorded instrument be disregarded? 

 
Answer: No. 
 
Authorities 
& References: 

Hull v. Maryland Cas. Co., 79 So. 2d 517 (Fla. 1954); Pierson v. Bill, 133 Fla. 81, 182 So. 631 
(1938); Gross v. Hammond, 123 Fla. 471, 167 So. 373 (1936); Sapp v. Warner, 105 Fla. 245, 
141 So. 124 (1932); 2 BOYER, FLORIDA REAL ESTATE TRANSACTIONS § 27.03 (2008); FUND TN 
22.03.12. 
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 STANDARD 16.2 
 
 DELAY IN RECORDING CONVEYANCE 
 
 
STANDARD: DELAY IN RECORDING A CONVEYANCE WILL NOT AFFECT THE TITLE 
THEREBY ACQUIRED EXCEPT WHERE THERE ARE INTERVENING RIGHTS OF A THIRD 
PERSON. 
 
Problem: Richard Roe conveyed Blackacre to John Doe. The deed was not recorded until twelve years 

after its execution and acknowledgment. No question of third party rights is involved. Is the 
deed valid? 

 
Answer: Yes. 
 
Authorities 
& References: 

§ 695.01, Fla. Stat. (2008); Moyer v. Clark, 72 So. 2d 905 (Fla. 1954); Black v. Skinner Mfg. 
Co., 53 Fla. 1090, 43 So. 919 (1907); Becker v. Effenberger, 458 So. 2d 891 (Fla. 2d DCA 
1984). 

 
Comment: If the record reflects, or examining counsel should learn, that Roe died or became incapacitated 

prior to the time of recording, then it should be determined that the deed was delivered prior to 
such death or incapacity. FUND TN 10.02.02. 

 



The Florida Bar                                                                                                      December 2008 

 STANDARD 16.3 
 
 DELAYED RECORDING OF DEED TO MORTGAGOR 
 
 
STANDARD: THE VALIDITY OF A MORTGAGE EXECUTED BY ONE WHO IS, IN FACT, THE 
OWNER, IS NOT AFFECTED BECAUSE IT IS RECORDED PRIOR TO THE RECORDING OF 
THE INSTRUMENT BY WHICH OWNERSHIP WAS ACQUIRED, WHERE RIGHTS OF THIRD 
PARTIES ARE NOT INVOLVED. 
 
Problem: John Doe conveyed Blackacre to Richard Roe, who thereafter mortgaged it to Edward Lane. 

Recording of the mortgage preceded recording of the deed. No other instrument covering 
Blackacre was recording during this interval. Is the mortgage valid notwithstanding the delay in 
recording the deed to the mortgagor? 

 
Answer: Yes. 
 
Authorities 
& References: 

McEwen v. Larson, 136 Fla. 1, 185 So. 866 (1939); Southern Bank & Trust Co. v. Mathers, 90 
Fla. 542, 106 So. 402 (1925). 

 
Comment: The Standard involves only the validity of the mortgage. Caution should be exercised with 

respect to the rights of third parties. See FUND TN 22.03.10. 
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 STANDARD 16.3-1 
 
 DELAYED RECORDING OF DEED TO MORTGAGOR — 
 RIGHTS OF THIRD PARTIES 
 
 
STANDARD: A MORTGAGE RECORDED PRIOR TO THE RECORDING OF THE DEED 
CONVEYING TITLE TO THE MORTGAGOR DOES NOT CONSTITUTE CONSTRUCTIVE 
NOTICE TO THIRD PARTIES CLAIMING UNDER OR THROUGH THE MORTGAGOR 
UNLESS THE DEED BEARS A DATE PRIOR TO THE RECORDING DATE OF THE 
MORTGAGE. 
 
Problem 1: John Doe conveyed Blackacre to Richard Roe who, thereafter, mortgaged it to Edward Lane. 

The mortgage was dated and recorded May 5. The deed from Doe to Roe, dated May 1, was 
recorded May 10. On June 1, Richard Roe gave a “first mortgage” to Bank. Is Edward Lane's 
mortgage given priority over Bank's by the recording act? 

 
Answer: Yes. The Bank was under a duty to examine the records for instruments executed by Richard 

Roe which were recorded at any time after the date of the deed. Therefore, even though Lane's 
mortgage was outside the chain of title when it was recorded, the subsequently recorded deed 
brought the mortgage back within the record chain of title. 

 
Problem 2: Blackacre was owned by John Doe. On May 1 Richard Roe mortgaged Blackacre to Edward 

Lane by an instrument dated the same day. Lane recorded the mortgage that afternoon. By a 
deed dated and recorded on May 10, Doe conveyed Blackacre to Roe. On May 25, Roe executed 
a “first mortgage” to Bank. Is Edward Lane's mortgage given priority over Bank's by the 
recording statute? 

 
Answer: No. Although after-acquired title operates to make Lane's mortgage valid when Roe becomes 

the owner, Lane's mortgage is recorded outside the chain of title and does not provide 
constructive notice to third parties. Therefore Bank, a subsequent bona fide purchaser, has 
priority. 

 
Authorities 
& References: 

§ 695.01, Fla. Stat. (2008); 2 BOYER, FLORIDA REAL ESTATE TRANSACTIONS § 27.03, 32.60 
(2008); 59 C.J.S. Mortgages § 241 (2007); FUND TN 22.03.10. 

 
Comment: A mortgage prior to record evidence of the mortgagor's ownership is a “wild instrument” as the 

mortgagor is a stranger to the record title. Such an instrument does not furnish constructive 
notice to third parties. See Title Standard 16.5 (Wild Instruments — Stranger to Stranger); 
Poladian v. Johnson, 85 So. 2d 140 (Fla. 1955). 
 
The standard is based in part on the principle that a subsequent party has a duty to check the 
record from the earliest time that the record reflects the possibility of ownership. Application of 
this principle would appear to apply equally to deeds dated and recorded on the same day. 
Therefore it is suggested that the prudent title examiner search the record for the entire day on 
which the deed is dated and recorded for instruments affecting the title which were recorded 
earlier on the same day. 
 
This standard illustrates the doctrine of constructive notice. It should be noted that most 
instruments that are outside the chain of title, and thus do not give constructive notice, actually 
will be included in an abstract or other form of title information that is compiled by means of a  
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tract index or a more complete search than is required by the chain of title concept. Such 
instruments will give actual notice to subsequent parties utilizing such title information. 
However, in situations where title information is usually not obtained, for example when the 
subsequent party is a judgment lien creditor or a construction lien claimant, questions of 
priorities will be decided by the concept of constructive notice as illustrated by this standard. 
 
A specific reference in a deed to a mortgage which is recorded outside the chain of title may be 
adequate to provide constructive notice of the mortgage. Sapp v. Warner, 105 Fla. 245, 141 So. 
124 (1932). For a discussion of a reference in a deed which is sufficient to provide constructive 
notice of such a mortgage, see Title Standard 16.1 (Reference To Unrecorded Or Improperly 
Recorded Instrument). See also FUND TN 22.03.10.  
 
Title Standard 9.4 (Title Acquired By Mortgagor After Execution Of Mortgage) should be 
reviewed in the context of problem 2. 
 
Prior recording of the mortgage does not affect its validity as between the mortgagor and the 
mortgagee. See Title Standard 16.3 (Delayed Recordings of Deed to Mortgagor). 
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 STANDARD 16.4 
 
 POWER OF ATTORNEY — TIME OF RECORDING 
 
 
STANDARD: AN INSTRUMENT DULY EXECUTED BY AN ATTORNEY IN FACT UNDER A 
PROPER POWER OF ATTORNEY IS NOT AFFECTED BY THE FAILURE TO RECORD THE 
POWER OF ATTORNEY UNTIL AFTER THE INSTRUMENT EXECUTED THEREUNDER WAS 
RECORDED, PROVIDED THERE WERE NO INTERVENING EQUITIES. 
 
Problem 1: John Doe and Mary Doe, his wife, by Sam Smith, as their attorney in fact, conveyed Blackacre, 

non-homestead property, to Richard Roe by deed executed in regular form and promptly 
recorded in 1972. In 1974 the power of attorney was recorded and there were no intervening 
claimants to the property. Does Roe have marketable record title? 

 
Answer: Yes, provided the power of attorney was executed prior to the time it was exercised or included 

words of ratification. 
 
Problem 2: Same facts as above except that in 1973 a judgment was recorded against John Doe and Mary 

Doe, his wife. Does Richard Roe take free of the judgment? 
 
Answer: No. 
 
Authorities 
& References: 

§ 695.01, Fla. Stat. (2008); Huselton v. Liggett, 110 Kan. 145, 202 P. 972 (1921). 

 



The Florida Bar                                                                                                      December 2008 

 STANDARD 16.5 
 
 WILD INSTRUMENTS — STRANGER TO STRANGER 
 
 
STANDARD: A WILD INSTRUMENT, AS THE TERM IS USED HEREIN, IS A RECORDED 
INSTRUMENT WHICH PURPORTS TO AFFECT TITLE TO REAL PROPERTY IN WHICH 
NONE OF THE PARTIES TO THE INSTRUMENT HAVE EVER HAD A RECORD INTEREST. A 
WILD INSTRUMENT DOES NOT RENDER TITLE TO THE REAL PROPERTY 
UNMARKETABLE, PROVIDED THAT: (1) IT CAN BE REASONABLY DETERMINED FROM 
THE RECORD THAT THE WILD INSTRUMENT WAS INTENDED TO DESCRIBE OTHER 
REAL PROPERTY OR (2) IN INSTANCES WHERE IT CANNOT BE SO DETERMINED, THE 
WILD INSTRUMENT HAS BEEN OF RECORD FOR AT LEAST SEVEN YEARS AND NO 
FURTHER INSTRUMENTS HAVE BEEN RECORDED WHICH ARE BASED ON, OR ARISE OUT 
OF, THE WILD INSTRUMENT. 
 
Authorities 
& References: 

Poladian v. Johnson, 85 So. 2d 140 (Fla. 1955); Board of Pub. Instruction v. McDonald, 143 
Fla. 377, 196 So. 859 (1940); Benner v. Kendall, 21 Fla. 584 (1885); FLORIDA REAL PROPERTY 
TITLE EXAMINATION AND INSURANCE § 3.99 (Fla. Bar CLE 5th ed. 2006); FUND TN 7.03.01. 

 
Comment: Any wild instrument places the examining attorney on notice of possible outstanding interests 

and requires a reasonable investigation with respect thereto. Such investigation should always 
include, but not be limited to, a determination as to possession of the real property and to whom 
taxes are assessed. 
 
The Standard should not be interpreted to mean that title to real property not meeting the 
requirements set forth will necessarily be unmarketable. 
 
The seven-year period is based on long-standing custom rather than statutory or case law. 
 
In relying upon this Standard, it must be determined that the competing chain of title 
commencing with an apparent wild instrument has not ripened into a marketable title as defined 
in Ch. 712, Fla. Stat. . 
 
If there is a wild chain of title, then the length of such chain may be considered in determining 
whether the record shows that the wild instrument contains an obviously mistaken description. 
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 STANDARD 16.6 
 
 EFFECT OF POSSESSION ON PRIORITY 
 UNDER RECORDING ACT 
 
 
STANDARD: POSSESSION BY ONE NOT HOLDING AN INTEREST OF RECORD PUTS 
SUBSEQUENT CREDITORS AND PURCHASERS ON NOTICE AND REQUIRES THEM TO 
ASCERTAIN THE FULL EXTENT OF A POSSESSOR'S CLAIM OR LOSE THE PROTECTION 
OF § 695.01, Fla. Stat. 
 
Problem 1: Oil Co. approached John Doe with an offer to lease oil, gas, and mineral rights to Blackacre. 

Doe was willing to enter into the lease but told Oil Co. that Richard Roe was presently “renting” 
Blackacre. After Oil Co. entered into the lease with Doe, it learned that Roe held an unrecorded 
lease which included an option to purchase. Roe was in possession of Blackacre during the 
negotiations between Oil Co. and Doe. Is Oil Co. protected by the recording act? 

 
Answer: No. Lessee Oil Co., a subsequent purchaser under the recording act, had a duty to determine the 

full extent of Richard Roe's rights. Although Roe's lease was unrecorded, his possession of the 
property was sufficient notice of his rights to defeat Oil Co.'s status as a subsequent purchaser 
without notice as required by § 695.01, Fla. Stat. 

 
Problem: John Doe conveyed Blackacre to Richard Roe on June 5. Roe took possession, openly and 

visibly, on June 6. The deed from Doe to Roe was not recorded. Later that year Cement Co., 
knowing nothing about Roe, obtained a judgment against Doe and a lien on Blackacre. Is 
Cement Co.'s interest in the property protected by the recording act? 

 
Answer: No. Although Roe failed to record his deed, his possession of Blackacre prior to the judgment 

lien is notice to Cement Co. of Roe's rights. Cement Co. would lose the protected status of 
creditor without notice under § 695.01, Fla. Stat. 

 
Authorities 
& References: 

Humble Oil & Refining Co. v. Laws, 272 So. 2d 841 (1st DCA Fla. 1973); Carolina Portland 
Cement Co. v. Roper, 68 Fla. 299, 67 So. 115 (1914); Denco, Inc. v. Belk, 97 So. 2d 261 (Fla. 
1957); Kroitzch v. Steele, 768 So. 2d 514 (Fla. 2d DCA 2000); 2 BOYER, FLORIDA REAL 
ESTATE TRANSACTIONS § 27.05 (2008); FLORIDA REAL PROPERTY TITLE EXAMINATION AND 
INSURANCE § 3.21 (Fla. Bar CLE 5th ed. 2006).  

 
Comment: The above Standard and Problems are designed solely to illustrate the effect of possession on 

priority under the Recording Act. It should be recognized that in accepting title under the above 
circumstances, adequate steps should be taken to establish and preserve the fact of possession 
and its effect on the priorities. This usually will involve a judicial determination with respect to 
the fact of possession. 
 
Notice arising from possession has been variously characterized as “constructive,” “inquiry,” 
“actual,” and “implied actual.” See generally 2 BOYER, FLORIDA REAL ESTATE TRANSACTIONS 
§ 27.05 (2008). 
 
Actual knowledge of possession inconsistent with the record is not a prerequisite to imposition 
of the duty to inquire as to the full extent of the possessor's rights. Constructive notice is created 
by the fact of possession itself. 
 
A reasonable explanation of possession inconsistent with the record, as found in problem 1, does  
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not relieve the purchaser from a duty to inquire of the possessor himself.  See Mercer v. Miller, 
157 Fla. 78, 24 So. 2d 893 (Fla. 1946); Denco v. Belk, 97 So. 2d 261 (Fla. 1957); Kroitzsch v. 
Steele, 768 So. 2d 514 (Fla. 2d DCA 2000). 
 
As to the effective dates of liens, see Title Standard 8.1 (Effective Dates Of Mechanics' Liens) 
and 9.1 (Lien Of Judgment). 
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Chapter 17 

 
MARKETABLE RECORD TITLE ACT 

____________ 
 

Standard 17.1 
 

PURPOSE OF THE MARKETABLE RECORD TITLE ACT 
 
 
STANDARD: THE ACT SHOULD BE RELIED UPON TO ELIMINATE IMPERFECTIONS OF 
TITLE THAT FALL WITHIN ITS SCOPE. 
 
Authorities 
& References: 

§ 712.01, Fla. Stat. et seq. (2009); City of Miami v. St. Joe Paper Co., 364 So. 2d 439, 449 
(Fla. 1978) (holding that the Act is constitutional); ITT Rayonier, Inc. v. Wadsworth, 346 So. 
2d 1004, 1010 (Fla. 1977) (mother’s life estate holder’s deed served as root of title to 
eliminate the remainder interests of her children); Marshall v. Hollywood, Inc., 236 So. 2d 
114, 120 (Fla. 1970), cert. denied, 400 U.S. 964 (1970) (the Act operates to make title based 
on wild deed marketable); Sawyer v. Modrall, 286 So. 2d 610, 613 (Fla. 4th DCA 1973); cert. 
denied, 297 So. 2d 562 (Fla. 1974) (the Act operates to eliminate interest created by deed 
from the Trustees of the Internal Improvement Trust Fund); Wilson v. Kelley, 226 So. 2d 123, 
128 (Fla. 2d DCA 1969) (quit claim deed may serve as root of title only if it evidences an 
intent to convey an identifiable interest); Whaley v. Wotring, 225 So. 2d 177 (Fla. 1st DCA 
1969); 1 BOYER, FLORIDA REAL ESTATE TRANSACTIONS §§ 14.20 to 14.22 (2007). 

 
Comment: For a discussion of the constitutionality of the Act, see FLORIDA REAL PROPERTY TITLE 

EXAMINATION AND INSURANCE § 2.5 (Fla. Bar CLE 5th ed. 2006). See also City of Miami v. 
St. Joe Paper Co., 364 So. 2d 439, 449 (Fla. 1978) (holding that the Act is constitutional); 
Wichelman v. Messner, 250 Minn. 88, 83 N.W. 2d 800 (1957); Annot., 71 A.L.R.2d 816 
(1960); Boyer & Shapo, Florida’s Marketable Title Act: Prospects and Problems, 18 MIAMI 
L. REV. 103 (1963). 
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 STANDARD 17.2 
 
 MARKETABLE RECORD TITLE 
 
 
STANDARD: MARKETABLE RECORD TITLE EXISTS, SUBJECT TO THE EXCEPTIONS OF 
THE ACT, WHEN RECORD TITLE HAS BEEN VESTED IN A PERSON, ALONE, OR 
TOGETHER WITH PREDECESSORS IN INTEREST FOR THIRTY YEARS OR MORE AND 
NOTHING OF RECORD PURPORTS TO DIVEST THE PERSON OF THE ESTATE. 
 
Problem 1: The following chain of title appears of record. In 1955 John Doe conveyed Blackacre to 

“Richard Roe and his heirs for so long as the premises are used for residential purposes.” In 
1965 Richard Roe conveyed Blackacre to “Simon Grant and his heirs.” In 1985 Simon Grant 
conveyed Blackacre to “Thomas Frank and his heirs.” In 2005 did Thomas Frank have 
marketable record title to Blackacre in fee simple absolute? 

 
Answer: Yes. The 1965 conveyance to Simon Grant purports to transfer the fee simple absolute interest 

which Thomas Frank claims and was recorded at least thirty years prior to the time 
marketability is being determined in 2005. Hence the 1965 conveyance is the root of title and 
all interests not evidenced by it or subsequently created or transferred and not excepted under 
the Act are extinguished. 

 
Problem 2: Same facts as Problem 1 except that in 1965 Richard Roe delivered the deed of Blackacre to 

Simon Grant, but the deed was not recorded until 1980. In 2005 did Thomas Frank have 
marketable record title to Blackacre in fee simple absolute? 

 
Answer: No. The root of title is the last title transaction to have been recorded at least thirty years prior 

to the time marketability is being determined. The 1955 conveyance is the root of title and it 
contains the restriction with the possibility of reverter, hence that interest is not extinguished. 

 
Problem 3: John Doe is the grantee in a deed to Blackacre in fee simple absolute recorded in 1975. 

Nothing affecting Blackacre has been recorded since then. In 2006 did John Doe have 
marketable record title to Blackacre? 

 
Answer: Yes. The deed qualifies as a root of title and all interests arising prior to the recording of the 

deed in 1975 are extinguished, unless specifically excepted under the Act. 
  
Problem 4:    In 1970, John Doe conveyed Blackacre to Richard Roe.  In 1975, Simon Grant, although he 

never owned Blackacre, purports to convey a portion of Blackacre to Thomas Frank. Does 
Richard Roe have marketable title? 

  
Answer:    No.  Although the 1970 deed is the root of title and the 1975 deed was a wild deed, the latter 

nevertheless created an estate, interest, claim or charge arising out of a title transaction which 
has been recorded subsequent to the effective date of the root of title, so is an exception to 
marketability under § 712.03(4), Fla. Stat. 

 
Problem 5: John Doe is the last grantee in the regular chain of title to Blackacre by a deed recorded in 

1960. John Doe died in 1969. Court proceedings recorded in 1970 involving his estate 
establish that his sole heir, Ralph Doe, acquired ownership of Blackacre. In 2001 did Ralph 
Doe have marketable record title to Blackacre? 
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Answer: Yes. The court proceedings affect title to land and were recorded thirty years prior to the time 
marketability is being determined, hence they qualify as the root of title. 

 
Authorities 
& References: 

§ 712.01, Fla. Stat. et seq. (2009); FLORIDA REAL PROPERTY TITLE EXAMINATION AND 
INSURANCE §§ 2.5-.12 (Fla. Bar CLE 5th ed. 2006); 1 BOYER, FLORIDA REAL ESTATE 
TRANSACTIONS §§ 14.22 (2007); FUND TN 10.01.02. 

 
Comment: A wild or interloping deed may constitute a root of title. City of Miami v. St. Joe Paper Co., 

364 So. 2d 439, 446 (Fla. 1978). Exceptions to the operation of the Act are contained in §§ 
712.03–.04, Fla. Stat. (2009) and are dealt with specifically in other Standards in this Chapter. 
 
The Act does not eliminate an interest or claim arising out of a title transaction recorded after 
the root of title, even if the subsequent interest or claim is outside the chain of title, such as a 
wild deed.  See Holland v. Hattaway, 438 So. 2d 456, 468-470 (Fla. 5th DCA 1983) (the Act 
did not extinguish an easement purportedly created by a wild deed recorded several years after 
the root of title, although the court held that the easement was extinguished on other grounds). 
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 STANDARD 17.3 
 
 EXTINGUISHMENT OF INTERESTS 
 
 
STANDARD: SUBJECT TO THE EXCEPTIONS IN MRTA, ALL ESTATES, INTERESTS, 
CLAIMS OR CHARGES THAT EXIST BY VIRTUE OF ANY ACT, TITLE TRANSACTION, 
EVENT OR OMISSION THAT OCCURRED PRIOR TO THE EFFECTIVE DATE OF THE ROOT 
OF TITLE ARE EXTINGUISHED BY THE ACT. 
 
Problem 1: A deed to Blackacre executed by John Doe and recorded in 1965 contained: (1) a condition 

subsequent that the grantor or his heirs could re-enter in the event of a breach of certain 
specified conditions and (2) a special limitation that the land was conveyed “so long as” it was 
used for a specified purpose. A deed to Blackacre recorded in 1975 does not mention any 
conditions or limitations. No notice of a claim based on them has been filed. Marketability of 
title to Blackacre was sought to be determined in 2007. Were the right of entry for condition 
broken and the possibility of reverter barred as clouds upon title? 

 
Answer: Yes. The claims would be based on a title transaction occurring prior to 1975, the effective 

date of the root of title and no exception is applicable. 
 
Problem 2: Same facts as Problem 1 except that the 1975 deed, or a subsequent deed, contained a 

provision that the conveyance was “subject to conditions and limitations of record.” Were the 
rights thereby preserved? 

 
Answer: No. Interests disclosed by the muniments of title, beginning with the root of title, are 

preserved but § 712.03(1), Fla. Stat. requires that a general reference to such interests include 
specific identification by reference to book and page of record or by name of recorded plat. 

  
Problem 3:    The plat for Blackacre Subdivision, filed in 1925, contained a setback restriction.  A deed to 

Lot 1 in Blackacre Subdivision recorded in 1953 contained a reference to the name of the 
recorded plat, as did subsequent deeds, but none specifically referenced the setback 
restriction.  Is the setback restriction still valid as to Lot 1? 

  
Answer:    Yes.  A restriction is preserved if the root or subsequent muniment of title by name refers to 

the recorded plat that imposed the restriction. § 712.03(1), Fla. Stat. 
 
Problem 4: A deed to Blackacre executed by John Doe and recorded in 1965 reserved an easement. A 

deed to Blackacre in 1975 does not mention the easement. John Doe and his successors in 
interest have used the easement, or a part thereof, since 1965. No notice of a claim based on 
the easement has been filed. Marketability of title to Blackacre was sought to be determined in 
2007. Did the easement constitute a cloud upon the title? 

 
Answer: Yes. Easements or rights, interests, or servitudes in the nature of easements, rights of way and 

terminal facilities and encumbrances thereon are preserved by § 712.03(5), Fla. Stat. so long 
as they, or any part thereof, are used. 

  
Problem 5:    In 1975, ABC Corp. purports to convey Blackacre to John Doe.  The deed is signed by 

“Richard Roe as Secretary of ABC Corp.”  No corporate resolution was recorded authorizing 
Richard Roe to execute deeds on behalf of ABC Corp.  Nothing affecting Blackacre has been 
recorded since then.  Does John Doe have marketable title? 
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Answer:   No.  Although the deed is the root of title, it contains an inherent defect.  Hence, the potential 

ownership claim of ABC Corp. is not extinguished.   
  
Problem 6:   A deed to Blackacre executed by John Doe and recorded in 1965 reserved the right of entry to 

explore and extract mineral rights.  A deed to Blackacre in 1975 does not mention the mineral 
rights reservation.  No notice of a claim based on the reservation has been filed.  Marketability 
of title to Blackacre was sought to be determined in 2007.  Did the right of entry to explore 
and extract mineral rights constitute a cloud upon the title? 

  
Answer:   No.  See Comment, below.  
 
Authorities 
& References: 

§§ 712.03-.04, Fla. Stat. (2009); 1 BOYER, FLORIDA REAL ESTATE TRANSACTIONS § 14.22 
(2007). 

  
Comment:     
 

The “root of title” is any title transaction that describes the land sufficiently, and has been of 
record for more than 30 years.  § 712.01, Fla. Stat.; Marshall v. Hollywood, Inc., 224 So. 2d 
743, 750 (Fla. 4th DCA 1969), aff’d 236 So. 2d 114 (Fla. 1970) (a void deed may be a root of 
title); Miami V. St. Joe Paper Co., 364 So. 2d 439, 446 (Fla. 1978) (wild deed); Kittrell v. 
Clark, 363 So. 2d 373, 374 (Fla. 1st DCA 1978) (probate); Mayo v. Owens, 367 So. 2d 1054, 
1057 (Fla. 1st DCA 1979) (judgment determining heirs).  
 
The title examiner should be vigilant for inherent defects in the root of title.  See, e.g., 
Marshall v. Hollywood, Inc., supra, at 751 (“‘defects in the muniments of title’ do not refer to 
defects or failures in the transmission of title . . . but refer to defects in the make up or 
constitution of the deed or other muniments of title on which such transmission depends”). 
 
A restriction older than 30 years is preserved if the root of title or a subsequent muniment of 
title contains a reference to the name of the recorded plat that imposed the restriction.  
Sunshine Vistas Homeowners Association v. Caruana, 623 So. 2d 490, 492 (Fla. 1993). 
 
The Act may operate to extinguish a county’s claim of ownership.  Florida DOT v. Dardashti 
Properties, 605 So. 2d 120, 122 (Fla. 4th DCA 1992) (County’s interest in a strip of land held 
for right of way was extinguished by MRTA).  
  
The Act operates to extinguish an otherwise valid claim of common law way of necessity 
when such claim was not asserted within 30 years.  H & F Land , Inc. v. Panama City-Bay 
County Airport and Development District, 736 So. 2d 1167 (Fla. 1999). The Act does not, 
however, operate to extinguish statutory ways of necessity.  Blanton v. City of Pinellas Park, 
887 So. 2d 1224, 1233 (Fla. 2004) (receding from H & F Land , Inc. to the extent its dicta 
indicated that the Act applies to statutory ways of necessity).  
 

Whether the Act extinguishes mineral rights is undecided and questionable since the courts 
have held that mineral rights constitute a separate estate from the surface rights.  See, e.g., P 
& N Investment Corp. v. Florida Ranchettes, Inc., 220 So. 2d 451, 453 (Fla. 1st DCA 1969). 
However, the Act, subject to its exceptions, does serve to eliminate rights of entry to explore 
and extract mineral rights, whether expressly reserved or implied. Noblin v. Harbor Hills 
Development, L.P., 896 So. 2d 781, 785 (Fla. 5th DCA 1981) (the Act serves to extinguish 
rights of entry for exploring or mining oil, gas, minerals, or fissionable materials, unless those 
rights of entry or easements are excepted); but see § 704.05, Fla. Stat.  (excluding the rights of 
entry held by the state or any of its agencies, boards or departments from operation of the 
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Act).  

 
See § 712.03, Fla. Stat. for a list of exceptions for rights not extinguished by the Act.  Section 
712.03(9), Fla. Stat., effective July 1, 2010 added another exception for any right, title or 
interest held by the Trustees of the Internal Improvement Trust Fund, any water management 
district created under chapter 373, or the United States. 
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 STANDARD 17.4 
 
 RECORDING A NOTICE TO PROTECT INTERESTS 
 
 
STANDARD: RECORDING A PROPER NOTICE PROTECTS ESTATES, INTERESTS, CLAIMS, 
OR CHARGES FROM THE OPERATION OF THE ACT. 
 
Problem 1: John Doe, the record owner of Blackacre, gave a mortgage to Richard Roe encumbering 

Blackacre, which was recorded in January, 1975. The last payment was not due until 2010. 
On June 15, 1975 a deed to Blackacre, which qualified as a root of title, was recorded but it 
contained no mention of the mortgage. Must Richard Roe file proper notice to preserve the 
lien of his mortgage by June 15, 2005? 

 
Answer: Yes. 
 
Problem 2: John Doe gave a 99-year lease to Richard Roe on July 1, 1975, at which time the lease was 

recorded and Roe went into possession of the land. Did John Doe need to file proper notice of 
his ownership prior to July 1, 2005 to preserve his interest? 

 
Answer: No. The 1975 transaction created a leasehold interest only. John Doe's fee simple interest 

would not be extinguished. Filing of notice is necessary only when there is a subsequent title 
transaction that purports to divest the interest claimed. 

  
Problem 3:   The owner of Blackacre Subdivision as developer, joined by Blackacre Homeowners’ 

Association, Inc., filed a Declaration of Covenants and Restrictions for Blackacre 
Subdivision in 1975.  John Doe conveyed Lot 1 in Blackacre Subdivision to Richard Roe in 
1978.  That deed did not mention the covenants or restrictions, and there is no subsequent 
specific reference to the recording information of the covenants or restrictions in the public 
record.  In 2009, marketability was sought to be determined as to Lot 1.  Are the covenants 
and restrictions still valid as to Lot 1? 

  
Answer:    No, unless the Blackacre Homeowners’ Association timely complied with the notice 

requirements under § 712.06, Fla. Stat. or used the procedures in  §§ 720.403 – .407, Fla. Stat. 
to revive the expired covenants. 

 
 
Authorities 
& References: 

§ 712.03(2), Fla. Stat. (2009); § 712.05-.06, Fla. Stat. (2009), 1 BOYER, FLORIDA REAL 
ESTATE TRANSACTIONS § 14.23[3] (2007). 

 
Comment: The requirements of the notice filed pursuant to the Act are set forth at § 712.06, Fla. Stat. 

(2009).   
 
The notice merely protects claims as they otherwise exist and does not validate a claim or 
create a new claim. 
 
Chapter 712, Fla. Stat. was amended effective October 1, 1997, to allow homeowner 
associations to file a notice under MRTA to preserve covenants and restrictions.  § 712.05(1), 
Fla. Stat. (2009). 
 
If a false or fictitious claim is asserted by the filing of notice pursuant to the Act, the 
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prevailing party may be entitled to costs and attorneys’ fees arising out of any action related 
thereto and damages sustained as a result of the filing of such notice. § 712.08, Fla. Stat. 
(2009). 
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 STANDARD 17.5 
 
 RIGHTS OF PERSONS IN POSSESSION 
 
 
STANDARD: THE ACT DOES NOT ELIMINATE THE RIGHTS OF PERSONS IN POSSESSION 
OF LAND. 
 
Problem: John Doe was grantee in a deed to Blackacre recorded in 1970, which constitutes the root of 

title. Nothing further appears of record, but investigation in 2002 disclosed that Richard Roe 
was in actual open possession of Blackacre. In 2002 did John Doe have a marketable record 
title to Blackacre free of the claims of Roe? 

 
Answer: No. The possession of Roe was inconsistent with the record title in John Doe and was 

therefore prima facie hostile. Upon satisfactory proof that Roe’s possession was in fact held in 
subordination to the title of John Doe (as, for example, that he was a tenant, licensee, or an 
employee of Doe), Doe would have had marketable record title under the Act. 

 
Authorities 
& References: 

§ 712.03(03), Fla. Stat. (2009); 1 BOYER, FLORIDA REAL ESTATE TRANSACTIONS § 14.23[4] 
(2007). 

 
Comment: No person can have a marketable record title within the meaning of the Act if the land is in the 

hostile possession of another person. However, the exception to the Act prevents destruction 
of existing rights and does not create any new rights. 
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STANDARD 17.6 
 

SUBSEQUENT RECORDED INSTRUMENTS 
 
 
STANDARD: THE ACT DOES NOT ELIMINATE ESTATES, INTERESTS, CLAIMS, OR 
CHARGES ARISING OUT OF A TITLE TRANSACTION RECORDED SUBSEQUENT TO THE 
RECORDING OF THE ROOT OF TITLE. 
 
Problem 1: John Doe is the last grantee of record in a regular chain of title to Blackacre by a deed 

recorded in 1970. A deed to Blackacre recorded in 1980 recites that John Doe died intestate 
and the grantor therein named, Richard Roe, was the sole heir at law. In 2007, was the 1980 
deed a title transaction not affected or extinguished by the Act? 

 
Answer: Yes. Even if the facts recited are not correct, the 1980 deed is a recorded instrument that 

affects title to an estate or interest in land, and, hence, a title transaction. Any recorded 
instrument or court proceeding that affects any estate or interest in land qualifies as a title 
transaction. 

 
Problem 2: John Doe is the last grantee of record in a regular chain of title to Blackacre by a deed 

recorded in 1970. In 1980 a stranger to the title executed a deed to Blackacre, at which time 
the deed was recorded. In determining marketability in 2001, did the 1980 deed constitute a 
title transaction subsequent to the root of title and therefore not eliminated by the Act? 

 
Answer: Yes. With respect to wild deeds, see Title Standard 16.5 (Wild Instruments — Stranger to 

Stranger). 
 
Authorities 
& References: 

§ 712.01, .03(4), Fla. Stat (2009);1 BOYER, FLORIDA REAL ESTATE TRANSACTIONS § 14.23[5] 
(2007). 

 
Comment: The fact that the Act does not eliminate an estate, interest, claim, or charge arising out of a 

title transaction does not bear, either favorably or unfavorably, on the validity of such estate, 
interest, claim, or charge. That is, the Act protects existing rights but does not create new 
rights. 
 
A wild deed may constitute a root of title. City of Miami v. St. Joe Paper Co., 364 So. 2d 439, 
446 (Fla. 1978). 



 
The Florida Bar                                                                                                                       November 2010  
 

 STANDARD 17.7 
 
 RIGHTS OF PERSONS TO WHOM 
 TAXES ARE ASSESSED 
 
 
STANDARD: THE ACT DOES NOT ELIMINATE THE RIGHTS OF A PERSON IN WHOSE 
NAME THE LAND IS ASSESSED FOR THE PERIOD OF TIME THE LAND IS SO ASSESSED 
AND THREE YEARS THEREAFTER. 
 
Problem 1: John Doe was grantee in a deed to Blackacre in 1970 which constitutes the root of title. 

Nothing further appears of record, but investigation in 2002 disclosed that Blackacre had been 
assessed on the county tax rolls in the name of Richard Roe since 2000.  In 2002, did John 
Doe have a marketable record title to Blackacre free of the claims of Roe? 

 
Answer: No. The rights of Roe would need to be ascertained. However, this exception to the Act only 

prevents destruction of existing rights and does not create any new rights so Roe would have 
to prove up his purported interest based on something more than the mere payment of 
property taxes. 

 
Problem 2: Same facts as Problem 1 except that 2002 is the last year that Blackacre is assessed in the 

name of Richard Roe. In 2003 through 2005 Blackacre was assessed in the name of John Doe. 
In 2006 did John Doe have a marketable record title to Blackacre free of the claims of Roe? 

 
Answer: Yes. Any rights of Roe would be preserved for only three years after Blackacre was last 

assessed in his name. This assumes that no other exception is applicable to preserve any rights 
of Roe. 

 
Authorities 
& References: 

§ 712.03(6), Fla. Stat. (2009); 1 BOYER, FLORIDA REAL ESTATE TRANSACTIONS § 14.23[6] 
(2007). 

 
Comment: This exception necessitates examination of the county tax rolls for the three years prior to the 

year in which marketability is being determined.  
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STANDARD 17.8 
 

RIGHTS OF THE UNITED STATES AND FLORIDA 
 
 
STANDARD: THE ACT DOES NOT ELIMINATE ANY RIGHT, TITLE, OR INTEREST OF THE 
UNITED STATES OR FLORIDA RESERVED IN THE PATENT OR DEED BY WHICH THE 
UNITED STATES OR FLORIDA PARTED WITH TITLE. 
 
Problem: John Doe executed a deed to Blackacre and it was recorded in 1960. No mention of any other 

interest was contained in the deed. Nothing affecting Blackacre has been recorded since. The 
title to Blackacre was being examined in 2005. The seller agreed to furnish an abstract of title. 
The buyer demanded that the seller provide an abstract which included the conveyance by 
which the United States or Florida parted with title. Was the demand justified? 

 
Answer: Yes. The statutory exception includes the interests of any officers, boards, commissions or 

other agencies of the United States or Florida. 
 
Authorities 
& References: 

§ 712.04, Fla. Stat. (2009).  

 
Comment: With respect to submerged sovereignty land, see § 712.03(7), Fla. Stat. (2009) (effective June 

15, 1978); Coastal Petroleum Co. v. American Cyanamid Co., 492 So. 2d 167 (Fla. 1986), 
cert. den. 479 U.S. 1065 (1987) (holding that the Marketable Record Title Act as originally 
enacted and as subsequently amended did not operate to divest the state of title to sovereignty 
lands, even though conveyances of state lands to private interests encompassed sovereignty 
lands within the lands being conveyed); 1 BOYER, FLORIDA REAL ESTATE TRANSACTIONS § 
14.23[7] (2007); FLORIDA REAL PROPERTY TITLE EXAMINATION AND INSURANCE 
§ 2.7 (Fla. Bar CLE 5th ed. 2006). 
 
Effective July 1, 2010, § 712.03(9), Fla. Stat., created another exception for any right, title or 
interest held by the Trustees of the Internal Improvement Trust Fund, any water management 
district created under chapter 373, or the United States. 
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STANDARD 17.9 
 

Reserved for future title standard 
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STANDARD 17.10 
 

ELIMINATION OF HOMESTEAD 
 
 
STANDARD: THE ACT CAN BE RELIED UPON TO DEFEAT A CLAIM OF HOMESTEAD 
AGAINST A CONVEYANCE RECORDED PRIOR TO THE ROOT OF TITLE, UNLESS 
CLAIMANT FILES A NOTICE WITHIN THE 30 YEAR PERIOD AFTER THE EFFECTIVE DATE 
OF THE ROOT OF TITLE. 
 
Problem 1: John Doe owned and resided on Blackacre as his homestead, with his wife and two children. 

In 1960 John Doe conveyed Blackacre to Richard Roe for valuable consideration, but without 
the joinder of his wife. John Doe died in 1967, survived by his wife and children. Blackacre 
was conveyed by Roe in 1972. In 2005, Buyer's attorney examined the abstract and objected 
to the title. No notice of the homestead claim had ever been filed. Was the attorney’s 
objection valid? 

 
Answer: No. The 1972 deed was the root of title, and all claims prior to it are extinguished unless 

specifically exempted by the Act. 
 
Problem 2: Same facts as Problem 1 except that there were no conveyances of Blackacre after the 1960 

conveyance by John Doe. Was the attorney’s objection valid? 
 
Answer: Yes. The homestead claim renders the 1960 deed void and this is a defect inherent in the root 

of title. 
 
Authorities 
& References: 

§§ 712.01-.04, Fla. Stat. (2009); ITT Rayonier, Inc. v. Wadsworth, 386 F.Supp. 940, 942-43 
(M.D. Fla. 1975), accord, ITT Rayonier, Inc. v. Wadsworth, 346 So. 2d 1004, 1009 (Fla. 
1977); see also, Reid v. Bradshaw, 302 So. 2d 180, 181 (Fla. 1st DCA 1974) (homestead 
rights are not eliminated by the mere passage of time). 

  
Comment: The answer to Problem 1 would probably be the same without regard to whether the 

homestead owner died before or after the effective date of the root of title. See § 712.04, Fla. 
Stat. However, the Reid v. Bradshaw opinion casts some doubt in the latter instance, and 
caution should be exercised in such a situation. See also, Conservatory-City of Refuge, Inc. v. 
Kinney, 514 So. 2d 377, 378 (Fla. 2d DCA 1987) (holding that the Act did not apply to 
eliminate homestead claims where the children’s remainder interests did not vest until the 
homestead owner died, which was after the asserted root of title). 
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CHAPTER 18 
 

HOMESTEAD 
                                                     _____________________________________ 

 
STANDARD 18.0 

 
HOMESTEAD EXEMPTIONS – HEAD OF FAMILY  

 
STANDARD: ON OR AFTER JANUARY 8, 1985, HOMESTEAD PROPERTY MAY BE OWNED 
BY A NATURAL PERSON, WITHOUT REGARD TO THE OWNER’S STATUS AS HEAD OF A 
FAMILY. 
 

Problem: Mary Doe, a single woman living alone, owned and resided on Blackacre. A money 
judgment was obtained against her after January 8, 1985. May Mary Doe have her 
home designated exempt from levy by forced sale to satisfy this judgment? 

Answer: 
 
Yes. 

Authorities & 
References: 

 
Art. X, § 4(a), FLA. CONST. (1968) (as amended); §§ 222.01, ,02, Fla. Stat.  

Comment: Effective January 8, 1985, the Florida electors amended the 1968 Florida 
Constitution, Article X, section 4(a) replacing property owned by the “head of a 
family” with property owned by a “natural person.” Sections 222.01 and 222.02, 
Fla. Stat., relating to designation by an owner of homestead for an exemption from 
forced sale, were amended to allow a natural person rather than the head of a family 
to obtain protection from levy. This change also applies to restrictions on alienation 
and devise of homestead property. The Supreme Court of Florida has applied the 
definition of “head of a family” in Florida Constitution Article X, section 4(a) 
relating to the forced sale exemption, to the restrictions on alienation and devise in 
section 4(c). See, Holden v. Gardner, 420 So. 2d 1082 (Fla. 1982). Based on this 
reasoning, it appears the definition of a “natural person” in section 4(a) for the 
forced sale exemption also applies to the restrictions on alienation and devise in 
section 4(c).  
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STANDARD 18.1 
 

ALIENATION OF HOMESTEAD PROPERTY 
JOINDER OF SPOUSE 

 
 
STANDARD: WHEN THE OWNER OF HOMESTEAD PROPERTY IS MARRIED, THE SPOUSE 
MUST JOIN IN ANY CONVEYANCE OR ENCUMBRANCE OF THE PROPERTY UNLESS THE 
PROPERTY IS HELD AS A TENANCY BY THE ENTIRETIES AND IS CONVEYED TO THE 
SPOUSE OR IS HELD BY ONE SPOUSE AND IS CONVEYED TO BOTH SPOUSES AS 
TENANTS BY THE ENTIRETIES. 
 

Problem 1: John Doe, a married man, owned homestead property. He alone executed a deed in 
1965 conveying it to his wife, Mary Doe. Is Mary’s title marketable? 

Answer: No. Joinder of the spouse was required. The answer might be different if the 
conveyance occurred on or after the effective date of the 1968 Florida Constitution. 
See Comment. 

Problem 2: 
 
John Doe, a married man, owned homestead property. He alone executed a deed in 
1975 conveying it to himself and his wife, Mary Doe, as tenants by the entireties. Is 
the deed valid? 

Answer: 
 
Yes. See Jameson v. Jameson, 387 So. 2d 351 (Fla. 1980). 
 

Problem 3: 

 

 
John Doe, a married man, owned homestead property. He alone executed a deed 
conveying it to Richard Roe. John's wife, Mary Doe, executed a separate deed 
purporting to convey the property to Richard Roe. Is Roe's title marketable? 

Answer: 
 
No. Both spouses must join in a conveyance of homestead property. 

Problem 4: 
 
Mary Doe, a married woman, owned Blackacre, and resided on it with her husband, 
John Doe. John was an invalid and Mary was the head of the family. Mary Doe 
alone executed a deed conveying Blackacre to Richard Roe. Is the deed valid? 

Answer: 
 
No. John Doe must join in the deed. It is immaterial whether the deed was executed 
prior to or subsequent to the effective date of the 1968 Florida Constitution, or 
whether Mary Doe, under prior law, was a free dealer. See Bigelow v. Dunphe, 197 
So. 328 (Fla. 1940); FUND TN 16.04.05. 

Problem 5: 
 
Mary Doe owned Blackacre and resided on it with her husband, John Doe, who was 
the head of the family. In May 1985, Mary executed a deed conveying Blackacre to 
Richard Roe. Is the deed valid? 

Answer: 
 
No. John Doe must join in the deed. On or after January 8, 1985, the restriction on 
alienation of homestead property applies whether or not the owner of the homestead 
is the head of a family. 
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Problem 6: 
 
John and Mary Doe, husband and wife, owned homestead property as a tenancy by 
the entireties. John alone executed a deed conveying the homestead to Mary. Is 
Mary’s title marketable? 

Answer: 
 
Yes. 

Authorities & 
References: 

 
Art. X, § 4(c), FLA. CONST. (1968); Art. X, §§ 1, 4, FLA. CONST. (1885); § 689.11, 
Fla. Stat.; Jameson v. Jameson, 387 So. 2d 351 (Fla. 1980); Williams v. Foerster, 
335 So. 2d 810 (Fla. 1976); Estep v. Herring, 18 So. 2d 683 (Fla. 1944); John v. 
Purvis, 199 So. 340 (Fla. 1940); Moorefield v. Byrne, 140 So. 2d 876 (3d DCA 
1962), cert. denied, 147 So. 2d 530 (Fla. 1962); 2 BOYER, FLORIDA REAL ESTATE 
TRANSACTIONS § 21.03[2] (2008); FLORIDA REAL PROPERTY TITLE EXAMINATION 
AND INSURANCE § 3.122 (Fla. Bar CLE 5th ed. 2006); FUND TN 16.02.03. 

Comment: 
 
Joinder is required under both the 1885 and 1968 Florida Constitutions.  Section 
689.11(1), Fla. Stat., however, was amended in 1971 to permit interspousal 
conveyances of homestead property without joinder. The statute's constitutionality 
has been upheld with respect to property held as a tenancy by the entireties and 
applied to a 1965 conveyance. Williams v. Foerster, 335 So. 2d 810 (Fla. 1976). 
 
The 1968 Florida Constitution has been construed to permit the interspousal creation 
of a tenancy by the entireties in homestead property without the joinder of the 
grantee spouse. See, Jameson v. Jameson, 387 So. 2d 351 (Fla. 1980). This case also 
indicates that a conveyance of homestead property from one spouse to the other is 
valid without the joinder of the grantee spouse. Caution should be exercised in this 
latter situation, however, as it was not involved in the facts of the Jameson case. 
Neither of these two conveyances of homestead property was valid without spousal 
joinder if made prior to January 7, 1969, the effective date of the 1968 Florida 
Constitution. 
 
On or after January 8, 1985, property owned and resided on by a natural person may 
have homestead status without regard to the owner's status as head of a family. See, 
Title Standard 18.0 (Homestead Exemptions — Head of Family). 
 
For a history of Florida homestead law, see, Crosby and Miller, Our Legal 
Chameleon, The Florida Homestead Exemption (pts. I-V), 2 U. FLA. L. REV. 12, 
219, 346 (1949); Note, Our Legal Chameleon is a Sacred Cow: Alienation of 
Homestead Under the 1968 Constitution, 24 U. FLA. L. REV. 701 (1972); Maines 
and Maines, Our Legal Chameleon Revisited: Florida's Homestead Exemption, 30 
U. FLA. L. REV. 227 (1978). 
 
See also Title Standards 6.4 (Conveyance of Entireties Property By One Spouse To 
The Other), 18.2 (Gratuitous Alienation Of Homestead Property Before January 7, 
1969) and 18.3 (Gratuitous Alienation Of Homestead Property On Or After January 
7, 1969). 
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STANDARD 18.2 

 
GRATUITOUS ALIENATION OF HOMESTEAD PROPERTY 

BEFORE JANUARY 7, 1969 
 
 

[Title Standard deleted. See archived version for text.] 
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STANDARD 18.3 
 

GRATUITOUS ALIENATION OF HOMESTEAD PROPERTY 
ON OR AFTER JANUARY 7, 1969 

 
 
STANDARD: ON OR AFTER JANUARY 7, 1969, HOMESTEAD PROPERTY MAY BE 
ALIENATED BY GIFT. 
 
 

Problem 1: 
 
John Doe owned Blackacre and resided on it as head of his family with his wife, 
Mary Doe, and his minor child, Alice Doe. In 1980 John Doe, joined by Mary Doe, 
gratuitously conveyed Blackacre to John Doe and Mary Doe as tenants by the 
entireties. Subsequently, John Doe died. Was Mary Doe the fee owner of Blackacre? 

Answer: 
 
Yes. 

Problem 2: 
 
Same facts as above, except that Mary Doe did not join in the conveyance. After 
John Doe's death, was Mary Doe the fee owner of Blackacre? 

Answer: Yes. 

Authorities & 
References: 

Art. X, § 4(c), FLA. CONST. (1968); Jameson v. Jameson, 387 So. 2d 351 (Fla. 
1980); 1A BOYER, FLORIDA REAL ESTATE TRANSACTIONS § 21.27[1] (2008). 

Comment: 
 
In Jameson v. Jameson, 369 So. 2d 436 (Fla. 3d DCA 1979), the Third District 
Court of Appeal construed article X, § 4(c) of the Florida Constitution to require the 
spouse of a homestead titleholder to join in an interspousal conveyance of the 
homestead to the husband and wife as tenants by the entireties and declared § 
689.11(1), Fla. Stat. unconstitutional to the extent that it would allow interspousal 
conveyance of the homestead without joinder. This decision was reversed in 
Jameson v. Jameson, 387 So. 2d 351 (Fla. 1980), in which the Florida supreme 
court held that the Florida Constitution does not require joinder in an interspousal 
conveyance of solely owned homestead property to the husband and wife as tenants 
by the entireties, and that § 689.11(1), Fla. Stat. is consistent with the constitutional 
provision as construed by it. 

 
 
See Title Standard 18.1 (Alienation of Homestead Property — Joinder of Spouse). 
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STANDARD 18.4 
 

ALIENATION OF HOMESTEAD PROPERTY — POWER OF ATTORNEY 
 

 
STANDARD: A CONVEYANCE OR ENCUMBRANCE OF HOMESTEAD PROPERTY 
ACCOMPLISHED BY THE EXERCISE OF A POWER OF ATTORNEY OR DURABLE POWER 
OF ATTORNEY SPECIFICALLY AUTHORIZING A CONVEYANCE OR ENCUMBRANCE OF 
REAL PROPERTY IS ACCEPTABLE. 
 
 

Problem 1: 
 
John Doe, the homestead owner of Blackacre, resided on it with his wife, Mary Doe. 
Mary Doe executed a power of attorney with all the formalities of a deed to John 
Doe. The power of attorney, which was recorded, specifically authorized John Doe 
to convey real property. John Doe conveyed Blackacre to Richard Roe, executing 
the deed: “John Doe” and “Mary Doe, by John Doe as her attorney-in-fact.” Does 
the conveyance to Richard Roe constitute a cloud upon the title to Blackacre? 

Answer: No. 

Problem 2: 
 
John Doe, the homestead owner of Blackacre, resided on it with his wife, Mary Doe. 
John Doe executed a power of attorney with all the formalities of a deed to Mary 
Doe. The power of attorney, which was recorded, specifically authorized Mary Doe 
to convey real property. Mary Doe conveyed Blackacre to Richard Roe, executing 
the deed: “John Doe, by Mary Doe as his attorney-in-fact” and “Mary Doe.” Does 
the conveyance to Richard Roe constitute a cloud upon the title of Blackacre? 

Answer: No. 

Problem 3: 
 
John Doe, the homestead owner of Blackacre, resided on it with his wife, Mary Doe. 
John Doe executed a power of attorney with all the formalities of a deed to Richard 
Roe. Mary Doe executed a power of attorney with all the formalities of a deed to 
Richard Roe. The powers of attorney, which were recorded, specifically authorized 
Richard Roe to convey real property. Richard Roe conveyed Blackacre to Stephen 
Grant, executing the deed: “John Doe, by Richard Roe as his attorney-in-fact” and 
“Mary Doe, by Richard Roe as her attorney-in-fact.” Does the conveyance to 
Stephen Grant constitute a cloud upon the title to Blackacre? 

Answer: 
 
No. The same result also follows if Richard Roe was acting under a single power of 
attorney jointly executed by both John and Mary Doe. Also, the result would be the 
same if Richard Roe acted as attorney-in-fact for only one spouse and the other 
spouse executed the deed. 

Authorities & 
References: 

Art. X, § 4(c), FLA. CONST. (1968) (as amended); § 689.111, Fla. Stat.; § 709.08(6), 
Fla. Stat.; In re Estate of Schriver, 441 So. 2d 1105 (Fla. 5th DCA 1983); see also, 
City National Bank of Florida v. Tescher, 578 So. 2d 701 (Fla. 1991) James v. 
James, 843 So. 2d 304 (Fla. 5th DCA 2003). 
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Comment: 
  
Section 689.111, Fla. Stat. which became effective on May 12, 1971, provides that 
the owner of homestead property may execute a deed or mortgage by virtue of a 
power of attorney, and joinder may be accomplished by the exercise of a power of 
attorney. In 1995,  § 709.08(6), Fla. Stat. was amended to specifically include the 
homestead property.  In addition, § 709.015(4), Fla. Stat., dealing with the exercise 
of powers of attorney when the principal has been reported by the armed forces as 
missing, implies that homestead property held as a tenancy by the entireties may be 
conveyed under a power of attorney after the lapse of one year from the report that 
the principal is missing. Even though the Constitution requires a joinder of the 
spouse in an alienation by the owner, such joinder may be by power of attorney. 
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STANDARD 18.5 
 

ALIENATION OF HOMESTEAD PROPERTY 
BY GUARDIAN PRIOR TO OCTOBER 1, 1970 OR 

FROM JULY 1, 1975 THROUGH OCTOBER 1, 1977 
 
 

[Title Standard deleted. See archived version for text.] 
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STANDARD 18.6 
 

ALIENATION OF HOMESTEAD PROPERTY 
BY GUARDIAN BETWEEN OCTOBER 1, 1970 AND JULY 1, 1975, OR 

ON OR AFTER OCTOBER 1, 1977 
 
 
STANDARD: ON OR AFTER OCTOBER 1, 1970, THROUGH JUNE 30, 1975, AND ON OR AFTER 
OCTOBER 1, 1977, HOMESTEAD PROPERTY MAY BE ALIENATED OR ENCUMBERED BY 
THE GUARDIAN OF THE PROPERTY OF AN INCAPACITATED OWNER OR SPOUSE ON 
PETITION AND ORDER OF THE CIRCUIT COURT. 
 
 

Problem 1: 
 
John Doe owned Blackacre and resided on it as the head of his family with Mary 
Doe, his wife, and their minor child. Mary Doe was adjudged incompetent on 
January 10, 1973, and John Doe was appointed guardian of the property of Mary 
Doe. John Doe conveyed Blackacre to Richard Roe on June 10, 1973. John Doe 
joined in the conveyance as guardian of the property of Mary Doe, pursuant to an 
order of the circuit court authorizing the sale. Was the conveyance valid? 

Answer: Yes. 

Problem 2: John Doe owned Blackacre and resided on it as the head of his family with Mary 
Doe, his wife, and their minor child. John Doe was adjudged incompetent on 
December 10, 1977, and Mary Doe was appointed guardian of the property of John 
Doe. Mary Doe, as guardian, conveyed Blackacre to Richard Roe on June 10, 1978 
pursuant to a court order authorizing the sale. Mary Doe joined in the conveyance as 
the spouse of the homestead owner. Was the conveyance valid? 

Answer: Yes. 

Authorities & 
References: 

Art. X, § 4(c), FLA. CONST. (1968) (as amended); § 745.15, Fla. Stat. (1973); § 
26.012, Fla. Stat. (1973 & Supp. 1974); § 744.441, Fla. Stat. (1977); § 744.451(1), 
Fla. Stat.; In re Guardianship of Tanner, 564 So. 2d 180 (Fla. 3d DCA 1990); 
FLORIDA REAL PROPERTY TITLE EXAMINATION AND INSURANCE § 3.142 (Fla. Bar 
CLE 4th ed. 1999); FUND TN 16.02.01. 

Comment: 
  
On or after October 1, 1970 through December 31, 1973, statutory authority existed 
for a guardian of the property of an incompetent to convey homestead property held 
as a tenancy by the entireties if only one spouse was incompetent. §§ 745.15(1), (4), 
Fla. Stat. (1971); §§ 745.15(1), (4), Fla. Stat. (1973). On or after January 1, 1974 
through June 30, 1975, and on or after October 1, 1977, statutory authority exists for 
a guardian to convey such property with court approval even when both spouses are 
incapacitated. §§ 745.15(1), (4), Fla. Stat. (1973); § 744.441(12), Fla. Stat. See 
FUND TN 16.02.01. 
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 Except for property owned by the ward in a tenancy by the entireties, statutory 
authority exists for the encumbrance of homestead by a guardian of the property, 
with court approval, on or after October 1, 1970 through June 30, 1975 and on or 
after October 1, 1977. § 744.441(12), Fla. Stat. (1977); § 745.15(1), Fla. Stat.  
(1971). On or after January 1, 1974 through June 30, 1975 and on or after October 1, 
1977, a guardian could encumber property owned by the ward in a tenancy by the 
entireties; however, for all other periods statutory authority did not exist that 
allowed such property to be encumbered. Compare § 744.441(12), Fla. Stat. (1979) 
and § 745.15(4), Fla. Stat. (1973) with § 745.15(4), Fla. Stat. (1971). See FUND TN 
16.02.01. 
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STANDARD 18.7 
 

DEVISE OF HOMESTEAD PROPERTY BEFORE JANUARY 7, 1969 
 

 
 

[Title Standard deleted. See archived version for text.] 
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STANDARD 18.8 

 
DEVISE OF HOMESTEAD PROPERTY ON OR AFTER JANUARY 7, 1969 

 
 
STANDARD: A DEVISE OF HOMESTEAD BY ONE DYING ON OR AFTER JANUARY 7, 1969, IS 
VALID IF THE DECEDENT IS NOT SURVIVED BY EITHER SPOUSE OR MINOR CHILD, AND 
A DEVISE MAY BE MADE TO THE SPOUSE IF THERE IS NO MINOR CHILD. 
 
 

Problem 1: John Doe, a widower, died after January 7, 1969, survived by his three adult 
children. By his will he devised his homestead to one of his children. Was the devise 
valid? 

Answer: 
 
Yes. Since John was not survived by a spouse or minor child, there were no 
restrictions on the devise of his homestead. Presumably he could have excluded all 
of his children and devised the homestead to anyone else. In re Estate of McGinty, 
258 So. 2d 450 (Fla. 1971) supports this, although the devise in that case was to one 
of the children. On or after January 1, 1976, see also § 732.4015, Fla. Stat. (1985). 
 
The devise would not be valid if John were survived by a minor child. Effective July 
1, 1973, the age of majority was changed from 21 years to 18 years of age. § 
1.01(14), Fla. Stat. (1985). 

Problem 2: John Doe died after January 7, 1969, survived by his widow, Mary Doe, and two 
adult children. By his will he devised his homestead to his widow, Mary. Was the 
devise valid? 

Answer: 
  
Yes. The 1968 Florida Constitution was amended in 1972 to permit this, effective as 
of January 2, 1973. In fact, a devise such as this would be valid if made on or after 
January 7, 1969. See In re Estate of McCartney, 299 So. 2d 5 (Fla. 1974) (upholding 
such a devise made in 1970). See also  § 732.4015, Fla. Stat. (1985). 

Problem 3: 
 
John Doe died after January 7, 1969, survived by his widow, Mary Doe, and two 
minor children. By his will he devised his homestead to his widow, Mary. Was the 
devise valid? 

Answer: 
 
No. As John was survived by minor children, the devise was invalid. 

Problem 4: 
 
Mary Doe died after January 7, 1969, survived by her dependent husband, John 
Doe, and two adult children, Thomas and Alice. By her will she devised her 
homestead to her son, Thomas. Was the devise valid? 
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Answer: 
 
No. Mary was survived by a spouse. Since she had no minor children, she could 
have devised the homestead to her spouse, but not to anyone else. The result would 
be the same if John was not dependent, and therefore Mary was not the head of a 
family, provided that Mary died on or after January 8, 1985. 

Problem 5: 
 
John Doe, a single man living alone on Blackacre, died in May, 1985. He was 
survived by an adult son and minor daughter, neither of whom lived with nor was 
dependent on him. By his will, John Doe devised Blackacre to his brother. Was the 
devise valid? 

Answer: No. The devise was not valid because John was survived by a minor child. Effective 
January 8, 1985, a single person's residence is subject to the restrictions on devise of 
homestead property. See FUND TN 16.04.02. 

Authorities & 
References: 

 
Art. X, § 4(c), FLA. CONST. (1968); §§ 732.401, .4015, Fla. Stat. (1985);  §§ 731.05, 
.27, Fla. Stat. (1973); see also §§ 732.102, .103, Fla. Stat. (1985);  § 731.23, Fla. 
Stat. (1973); In re Estate of McCartney, 299 So. 2d 5 (Fla. 1974); In re Estate of 
McGinty, 258 So. 2d 450 (Fla. 1971); 2 BOYER, FLORIDA REAL ESTATE 
TRANSACTIONS § 21.24 (2008); FUND TN 2.06.01, 2.06.03. 

Comment: 
 
On or after January 8, 1985, property owned and resided on by a natural person may 
have homestead status without regard to the owner's status as head of a family. See 
Title Standard 18.0 (Homestead Exemptions — Head of Family). 
 
When not devised as permitted by law, as in Problems 3 and 5, the homestead 
descends under the law of intestate succession. Prior to January 1, 1976, when the 
decedent was survived by a widow and lineal descendants, § 731.27 provided a life 
estate for the widow with a vested remainder to the lineal descendants. See §§ 
731.05, .23, .27, Fla. Stat. (1973); Stephens v. Campbell, 70 So. 2d 579 (Fla. 1954). 
On or after January 1, 1976, if the decedent is survived by a spouse and lineal 
descendants, § 732.401, Fla. Stat. provides a life estate for the surviving spouse with 
a vested remainder to the lineal descendants. See §§ 732.401, .4015, Fla. Stat. 
(1985). 
 
See Title Standard 18.8-1 (Descent Of Homestead Property). 
 
Article X, section 5 of the 1968 Florida Constitution states in part: “There shall be 
no distinction between married women and married men in holding, control, 
disposition, or encumbering of their property, both real and personal. . . .” On or 
after January 1, 1976, this provision is incorporated in § 732.401 and § 732.4015, 
Fla. Stat. (2008), which read “spouse” instead of “widow.” The constitutional 
provision should be considered whenever dealing with a pre-1976 devise of 
homestead. See FUND TN 2.06.03. 
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STANDARD 18.8-1 
 

DESCENT OF HOMESTEAD PROPERTY 
 
 
STANDARD: HOMESTEADS DESCEND AS OTHER INTESTATE PROPERTY, BUT IF THE 
DECEDENT IS SURVIVED BY: (1) A SPOUSE AND LINEAL DESCENDANTS, THE SPOUSE 
TAKES A LIFE ESTATE WITH A VESTED REMAINDER TO THE LINEAL DESCENDANTS IN 
BEING AT THE DECEDENT'S DEATH.;  OR (2) A SPOUSE BUT NO LINEAL DESCENDANTS, 
THE SPOUSE TAKES THE FULL FEE SIMPLE TITLE.  
 
 

Problem 1: 
 
John Doe, the owner of homestead property, died intestate, survived only by his 
wife Mary and son Thomas. May Mary alone convey the homestead in fee simple 
absolute? 

Answer: 
 
No. Mary takes a life estate with a vested remainder to Thomas. 

Problem 2: 
 
Mary Doe, the owner of homestead property, died intestate, survived only by her 
dependent husband John and son Thomas. May John alone convey a 1/2 interest in 
the homestead in fee simple absolute? 

Answer: 
 
(Before January 1, 1976) Yes. John takes a fee simple absolute by intestate 
succession equally with his son, the other heir, as § 731.27, Fla. Stat. applied only to 
widows. But see Art. X, § 5, FLA. CONST. (on or after January 7, 1969). 
 
(On or after January 1, 1976) No. John takes a life estate with a vested remainder to 
Thomas as  § 732.401, Fla. Stat. applies to either spouse. 

Problem 3: 
 
John Doe, the owner of homestead property, died intestate, survived only by his 
wife Mary and grandson Stephen. May Mary alone convey the homestead in fee 
simple absolute? 
 

Answer: 
 
No. Mary takes a life estate with a vested remainder to the lineal descendant, 
Stephen. 

Problem 4: 
 
John and Mary Doe owned the homestead property as tenants by the entirety. John 
died.  May Mary alone convey the homestead in fee simple absolute?  

Answer: 
 
Yes.   Section 732.401(2), Fla. Stat. provides that § 732.401(1), Fla. Stat. shall not 
apply to property that the decedent and spouse owned as tenants by the entirety. 

Problem 5: 
 
John Doe, the owner of homestead property, died intestate, survived only by a 
nephew who lives out of state and who had very little, if any, contact with Mr. Doe.  
Can the personal representative of John Doe’s estate sell the homestead property? 
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Answer: 
 
No.  

Authorities & 
References: 

 
Art. X, § 4(b), FLA. CONST. (1968); §§ 732.401, .4015; §§ 731.27, .23, Fla. Stat. 
(1973); 1A BOYER, FLORIDA REAL ESTATE TRANSACTIONS § 21.24 (2007); FUND 
TN 2.06.01, 2.06.02. 

 

Comment: 
 
Article X, section 5 of the 1968 Florida Constitution states in part: “There shall be 
no distinction between married women and married men in the holding, control, 
disposition, or encumbering of their property, both real and personal . . . .” On or 
after January 1, 1976, this provision is incorporated in  § 732.401, Fla. Stat. and § 
732.4015, Fla. Stat. which reads “spouse” instead of “widow.”  The constitutional 
provision should be considered whenever dealing with pre-1976 descent of 
homestead. 

 
 
A personal representative of an intestate decedent’s estate cannot sell the decedent’s 
homestead property if the decedent was survived by one or more heirs at law. See    
§§ 733.607(1), .608(1), Fla. Stat.  Title to the homestead property vests at the 
decedent’s death in the heirs at law.  See §§ 732.101(2), .103 (class of  heirs at law).  
See also Traeger v. Credit First N.A. and Moss v. Estate of Moss cited in the 
Comments section of Standard 18.10, Title Standard 18.8 (Devise Of Homestead 
Property On Or After January 7, 1969), and Title Standard 18.10 (Sale of Devised 
Homestead by Personal Representative). 
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STANDARD 18.9 
 

HOMESTEAD — JURISDICTION OF COUNTY JUDGE 
 
 
 
 

[Title Standard deleted. See archived version for text.] 
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STANDARD 18.10 
 
 

SALE OF DEVISED HOMESTEAD BY PERSONAL REPRESENTATIVE 
 
STANDARD:  PROVIDED A TESTATE DECEDENT IS NOT SURVIVED BY A SPOUSE OR A 
MINOR CHILD, THE PERSONAL REPRESENTATIVE MAY CONVEY HOMESTEAD 
PROPERTY PURSUANT TO: (a) A SPECIFIC DIRECTION IN THE WILL TO SELL THE 
HOMESTEAD; OR (b) A GENERAL POWER OF SALE IN THE WILL OR A RECORDED 
COURT ORDER IF THE DEVISEES ARE NOT WITHIN THE CLASS OF HEIRS LISTED IN. § 
732.103, Fla. Stat.  
 

Problem 1:  John Doe died testate survived only by three adult children. His residence was 
specifically devised to a non-profit charitable corporation. The will contains full 
powers of sale. May the personal representative convey the property? 

Answer: Yes. 

Problem 2: John Doe died testate survived only by three adult children. His residence was not 
specifically devised in the will, and the residuary beneficiaries were three non-profit 
charitable corporations. The will contains full powers of sale. May the personal 
representative convey the property? 

Answer: Yes. 

Problem 3: John Doe died testate survived only by three adult children. His residence was 
specifically devised to one of the children. The will contains full powers of sale. 
May the personal representative convey the property? 

Answer: No.   

Problem 4: John Doe died testate survived only by three adult children. His residence was not 
specifically devised in the will, and his children are the residuary beneficiaries. The 
will contains full powers of sale. May the personal representative convey the 
property? 

Answer: No.   

Problem 5: John Doe died testate survived only by three adult children. His will directs his 
residence to be sold with the proceeds to be distributed to his children. May the 
personal representative convey the property? 

Answer: Yes.   

Problem 6:  John Doe died testate survived only by three adult children. His residence was not 
specifically devised in the will, and his children and two non-profit corporations are 
the residuary beneficiaries. The will contains full powers of sale. May the personal 
representative convey the property? 

Answer: No, as to the interest of the children.   
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Authorities & 
References: 

Art. X § 4(b), FLA. CONST. (constitutional homestead exemptions inure to surviving 
spouse and heirs); Art. X § 4(c), FLA. CONST. (homestead not subject to devise if 
there is a surviving spouse or minor child, except the homestead may be devised to 
the owner's spouse if there be no minor child); § 732.103, Fla. Stat. (2008) (defining 
the class of heirs); § 733.607, Fla. Stat. (2008) (“Except as otherwise provided by a 
decedent’s will, every personal representative has a right to, and shall take possession 
or control of, the decedent’s property, except the protected homestead”); McKean v. 
Warburton, 919 So. 2d 341, 347 (Fla. 2005) (“where a decedent is not survived by a 
spouse or minor children, the decedent’s homestead property passes to the residuary 
devisees, not the general devisees, unless there is a specific testamentary disposition 
ordering the property to be sold and the proceeds made a part of the general estate.”); 
Snyder v. Davis, 699 So. 2d 999, 1005 (Fla. 1997) (homestead protection from forced 
sale applies to any family member within the class of persons categorized in § 
732.103, Fla. Stat.); City National Bank of Florida v. Tescher, 578 So. 2d 701, 703 
(Fla. 1991) (no restriction on devising homestead property where no surviving minor 
child and surviving spouse waives homestead rights); Cutler v. Cutler, 994 So. 2d 
341, 345 (Fla. 3d DCA 2008) (holding that a direction in the will that claims of the 
estate be paid out of homestead is the equivalent of specific order to sell the 
homestead); Harell v. Snyder, 913 So. 2d 749, 753 (Fla. 5th DCA 2005) (“homestead 
does not become a part of the probate estate unless a testamentary disposition is 
permitted and is made to someone other than an heir, i.e., a person to whom the 
benefit of homestead protection could not inure”); Traeger v. Credit First N.A., 864 
So. 2d 1188, 1190 (Fla. 5th DCA 2004) (holding that it does not matter that a devisee 
is not the closest heir under the intestacy statute as the homestead protection applies 
to all members within the class of heirs); In re Estate of Hamel, 821 So. 2d 1276, 
1279 (Fla. 2d DCA 2002) (holding that “the best, and perhaps the only, recognized 
exception to the general rule [that homestead property, whether devised or not, passes 
outside of the probate estate] occurs when the will specifically orders that the 
property be sold and the proceeds be divided among the heirs.”); Moss v. Estate of 
Moss, 777 So. 2d 1110, 1113 (Fla. 4th DCA 2001) (homestead protection inures to 
heirs of decedent’s predeceased spouse); Knadel v. Estate of Knadel, 686 So. 2d 631, 
632 (Fla. 1st DCA 1996) (where will directs sale of homestead for distribution to 
residuary devisees, proceeds become asset of estate subject to creditor claims); 
Clifton v. Clifton, 553 So. 2d 192, 194 n. 3 (Fla. 5th DCA 1989) (“[h]omestead 
property, whether devised or not, passes outside of the probate estate.  Personal 
representatives have no jurisdiction over nor title to homestead, and it is not an asset 
of the testatory estate. . . . It is only when the testator specifies in the will that the 
homestead is to be sold and the proceeds to be divided that the homestead loses its 
“protected” status”); Estate of Price v. West Fla. Hospital, Inc., 513 So. 2d 767 (Fla. 
1st DCA 1987) (where will directs sale of homestead with no intent to reinvest the 
proceeds, the proceeds become asset of estate subject to creditor claims).  

Comments: This Standard and the problems hereunder assume a duly appointed personal 
representative and a will admitted to probate in a Florida proceeding.  See generally, 
Title Standard 5.2. 

Homestead property passes outside of the estate and the personal representative 
lacks authority to convey such property unless (i) the testator is not survived by a 
spouse or minor child and (ii) the will expresses the testator’s intention that the 
property lose its homestead character by (a) devising it to someone not within the 
class of heirs or (b) by specifically directing the personal representative to sell the 
homestead. 
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The Constitutional homestead provision “is to be liberally construed in favor of 
maintaining the homestead property.”  Snyder v. Davis, 699 So. 2d 999, 1002 (Fla. 
1997). 

It is a common misconception that the absence of an order determining homestead 
indicates that the property is not “protected homestead.”  In fact, property which 
qualifies as protected homestead constitutes protected homestead, even if no order to 
that effect has been entered.   

The practitioner should record proof that the property was not devised to a person 
within the class of heirs in § 732.103, Fla. Stat.  Proof that the decedent was not 
survived by a spouse or minor child may be by an affidavit of a knowledgeable 
person. Proof that the devisee of the homestead property is not an heir of the 
decedent within the class of heirs set forth in § 732.103, Fla. Stat. may likewise be 
by affidavit of a knowledgeable person. 
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         CHAPTER 20 
 

MARITAL PROPERTY 
____________________ 

 
STANDARD 20.1 

 
RECITAL OF UNMARRIED STATUS 

 
 

STANDARD: THE RECITAL IN AN INSTRUMENT OF RECORD THAT A PERSON IS 
UNMARRIED MAY BE RELIED UPON IN THE ABSENCE OF ANY EVIDENCE IN THE CHAIN 
OF TITLE OR OTHER KNOWN FACTS INDICATING THAT THE PERSON WAS MARRIED. 
 
Problem 1: John Doe conveyed Blackacre by a deed that recited that he was a single man. Nothing of record 

indicates that Doe was married prior to the recording of the deed. Is an examiner justified in 
relying on the recital of marital status? 

 
Answer: Yes. 
 
Problem 2: John Doe, the sole owner of Blackacre, conveyed it, describing himself as a single man. Several 

years previously, John Doe and Mary Doe, his wife, had joined in a mortgage of Blackacre. 
Nothing of record shows the termination of the marital status.  Is an examiner justified in 
assuming that the grantee takes free of any possible homestead rights? 

 
Answer: No. An examiner should require satisfactory record evidence of elimination of any possible 

homestead rights. 
 
Authorities 
& References: 

FLORIDA REAL PROPERTY TITLE EXAMINATION AND INSURANCE § 3.57 (Fla. Bar CLE 6th ed. 
2010);  FUND TN 20.02.03, 20.02.05. 

  
 
Comment: Although the recital of marital status may be binding as to the grantor or mortgagor, it does not 

eliminate the rights of one who is not a party. However, the improbability of outstanding 
interests that are not indicated by the chain of title justifies reliance. Any contrary facts coming 
to the examiner's attention, although not in the chain of title, cannot be ignored. 
 
A recital that a person is unmarried may include a reference to the person being single, a widow 
or widower. However, a designation as widow or widower of a particular spouse does not 
necessarily indicate current marital status. See FUND TN 20.02.03. 
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TITLE STANDARDS 20.2 – 20.10 
 

[Title Standards deleted.  See archived version for text.] 
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CHAPTER 21 
 

DESCRIPTIONS 
  
 

STANDARD 21.1 
 

TEST OF SUFFICIENCY OF PROPERTY DESCRIPTION 
 
 

STANDARD: IF THE DESCRIPTION OF LAND CONVEYED IN A DEED IS SUCH THAT A SURVEYOR, 
BY APPLYING THE RULES OF SURVEYING, CAN LOCATE THE SAME, SUCH DESCRIPTION IS 
SUFFICIENT, AND THE DEED WILL BE SUSTAINED IF IT IS POSSIBLE FROM THE WHOLE 
DESCRIPTION TO ASCERTAIN AND IDENTIFY THE LAND INTENDED TO BE CONVEYED.  
 
Problem 1: The lots in Block 5 of Country Club Estates are numbered consecutively, except for one 

unnumbered tract lying between Lots 5 and 8 and the plat of the subdivision shows no lots 
numbered 6 and 7. The original subdivider purported to convey Lot 6, Block 5, Country Club 
Estates to Richard Roe. Is Roe's title marketable? 

 
Answer: No. 
 
Problem 2: Same facts as above except that the original subdivider attempted to convey Lot 6, Block 5, 

Country Club Estates to Richard Roe by a metes and bounds description. Is Roe's title 
marketable? 

 
Answer: Yes. 
 
Problem 3: Title to Blackacre was conveyed to Roe by a deed in which the last call in the metes and 

bounds legal description read "continue 160 feet to the “point of beginning."   The actual 
distance for the call pursuant to a survey of the property is 200 feet to the point of beginning.  
Is Roe's title marketable? 

Answer: Yes. A surveying rule of construction as well as Florida case law establishes that in locating 
parcels of land, natural or artificial monuments control over courses and distances.  
Accordingly, errors in courses or distances in calls that run to a fixed point may be ignored. 
See Trustees of Internal Improvement Fund v. Westone, 222 So. 2d 10 (Fla. 1969) and 
Bridges v. Thomas, 118 So. 2d 549 (Fla. 2d DCA 1960). 

 
Authorities 
& References: 

 
Maynard v. Miller, 132 Fla. 269, 182 So. 220 (1938); Burns v. Campbell, 131 Fla. 630, 180 So. 
46 (1938); 19 Fla. Jur. 2d Deeds § 128 (2011); FUND TN 13.03.09. 
 

Comment: The standard uses the example of a deed, but the principle applies to any instrument containing a 
legal description. 
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STANDARD 21.2 
 

DESIGNATION OF COUNTY IN METES 
AND BOUNDS DESCRIPTIONS 

 
 
STANDARD: A DESCRIPTION OF PROPERTY DESCRIBED AS BEING IN THE STATE OF FLORIDA 
AND BY METES AND BOUNDS IN A STATED SECTION, TOWNSHIP, AND RANGE WITHOUT ANY 
COUNTY DESIGNATION IS SUFFICIENTLY DEFINITE. 
 
Problem: John Doe conveyed Blackacre which he owned, describing it as being in the State of Florida and 

by metes and bounds in Section 12, Township 5 N, Range 29 W. No county was designated in 
the deed. Is a corrective deed showing the county in which the land lies necessary? 

 
Answer: No. Since the section, township and range are definitely given as a part of the description, the 

location can be ascertained without question as to the county in which the land lies. 
 
Authorities 
& References: 

Miller v. Griffin, 99 Fla. 976, 128 So. 416 (1930); Black v. Skinner Mfg. Co., 53 Fla. 1090, 43 
So. 919 (1907); Peacock v. Feaster, 52 Fla. 565, 42 So. 889 (1906); 19 Fla. Jur. 2d Deeds § 129 
(2011); FUND TN 13.03.03. 
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STANDARD 21.3 
 

CONVEYANCE DESCRIBED ONLY BY REFERENCE 
TO PREVIOUS RECORDED DOCUMENT  

 
STANDARD: A CONVEYANCE WHICH DESCRIBES THE LAND ONLY BY A REFERENCE TO A 
PREVIOUSLY RECORDED INSTRUMENT, WITHOUT RECITING THE DESCRIPTION SET FORTH IN 
THE PREVIOUS INSTRUMENT, IS VALID, EVEN THOUGH THE TITLE EXAMINER MUST GO TO 
ANOTHER INSTRUMENT TO IDENTIFY THE PROPERTY CONVEYED.    
 
Problem: A recorded conveyance from John Doe to Richard Roe contains the description, “All of the 

property conveyed to me in that certain deed from Simon Grant recorded in Official Records 
Book 47392, Page 798, of the Official Records of Broward County, Florida.” The deed from 
Simon Grant conveyed the South 1/2 of the West 1/2 of Sec. 33, Township 48 South, Range 42 
East. Is the description in the conveyance to Richard Roe sufficient?  

 
Answer: Yes. 
 
Authorities 
& References: 

Gradolph v. Ricou, 104 Fla. 237, 139 So. 579 (1932); Hutchinson Island Realty, Inc. v. Babcock 
Ventures, Inc., 867 So. 2d 528 (Fla. 5th DCA 2004); 19 Fla. Jur. 2d Deeds § 137 (2011); FUND 
TN 13.03.04. 

 
Comment: It is preferable and the better practice generally to have the complete description, including any 

exception, set out in the one instrument, but such a description as noted above is sufficient to 
allow positive identification of the property intended to be conveyed. 
 
The standard uses the example of a deed, but the principle applies to any instrument containing a 
legal description. 
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STANDARD 21.4 
 

CONFLICT BETWEEN SPECIFIC DESCRIPTION AND 
STATEMENT OF ACREAGE 

 
 

STANDARD: IF A DEED CONTAINS A SPECIFIC DESCRIPTION OF THE PROPERTY SUCH AS BY 
GOVERNMENT SURVEY, METES AND BOUNDS, OR REFERENCE TO A PLAT, TOGETHER WITH A 
STATEMENT OF THE ACREAGE, THE SPECIFIC DESCRIPTION  PREVAILS OVER THE 
STATEMENT OF ACREAGE, UNLESS AN INTENT TO CONVEY A CERTAIN QUANTITY IS CLEARLY 
STATED.  
 
Problem: A recorded conveyance from John Doe to Richard Roe contains a description by metes and 

bounds, in a certain Section, Township, Range and County, followed by the words “the same 
being 33 acres, more or less.” A surveyor employed by Roe in anticipation of a subsequent 
conveyance determines that, in fact, the property described within the stated bounds contains 37 
acres. Is a corrective deed necessary to enable Roe to pass marketable title to the described tract 
including the excess acreage? 

 
Answer: No. 
 
Authorizes 
& References: 

Jackson v. Magbee, 21 Fla. 622 (1885); Benecke v. U.S., 356 F.2d 439 (5th Cir. 1966); U.S. v. 
329.22 Acres of Land, 307 F.Supp. 34 (M.D. Fla. 1968), aff'd 418 F.2d 551 (5th Cir. 1969); 19 
Fla. Jur. 2d Deeds § 143 (2011). 

 
Comment: The standard applies only to a deed with a specific description accompanied by a statement of 

acreage. Where the deed indicates an intention to convey a specific number of acres, but the 
specific description does not coincide with this intention, or where the intention of the parties is 
in doubt, the standard is not applicable. 
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458 So.2d 891 (1984)


Edeltraud BECKER, Formerly Edeltraud Schleich, Appellant,
v.


Peter EFFENBERGER, Appellee.


No. 84-21.


November 16, 1984.


District Court of Appeal of Florida, Second District.


John D. Spear, Bonita Springs, for appellant.


Gary A. Robinson, Bonita Springs, for appellee.


OTT, Judge.


Appellee had a judgment against Forthner, who is not a party to this appeal. In proceedings supplementary under 
section 56.29, Florida Statutes (1983), to collect the judgment, the trial court voided a deed by which Forthner, the 
judgment debtor, had conveyed his interest in certain real property to appellant, Forthner's co-tenant. The court also 
awarded attorney's fees to appellee. We find no basis for these two rulings and therefore reverse.


Appellant and Forthner acquired the subject real property located in Lee County, Florida, in 1979, owning it as joint 
tenants with right of survivorship. By deed dated (but not recorded) March 25, 1981, Forthner quitclaimed his interest 
in the property to appellant. On January 21, 1983, appellee obtained a default money judgment against Forthner. It 
was recorded in the public records of Lee County on February 4, 1983. Appellant thereafter recorded her quitclaim 
deed from Forthner on July 19, 1983.


Appellee instituted proceedings supplementary under section 56.29 to force a sale of the subject property to satisfy the 
money judgment against Forthner's one-half interest in the property or its proceeds. Appellant was properly impleaded 
as a party. See Art Advertising Co. v. Associated Press, 340 So.2d 1291 (Fla. 2d DCA 1977). Appellee alleged that 
the conveyance from Forthner was a fraudulent effort to defeat *892 the collection of his judgment. Appellant sought to 
attack the original money judgment as void because of improper substituted service of process. Appellee countered 
that appellant had no standing to attack that judgment.


892


The parties presented argument of counsel but no testimony or evidence was presented. The trial court voided the 
deed from Forthner to appellant, stating no grounds or basis for its ruling. It ordered a forced sale of the property, with 
the proceeds therefrom to be divided equally between appellant and Forthner. Forthner's one-half of the proceeds 
were to be used to pay off appellee's judgment and any other unsatisfied executions held by the sheriff. The court 
awarded appellee attorney's fees and costs, also payable from Forthner's share of the proceeds. Any funds remaining 
in Forthner's share were ordered paid to him. Finally, the court "ratified and confirmed" the default money judgment, an 
indication that it considered and rejected appellant's attack on its validity.


We hold that the trial court erred in voiding and vacating the conveyance from Forthner to appellant and in awarding 
attorney's fees.


The trial court apparently relied on section 56.29(6)(b) when it voided the conveyance. That section provides, in 
pertinent part:


When any gift, transfer, assignment or other conveyance of personal property has been made or 
contrived by defendant to delay, hinder or defraud creditors, the court shall order the gift, transfer, 
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assignment or other conveyance to be void and direct the sheriff to take the property to satisfy the 
execution.


A deed may be ineffectual — or "void" — as to a creditor but yet remain quite valid for other purposes depending upon 
the facts and circumstances. The quitclaim deed in question here was not recorded prior to recordation of appellee's 
money judgment. Neither is there any suggestion that appellee was otherwise on notice of its execution. Therefore, the 
conveyance was ineffectual against appellee's judgment. See § 695.01(1), Fla. Stat. (1983). See also Moyer v. Clark,
72 So.2d 905 (Fla. 1954). There being no proof offered that the deed was executed on any date other than that stated 
therein or evidence that at the time made it was to "delay, hinder, or defraud" appellee, there were no facts before the 
court to support an absolute and total voiding of the deed. Appellant's title remains valid against Forthner, who has no 
rights in any proceeds of the sale. See Licata v. DeCorte, 50 Fla. 563, 39 So. 58 (1916). That portion of the judgment 
of the trial court voiding and vacating the conveyance to appellant is reversed and set aside.


There is no statutory nor contract provision in this case to support an award of attorney's fees. Accordingly, the award 
of attorney's fees to appellee is also reversed and set aside. See Schwartz v. Sherman, 210 So.2d 469 (Fla. 3d DCA 
1968).


We find no merit in appellant's other contentions on this appeal.


The effect of our ruling is to approve the sale and to permit appellee's judgment together with interest to be paid out of 
the proceeds (up to Forthner's previous undivided one-half interest). Since the propriety of subjecting such proceeds of 
the sale to "any unsatisfied execution docketed against Claus Forthner" (presumably other than appellee) has not 
been argued, that portion of the judgment shall stand. Thus, those unpaid creditors of Forthner, if any, who recorded 
their judgments prior to the recording of the deed may also be paid from any remaining proceeds which would 
otherwise belong to Forthner except for his conveyance. The balance of the sale proceeds shall be paid to appellant.


AFFIRMED IN PART, REVERSED IN PART, and REMANDED for such amendment to the judgment or other 
proceedings as are consistent with this opinion.


GRIMES, A.C.J., and CAMPBELL, J., concur.


Save trees - read court opinions online on Google Scholar.


Page 2 of 2Becker v. Effenberger, 458 So. 2d 891 - Fla: Dist. Court of Appeals, 2nd Dist. 1984 - Goo...


5/7/2013http://scholar.google.com/scholar_case?case=3841269065283547820&q=458+So.2d+891&...








204 A.2d 746 (1964)


B. S. F. COMPANY, a Delaware corporation, Defendant Below, Appellant, and
Glen Alden Corporation, a Pennsylvania corporation,


v.
The PHILADELPHIA NATIONAL BANK, a National Banking Association organized under the 
laws of the United States of America, Trustee under Indenture dated as of December 1, 1961 


of B. S. F. Company, Plaintiff Below, Appellee.


November 9, 1964.
Reargument Denied November 24, 1964.


Supreme Court of Delaware.


Henry M. Canby of Richards, Layton & Finger, Wilmington, and William R. Glendon of Royall, Koegel & Rogers, New 
York, N. Y., for B. S. F. Company.


S. Samuel Arsht and William S. Megonigal, Jr. of Morris, Nichols Arsht & Tunnell, Wilmington, and Anthony H. 
Whitaker and Donald A. Scott of Morgan, Lewis & Bockius, Philadelphia, Pa., for Philadelphia National Bank.


David F. Anderson of Berl, Potter & Anderson, Wilmington, for Glen Alden Corporation.


WOLCOTT and CAREY, Justices, and WRIGHT, Judge, sitting.


*747 WOLCOTT, Justice.747


This is an appeal from a judgment for the plaintiff in a declaratory judgment action. The plaintiff is The Philadelphia 
National Bank (hereafter "Trustee"), Trustee under an Indenture securing an issue of debentures of the defendant, 
B.S.F. Company (hereafter "B.S.F."). The result has *748 been to adjudge B.S.F. in default under the Indenture. In the 
event of default by B.S.F. under the Indenture it is required to redeem the debentures secured thereby at 105%.


748


Two questions are presented by this appeal, viz., (1) under the circumstances of this case, was the sale by B.S.F. to 
Glen Alden Corporation (hereafter "Glen Alden") of its stock interest in American Hardware Company a sale of 
"substantially all" of its assets, and (2) if such sale is a sale of "substantially all" of its assets, is B.S.F. in default under 
the Indenture?


B.S.F., a Delaware corporation, is the successor of a former manufacturing company which, in 1954, sold all of its 
manufacturing facilities for $4,000,000. B.S.F. used the cash thus obtained to purchase approximately 25% of the 
outstanding stock of American Hardware and all of the stock of a factoring company called New York Factors, Inc. In 
1955 B.S.F. announced to its stockholders that it was management's intention to devote the assets of B.S.F. to the 
acquisition of control of various businesses when such opportunity became available.


In May, 1956, at a time when 75.5% of B.S.F.'s assets consisted of American Hardware stock, it applied to the 
Securities and Exchange Commission for exemption from the Investment Company Act. In October, 1956, the S.E.C. 
by order found that B.S.F. was a special situation since its activities primarily were that of the business of American 
Hardware and, accordingly, held that B.S.F. had ceased to be an Investment Company. Following this exemption from 
the Investment Company Act, B.S.F. continued to increase its investment in American Hardware.


In December, 1961, B.S.F. and the Trustee entered into the Indenture in question to secure subordinated debentures 
of B.S.F. in the principal amount of $2,500,000 which B.S.F. proposed to offer for public sale. In this connection a 
Prospectus was issued by B.S.F. which, inter alia, showed the value of the assets of B.S.F. From the Prospectus it 
appears that the value of American Hardware stock held by B.S.F. had increased from a cost of approximately 
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$5,900,000 to $10,350,000, which constituted at the time at least 75% of the total assets of B.S.F. From the 
Prospectus it also appears that the major income of B.S.F. for the preceding four years was the dividends from 
American Hardware stock.


The offering thus made of the debentures was successfully carried through and B.S.F. thereafter used a major portion 
of the proceeds to buy additional shares of American Hardware stock to increase its total holdings to 349,220 shares, 
representing 32% of American Hardware stock outstanding.


In 1962 there was a change of management in B.S.F. The new management was almost immediately confronted with 
a series of financial crises. B.S.F.'s management thereupon began selling assets in order to obtain cash to meet its 
liabilities. Thus, was sold B.S.F.'s investment in International Railways, United Industrial and F. Weber Company, and 
the liquidation of New York Factors completed in early 1963.


In January, 1963, B.S.F. entered into an agreement with Glen Alden for the sale to Glen Alden of all of the American 
Hardware stock owned by B.S.F. The agreement to sell to Glen Alden was preceded by the fact that the management 
of American Hardware would not permit the continued exercise by B.S.F. of working control of American Hardware. 
Despite efforts by the B.S.F. management to regain control, this was not accomplished and, thus, B.S.F. found itself 
with a substantial investment in an operating company over which it exercised no control. The result of the loss of 
working control of American Hardware was that B.S.F. lost its exemption under the Investment Company Act and was 
forced to re-register as an Investment Company.


For these reasons, including its financial needs, B.S.F.'s management determined to *749 sell its entire stockholdings 
in American Hardware.


749


As part of the agreement with Glen Alden B.S.F. obtained its shareholders' approval under 8 Del.C. § 271, for the sale. 
Section 271 requires stockholder approval only for the sale of all of the assets of a Delaware corporation.


As a part of the agreement of sale to Glen Alden a Supplemental Indenture was entered into under the terms of which 
Glen Alden guaranteed the payment of principal and interest of the B.S.F. debentures.


In order to avoid a threatened enjoining of the consummation of the sale, B.S.F. set aside in a special fund out of the 
proceeds of sale sufficient money to redeem, if necessary, all outstanding debentures at the premium required by 
reason of a default under the Indenture.


The sale of the American Hardware stock to Glen Alden by B.S.F. was solely for cash. It involved no exchange of 
securities, and no merger or consolidation of the selling and purchasing companies or any subsidiary of them.


At or about the time of the consummation of the sale to Glen Alden, B.S.F. notified its debenture holders that it would 
continue in business as theretofore and when suitable opportunities were presented, it intended to invest the net 
proceeds of the sale in equity securities of other companies with the intention of obtaining control of such companies.


From the purchase price paid in cash by Glen Alden of $13,345,025, representing a profit of approximately 
$5,000,000, B.S.F. paid off $5,700,000 worth of debt and has since used a substantial portion of the balance to makes 
purchases of the stock of other companies. The result of this transaction has been to improve the value of the B.S.F. 
debentures which rose on the market from around $71 in January, 1963, to approximately $86 in February, 1963.


Article II, Section 12 of the Indenture is as follows:


"Section 12. That it [B.S.F.] will not consolidate or merge with, or sell all or substantially all of its 
property to, any other company except upon compliance with the provisions of Section 1 of Article XIV 
hereof."


The Trustee contends and the Vice Chancellor held that the sale to Glen Alden was in fact a sale of substantially all of 
the property of B.S.F. and that B.S.F. has not complied with the provisions of Article XIV, Section 1 of the Indenture as 
required by Article II, Section 12. Thus, it is argued, B.S.F., is in default under the Indenture.
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Our first question is whether or not B.S.F. has sold substantially all of its assets within the meaning of the Indenture. If 
it has, then it must comply with other terms of the Indenture for the protection of the debenture holders.


The Vice Chancellor found the fact to be that the sale to Glen Alden of the American Hardware stock was a sale of in 
excess of 75% of the total assets of B.S.F. and was, accordingly, a sale of "substantially all" of its assets. B.S.F. 
contends on the other hand that the sale was a sale of assets in the ordinary course of business since its expressed 
purpose was to invest in companies over which it had acquired working control, and since it had lost working control of 
American Hardware and had no prospect of recovering it, the furtherance of its stated business purpose required the 
sale of the asset.


B.S.F. argues that since the common law prohibited the sale of all or substantially all of a corporation's assets for the 
reason that such a sale would prevent the corporation from carrying out the purposes for which it was organized thus 
defeating its contract with its stockholders, Geddes v. Anaconda Copper Mining Co., 254 U.S. 590, 41 S.Ct. 209, 65 
L.Ed. 425, it follows that a sale of assets, no matter how large, was not a prohibited sale if it fulfilled corporate 
purposes. Lange v. Reservation Mining & Smelting Co., 48 Wash. 167, 93 P. 208.


*750 We, however, are concerned with the proper construction of language of an Indenture securing an issue of 
debentures. This Indenture is to be interpreted under the law of Pennsylvania since it was the place of execution and 
performance. Harris v. New York Life Ins. Co., 27 Del.Ch. 170, 33 A.2d 154. It appears to be the law of Pennsylvania 
that in interpreting a contract courts must give consideration to the circumstances under which it was made, the 
situation of the parties at the time and the contingencies against which they wished to provide. City of Philadelphia v. 
Philadelphia Transp. Co., 345 Pa. 244, 26 A.2d 909.


750


We are of the opinion that this question is not necessarily to be answered by references to the general law concerning 
the sale of assets by a corporation. The question before us is the narrow one of what particular language of a contract 
means and is to be answered in terms of what the parties were intending to guard against or to insure.


The debentures with which we are dealing are unsecured and subordinate to all other indebtedness of B.S.F. It is, 
therefore, quite obvious that such security as they have is afforded only by the limitations imposed by the Indenture 
upon the activities of B.S.F. The debentures were offered to the public on the basis of a Prospectus showing that 
American Hardware stock was about 75% of the assets of B.S.F. and that dividends on it accounted for most of the 
company's income. Presumably the debentures were purchased on the faith of that, and presumably the Indenture 
was intended to insure that this major asset would not be dissipated.


The record before us, we think, amply supports the holding of the Vice Chancellor that this was a sale of "substantially 
all" of the assets of B.S.F. within the meaning of Article II, Section 12 of the Indenture. It is certainly true that the 
American Hardware stock comprised more than 75% of the total assets of B.S.F. and that it was the only substantial 
income-producing asset of B.S.F. In the light, therefore, of the basic purpose of the Indenture, we think the Vice 
Chancellor was correct in holding it to be a sale of "substantially all" of the assets of B.S.F. No other conclusion seems 
justified since the major asset leading to the purchase of the debentures has been disposed of. It follows, therefore, 
that this sale falls within the purview of Article II, Section 12 of the Indenture. This means that other provisions of the 
Indenture, inserted for the protection of the debenture holders, come into play.


This leads us to the second question, viz., whether or not these other provisions of the Indenture have been complied 
with. As we have pointed out, the Vice Chancellor held that such provisions had not been complied with, and that 
B.S.F. was accordingly in default under the Indenture and thus required to redeem the debentures at a premium.


This question is governed by the provisions of Article IV, Sections 3E and 4 of the Indenture. Article IV, Section 3E, 
after such a sale by B.S.F. provides that "each Debenture shall after such * * * sale be convertible into the kind and 
number of shares of stock or other securities or property of the Company [B.S.F.], or of the corporation * * * to which 
such sale shall be made, * * * to which a holder of the Capital Stock issuable upon conversion of such Debenture 
(immediately prior to such * * * sale) would have been entitled upon such * * * sale by virtue of such holding."
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Article IV, Section 4 of the Indenture provides that B.S.F. will not sell its assets to any other corporation unless the 
acquiring corporation executes a Supplemental Indenture providing that "the Debenture-owners may thereafter convert 
the Debentures for or into the same kind and amount of stock, securities and/or assets as may be issuable and are 
payable by the terms of such consolidation, merger or transfer with respect to the number of shares of Capital Stock of 
the Company into which such Debentures are convertible immediately *751 prior to such consolidation, merger or 
transfer."


751


The requirement for the execution of a Supplemental Indenture by the purchasing corporation is repeated in Article 
XIV, Section 1 which requires the acquiring corporation to assume the due and punctual payment of principal and 
interest of the debentures and the performance of all covenants and obligations placed upon B.S.F. by the Indenture 
"including, without limitation of the foregoing, the covenants and obligations contained in Section 4 of Article IV 
hereof."


The Supplemental Indenture delivered by Glen Alden to the Trustee provided that Glen Alden assumed the payment of 
the principal and interest on all of the B.S.F. debentures then outstanding and the performance of all covenants and 
obligations contained in the Indenture. By a subsequent provision, however, the Supplemental Indenture provided that 
for all purposes of Article IV of the Indenture Glen Alden assumed no responsibility for the performance of the 
covenants contained in such Article. This, we assume, was a refusal on the part of Glen Alden to permit a conversion 
of the B.S.F. debentures into Glen Alden stock. This is the matter complained of and in which the Vice Chancellor held 
B.S.F. to be in default under the Indenture.


The reason given by the Vice Chancellor for this holding is that there is ambiguity in the provisions of the Indenture, 
and since B.S.F. had prepared the Indenture the familiar rule of construction of resolving all ambiguities against the 
draftor should be resorted to in favor of the Trustee. Accordingly, he held that there was a default under the Indenture 
by reason of the failure to provide for the conversion of the B.S.F. debentures into stock of Glen Alden.


The difficulty we think with this holding is that there is no ambiguity in the Indenture. In the first place we note — and, 
indeed, counsel are in agreement — that the right of conversion of the debentures into stock of B.S.F. is still preserved 
and the debenture holders can exercise their election to convert their debentures into B.S.F. stock in accordance with 
the terms of the debentures.


We think there is nothing in Article IV, Sections 3E and 4 to require provision for the conversion of the debentures into 
stock of the acquiring corporation unless, as a part of the agreement of sale, the acquiring corporation has delivered 
securities as a part of the purchase price, which securities are distributed directly to the stockholders of B.S.F.


This seems clear from the provision in Section 4 requiring the Supplemental Indenture to provide for the conversion of 
debentures into "the same kind and amount of stock * * * as may be issuable and are payable by the terms of such * * 
* transfer with respect to the number of shares of Capital Stock of the Company into which such Debentures are 
convertible immediately prior to such * * * transfer."


Similarly, in Section 3E comparable language is found. This section requires B.S.F. in the event of such a sale of its 
assets to insure that each debenture be convertible into the kind and number of shares of the purchasing corporation 
"to which a holder of the Capital Stock issuable upon conversion of such Debenture * * * would have been entitled 
upon such * * * sale by virtue of such holding."


Despite the arguments made, it is quite plain, we think, that the referred to provisions of the Indenture were intended to 
be applicable only to a transaction in which shares of a different corporation were acquired by the stockholders of 
B.S.F. as a result of their stock holdings and as a part of such sale. In that event it would, of course, be desirable to 
protect the debenture owners' right of conversion in order to insure that a conversion of the debentures would put the 
debenture holders in a comparable position with other stockholders of B.S.F.
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In the case at bar, however, the sole consideration for the sale of the particular *752 assets of B.S.F. was cash which 
has gone into the treasury of B.S.F., and has been used by it for its corporate purposes. The debenture owner still has 
the option to convert his debentures into stock of B.S.F. which puts him on a par with other stockholders.


752


To require therefore B.S.F. to redeem at a premium the debentures by reason of the transaction outlined above is to 
give to the debenture holder a windfall since his position in the corporate setup has not materially changed. There are 
sufficient assets to pay off the entire issue of debentures and, presumably, that situation will continue. In addition, by 
reason of the Supplemental Indenture, Glen Alden has guaranteed the payment of principal and interest of the 
debentures. In all fairness and equity, therefore, we fail to see how these debenture holders have been injured, 
particularly in view of the fact that neither B.S.F. nor Glen Alden has done anything prohibited by the Indenture 
securing the debentures.


Accordingly, for the foregoing reasons, the judgment of the Vice Chancellor is reversed and the case will be remanded 
with instructions to enter a declaratory judgment upon the cross-motion of B.S.F.
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Select Year:   2002  Go


The 2002 Florida Statutes


Title XXXIX
COMMERCIAL RELATIONS


Chapter 668
ELECTRONIC COMMERCE


View Entire Chapter


668.50  Uniform Electronic Transaction Act.-- 


(1)  SHORT TITLE.--This section may be cited as the "Uniform Electronic Transaction Act." 


(2)  DEFINITIONS.--As used in this section: 


(a)  "Agreement" means the bargain of the parties in fact, as found in their language or inferred from 
other circumstances and from rules, regulations, and procedures given the effect of agreements under 
provisions of law otherwise applicable to a particular transaction. 


(b)  "Automated transaction" means a transaction conducted or performed, in whole or in part, by 
electronic means or electronic records, in which the acts or records of one or both parties are not 
reviewed by an individual in the ordinary course in forming a contract, performing under an existing 
contract, or fulfilling an obligation required by the transaction. 


(c)  "Computer program" means a set of statements or instructions to be used directly or indirectly in an 
information processing system in order to bring about a certain result. 


(d)  "Contract" means the total legal obligation resulting from the parties' agreement as affected by this 
act and other applicable provisions of law. 


(e)  "Electronic" means relating to technology having electrical, digital, magnetic, wireless, optical, 
electromagnetic, or similar capabilities. 


(f)  "Electronic agent" means a computer program or an electronic or other automated means used 
independently to initiate an action or respond to electronic records or performances in whole or in part, 
without review or action by an individual. 


(g)  "Electronic record" means a record created, generated, sent, communicated, received, or stored by 
electronic means. 


(h)  "Electronic signature" means an electronic sound, symbol, or process attached to or logically 
associated with a record and executed or adopted by a person with the intent to sign the record. 


(i)  "Governmental agency" means an executive, legislative, or judicial agency, department, board, 
commission, authority, institution, or instrumentality of this state, including a county, municipality, or 
other political subdivision of this state and any other public or private agency, person, partnership, 
corporation, or business entity acting on behalf of any public agency. 
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(j)  "Information" means data, text, images, sounds, codes, computer programs, software, databases, or 
other similar representations of knowledge. 


(k)  "Information processing system" means an electronic system for creating, generating, sending, 
receiving, storing, displaying, or processing information. 


(l)  "Person" means an individual, corporation, business trust, estate, trust, partnership, limited liability 
company, association, joint venture, governmental agency, public corporation, or any other legal or 
commercial entity. 


(m)  "Record" means information that is inscribed on a tangible medium or that is stored in an electronic 
or other medium and is retrievable in perceivable form, including public records as defined in s. 119.011
(1). 


(n)  "Security procedure" means a procedure employed for the purpose of verifying that an electronic 
signature, record, or performance is that of a specific person or for detecting changes or errors in the 
information in an electronic record. The term includes a procedure that requires the use of algorithms 
or other codes, identifying words or numbers, encryption, or callback or other acknowledgment 
procedures. 


(o)  "State" means a state of the United States, the District of Columbia, Puerto Rico, the United States 
Virgin Islands, or any territory or insular possession subject to the jurisdiction of the United States. The 
term includes an Indian tribe or band, or Alaskan native village, which is recognized by federal law or 
formally acknowledged by a state. 


(p)  "Transaction" means an action or set of actions occurring between two or more persons relating to 
the conduct of business, commercial, insurance, or governmental affairs. 


(3)  SCOPE.-- 


(a)  Except as otherwise provided in paragraph (b), this section applies to electronic records and 
electronic signatures relating to a transaction. 


(b)  This section does not apply to a transaction to the extent the transaction is governed by: 


1.  A provision of law governing the creation and execution of wills, codicils, or testamentary trusts; 


2.  The Uniform Commercial Code other than ss. 671.107 and 671.206 and chapters 672 and 680; 


3.  The Uniform Computer Information Transactions Act; or 


4.  Rules relating to judicial procedure. 


(c)  This section applies to an electronic record or electronic signature otherwise excluded under 
paragraph (b) to the extent such record or signature is governed by a provision of law other than those 
specified in paragraph (b). 


(d)  A transaction subject to this section is also subject to other applicable provisions of substantive law. 
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(4)  PROSPECTIVE APPLICATION.--This section applies to any electronic record or electronic signature 
created, generated, sent, communicated, received, or stored on or after July 1, 2000. 


(5)  USE OF ELECTRONIC RECORDS AND ELECTRONIC SIGNATURES; VARIATION BY AGREEMENT.-- 


(a)  This section does not require a record or signature to be created, generated, sent, communicated, 
received, stored, or otherwise processed or used by electronic means or in electronic form. 


(b)  This section applies only to transactions between parties each of which has agreed to conduct 
transactions by electronic means. Whether the parties agree to conduct a transaction by electronic 
means is determined from the context and surrounding circumstances, including the parties' conduct. 


(c)  A party that agrees to conduct a transaction by electronic means may refuse to conduct other 
transactions by electronic means. The right granted by this paragraph may not be waived by agreement. 


(d)  Except as otherwise provided in this section, the effect of any provision of this section may be 
varied by agreement. The presence in certain provisions of this section of the words "unless otherwise 
agreed," or words of similar import, does not imply that the effect of other provisions may not be varied 
by agreement. 


(e)  Whether an electronic record or electronic signature has legal consequences is determined by this 
section and other applicable provisions of law. 


(6)  CONSTRUCTION AND APPLICATION.--This section shall be construed and applied to: 


(a)  Facilitate electronic transactions consistent with other applicable provisions of law. 


(b)  Be consistent with reasonable practices concerning electronic transactions and with the continued 
expansion of those practices. 


(c)  Effectuate its general purpose to make uniform the law with respect to the subject of this section 
among states enacting similar legislation. 


(7)  LEGAL RECOGNITION OF ELECTRONIC RECORDS, ELECTRONIC SIGNATURES, AND ELECTRONIC 
CONTRACTS.-- 


(a)  A record or signature may not be denied legal effect or enforceability solely because the record or 
signature is in electronic form. 


(b)  A contract may not be denied legal effect or enforceability solely because an electronic record was 
used in the formation of the contract. 


(c)  If a provision of law requires a record to be in writing, an electronic record satisfies such provision. 


(d)  If a provision of law requires a signature, an electronic signature satisfies such provision. 


(8)  PROVISION OF INFORMATION IN WRITING; PRESENTATION OF RECORDS.-- 


(a)  If parties have agreed to conduct a transaction by electronic means and a provision of law requires a 
person to provide, send, or deliver information in writing to another person, the requirement is satisfied 
if the information is provided, sent, or delivered, as the case may be, in an electronic record capable of 
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retention by the recipient at the time of receipt. An electronic record is not capable of retention by the 
recipient if the sender or the sender's information processing system inhibits the ability of the recipient 
to print or store the electronic record. 


(b)  If a provision of law other than this section requires a record to be posted or displayed in a certain 
manner; to be sent, communicated, or transmitted by a specified method; or to contain information 
that is formatted in a certain manner, the following rules apply: 


1.  The record must be posted or displayed in the manner specified in the other provision of law. 


2.  Except as otherwise provided in subparagraph (d)2., the record must be sent, communicated, or 
transmitted by the method specified in the other provision of law. 


3.  The record must contain the information formatted in the manner specified in the other provision of 
law. 


(c)  If a sender inhibits the ability of a recipient to store or print an electronic record, the electronic 
record is not enforceable against the recipient. 


(d)  The requirements of this section may not be varied by agreement, provided: 


1.  To the extent a provision of law other than this section requires information to be provided, sent, or 
delivered in writing but permits that requirement to be varied by agreement, the requirement under 
paragraph (a) that the information be in the form of an electronic record capable of retention may also 
be varied by agreement. 


2.  A requirement under a law other than this section to send, communicate, or transmit a record by 
first-class mail, postage prepaid, or other regular United States mail, may be varied by agreement to the 
extent permitted by the other provision of law. 


(9)  ATTRIBUTION AND EFFECT OF ELECTRONIC RECORD AND ELECTRONIC SIGNATURE.-- 


(a)  An electronic record or electronic signature is attributable to a person if the record or signature was 
the act of the person. The act of the person may be shown in any manner, including a showing of the 
efficacy of any security procedure applied to determine the person to which the electronic record or 
electronic signature was attributable. 


(b)  The effect of an electronic record or electronic signature attributed to a person under paragraph (a) 
is determined from the context and surrounding circumstances at the time of its creation, execution, or 
adoption, including the parties' agreement, if any, and otherwise as provided by law. 


(10)  EFFECT OF CHANGE OR ERROR.--If a change or error in an electronic record occurs in a 
transmission between parties to a transaction, the following rules apply: 


(a)  If the parties have agreed to use a security procedure to detect changes or errors and one party has 
conformed to the procedure, but the other party has not, and the nonconforming party would have 
detected the change or error had that party also conformed, the conforming party may avoid the effect 
of the changed or erroneous electronic record. 
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(b)  In an automated transaction involving an individual, the individual may avoid the effect of an 
electronic record that resulted from an error made by the individual in dealing with the electronic agent 
of another person if the electronic agent did not provide an opportunity for the prevention or correction 
of the error and, at the time the individual learns of the error, the individual: 


1.  Promptly notifies the other person of the error and that the individual did not intend to be bound by 
the electronic record received by the other person. 


2.  Takes reasonable steps, including steps that conform to the other person's reasonable instructions, to 
return to the other person or, if instructed by the other person, to destroy the consideration received, if 
any, as a result of the erroneous electronic record. 


3.  Has not used or received any benefit or value from the consideration, if any, received from the other 
person. 


(c)  If paragraphs (a) and (b) do not apply, the change or error has the effect provided by the other 
provision of law, including the law of mistake, and the parties' contract, if any. 


(d)  Paragraphs (b) and (c) may not be varied by agreement. 


(11)  NOTARIZATION AND ACKNOWLEDGMENT.-- 


(a)  If a law requires a signature or record to be notarized, acknowledged, verified, or made under oath, 
the requirement is satisfied if the electronic signature of the person authorized by applicable law to 
perform those acts, together with all other information required to be included by other applicable law, 
is attached to or logically associated with the signature or record. Neither a rubber stamp nor an 
impression type seal is required for an electronic notarization. 


(b)  A first-time applicant for a notary commission must submit proof that the applicant has, within 1 
year prior to the application, completed at least 3 hours of interactive or classroom instruction, 
including electronic notarization, and covering the duties of the notary public. Courses satisfying this 
section may be offered by any public or private sector person or entity registered with the Executive 
Office of the Governor and must include a core curriculum approved by that office. 


(12)  RETENTION OF ELECTRONIC RECORDS; ORIGINALS.-- 


(a)  If a law requires that a record be retained, the requirement is satisfied by retaining an electronic 
record of the information in the record which: 


1.  Accurately reflects the information set forth in the record after the record was first generated in 
final form as an electronic record or otherwise. 


2.  Remains accessible for later reference. 


(b)  A requirement to retain a record in accordance with paragraph (a) does not apply to any information 
the sole purpose of which is to enable the record to be sent, communicated, or received. 


(c)  A person may satisfy paragraph (a) by using the services of another person if the requirements of 
paragraph (a) are satisfied. 
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(d)  If a provision of law requires a record to be presented or retained in its original form, or provides 
consequences if the record is not presented or retained in its original form, that law is satisfied by an 
electronic record retained in accordance with paragraph (a). 


(e)  If a provision of law requires retention of a check, that requirement is satisfied by retention of an 
electronic record of the information on the front and back of the check in accordance with paragraph 
(a). 


(f)  A record retained as an electronic record in accordance with paragraph (a) satisfies a provision of 
law requiring a person to retain a record for evidentiary, audit, or similar purposes, unless a provision of 
law enacted after July 1, 2000, specifically prohibits the use of an electronic record for the specified 
purpose. 


(g)  This section does not preclude a governmental agency of this state from specifying additional 
requirements for the retention of a record subject to the agency's jurisdiction. 


(13)  ADMISSIBILITY IN EVIDENCE.--In a proceeding, evidence of a record or signature may not be 
excluded solely because the record or signature is in electronic form. 


(14)  AUTOMATED TRANSACTIONS.--In an automated transaction, the following rules apply: 


(a)  A contract may be formed by the interaction of electronic agents of the parties, even if no 
individual was aware of or reviewed the electronic agents' actions or the resulting terms and 
agreements. 


(b)  A contract may be formed by the interaction of an electronic agent and an individual, acting on the 
individual's own behalf or for another person, including by an interaction in which the individual 
performs actions that the individual is free to refuse to perform and which the individual knows or has 
reason to know will cause the electronic agent to complete the transaction or performance. 


(c)  The terms of the contract are determined by the substantive law applicable to the contract. 


(15)  TIME AND PLACE OF SENDING AND RECEIVING.-- 


(a)  Unless otherwise agreed between the sender and the recipient, an electronic record is sent when 
the record: 


1.  Is addressed properly or otherwise directed properly to an information processing system that the 
recipient has designated or uses for the purpose of receiving electronic records or information of the 
type sent and from which the recipient is able to retrieve the electronic record. 


2.  Is in a form capable of being processed by that system. 


3.  Enters an information processing system outside the control of the sender or of a person that sent 
the electronic record on behalf of the sender or enters a region of the information processing system 
designated or used by the recipient which is under the control of the recipient. 


(b)  Unless otherwise agreed between a sender and the recipient, an electronic record is received when 
the record enters an information processing system that the recipient has designated or uses for the 
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purpose of receiving electronic records or information of the type sent and from which the recipient is 
able to retrieve the electronic record; and is in a form capable of being processed by that system. 


(c)  Paragraph (b) applies even if the place the information processing system is located is different 
from the place the electronic record is deemed to be received under paragraph (d). 


(d)  Unless otherwise expressly provided in the electronic record or agreed between the sender and the 
recipient, an electronic record is deemed to be sent from the sender's place of business and to be 
received at the recipient's place of business. For purposes of this paragraph, the following rules apply: 


1.  If the sender or recipient has more than one place of business, the place of business of that person is 
the place having the closest relationship to the underlying transaction. 


2.  If the sender or the recipient does not have a place of business, the place of business is the sender's 
or recipient's residence, as the case may be. 


(e)  An electronic record is received under paragraph (b) even if no individual is aware of its receipt. 


(f)  Receipt of an electronic acknowledgment from an information processing system described in 
paragraph (b) establishes that a record was received but, by itself, does not establish that the content 
sent corresponds to the content received. 


(g)  If a person is aware that an electronic record purportedly sent under paragraph (a), or purportedly 
received under paragraph (b), was not actually sent or received, the legal effect of the sending or 
receipt is determined by other applicable provisions of law. Except to the extent permitted by the other 
provisions of law, the requirements of this paragraph may not be varied by agreement. 


(h)  An automated transaction does not establish the acceptability of an electronic record for recording 
purposes. 


(16)  TRANSFERABLE RECORDS.-- 


(a)  For purposes of this paragraph, "transferable record" means an electronic record that: 


1.  Would be a note under chapter 673, or a document under chapter 677, if the electronic record were 
in writing. 


2.  The issuer of the electronic record expressly has agreed is a transferable record. 


(b)  A person has control of a transferable record if a system employed for evidencing the transfer of 
interests in the transferable record reliably establishes that person as the person to which the 
transferable record was issued or transferred. 


(c)  A system satisfies paragraph (b), and a person is deemed to have control of a transferable record, if 
the transferable record is created, stored, and assigned in such a manner that: 


1.  A single authoritative copy of the transferable record exists which is unique, identifiable, and, 
except as otherwise provided in subparagraphs 4., 5., and 6., unalterable. 


Page 7 of 9Statutes & Constitution :View Statutes :->2002->Ch0668->Section 50 : Online Sunshine


4/23/2013http://www.leg.state.fl.us/Statutes/index.cfm?App_mode=Display_Statute&Search_String...







2.  The authoritative copy identifies the person asserting control as the person to which the transferable 
record was issued or, if the authoritative copy indicates that the transferable record has been 
transferred, the person to which the transferable record was most recently transferred. 


3.  The authoritative copy is communicated to and maintained by the person asserting control or its 
designated custodian. 


4.  Copies or revisions that add or change an identified assignee of the authoritative copy can be made 
only with the consent of the person asserting control. 


5.  Each copy of the authoritative copy and any copy of a copy is readily identifiable as a copy that is 
not the authoritative copy. 


6.  Any revision of the authoritative copy is readily identifiable as authorized or unauthorized. 


(d)  Except as otherwise agreed, a person having control of a transferable record is the holder, as 
defined in s. 671.201(20), of the transferable record and has the same rights and defenses as a holder of 
an equivalent record or writing under the Uniform Commercial Code, including, if the applicable 


statutory requirements under s. 673.3021, s. 677.501, or 1s. 679.308 are satisfied, the rights and 
defenses of a holder in due course, a holder to which a negotiable document of title has been duly 
negotiated, or a purchaser, respectively. Delivery, possession, and indorsement are not required to 
obtain or exercise any of the rights under this paragraph. 


(e)  Except as otherwise agreed, an obligor under a transferable record has the same rights and defenses 
as an equivalent obligor under equivalent records or writings under the Uniform Commercial Code. 


(f)  If requested by a person against which enforcement is sought, the person seeking to enforce the 
transferable record shall provide reasonable proof that the person is in control of the transferable 
record. Proof may include access to the authoritative copy of the transferable record and related 
business records sufficient to review the terms of the transferable record and to establish the identity of 
the person having control of the transferable record. 


(17)  CREATION AND RETENTION OF ELECTRONIC RECORDS AND CONVERSION OF WRITTEN RECORDS BY 
GOVERNMENTAL AGENCIES.--Each governmental agency shall determine whether, and the extent to 
which, such agency will create and retain electronic records and convert written records to electronic 
records. 


(18)  ACCEPTANCE AND DISTRIBUTION OF ELECTRONIC RECORDS BY GOVERNMENTAL AGENCIES.-- 


(a)  Except as otherwise provided in paragraph (12)(f), each governmental agency shall determine 
whether, and the extent to which, such agency will send and accept electronic records and electronic 
signatures to and from other persons and otherwise create, generate, communicate, store, process, use, 
and rely upon electronic records and electronic signatures. 


(b)  To the extent that a governmental agency uses electronic records and electronic signatures under 
paragraph (a), the state technology office, in consultation with the governmental agency, giving due 
consideration to security, may specify: 
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1.  The manner and format in which the electronic records must be created, generated, sent, 
communicated, received, and stored and the systems established for those purposes. 


2.  If electronic records must be signed by electronic means, the type of electronic signature required, 
the manner and format in which the electronic signature must be affixed to the electronic record, and 
the identity of, or criteria that must be met by, any third party used by a person filing a document to 
facilitate the process. 


3.  Control processes and procedures as appropriate to ensure adequate preservation, disposition, 
integrity, security, confidentiality, and auditability of electronic records. 


4.  Any other required attributes for electronic records which are specified for corresponding 
nonelectronic records or reasonably necessary under the circumstances. 


(c)  Except as otherwise provided in paragraph (12)(f), this section does not require a governmental 
agency of this state to use or permit the use of electronic records or electronic signatures. 


(d)  Service charges and fees otherwise established by law applicable to the filing of nonelectronic 
records shall apply in kind to the filing of electronic records. 


(19)  INTEROPERABILITY.--The governmental agency which adopts standards pursuant to subsection (18) 
may encourage and promote consistency and interoperability with similar requirements adopted by 
other governmental agencies of this and other states and the Federal Government and nongovernmental 
persons interacting with governmental agencies of this state. If appropriate, those standards may 
specify differing levels of standards from which governmental agencies of this state may choose in 
implementing the most appropriate standard for a particular application. 


(20)  SEVERABILITY.--If any provision of this section or its application to any person or circumstance is 
held invalid, the invalidity does not affect other provisions or applications of this section which can be 
given effect without the invalid provision or application, and to this end the provisions of this act are 
severable. 


History.--s. 1, ch. 2000-164. 


1Note.--Repealed by s. 3, ch. 2001-198. 
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Select Year:   2005  Go


The 2005 Florida Statutes


Title VI
CIVIL PRACTICE AND PROCEDURE


Chapter 55
JUDGMENTS


View Entire Chapter


55.081  Statute of limitations, lien of judgment.--Subject to the provisions of s. 55.10, no judgment, 
order, or decree of any court shall be a lien upon real or personal property within the state after the 
expiration of 20 years from the date of the entry of such judgment, order, or decree. 


History.--s. 1, ch. 29954, 1955; s. 9, ch. 67-254; s. 1, ch. 87-67. 
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605 So.2d 120 (1992)


FLORIDA DEPARTMENT OF TRANSPORTATION, Appellant/Cross Appellee,
v.


DARDASHTI PROPERTIES, and Conrad Schaefer, etc., et al., Appellees/Cross Appellants.


No. 91-1221.


August 19, 1992.
Rehearing, Rehearing and Certification Denied October 23, 1992.


District Court of Appeal of Florida, Fourth District.


*121 Thornton J. Williams, Gen. Counsel, and Gregory G. Costas, Asst. Gen. Counsel, Tallahassee, for 
appellant/cross appellee.
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William R.H. Broome of Broome, Kelley & Aldrich, P.A., West Palm Beach, for appellee/cross appellant-Dardashti.


Jeffrey M. Bell of Sherman, Waldman, Bell & Ritter, P.A., Boca Raton, for appellee/cross appellant-Schaefer.


Edwin G. Drake, Singer Island, for appellee/cross appellant-Polzin Housing Corp.


Rehearing, Rehearing En Banc and Certification Denied October 23, 1992.


PER CURIAM.


Appellant Florida Department of Transportation [FDOT] appeals the final judgment which quieted title in appellee 


Dardashti Properties, Inc. [Dardashti]. We affirm.[1]


Dardashti filed a complaint that, inter alia, sought to quiet title to an eleven foot strip of land in Palm Beach County 
near the Florida Turnpike along the south shoulder of Okeechobee Road. The disputed title evolved as follows. In 
1917, the Model Land Company [Model Land] conveyed a "right of way and easement in and over" the north fifty feet 


of section 26 by recorded deed to Palm Beach County [County] for use as a public highway.[2] The deed also provided 
that if the land ceased to be used as a public highway, it would revert to Model Land or its successors. In 1953, parties 


named Hamilton conveyed land by recorded deed to parties named Polzin.[3] The Hamilton to Polzin conveyance 
included the southerly eleven feet of the County's fifty foot parcel. In 1956, the County recorded a "Right of Way Map" 
that showed a right-of-way only over the north thirty-nine feet of the County's fifty foot parcel and adopted a road plat 
that showed the same thing. Also in 1956, the County conveyed the thirty-nine feet by recorded *122 deed to the State 
Road Department. In 1965, the Polzins conveyed their land including the eleven foot strip by recorded deed to 
appellee Polzin Housing Corporation [Polzin Housing]. In 1975, Polzin Housing conveyed its land including the eleven 
foot strip by recorded deed to appellee Conrad Schaefer [Schaefer]. He constructed a small shopping center that has 
a parking lot which covers part of the eleven foot strip. Although the County twice approved building permits and site 
plans and issued certificates of occupancy for the multi-phased project, it never advised Schaefer as to its then-exiting 


claim to the eleven foot strip.[4] Each year Schaefer paid the real property taxes that the County levied on the eleven 
foot strip. In 1979, Schaefer conveyed his land including the eleven foot strip by a recorded warranty deed to 
Dardashti, who has continued to pay the real property taxes for the eleven foot strip. In 1989, the County conveyed the 


fifty foot parcel by recorded deed to FDOT, which later constructed road improvements over the eleven foot strip.[5]


122


At the conclusion of a non-jury trial, Judge Carlisle found that FDOT's claim to the eleven foot strip was "extinguished 
by virtue of the operation of Florida Statutes Chapter 712." He also found that FDOT's claim did "not fall within any 
exceptions to marketability provided for in F.S. 712.03." Judge Fine had earlier noted, when he heard and denied 
FDOT's motion for summary judgment, that subsections (1), (2), and (4) of section 712.03 all included the term 
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"estates," but, by contrast, subsection (5) did not include that term. Thus, it appears that both trial judges reasoned 
that subsection (5) did not apply to a right-of-way in fee.


As did Judge Carlisle, we hold that the 1917 deed did not create an easement or right-of-way. Although the 1917 deed 
labeled the fifty foot parcel as a "right of way and easement," those words merely described the purpose for the 
conveyance. See Robb v. Atlantic Coast Line R.R. Co., 117 So.2d 534, 537 (Fla. 2d DCA 1960) ("fee [title] will pass 
by deed containing a clause or recital which is merely declaratory of the use contemplated of the land."). Although the 
1917 deed provided that the land would revert if not used as a public highway, that provision merely created a 
covenant of the deed. Id. at 535-36. Whatever one chooses to call it, an ownership interest, a right-of-way in fee, or a 
determinable fee interest, we hold that the County received fee title to the fifty foot parcel.


Chapter 712 of the Florida Statutes is commonly referred to as the Marketable Record Titles Act [MRTA]. As stated in 
City of Jacksonville v. Horn, 496 So.2d 204, 206 (Fla. 1st DCA 1986):


The purpose of the MRTA is to simplify and facilitate land title transactions. It eliminates all stale claims 
to real estate, with certain enumerated exceptions, unless notice of these claims is filed in a 
procedurally proper manner. [Citation omitted.] More specifically, the [MRTA] provides that any person 
who, along with his predecessors, "... has been vested with any estate in land of record for 30 years or 
more, shall have a marketable title to such estate in said land, which shall be free and clear of all claims 
except the matters set forth as exceptions to marketability in s. 712.03."


Section 712.03 lists the rights that the MRTA "shall not affect or extinguish." Subsection (5), in pertinent part, provides:


Recorded or unrecorded easements or rights, interest or servitude in the nature of easements, rights-
of-way and terminal facilities, including those of a public utility or of a governmental agency, so long as 
the same are used and the use of any part thereof shall except from the operation hereof the right to 
the entire use thereof....


*123 Because the County did not have an easement or right-of-way over the fifty foot parcel, section 712.03(5) would 


not apply.[6]


123


The trial court also found that FDOT was "estopped to assert its claim to any right, title or interest in said eleven (11) 
foot strip" because (1) the county's road plat only showed a right-of-way over the north thirty-nine feet of the fifty foot 
parcel; (2) Palm Beach County failed to assert any claim to the eleven foot strip when it approved permits and 
certificates for the construction of the shopping center and parking lot; (3) Schaefer and Dardashti paid the real 
property taxes levied on the eleven foot strip; and (4) Schaefer and Dardashti relied to their detriment on the failure of 
FDOT and Palm Beach County to assert their claim to the eleven foot strip.


We affirm the trial court's finding that FDOT was estopped to assert its claim. Because Dardashti's action to quiet title 
sought to defend its apparent title, the doctrine of estoppel was available to it. See Bryant v. Peppe, 238 So.2d 836 
(Fla. 1970) (estoppel only available to defend apparent title, not to establish it). The essential elements of the doctrine 
of estoppel are: (1) a representation by the party estopped to the party claiming the estoppel as to some material fact, 
which representation is contrary to the conditions of affairs later asserted by the estopped party; (2) a reliance upon 
the representation by the party claiming the estoppel; and (3) a change in the position of the party claiming the 
estoppel to his detriment, caused by the representation and his reliance thereon. First Southern Ins. Co. v. Ocean 
State Bank, 562 So.2d 798, 800 (Fla. 1st DCA 1990). We agree that the County made material representations 
contrary to the claim that FDOT now asserts as to the eleven foot strip. Because the County was FDOT's predecessor 
in title, FDOT was bound by those representations, I.I.F. v. Claughton, 86 So.2d 775 (Fla. 1956), to wit: the recording 
of the right-of-way map, the adoption of the road plat, the levy and collection of real property taxes, the approval of 
building permits and site plans, and the issuance of certificates of occupancy. Schaefer relied on the representations 
to his detriment when he utilized the eleven foot strip to design and construct the shopping center. Dardashti relied on 
Schaefer's ownership of the eleven foot strip to its detriment when it purchased the shopping center.
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We find no merit to the remaining issues.


AFFIRMED.


HERSEY, J., and ALDERMAN, JAMES E., Senior Justice, concur.


ANSTEAD, J., dissents with opinion.


ANSTEAD, Judge, dissenting.


I respectfully disagree with both of the conclusions in the majority opinion. In my view, the government claim to the 
property is protected by the exception to the Marketable Record Title Act set out in section 712.03(5), and the law and 
the proof will not support an "estoppel" to divest the government of the property. The net result of our affirmance is that 
the government is being required to buy its own property in order to widen a roadway.


[1] Because of our affirmance we need not address Dardashti's cross appeal of the trial court's finding that the grantor "did not breach 
the warranties contained in the warranty deed to [Dardashti]."


[2] This is FDOT's root of title, which the parties call an ownership interest, a right-of-way in fee, or a determinable fee interest.


[3] This is Dardashti's root of title.


[4] Also, the County never recorded notice of its claim to the eleven foot strip. § 712.05, Fla. Stat. (1989).


[5] It appears that the eleven foot strip has since been taken by FDOT and that the just compensation phase of Dardashti's 
condemnation action has been stayed pending conclusion of this appeal.


[6] On appeal, FDOT does not argue that another subsection applies.


Save trees - read court opinions online on Google Scholar.
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286 So.2d 610 (1973)


Frank SAWYER, Appellant,
v.


John MODRALL, Appellee.


No. 72-1193.


November 23, 1973.
Rehearing Denied January 11, 1974.


District Court of Appeal of Florida, Fourth District.


*611 F. Kendall Slinkman, of Farish & Farish, West Palm Beach, and Ray C. Osborne, Boca Raton, for appellant.611


W.T. Nolan and William Hallman, of Hallman & Meeker, Boca Raton, for appellee.


WALDEN, Judge.


Plaintiff, Frank Sawyer, appeals from a final judgment denying his request for an injunction and damages. We reverse.


Plaintiff and defendant, John Modrall, own adjoining property fronting on the intracoastal waterway in Boca Raton. The 
lands claimed by plaintiff (the portion in controversy) are primarily under water of varying depths. They are contiguous 
to the intracoastal waterway, located directly north of defendant's property. Plaintiff derives his title from a deed dated 
September 24, 1890, from the Florida Trustees of the Internal Improvement Fund to the Florida Coast Line Canal and 
Transportation Co., conveying an aggregate of 345,971.8 acres of land. He owns approximately four acres of that 
originally conveyed property.


As conceded by defendant, part of the width of his seawall overlapped the boundary line between the parties' property, 
thus encroaching on plaintiff's submerged property. His dock was constructed along and north of the seawall and he 
had operated his boat over the waters covering the lands claimed by plaintiff, as had other members of the public. 
Plaintiff brought suit against defendant seeking an injunction restraining defendant from his continuous entry on 
plaintiff's property and the waters flowing over them and for damages incurred as a result of defendant's continuing 
trespass. Defendant asserted as an affirmative defense that plaintiff did not have title to the land he claimed, so that 
defendant's dock, boat landing and seawall were located upon sovereignty land, to which he and the public had a right 
of use.


The basic issue at trial was whether plaintiff had fee simple title to the lands underlying the waters by virtue of the 1890 
deed, or whether title had remained in the State of Florida. Both sides presented evidence at trial regarding the 
condition of the land when title was conveyed from the Trustees of the Internal Improvement Fund.


Final judgment was entered for defendant, concluding:


"(a) At the time of the purported conveyance from the Trustees of the Internal Improvement Fund to 
Florida Coast Line and Transportation Company, Plaintiff's predecessor in title, that part of the land 
consisting of submerged coastal marshland was sovereignty land and was not legally alienable by the 
Trustees."


It was determined, since the plaintiff did not have valid title to the lands in question, he lacked standing to bring the 
action. He was denied relief and the complaint dismissed.


Plaintiff presents several points on appeal. However, the reframed dispositive *612 question — the only matter that 
merits discussion — is whether the marketable record title act, found in Chapter 712, F.S. 1971, F.S.A., operated to 
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quiet plaintiff's title and, particularly, whether the 1890 deed from the Trustees fit an exception delineated in Section 
712.04, F.S. 1971, F.S.A.


Initially, it is our view that the defendant can not collaterally attack the deed from the Trustees as void for conveying 
sovereign lands under the reasoning announced in Pembroke v. Peninsular Terminal Co., Fla. 1933, 108 Fla. 46, 146 
So. 249. There the owner of property contracted to sell it to the defendant in exchange for promissory notes. 
Defendant defaulted and plaintiff sued. As an affirmative defense in that suit defendant contended plaintiff did not have 
valid title as the Trustees had no authority to convey lands which were at the time of the conveyance sovereignty lands 
and, in fact, under navigable water. The Supreme Court held defendant could not collaterally attack the deed from the 
Trustees:


"The deed thus attacked was made by the trustees of the I.I. Fund on August 6, 1920. The answer of 
appellants making this attack was filed over eight years later, in November, 1928. Neither the trustees 
nor the state were parties to this suit, ...


* * * * * *


"If the deed of the trustees made under the statute could be thus attacked in a suit between private 
parties eight years after it was executed, it could be done eighteen or more years thereafter, at which 
time it might be very difficult, if not impossible, to secure definite and reliable evidence as to just what 
the depth of the water was over the land in question at the time the conveyance was made, and before 
it was filled in and improved. It would certainly be a dangerous and unsound public policy to make the 
validity of land titles dependent upon the ability of those collaterally attacked or defending such titles to 
produce evidence of this character to defeat or sustain a deed made by the trustees under the state's 
authority." (Emphasis supplied.) 108 Fla. at 71, 74, 146 So. at 257, 258. See also: Morgan v. Canaveral 
Port Authority, Fla.App. 1967, 202 So.2d 884; Conoley v. Naetzker, Fla. App. 1962, 137 So.2d 6.


Assuming for the purposes of this opinion that collateral attack is available to defendant and in the interest of a 
complete exposition of all the appeal facets, we next deal with the Marketable Record Title Act. The purpose of the 
Marketable Record Title Act was to simplify and facilitate land transactions by letting interested parties rely on the 
record title, Section 712.10, F.S. 1971, F.S.A.; Marshall v. Hollywood, Inc., Fla.App. 1969, 224 So.2d 743, aff'd 236 
So.2d 114 (Fla.); Florida's Marketable Record Title Act: Prospects and Problems, 18 U.Miami L.Rev. 103 (1963); 
Wilson v. Kelley, Fla.App. 1969, 226 So.2d 123; Whaley v. Wotring, Fla.App. 1969, 225 So.2d 177. In Marshall v. 
Hollywood, supra, it is stated:


"`The Marketable title concept is simple, although it has fathered many variations in draftsmanship. The 
idea is to extinguish all claims of a given age (thirty years in the Florida Statute) which conflict with a 
record chain of title which is at least that old. The act performs this task by combining several features, 
which generally, are singly labelled as "statutes of limitations," "curative acts," and "recording acts."


"`The new act is in fact all of these: It declares a marketable title on a recorded chain of title which is 
more than thirty years old, and it nullifies all interests which are older than the root of title. This 
nullification is subject to a group of exceptions — including interests which have been filed for record in 
a prescribed manner ...


"`The chief purpose of the act is to extinguish stale claims and ancient defects *613 against the title to 
real property, and, accordingly, limit the period of search. The act is different from a statute of 
limitations. In a statute of limitations a claim of a vested, present interest is cut off because of the 
claimant's failure to sue. If suit is not filed, the claim is lost. By the Marketable Record Title Act, any 
claim or interest, vested or contingent, present or future, is cut off unless the claimant preserves his 
claim by filing a notice within a 30-year period. See § 6.5. If a notice is not filed, the claim is lost. The 
act also goes beyond a curative act. Curative legislation only corrects certain minor or technical defects 
through the passage of time, whereas under the Marketable Record Title Act, most defects or clouds on 
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title beyond the period of 30 years are removed and the purchaser is made secure in his 
transaction.'" (Emphasis supplied.) 236 So.2d 114, at 119.


Thus, under Section 712.02 of the Act any person with the legal capacity to own land in this state who, either alone or 
with his predecessors in title, has been vested with title for thirty years has a marketable record title free and clear of 
all claims except those enumerated in Section 712.03, F.S. 1971, none of which are applicable in this instance.


Section 712.04, F.S. 1971, provides:


"712.04 Interests extinguished by marketable record title. — Subject to the matters stated in § 712.03, 
such marketable record title shall be free and clear of all estates, interests, claims or charges 
whatsoever, the existence of which depends upon any act, title transaction, event or omission that 
occurred prior to the effective date of the root of title. All such estates, interests, claims or charges, 
however denominated, whether such estates, interests, claims or charges are or appear to be held or 
asserted by a person sui juris or under a disability, whether such person is within or without the state, 
whether such person is natural or corporate, or is private or governmental, are hereby declared to be 
null and void, except that this chapter shall not be deemed to affect any right, title or interest of the 
United States, Florida or any of its officers, boards, commissions or other agencies reserved in the 
patent or deed by which the United States, Florida or any of its agencies parted with title." (Emphasis 
supplied.)


With reference to § 712.04, all interests, whether they are private or governmental, are void except and only where any 
right, title or interest is reserved in the deed. The 1890 deed from the Trustees was outside plaintiff's thirty year chain 
of title and contained no reservation in the deed. It is the defendant's contention that we should read § 712.04 as to 
include implied state governmental reservation of title to sovereign lands. In our view, and considering the purposes of 
the statute and the provision that it should be "liberally construed to effect the legislative purpose of simplifying and 
facilitating land title transactions by allowing persons to rely" on a record title, the statute should be interpreted so as to 
require an explicit reservation on the state's part. Section 712.10, F.S. 1971, F.S.A.


Furthermore, as we view it, the state had no desire to make implied reservations under the 1890 deed. Chapter 3641, 
Laws of Florida 1885, and Chapter 3995, Laws of Florida 1889, were passed by the Legislature requiring the Trustees 
of the Internal Improvement Trust Fund to convey the acreage, part of which plaintiff now holds, to the Florida Coast 
Line Canal and Transportation Co. The 1889 act which governed the 1890 conveyance made no mention of 
reservations to be made in the deeds of conveyance.


Had the state wished to create a reservation, it seems logical that it would have so mentioned in the 1889 act or 1890 
deed. In view of the fact that there was no such reservation in the deed, the exception of § 712.04 does not govern. 
Furthermore, *614 had the Legislature wished a broader statutory exception under § 712.04, whether by implication or 
specific disclaimer, and reservation of any power of conveyance of sovereign land, they could have so provided in the 
statute. They did not and it is our view that the statute is to be read literally.


614


We determine that the plaintiff did have valid title to the lands in question, that the marketable record title act governs 
and clears plaintiff's title and that the 1890 deed from the sovereign without reservations was not an exception under 
Section 712.04.


We reverse and remand with directions to proceed consistent with the opinions herein expressed.


Reversed and remanded.


MAGER, J., and FERRIS, JOHN G., Associate Judge, concur.
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Frank C. Rote, III, Grants Pass, argued the cause for respondents. With him on the brief was Brown, Hughes, Bird & 
Rote.


Before EDMONDS, Presiding Judge, and ARMSTRONG and KISTLER, Judges.


KISTLER, J.


Plaintiffs brought this action to determine their interest in real property. The trial court held that plaintiffs' action was 
timely, that the grantor had conveyed her land to herself and plaintiffs as joint tenants with the right of survivorship, 
and that the grantor could not later unilaterally revoke the contingent remainder that she had given plaintiffs. 
Defendants appeal. We affirm.


This case arises out of a dispute over a parcel of real property that Irene Stanfield (mother) owned and operated as a 
mobile home park. In 1976, two of mother's children, Beverly Holbrook and Durene Cantrell, and their spouses 
(plaintiffs) moved onto the park to help mother operate it. In 1978, mother executed a deed in which she conveyed her 
interest in the property to herself and plaintiffs as joint tenants with the right of survivorship. The deed, which was 
properly recorded with the county clerk's office, provided that mother would own the property


"in joint tenancy with Tommy J. & Beverly G. Holbrook and C. Kenneth & Durene A. Cantrell * * * not as 
tenants in common but with the right of survivorship * * *.


"* * * * *


*1088 "* * * [T]he grantees herein do not take title in common but with the right of survivorship, that is, that the fee shall 
vest absolutely in the survivor of the grantees."


1088


In 1983, mother recorded a document entitled "Correction Deed," which purported to "correct that certain Deed 
executed between the parties on April 12, 1978, * * * clarifying the interest that each of the parties is to receive herein." 
It provided:
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"[Mother], hereinafter called grantor, for the consideration hereinafter stated, does hereby grant, 
bargain, sell and convey [the property] unto Tommy J. Holbrook, Beverly G. Holbrook, H & W, [u]
ndivided ¼ interest as tenants by the entirety and C. Kenneth Cantrell, and Durene A. Cantrell, H & W, 
[u]ndivided ¼ interest as tenants by the entirety."


Although the correction deed provided that the couples would hold their quarter shares of the property as tenants by 
the entirety, it did not expressly say whether all of the grantees would hold the whole property as joint tenants with the 


right of survivorship or as tenants in common.[1] Plaintiffs did not sign the 1983 deed but were aware that mother had 
executed it.


Mother died in 1995, and a dispute over her interest in the property ensued.[2] Because the 1978 deed plainly 
established a joint tenancy with the right of survivorship, plaintiffs maintained that mother's interest in the property 
passed directly to them on her death. Other beneficiaries (defendants) claimed that the 1983 deed created tenancies 
by the entireties as to the two married couples but created a tenancy in common among all of the grantees. Under 
defendants' theory, mother's share of the property would not pass to plaintiffs pursuant to their right of survivorship 
under the 1978 deed but would pass to defendants either as beneficiaries of her estate or as beneficiaries of the 1994 
trust.


In 1996, plaintiffs brought an action to quiet title and for a declaration of their ownership interest in the property. They 
argued that, once the 1978 deed was executed and delivered, mother could not unilaterally divest the grantees of the 
interests that the deed conveyed, including the right of survivorship. At the close of plaintiffs' case, defendants moved 
for a directed verdict, arguing, among other things, that plaintiffs' claims were barred by laches. More specifically, they 
asserted that, because the 1983 deed did not expressly mention a type of tenancy or the right of survivorship, it 
created a tenancy in common by default. See ORS 93.180 (conveyance creates a tenancy in common unless it 
"clearly and expressly declare[s] * * * that the grantees * * * take the lands with right of survivorship"). Defendants 
argued that, by waiting until after mother's death (more than 12 years after the second deed was executed), plaintiffs 
lost their right to challenge the second deed's validity.


The trial court denied defendants' motion and, after considering the parties' evidence, entered judgment in favor of 
plaintiffs. In a letter opinion, the trial court reasoned that the 1978 deed established mother's intent to create a joint 
tenancy with the right of survivorship. Once that deed was delivered, mother could not unilaterally revoke it or defeat 
plaintiffs' survivorship interest. Defendants appealed, raising four assignments of error. We write to address only the 
issues raised by defendants' first and third assignments—whether mother could unilaterally correct the 1978 deed and 
whether plaintiffs' action is barred by laches. We affirm without discussion the other rulings that defendants assign as 
error.


We begin with the question whether mother could unilaterally revoke the contingent remainders created by the 1978 


deed.[3] As noted above, the 1978 deed conveyed *1089 the property to the grantees in joint tenancy with the right of 
survivorship, thereby creating "a tenancy in common in the life estate with cross-contingent remainders in the fee 
simple." ORS 93.180; see Halleck v. Halleck et al, 216 Or. 23, 40-41, 337 P.2d 330 (1959) (describing the interests as 


"co-tenants who hold concurrent life estates with contingent remainders").[4] Once the deed was executed and 
delivered, the interests conveyed to the grantees vested, including the right of survivorship, see Holbrook v. Holbrook,
240 Or. 567, 570-71, 403 P.2d 12 (1965); Halleck, 216 Or. at 40, 337 P.2d 330, and mother could not unilaterally 
revoke it, see Legler et al. v. Legler, 187 Or. 273, 299, 211 P.2d 233 (1949). Mother and plaintiffs were thus cotenants, 
and, as the court held in Halleck, the "power to defeat the survivorship interest does not extend to co-tenants who hold 
concurrent life estates with contingent remainders. This contingent remainder which each co-tenant has cannot be 
defeated by any act of his co-tenant." Halleck, 216 Or. at 40-41, 337 P.2d 330; see also George W. Thompson, 8 
Commentaries on the Modern Law of Property § 4241, 120-22 (1963) (upon delivery, title irrevocably passes to the 
grantee and the "grantor cannot make any change in a deed after its delivery to the grantee").


1089


Defendants advance two arguments to explain why the 1983 deed nonetheless supersedes the 1978 deed. First, 
defendants argue that Myers v. Weems, 128 Or.App. 444, 876 P.2d 861 (1994), provides a basis for distinguishing 
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Halleck and giving effect to the 1983 deed. In Myers, the plaintiff sought to cancel a deed that purported to make the 
plaintiff and the defendant joint tenants with the right of survivorship. Id. at 446, 876 P.2d 861. We found that neither 
the plaintiff nor the defendant (the plaintiff's daughter) intended that the deed would presently convey an interest in the 
property; rather, both parties viewed the deed as a means for the daughter to inherit the mother's property. Id. at 447-
49, 876 P.2d 861. Given that evidence, we affirmed the trial court's decision to permit the plaintiff to cancel the deed. 
Id.


Although defendants do not argue, in so many words, that mother did not intend that the 1978 deed would presently 
convey an interest in the property to the grantees, they suggest as much by citing Myers and by referring to the 1983 


deed as an expression of mother's true intent.[5] We disagree. When a deed is recorded, there is a presumption that 
the grantor intended the deed to take effect and to pass title to the grantees. See Lancaster v. May, as Administrator,
194 Or. 647, 655, 243 P.2d 268 (1952); Halleck, 216 Or. at 28-29, 337 P.2d 330; see also Herbert Thorndike Tiffany, 4 
The Law of Real Property § 1044, 401 (3d ed 1975) (recording "amounts in effect to a statement that such action on 
the part of the grantor shows, prima facie, an intention on his part that the instrument shall be legally operative"). The 
terms of the 1978 deed are unequivocal and suggest only that intent—i.e., an intent to convey immediately a (present 
and future) interest to the grantees. Two additional factors confirm that conclusion: (1) The 1983 deed purports to 
"clarify" the 1978 deed in only minor respects and implicitly recognizes that some interest passed to the grantees in 
the 1978 deed; and (2) shortly after executing the 1983 deed, mother filed a quarterly gift tax return in which she 


stated that she had transferred the land to the *1090 grantees in 1978.[6] Because the 1978 deed was intended to 
presently convey an interest in the property to the grantees, Myers provides defendants no help.


1090


Defendants advance a second argument. They appear to argue that, even if the 1978 deed made the grantees joint 
tenants with rights of survivorship, Jones v. Bramwell et al., 111 Or. 316, 226 P. 694 (1924), recognizes that mother 
may "correct any mistake in the 1978 deed." They suggest that the 1983 deed was an attempt to do just that. 
Defendants read too much into Jones. Jones does not stand for the proposition that a party may unilaterally revoke a 
property interest created by an earlier deed. Rather, the defendants in Jones had filed two correction deeds, and the 
plaintiff brought an action to cancel the "so-called correction deeds" and remove the cloud those deeds cast on her 
title. Id. at 318-19, 226 P. 694. The court began its analysis by explaining that "[t]here is no serious contention on the 
part of the defendants * * * that the plaintiff is not entitled to a decree [canceling the defendants' correction deeds] 
unless the defendants are entitled to have the original deeds reformed because of the alleged mutual mistakes." Id. at 
319, 226 P. 694.


Jones does not say that a grantor may unilaterally correct an earlier mistake in a deed, as defendants argue. Rather, 
the only issue, as the court framed it in Jones, was whether the original deeds should be reformed because of a 
mutual mistake. Not only does the decision in Jones not yield the proposition that defendants draw from it, but its 
reasoning does not advance defendants' argument here. Defendants do not argue that there was any basis for 
reformation; that is, they never explain how the survivorship clause was a mutual mistake. See Jones, 111 Or. at 319-


22, 226 P. 694.[7] We agree with the trial court that the 1978 deed created a joint tenancy with a right of survivorship 
and that mother could not, in the 1983 deed, unilaterally revoke or alter the contingent remainders that she previously 
had given plaintiffs.


The remaining question is whether laches barred plaintiffs from bringing this action in 1996 to determine the effect of 
the 1983 deed. Laches will bar a party from asserting an equitable claim when three elements are present. The first 
two are "full knowledge of all the facts concurring with delay for an unreasonable time." Kelly v. Tracy, 209 Or. 153, 
172, 305 P.2d 411 (1956); see also Derenco v. Benj. Franklin Fed. Sav. and Loan, 281 Or. 533, 566-67, 577 P.2d 477, 
cert. den. 439 U.S. 1051, 99 S.Ct. 733, 58 L.Ed.2d 712 (1978) ("[l]aches requires full knowledge"). That is, the period 
of delay does not begin until knowledge of all relevant facts is acquired. Vossen v. Forrester, 155 Or.App. 323, 327-28, 
963 P.2d 157 (1998), rev. den. 328 Or. 275, 977 P.2d 1173 (1999). As we stated in Nyman v. City of Eugene, 32 
Or.App. 307, 320, 574 P.2d 332 (1978), aff'd on other grounds 286 Or. 47, 593 P.2d 515 (1979):
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"[L]aches will not begin to run until the plaintiff has actual knowledge, Wills v. Nehalem Coal Co., 52 Or. 
70, 96 P. 528 (1908), or is chargeable with knowledge [the plaintiff] might have obtained upon inquiry if 
[the plaintiff] had knowledge of facts which would have put a duty to inquire on a person of ordinary 
intelligence. In re Webster's Estate, 74 Or. 489, 145 P. 1063 (1915)."


See also Loomis v. Rosenthal, 34 Or. 585, 602-03, 57 P. 55 (1899). The third element is substantial prejudice. 
Stephan v. Equitable S & L Assn., 268 Or. 544, 569, 522 P.2d 478 (1974). "[T]he delay must result in substantial 
prejudice to the defendant to the extent that it would be inequitable to afford the relief sought against the party 
asserting laches as a defense." Id.


*1091 Laches depends on the circumstances of each case and will not be "applied mechanically to every situation" 
merely because a party has acted with neglect. McIver v. Norman, 187 Or. 516, 544, 213 P.2d 144 (1949). In that 
sense, laches differs from legal defenses, such as the statute of limitations. Rise v. Steckel, 59 Or.App. 675, 684, 652 
P.2d 364, rev. den. 294 Or. 212, 656 P.2d 943 (1982). The analogous statute of limitations does, however, provide 
guidance in determining whether an unreasonable period of time has passed. Id. And, when an action is commenced 
after the expiration of the analogous statute of limitations, the plaintiff has the burden of proving the absence of laches. 


Id.[8]


1091


In this case, defendants argue that laches began running in 1983 when mother executed the second deed and that, 
because plaintiffs delayed longer than the analogous statute of limitations in initiating this action, "plaintiff[s] ha[ve] the 
burden of explaining the prolonged delay." See Oregon State Bar v. Wright, 309 Or. 37, 42-43, 785 P.2d 340, cert. 
den. 498 U.S. 829, 111 S.Ct. 89, 112 L.Ed.2d 61 (1990). Defendants count from the wrong date. The 1983 deed may 
have put plaintiffs on record notice of a possible problem with their title (or, more accurately, of a potential challenge to 
their future interests), but laches did not begin to run from that date. Assn. of Unit Owners v. Far West Federal Bank,
120 Or.App. 125, 131-32, 852 P.2d 218 (1993). Rather, laches began to run from the date that plaintiffs' future 


interests were "actually repudiated or challenged." Id.[9] We need not decide whether plaintiffs' future interests were 
"actually repudiated or challenged" when mother created the two trusts in 1989 and 1994 or whether plaintiffs' interests 
were not actually challenged until after mother's death in 1995. In either event, plaintiffs brought their claim within the 


analogous limitations period,[10] and the burden of proving laches remained with defendants. It did not shift to plaintiffs.


In this case, defendants failed to establish that any delay prejudiced them to the extent that it would be inequitable to 
permit plaintiffs' action to proceed. Hanns v. Hanns, 246 Or. 282, 305-10, 423 P.2d 499 (1967); County of Lincoln v. 
Fischer et al, 216 Or. 421, 447-48, 339 P.2d 1084 (1959). It is true, as defendants note, that "the original grantor of the 
[1983] deed is now deceased and unavailable as a witness to the transaction," and it may be, as defendants reason, 
that "[mother] could have testified as to her knowledge and intentions * * * [and] plaintiffs' reactions" to the 1983 deed. 
As explained above, however, the evidence in the record establishes that mother intended to deliver the 1978 deed. 
That being so, mother could not later unilaterally revoke or alter the interests that deed conveyed, and her intent 
concerning the 1983 deed is irrelevant. See Holbrook, 240 Or. at 570-71, 403 P.2d 12; Halleck, 216 Or. at 40-41, 337 
P.2d 330.


While the loss of a witness will often be prejudicial, that is not always so. See Woodriff v. Ashcraft, 263 Or. 547, 554, 
503 P.2d 472 (1972) (concluding that the death of a witness was not prejudicial when the dispute was primarily legal 
and the parties had assented to most of the facts); May v. Roberts, 133 Or. 643, 659-60, 286 P. 546 (1930) (rejecting 
the defendants' laches argument based on the contention that "valuable evidence was *1092 lost by the death of [a 
witness]"). Defendants have offered no persuasive evidence that the loss of mother's testimony prejudiced them in 
such a way that it would be inequitable to permit plaintiffs' action to go forward. The trial court correctly held that laches 
did not bar plaintiffs' action and that mother's interest in the property passed to plaintiffs on her death.


1092


Affirmed.


[1] In 1990, Tommy Holbrook executed a deed that conveyed his interest in the property to Beverly, who became known as Beverly 
Hilterbrand some time before this case commenced.
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[2] Although the record is not fully developed on this issue, both parties refer to two trusts created by mother between 1989 and 1994. 
According to defendants, in the 1989 trust agreement, mother purported to convey "an undivided one-half interest" in the mobile 
home park (along with other property) to the trust, part of which would pass to defendants upon mother's death.


[3] Both plaintiffs and defendants agree that we review de novo.


[4] One of the incidents of the common-law joint tenancy was the power of each of the cotenants to sever the estate and convert it 
into a tenancy in common. Halleck, 216 Or. at 40, 337 P.2d 330. As the court noted in Halleck, in Oregon, this form of joint tenancy 
was abolished by statute. Id. Accordingly, a conveyance will normally create a tenancy in common. However, a deed that, in express 
terms, conveys property in joint tenancy with right of survivorship creates concurrent life estates with cross-contingent remainders. Id.
at 41, 337 P.2d 330.


[5] By extension, we presume that defendants would also contend that the 1978 deed is ineffective, because delivery, which is an 
essential element of a valid deed, requires a present intent to pass an interest in the property. See generally Halleck, 216 Or. at 28-
35, 337 P.2d 330. As the court noted, despite the term's common usage, delivery refers to "a mental, not a physical process [and] 
describes the passage of a property interest * * * from the grantor to the grantee. The interest passes if the grantor manifests the 
intention to pass it immediately." Id. at 28, 337 P.2d 330.


[6] We note that, even if there were an ambiguity in this regard, we generally would construe the ambiguity against the grantor and in 
favor of the grantees. Hurd v. Byrnes, 264 Or. 591, 598, 506 P.2d 686 (1973) (noting the general rule).


[7] Indeed, defendants identify no basis for saying that giving the grantees a right of survivorship was even a unilateral mistake. Not 
only were the terms in the 1978 deed unmistakable, but it appears from the face of the 1983 deed that mother intended to clarify only 
the percentage of property each of the grantees would receive, not whether the grantees held the property as tenants in common or 
with the right of survivorship.


[8] When an action is commenced within the analogous statute of limitations, the burden of proving laches remains on the defendant.


[9] We explained in Assn. of Unit Owners:


"[A] property owner who has record notice of `possible problems' with the owner's title may, but is not required to, bring an action to 
eliminate those problems. When a property interest is actually repudiated or challenged, or an adverse claim is asserted against the 
interest, the property owner is obligated to act within a reasonable time to protect the owner's interests."


120 Or.App. at 131, 852 P.2d 218 (citations omitted).


[10] In this case, the analogous statute of limitations is 10 years. See ORS 12.040 (applying 10-year period from ORS 12.050 to 
actions "for the determination of any right or claim to or interest in real property"). Plaintiffs brought this action approximately 13 years 
after mother executed the 1983 deed but within 10 years after she created the trusts and within approximately one year after her 
death.
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Select Year:   2005  Go


The 2005 Florida Statutes


Title XLII
ESTATES AND TRUSTS


Chapter 737
TRUST ADMINISTRATION


View Entire Chapter


737.402  Powers of trustees conferred by this part.-- 


(1)  From the creation of the trust until final distribution of the assets from the trust, a trustee has the 
power to perform every act that a prudent trustee would perform for the purposes of the trust, without 
court authorization, including, but not limited to, the powers specified in subsections (2) and (3) but 
subject to the limitations of subsection (4). 


(2)  Unless otherwise provided in the trust instrument, a trustee has the power: 


(a)  To collect, hold, and retain trust assets received from a settlor until disposition of the assets should 
be made. The assets may be retained even though they include an asset in which the trustee is 
personally interested. 


(b)  To hold without liability, other than that involved in holding property legal for investment of trust 
funds, any and all property received from or through the settlor of the trust, whether or not permissible 
for investment of funds of that particular trust, and any property lawfully coming into the hands of the 
trustees instead of or in substitution therefor, including the power to exchange capital stock of any bank 
or trust company, including capital stock of the corporate trustee, for capital stock in any registered 
bank holding company if the bank holding company is subject to the provisions of 12 U.S.C. ss. 1841 et 
seq., as amended, commonly known as the Bank Holding Company Act of 1956. This provision does not 
cover reinvestments of cash made by the trustee except for the purchase of fractional shares and the 
exercise of rights acquired in the exchange. 


(c)  To receive additions to the assets of the trust and, unless expressly provided to the contrary in the 
trust instrument, to incorporate those additions as part of the trust or hold the additions as a separate 
trust having terms identical to the terms of the existing trust. 


(d)  To continue or participate in the operation of any business or other enterprise and to effect 
incorporation, dissolution, or other change in the form of the organization of the business or enterprise. 


(e)  To acquire an undivided interest in a trust asset, including, but not limited to, a money market 
mutual fund, mutual fund, or common trust fund, in which asset the trustee holds an undivided interest 
in any trust capacity, including any money market or other mutual fund from which the trustee, any 
cotrustee, or any affiliate or associate of the trustee or cotrustee is entitled to receive reasonable 
compensation for providing necessary services as an investment adviser, portfolio manager, or servicing 
agent. A trustee, cotrustee, or affiliate or associate of the trustee or cotrustee may receive 
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compensation for such services in addition to fees received for administering the trust, provided such 
compensation is fully disclosed in writing to all current income beneficiaries of the trust. 


(f)  To invest and reinvest trust assets in accordance with the provisions of the trust or as provided by 
law. 


(g)  If a bank, to deposit trust funds in another department of the same entity or in a bank that is 
affiliated with the trustee bank. 


(h)  To acquire or dispose of an asset for cash or on credit at a public or private sale; to manage, 
develop, improve, exchange, partition, change the character of, or abandon a trust asset or any interest 
in it; and to encumber, mortgage, or pledge a trust asset for a term within or extending beyond the 
term of the trust in connection with the exercise of any power vested in the trustee. 


(i)  To make ordinary or extraordinary repairs or alterations in buildings or other structures; to demolish 
any improvements; or to raze existing, or erect new, party walls or buildings. 


(j)  To subdivide, develop, or dedicate land to public use; to make, or obtain the vacation of, plats and 
adjust boundaries; to adjust differences in valuation on exchange or partition by giving or receiving 
consideration; or to dedicate easements to public use without consideration. 


(k)  To enter for any purpose into a lease as lessor or lessee with or without option to purchase or renew 
for a term within or extending beyond the term of the trust. 


(l)  To enter into a lease or arrangement for exploration and removal of minerals or other natural 
resources or enter into a pooling or unitization agreement. 


(m)  To grant an option involving disposition of a trust asset or to take an option for the acquisition of 
any asset. 


(n)  To vote a security, in person or by general or limited proxy, or not to vote a security. 


(o)  To pay calls, assessments, and any other sums chargeable or accruing against, or on account of, 
securities. 


(p)  To sell or exercise stock subscription or conversion rights and consent, directly or through a 
committee or other agent, to the reorganization, consolidation, merger, dissolution, or liquidation of a 
corporation or other business enterprise. 


(q)  To hold property in the name of a nominee or in other form without disclosure of the trust so that 
title to the property may pass by delivery, but the trustee is liable for any act of the nominee in 
connection with the property so held. 


(r)  To insure the assets of the trust against damage or loss and insure the trustee against liability with 
respect to third persons. 


(s)  To borrow money to be repaid from trust assets or otherwise, and to advance money for the 
protection of the trust and for all expenses, losses, and liabilities sustained in the administration of the 
trust or because of the holding or ownership of any trust assets, for which advances, with any interest, 
the trustee has a lien on the trust assets as against the beneficiary. 
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(t)  To pay or contest any claim; to settle a claim by or against the trust by compromise, arbitration, or 
otherwise; and to release any claim belonging to the trust in whole or in part to the extent that the 
claim is uncollectible. 


(u)  To pay taxes, assessments, compensation of the trustee, and other expenses incurred in the 
collection, care, administration, and protection of the trust. 


(v)  To allocate items of income or expense to either trust income or principal, as provided by law. 


(w)  To pay any sum distributable to a beneficiary under legal disability to the beneficiary or by paying 
the sum for the use of the beneficiary either to a legal representative appointed by the court or, if 
none, to a relative; and, when income is directed to be paid to minors, apply and expend it for their 
benefit either with or without the intervention of a guardian. 


(x)  To effect distribution of property and money in divided or undivided interests and to adjust resulting 
differences in valuation. 


(y)  To employ persons, including attorneys, auditors, investment advisers, or agents, even if they are 
the trustee or associated with the trustee, to advise or assist the trustee in the performance of his or 
her administrative duties and to pay compensation and costs incurred in connection with such 
employment from the assets of the trust; to act without independent investigation upon their 
recommendations; and, instead of acting personally, to employ one or more agents to perform any act 
of administration, whether or not discretionary. 


(z)1.  To prosecute or defend actions, claims, or proceedings, including appeals, for the protection of 
trust assets and of the trustee in the performance of his or her duties. 


2.  To employ attorneys and other agents to advise and assist the trustee in the exercise of any of the 
trustee's powers and to pay compensation and costs incurred in connection with such employment from 
the assets of the trust. 


(aa)  To execute and deliver all instruments that will accomplish or facilitate the exercise of the powers 
vested in the trustee. 


(bb)  To sever any trust on a fractional basis into two or more separate and identical trusts for any 
reason or to segregate by allocation to a separate account or trust a specific amount from, a portion of, 
or specific assets included in, the trust property of any trust, unless expressly provided to the contrary 
in the trust instrument. Income earned on a segregated amount, portion, or specific asset after the 
segregation is effective passes with the amount, portion, or asset segregated. Each separate trust must 
be held and administered upon the identical terms and conditions of the trust from which it was 
severed. Subject to the terms of the trust, the trustee may take into consideration differences in 
federal tax attributes and other pertinent factors in administering the trust property of any separate 
account or trust, in making applicable tax elections, and in making distributions. A separate trust 
created by severance must be treated as a separate trust for all purposes from the date on which the 
severance is effective. The effective date of the severance may be retroactive to a date before the date 
on which the trustee exercises such power. 


Page 3 of 6Statutes & Constitution :View Statutes :->2005->Ch0737->Section 402 : Online Sunshine


5/7/2013http://www.leg.state.fl.us/Statutes/index.cfm?App_mode=Display_Statute&Search_String=...







(3)  If a trustee has determined that the market value of a trust is less than $50,000 and that, relative to 
the costs of administering the trust, continuance pursuant to its existing terms will defeat or 
substantially impair the accomplishment of its purposes, the trustee may, in the trustee's sole 
discretion, terminate the trust and distribute the trust property, including principal and undistributed 
income, to the beneficiaries in a manner which conforms as nearly as possible to the intention of the 
settlor. The trustee may enter into agreements or make such other provisions that it deems necessary or 
appropriate to protect the interests of the beneficiaries and the trustee and to carry out the intent and 
purpose of the trust. The existence of a spendthrift or similar protective provision in the trust does not 
make this subsection inapplicable unless the trust instrument expressly provides that the trustee may 
not terminate the trust pursuant to this subsection. 


(4)(a)  Due to the inherent conflict of interest that exists between a trustee who is a beneficiary and 
other beneficiaries of the trust, unless the terms of a trust refer specifically to this subsection and 
provide expressly to the contrary, any power conferred upon a trustee (other than the settlor of a 
revocable or amendable trust or a decedent's or settlor's spouse who is the trustee of a testamentary or 
an inter vivos trust for which a marital deduction has been allowed): 


1.  To make discretionary distributions of either principal or income to or for the benefit of such 
trustee, except to provide for that trustee's health, education, maintenance, or support as described 
under Internal Revenue Code ss. 2041 and 2514; 


2.  To make discretionary allocations of receipts or expenses as between principal and income, unless 
such trustee acts in a fiduciary capacity whereby such trustee has no power to enlarge or shift any 
beneficial interest except as an incidental consequence of the discharge of such trustee's fiduciary 
duties; 


3.  To make discretionary distributions of either principal or income to satisfy any legal support 
obligations of such trustee; or 


4.  To exercise any other power, including the right to remove or to replace any trustee, so as to cause 
the powers enumerated in subparagraph 1., subparagraph 2., or subparagraph 3. to be exercised on 
behalf of, or for the benefit of, a beneficiary who is also a trustee, 


cannot be exercised by such trustee. Any of the foregoing proscribed powers that are conferred upon 
two or more trustees may be exercised by the trustees who are not so disqualified. If there is no trustee 
qualified to exercise such power, any party in interest, as defined in paragraph (c), may apply to a court 
of competent jurisdiction to appoint an independent trustee and such power may be exercised by the 
independent trustee appointed by the court. 


(b)  This subsection applies to: 


1.  Any trust executed after June 30, 1991, unless the terms of the trust refer specifically to this 
subsection and provide expressly to the contrary; 


2.  Any testamentary trust created under a will executed after June 30, 1991, unless the terms of the 
trust refer specifically to this subsection and provide expressly to the contrary; and 


3.  Any trust created under a document executed before July 1, 1991, unless: 
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a.  If the trust is revocable or amendable, the settlor revokes or amends the trust at any time to provide 
otherwise; or 


b.  If the trust is irrevocable, all parties in interest, as defined in paragraph (c), elect affirmatively, in 
the manner prescribed in paragraph (d), not to be subject to the application of this subsection. Such 
election must be made on or before the later of July 1, 1994, or 3 years after the date on which the 
trust becomes irrevocable. 


However, the provisions of this subsection neither create a new cause of action nor impair any existing 
cause of action which, in either case, relates to any power proscribed by paragraph (a) that was 
exercised before July 1, 1991. 


(c)  For the purpose of paragraph (a) or paragraph (b): 


1.  If the trust is revocable or amendable and the settlor is not incapacitated, the party in interest is the 
settlor. 


2.  If the trust is revocable or amendable and the settlor is incapacitated, the party in interest is the 
settlor's legal representative under applicable law or the settlor's donee under a durable power of 
attorney that is sufficient to grant such authority. 


3.  If the trust is not revocable or amendable, the parties in interest are: 


a.  Each trustee then serving; 


b.  Each income beneficiary then in existence or, if any such beneficiary has not attained majority or is 
otherwise incapacitated, the beneficiary's legal representative under applicable law or the beneficiary's 
donee under a durable power of attorney that is sufficient to grant such authority; and 


c.  Each remainder beneficiary then in existence or, if any such remainder beneficiary has not attained 
majority or is otherwise incapacitated, the beneficiary's legal representative under applicable law or the 
beneficiary's donee under a durable power of attorney that is sufficient to grant such authority. 


(d)  The affirmative election required under paragraph (b) must be made: 


1.  If the settlor is not incapacitated and the trust is revocable or amendable, through a revocation of or 
an amendment to the trust; 


2.  If the settlor is incapacitated and the trust is revocable or amendable, through a written declaration 
executed in the manner prescribed for the recordation of deeds in this state and delivered to the 
trustee; or 


3.  If the trust is not revocable or amendable, through a written declaration executed in the manner 
prescribed for the recordation of deeds in this state and delivered to the trustee. 


(e)  A person who has the right to remove or to replace a trustee does not possess nor may that person 
be deemed to possess, by virtue of having that right, the powers of the trustee that is subject to 
removal or to replacement. 
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History.--s. 1, ch. 74-106; s. 8, ch. 75-221; s. 3, ch. 84-31; s. 1, ch. 84-179; s. 2, ch. 89-39; s. 3, ch. 91-61; s. 27, ch. 92-200; 


s. 15, ch. 95-401; s. 1043, ch. 97-102; s. 3, ch. 2005-85. 


Note.--Created from former s. 691.03. 
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220 So.2d 451 (1968)


P & N INVESTMENT CORP., a Florida Corporation, Appellant,
v.


FLORIDA RANCHETTES, INC., a Florida Corporation, Appellee.


No. J-224.


October 24, 1968.
As Amended on Rehearing February 27, 1969.


District Court of Appeal of Florida. First District.


Hansford D. Tyler, Jr., Miami, for appellant.


Robert H. Matthews, New Smyrna Beach, for appellee.


Earl Faircloth, Atty. Gen., and T.T. Turnbull, Asst. Atty. Gen., as amici curiae; William M. Register, Jr., and Peter J. 
Winders, of Carlton, Fields, Ward, Emmanuel, Smith & Cutter, Tampa, as amici curiae; Warren E. Hall, Jr., and 
Gordon H. Harris, of Holland & Knight, Bartow, as amici curiae.


CARROLL, DONALD K., Judge.


ON PETITION FOR REHEARING GRANTED


The appellant and three amici curiae have filed petitions for rehearing addressed to *452 our opinion and judgment 
filed in this cause on October 24, 1968, affirming the final decree entered by the Circuit Court for Volusia County.


452


After careful consideration of the briefs submitted by the parties and the amici curiae and the oral argument at the 
hearing on the said petitions for rehearing, we have reached the conclusion that we erred in entering our opinion and 
judgment of October 24, 1968, and that we should have reversed the said final decree. Therefore, we hereby grant the 
said petitions, and amend our said opinion to read in its entirety as follows:


The defendant in a suit for a declaratory decree has appealed from an adverse final decree entered by the Circuit 
Court for Volusia County.


The question presented for our determination in this appeal, briefly stated, is whether, where each of the parties own a 
50% interest to the mineral rights in certain land and the plaintiff also owns the fee simple title, the chancellor erred in 
declaring in effect that the plaintiff may mine, drill, or otherwise develop the said minerals without the express 
permission of the defendant, and in otherwise ruling upon the relative rights of the parties.


The undisputed facts are as follows:


In 1946 Garland W. Spencer and his wife conveyed the land in question to Eola Mack by a deed of conveyance 
containing this reservation: "Reserving and excepting, however, to the grantors, their heirs and assigns forever an 
undivided one-half interest in all of the oil, gas, and all other minerals underlying the above-described lands with the 
right to mine, drill for and develop the same." The said land was thereafter conveyed by mesne conveyances to the 
plaintiff, which now holds the title to the land. Similarly, by proper instruments of conveyance the defendant has 
acquired the mineral rights reserved by the Spencers in the above-quoted reservation-clause.


A dispute arose between the parties as to whether the defendant had the right to enter upon the land in question for 
the purpose of exploring for minerals and, if discovered, removing them from the land. The dispute being unresolved 
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by the parties, the plaintiff filed the instant action seeking a declaration of the rights of the parties with respect to the 
said dispute.


Following the final hearing the Circuit Court entered the final decree appealed from herein. In that decree the court 
held that it had jurisdiction of the parties and subject-matter of the dispute; that the plaintiff's allegations are sufficient 
to entitle it to a declaration of the parties' rights; and that the defendant could not, in the absence of the plaintiff's 
specific permission "arbitrarily enter upon the land for exploration or mining purposes." In its appellate brief the 
defendant states that it "takes no specific exception" to the last-mentioned holding, but rather "accepts this rule. * *" 
The defendant contends, however, that the plaintiff and the defendant are tenants in common of the said undivided 
mineral rights and that the same logic which bars the defendant from entering upon the land to mine or develop its 
50% of the mineral rights, applies equally to the plaintiff, as the owner of the fee and the remaining 50% of the 
minerals, so the plaintiff should not be allowed to mine or develop any minerals "without specific permission of, or an 
agreement of joint venture with, or having first acquired the interests of, the other owner or owners of fractional 
portions of the mineral rights."


In this appeal the defendant-appellant takes exception only to paragraphs numbered 5 and 6 of the said final decree, 
which paragraphs read as follows:


"5. The Court further finds and so decrees that in the event the plaintiff should mine or otherwise 
produce minerals from the land as covered by the retention of the mineral rights of the defendant, then, 
and in that event, the defendant would be entitled to 50% of *453 the minerals so mined or produced, 
less the cost of production thereof;


453


"6. The Court further finds that in the event the Plaintiff should explore for minerals or mine or produce 
minerals, that it cannot bind the Defendant without an express agreement, for the payment of a 
proportion of said exploration costs, over and above the amount received from the sale of the minerals; 
* * *."


In defense of the final decree appealed from, however, the plaintiff sets forth what it calls the "practical problem that is 
posed in this case, and similar cases throughout the State of Florida. * * *" Briefly stated, the plaintiff's description of 
that "practical problem" is as follows: when the original reservation of mineral rights was agreed to in 1946, the value 
of the land was low and the use of the land was strictly agricultural, but today, with the great influx of people into the 
State of Florida, the price of the land has become more dear and the use of the land has changed from agricultural to 
residential; the development of residential properties has caused the owners to turn to lending institutions for the 
proper financing of the development, but the reservation of mineral rights, with the right of exploration reserved to the 
original grantors, has caused those institutions "to look with a jaundiced eye at this property, which is so sorely needed 
for residential development;" and the title examiner, "fearing the worst that could possibly happen under the 
circumstances, is quick to bring to the attention of any prospective purchaser the possibility that at some future date oil 
rigs or excavating machinery might be operating in the front yard of the new home owner."


It is impossible to determine with any certainty just what influence the foregoing "practical problem" considerations or 
any of them may have had upon the court when it entered the final decree.


As stated above, the defendant-appellant concedes that it should not explore or mine the minerals without the consent 
of the plaintiff but contends that this rule should apply the other way around. Valid as these considerations might have 
been if this had been a case of first impression in this country and if there had been no judicial precedents as to the 
questions before us, we must recognize the fact that there are ample precedents in other jurisdictions which should 
have a persuasive, if not a controlling, effect upon our determination in this appeal.


The special circumstance that makes difficult the determination of this appeal is the fact that the plaintiff is not only the 
owner of the surface but is also the owner of 50% of the mineral estate. Because of this circumstance we shall discuss 
the plaintiff's rights as a surface owner and then his rights as the owner of half of the mineral estate. First as to its 
surface rights:
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We are convinced that the weight of authority in this country, especially in the major oil-producing states, is as follows: 
When the surface estate is severed from the mineral estate, the mineral estate is the dominant estate and, therefore, 
the owner of the mineral estate has the right of ingress and egress to explore for, locate, and remove the minerals, but 
he cannot so abuse the surface estate so as unreasonably to injure or destroy its value and is answerable in damages 
to the owner of the surface estate for any unreasonable injuries done.


One of the leading cases recognizing the just-summarized rule is Parker v. Texas Co., 326 S.W.2d 579 (Tex.Civ.App. 
1959). For the citations to many cases upholding this rule see 58 C.J.S. Mines and Minerals § 159, pages 332 and 
333.


Secondly, as to the mutual rights of the plaintiff and the defendant, each as the holder of 50% of the mineral estate, 
the cases are in considerable conflict. For a discussion of these conflicting decisions, see 38 Am.Jur.2d, Gas and Oil, 
Sec. 10, pages 487 and 488. Ae we read the authorities, *454 we have reached the conclusion that the prevailing view 
among the jurisdictions passing on the subject is that one of several co-owners of the mineral estate has the right to 
extract oil without the consent of the other owners and has the right to be reimbursed for the reasonable and 
necessary expenses of extraction and marketing, all subject to the right of the nonconsenting mineral owner to an 
accounting. One of the leading cases recognizing this rule is Prairie Oil & Gas Co. v. Allen, 2 F.2d 566, 40 A.L.R. 1389 
(U.S.C.C.A., 8th Cir., 1924).


454


Since several provisions of the final decree appealed from appear to conflict with the above two general rules which 
we conceive to be the weight of authority in this country and which we believe are applicable here, that decree must 
be, and it is, reversed, and the cause remanded with directions for further proceedings consistent with the views 
hereinabove set forth.


Reversed and remanded with directions.


WIGGINTON, C.J., and SPECTOR, J., concur.
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TN 1.02.07 Notary's Seal — Printed or Engraved — Rubber Stamps — 
Omitted  (Rev. 12/00) 


An opinion as to the sufficiency of a notary's seal as meeting the requirement of Florida 
Statutes was requested. Florida Statutes covering acknowledgments and notaries public refer to an 
official seal and require that acknowledgments shall be under official seal. Sec. 92.50, F.S., Sec. 
117.05 (3) (a), F.S., and Sec. 695.03, F.S. 


 


Two cases, Norris v. Billingsley, 37 So. 564 (Fla. 1904), and State v. Lawrence, 163 So.231 (Fla. 
1935), state that the requirement of an official seal, as distinguished from a private seal, is essential to 
the validity of an acknowledgment or affidavit, but do not comment on the form of an official seal. See 
also Summer v. Mitchell, 10 So.562 (Fla. 1892). See Title Standard 3.4. 


 


Sec. 117.05 (3) (a), F.S., requires every notary public of Florida to affix a notary seal to all 
documents notarized. In 1971, that section required the seal to Include the words “Notary Public          
— State of Florida at Large,” and also authorized the seal to include the name of the notary public.  
Effective January 1, 1973, that section was amended to provide that a notary seal could be of the    
rubber stamp or impression type and was again amended, effective January 1, 1976, to add that the        
seal must also include the name of the notary public, be round in shape and separate from the 
expiration stamp. Effective October 1, 1980, the section was again amended and as amended the    
words “at large” are eliminated from the seal, and the seal need not be round in shape and separate       
from the expiration stamp. As amended in 1991, Sec. 117.05 (3) (a), F.S., requires that the seal be           
of the rubber stamp type. In addition to showing the notary's name, the expiration date of the 
commission and the words “Notary Public — State of Florida,” the seal must also contain the 
commission number. Moreover, this subsection requires that the seal be affixed in 
photographically reproducible black ink. Beneath the notary's signature must appear the notary's     
name exactly as commissioned. When the requirement for a rubber stamp seal became effective on 
January 1, 1992, those notaries whose terms for appointment extended beyond that date were 
permitted to continue to use their impression seals until reappointed. 


 


The Attorney General of Florida has expressed the opinion that a notary public is not 
authorized under Sec. 117.07, F.S., to utilize printed or offset seals printed on a document in lieu of a 
rubber stamp or impression type seal required to be affixed upon the execution of any writing or 
document acknowledged, attested, protested, or published under the seal of his office as prescribed         
in Sec. 117.03, .04 and .07, F.S. 1980 Supp. Ops. Att'y Gen. 74-386 (1974). 


 


Although an acknowledgment is invalid in Florida unless under the official seal of the 
certifying officer, it is The Fund's opinion that such defect is cured by Sec. 95.231, F.S., or by Sec. 
694.08, F.S., if the conditions of those sections are otherwise met and no vested intervening rights      
are involved. See James v. Gollnick, 130 So.450 (Fla. 1930), and Day, “Curative Acts and 
Limitations Acts Designed to Remedy Defects in Florida Land Titles — I–IV,” 8 U. FLA. L. REV. 365 
(1955). 


 


When an acknowledgment is legally required, the party taking the acknowledgment may    
attach his or her electronic signature. Neither a rubber stamp nor an impression-type seal is 
required for an electronic notarization. Sec. 668.50 (11) (a), F.S. For a detailed discussion of           
omitted seals, please see TN 1.02.01. 


 








Select Year:   2009  Go


The 2009 Florida Statutes


Title XV
HOMESTEAD AND 


EXEMPTIONS


Chapter 222
METHOD OF SETTING APART HOMESTEAD AND 


EXEMPTIONS


View Entire 
Chapter


222.02  Designation of homestead after levy.--Whenever a levy is made upon the lands, tenements, 
mobile home, or modular home of such person whose homestead has not been set apart and selected, 
such person, or the person's agent or attorney, may in writing notify the officer making such levy, by 
notice under oath made before any officer of this state duly authorized to administer oaths, at any time 
before the day appointed for the sale thereof, of what such person regards as his or her homestead, 
with a description thereof; and the remainder only shall be subject to sale under such levy. 


History.--s. 2, ch. 1715, 1869; RS 1999; GS 2521; RGS 3876; CGL 5783; s. 3, ch. 77-299; s. 2, ch. 83-40; s. 


1196, ch. 95-147. 
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Select Year:   2007  Go


The 2007 Florida Statutes


Title VIII
LIMITATIONS


Chapter 95
LIMITATIONS OF ACTIONS; ADVERSE POSSESSION


View Entire Chapter


95.191  Limitations when tax deed holder in possession.--When the holder of a tax deed goes into 
actual possession of the real property described in the tax deed, no action to recover possession of the 
property shall be maintained by a former owner or other adverse claimant unless the action commenced 
is begun within 4 years after the holder of the tax deed has gone into actual possession. When the real 
property is adversely possessed by any person, no action shall be brought by the tax deed holder unless 
the action is begun within 4 years from the date of the deed. 


History.--s. 64, ch. 4322, 1895; GS 591; s. 61, ch. 5596, 1907; RGS 794; s. 2, ch. 12409, 1927; CGL 1020; ss. 1, 2, ch. 69-55; s. 


1, ch. 72-268; s. 28, ch. 73-332; s. 1, ch. 77-174. 


Note.--Former ss. 196.06, 197.725, 197.286. 
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338 So.2d 265 (1976)


PAGE HEATING & COOLING, INC., a Florida Corporation, Appellant,
v.


GOLDMAR HOMES, INC., et al., Appellees.


No. AA-345.


October 18, 1976.


District Court of Appeal of Florida, First District.


Theodore R. Bowers, Panama City, for appellant.


Stephen H. Kurvin and John F. Daniel of Sale, Bryant, Daniel & Thompson, and Gary W. Tennyson, Panama City, for 
appellees.


BOYER, Chief Judge.


Appellant, plaintiff in the trial court, is a materialman seeking to enforce a mechanics' lien for improvements upon real 
property. Suit was filed against appellees Goldmar Homes and Richard E. and Kathy A. Deck. After a default was 
entered against Goldmar Homes, the cause came on for trial *266 between appellant and appellees, Richard E. and 
Kathy A. Deck. Although a jury heard all of the evidence presented, the trial court dismissed the jury at the close of the 
presentation of the evidence and rendered judgment in favor of the Decks, dismissing appellant's cause of action with 
prejudice and ordering appellant to pay the Decks attorneys' fees and court costs within 30 days of the date of the 
order.


266


A brief summary of the relevant facts is necessary for a full understanding of the legal issues involved. Appellant, an 
independent contractor engaged in the business of installing and maintaining heating and air-conditioning equipment, 
entered into a contract to furnish and install central heating in a home being constructed by Goldmar Homes, Inc., 
which, although a defendant in the trial court, is not directly involved in this appeal. At the time appellant commenced 
work on the project (November 1, 1974), as well as on the date the work was completed (January 13, 1975), Goldmar 
Homes was the sole owner of the real property being improved. On March 13, 1975, Goldmar Homes conveyed the 
property by warranty deed to appellees, Richard E. and Kathy A. Deck. On April 14, 1975, appellant filed a claim of 
lien pursuant to F.S. 713.08. Appellees, Mr. and Mrs. Deck, sent a notice of contest of lien, dated May 13, 1975, to 
appellant. Appellant filed its action to enforce the lien on July 15, 1975.


Essentially, the facts of this case raise the issue of whether appellant is entitled to a lien on the property where the 
new owners (appellees) acquired a warranty deed to the property before appellant filed its claim of lien and where no 
notice of commencement was filed. Appellant primarily argues that since the claim of lien was recorded within 90 days 


after the final furnishing of labor and materials[1] as required by F.S. 713.08(5), its claim of lien should be effective 
against purchasers who acquire their interest from the original owner within the said 90 day period. See Crane Co. v. 
Fine, Sup.Ct.Fla. 1969, 221 So.2d 145. Appellees assert that their interest acquired by a warranty deed has priority 
over that of appellant's who neglected to file its claim of lien until thirty days after the recording of the warranty deed. 
Appellees rely on two statutes to support the foregoing conclusion, to-wit: F.S. 713.05 which states that no lien under 
that section shall be acquired until a claim of lien is recorded, and F.S. 713.07(3) which states that any conveyance 
recorded prior to the time that a lien attaches any proceeds thereof has priority over the lien.


It is unfortunate that in the case sub judice, one of two relatively innocent parties, a materialman who furnished 
services and labor in good faith and owners of real property who purchased the property without notice of an unpaid 
materialman's claim, must suffer. Our reading of the statutes indicates that the legislature has resolved this dilemma in 
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favor of appellees by virtue of F.S. 713.07(3) as paraphrased above. Appellant may, of course, proceed on its default 
judgment against Goldmar Homes.


We have considered the remainder of the points raised by appellant on appeal and have found them to be without 
merit. Accordingly, the decision of the trial court is


AFFIRMED.


McCORD and SMITH, JJ., concur.


[1] To be precise, appellant filed its claim of lien on the 91st day from the date of the final furnishing of labor and services, but, as the 
90th day fell on a Sunday, the filing of the claim of lien on the next day was sufficient to constitute compliance with the statute.
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Select Year:   2002  Go


The 2002 Florida Statutes


Title XLII
ESTATES AND TRUSTS


Chapter 733
PROBATE CODE: ADMINISTRATION OF ESTATES


View Entire Chapter


733.301  Preference in appointment of personal representative.-- 


(1)  In granting letters of administration, the following order of preference shall be observed: 


(a)  In testate estates: 


1.  The personal representative, or his or her successor, nominated by the will or pursuant to a power 
conferred in the will. 


2.  The person selected by a majority in interest of the persons entitled to the estate. 


3.  A devisee under the will. If more than one devisee applies, the court may select the one best 
qualified. 


(b)  In intestate estates: 


1.  The surviving spouse. 


2.  The person selected by a majority in interest of the heirs. 


3.  The heir nearest in degree. If more than one applies, the court may select the one best qualified. 


(2)  A guardian of the property of a ward who if competent would be entitled to appointment as, or to 
select, the personal representative may exercise the right to select the personal representative. 


(3)  In either a testate or an intestate estate, if no application is made by any of the persons described 
in subsection (1), the court shall appoint a capable person; but no person may be appointed under this 
subsection: 


(a)  Who works for, or holds public office under, the court. 


(b)  Who is employed by, or holds office under, any judge exercising probate jurisdiction. 


(4)  After letters have been granted in either a testate or an intestate estate, if a person who was 
entitled to, and has not waived, preference over the person appointed at the time of the appointment 
and on whom formal notice was not served seeks the appointment, the letters granted may be revoked 
and the person entitled to preference may have letters granted after formal notice and hearing. 
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(5)  After letters have been granted in either a testate or an intestate estate, if any will is subsequently 
admitted to probate, the letters shall be revoked and new letters granted. 


History.--s. 1, ch. 74-106; s. 62, ch. 75-220; s. 21, ch. 77-87; s. 1, ch. 77-174; s. 988, ch. 97-102; s. 98, ch. 2001-226. 


Note.--Created from former s. 732.44. 
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Select Year:   2009  Go


The 2009 Florida Statutes


Title XL
REAL AND PERSONAL 


PROPERTY


Chapter 712
MARKETABLE RECORD TITLES TO REAL 


PROPERTY


View Entire 
Chapter


712.04  Interests extinguished by marketable record title.--Subject to the matters stated in s. 712.03, 
such marketable record title shall be free and clear of all estates, interests, claims, or charges 
whatsoever, the existence of which depends upon any act, title transaction, event or omission that 
occurred prior to the effective date of the root of title. All such estates, interests, claims, or charges, 
however denominated, whether such estates, interests, claims, or charges are or appear to be held or 
asserted by a person sui juris or under a disability, whether such person is within or without the state, 
whether such person is natural or corporate, or is private or governmental, are hereby declared to be 
null and void, except that this chapter shall not be deemed to affect any right, title, or interest of the 
United States, Florida, or any of its officers, boards, commissions, or other agencies reserved in the 
patent or deed by which the United States, Florida, or any of its agencies parted with title. 


History.--s. 4, ch. 63-133; s. 1, ch. 65-280. 
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528 So.2d 432 (1988)


Roger H. DEAN, Appellant/Cross Appellee,
v.


MOD PROPERTIES, LTD., Etc., Appellee/Cross Appellant.


No. 87-1816.


June 16, 1988.
As Amended June 23, 1988.


District Court of Appeal of Florida, Fifth District.


Dykes C. Everett of Winderweedle, Haines, Ward & Woodman, P.A., Winter Park, for appellant-cross appellee.


Joseph E. Foster of Akerman, Senterfitt & Eidson, Orlando, for appellee/cross appellant.


COWART, Judge.


Appellee, MOD Properties, Inc., was the owner of a trapezoidal shaped parcel of land fronting about 400 feet on the 
east side of Highway 17 and 92 and running back east about 852-984 feet when, in 1974, it executed to the City of 
Sanford a "Road Right-of-Way Easement" eighty feet wide, described by metes and bounds, running from the highway 
easterly through the parcel of land. The document is titled an easement and expressly provides that the described land 
was conveyed "for the full purpose of road right-of-way," stating:


The Grantor does hereby dedicate the herein above described property for public road right-of-way 
purposes to The City of Sanford, general public, however, reserving at all times to MOD Properties, 
Ltd., a Florida Limited Partnership, its successors or assigns the reversion or reversions thereof 
whenever said road right-of-way shall be abandoned or discontinued by law.


The City of Sanford never opened, improved, or otherwise used this right-of-way easement.


In 1984, appellee MOD conveyed to Donald J. Bales by warranty deed the entire parcel "less and except the following 
described easement," (emphasis added) specifically describing the land described in the easement given the City of 
Sanford. In *433 a similar manner, Donald J. Bales and wife conveyed to Horne Properties, Inc., which company on 
January 15, 1985, in like manner conveyed to appellant Roger H. Dean.


433


In September 1985, the City of Sanford by ordinance formally expressed its intention to abandon the road right-of-way 
in question. The City may have in fact abandoned the easement prior to the ordinance. In September, 1985, appellant 
Dean constructed a car dealership on said parcel, much of the improvements being in the area described in the 
easement to the City of Sanford.


Appellee MOD sued appellant Dean for possession of the land described in the right-of-way, alleging in effect that 
MOD had reserved to itself the eighty foot strip from its conveyance to Bales and that by virtue of the reservation 
language in its conveyance to the City and the City's abandonment, MOD was the owner in fee of said eighty foot strip 
of land.


The trial court found (1) that the City of Sanford had, not by ordinance but in fact, abandoned the easement which 
abandonment caused the fee simple title to the eighty foot strip to revert to appellee MOD and not to appellant Dean 
as adjoining land owner; (2) that MOD owned the fee simple title to the eighty foot strip; and (3) that appellant Dean 
constructed his improvements in the belief that he owned the eighty foot strip, which constituted an equitable basis for 
ordering MOD to convey the strip to Dean for its fair market value which the court found to be $128,000. Accordingly, 
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the trial court entered a money judgment in favor of MOD and against Dean for $128,000 and ordered MOD to convey 
the eighty foot strip to Dean. Both parties appeal.


Ownership of land, or an ownership interest in land, constitutes an "estate" as distinguished from an easement, which 
is the right in one other than the owner of the land to use land for some particular purpose or purposes. An easement, 
or right to use land not owned, is more in the nature of a claim or encumbrance against the title to the land than it is in 
the nature of title to, or an estate in, the land itself. Land, an estate in which is being created or conveyed, is often 
legally described by metes and bounds, and, likewise, the area of land the use of which is being created, granted, or 
reserved as an easement is often described by metes and bounds. Similarly, the same words of limitation generally 
used to create or convey an estate in land, although not necessarily required, are commonly used to create or convey 
an easement. The owner of land as grantor may (1) convey to another (grantee) the full unconditional (fee simple 
absolute) title to the land or some lesser estate therein; (2) convey to another the title to the land and reserve to the 
grantor some easement in, or right to use, the land conveyed; or (3) convey to another some easement in, or right to 
use, the land. However, it is an anomaly to convey the (fee simple absolute) title to land to another, and at the same 
time to also convey to the same grantee (or to "dedicate" the conveyed land to) some specific use of the same land, 
because the ownership interest so conveyed includes the right to make all uses of the land in the absence of some 
express limitation on the estate conveyed.


When an estate in land is conveyed subject to a condition subsequent (conditional fee) or subject to an estate in the 
land returning to the grantor upon the termination of some existing condition, event, or use (a determinable or qualified 
fee) it is, of course, necessary to expressly reserve that right to the grantor; otherwise the unqualified, unconditional 
conveyance will be of the whole estate (fee simple absolute). However, this is not true as to the creation or granting by 
the fee owner of an easement to another because of the easement or right of use is limited by time or the occurrence 
of some event (such as abandonment) or is otherwise terminated for any reason, no title or interest in the land is 
returned to the title holder from the prior easement holder. The mere termination of the outstanding easement results 
in the owner's title becoming free of, and no longer encumbered or burdened by, the easement. This is the reason 
easements are merely terminated or abandoned somewhat in the *434 manner other encumbrances, such as liens, on 
or against the legal title to land are not reconveyed to the title holder but merely cancelled or satisfied.


434


The draftsman of the "road right-of-way easement" to the City of Sanford in 1974 was certainly not clear as to the legal 
differences and distinctions as to landed estates, easements, and licenses. However, the implication of a conveyance 
of the fee simple title raised by the inept words "the reversion or reversions thereof" is, in our opinion, clearly 
overwhelmed by the repeated qualified phrases limiting the interest conveyed to be for the "purpose of road right-of-
way" and "for public road right-of-way purposes," as well as the title of the document, and constituted the creation and 
granting to the City of Sanford of an easement for a right-of-way for a public road and did not convey the fee simple 
title, nor did it convey a conditional, qualified, or determinable fee estate subject to any right of reverter in the grantor 
MOD. This construction is consistent with common practice and common sense in that, while certainly a governmental 
agency can acquire title to and construct a road on the land to which it has title, only an easement is needed to lawfully 
construct and maintain a road right-of-way on and over land. Also, the language in the conveyance from MOD to the 
intervening grantees-grantors to Dean "less and except the following described easement" (emphasis added) did not 
serve to reserve to MOD any right of reversion as to the fee simple title but served simply to exclude the recorded 
easement in favor of the City from the title interest being conveyed and to prevent the recorded easement from 
constituting a breach of the covenants of warranty in each deed.


The fee title to the eighty foot strip having passed by mesne conveyances to appellant Dean upon the City's 
abandonment of the public right-of-way easement, either in fact or by ordinance, Dean's title to the underlying fee was 


no longer encumbered by the easement.[1] This disposition of this case eliminates the need to review the correctness 
of the trial court's award of a money judgment to MOD in lieu of possession of the land it claimed and of the other 
issues raised on the cross appeal.


The final judgment below is reversed and the cause remanded with directions to enter judgment in favor of appellant 
Dean.
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REVERSED and REMANDED.


SHARP, C.J., and COBB, J., concur.


[1] See United States v. 16.33 Acres of Land in County of Dade, 342 So.2d 476, 478 (Fla. 1977); Smith v. Horn, 70 Fla. 484, 70 So. 
435 (1915); Florida Southern Railway Company v. Brown, 23 Fla. 104, 1 So. 512 (1887); Servando Building Co. v. Zimmerman, 91 
So.2d 289, 291 (Fla. 1956); Emerald Equities, Inc. v. Hutton, 357 So.2d 1071 (Fla. 2d DCA 1978). See also 2 G. Thompson, 
Thompson on Real Property § 381 p. 513 (1980): 


A transfer of the land subject to or even excepting the right-of-way passes title to the underlying fee to the grantee. So when the right-
of-way is abandoned the then owner of the property out of which the easement was carved and not the original grantor or his heirs 
takes the undergoing fee free of the burden of the easement.


Save trees - read court opinions online on Google Scholar.
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887 So.2d 1224 (2004)


Henry H. BLANTON, etc., et al., Petitioners,
v.


CITY OF PINELLAS PARK, Florida, et al., Respondents.


No. SC03-1685.


October 21, 2004.


Supreme Court of Florida.


*1225 Steven L. Brannock and Sarah C. Pellenbarg, Holland & Knight, LLP, Tampa, FL, for Petitioners.1225


James A. Helinger, Jr. of James A. Helinger, Jr., P.A., Clearwater, FL; and Amy S. Farrior and Raymond T. Elligett, Jr. 
of Schropp, Buell & Elligett, P.A., Tampa, FL, for Respondents Yale Mosk & Yale Mosk & Co.


Robert W. Goldman of Goldman Felcoski & Stone, P.A., Naples, FL; and John W. Little, III of Steel Hector & Davis, 
LLP, West Palm Beach, FL, for Amicus Curiae Real Property, Probate & Trust Law Section of the Florida Bar.


*1226 PARIENTE, C.J.1226


The issue in this case is whether the Marketable Record Title to Real Property Act (MRTA), chapter 712, Florida 
Statutes (2003), can operate to extinguish a valid claim to a statutory way of necessity authorized by section 704.01
(2), Florida Statutes (2003). Relying on this Court's decision in H & F Land, Inc. v. Panama City-Bay County Airport & 
Industrial District, 736 So.2d 1167 (Fla.1999), the Second District Court of Appeal answered this question in the 
affirmative. See Blanton v. City of Pinellas Park, 854 So.2d 729, 731 (Fla. 2d DCA 2003). However, recognizing that H 
& F Land concerned a common law way of necessity and not the statutory right, the Second District certified the 
following question to be of great public importance:


Does the Marketable Record Title to Real Property Act, Chapter 712, Florida Statutes, operate to 
extinguish an otherwise valid claim of a statutory way of necessity when such claim was not timely 
asserted under the provisions of that Act?


Id. For the reasons that follow we answer the certified question in the negative and hold that MRTA does not apply to a 


valid claim to a statutory way of necessity.[1]


FACTS AND PROCEDURAL HISTORY


Henry Blanton, in his capacity as trustee for a profit-sharing plan, filed suit against Yale Mosk and Co., Yale Mosk 
individually (hereinafter collectively referred to as "Mosk"), and the City of Pinellas Park to force the defendants to 


allow access to a landlocked ten-acre parcel of land in Pinellas County, Florida, that Blanton purchased in 1975.[2] In 
his second amended complaint, Blanton asserted as one of several claims for relief that he was entitled to a statutory 
way of necessity as authorized by section 704.01(2). To support this claim, Blanton alleged that in order to access the 
nearest practical road he had to cross Mosk's property. Blanton further alleged that he attempted to negotiate access 
with Mosk, but that Mosk had demanded in excess of $1.1 million for use of a strip of land that, in 1997, had an 
assessed value for property tax purposes of $18,100.


Mosk filed a motion to dismiss the complaint. The trial court found that Blanton's claim to the way of necessity was 
time-barred by MRTA under this Court's holding in H & F Land that "statutory or common law ways of necessity are 
subject to the provisions of the Marketable Record Title to Real Property Act." 736 So.2d at 1170. The trial court also 
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found that Blanton was not entitled to relief on his other claims as a matter of law and dismissed the complaint. The 
Second District affirmed the dismissal and certified the question of great public importance set out above. See Blanton,
854 So.2d at 731.


ANALYSIS


Because this case is before us on the trial court's dismissal of Blanton's second amended complaint, all of the facts 
alleged in the complaint must be assumed to be true. See Fla. Dep't of Health & Rehabilitative Servs. v. S.A.P., 835 
So.2d 1091, 1094 (Fla.2002). The trial court's ruling, which was based on a question of law, is reviewed by this Court 
de novo. See Execu-Tech *1227 Bus. Sys., Inc. v. New Oji Paper Co., 752 So.2d 582, 583 (Fla.2000).1227


In H & F Land, the First District Court of Appeal certified the following question: "Does the Marketable Record Title Act, 
chapter 712, Florida Statutes, operate to extinguish an otherwise valid claim of a common law way of necessity when 
such a claim was not asserted within thirty years?" 736 So.2d at 1169 (emphasis supplied). We answered that 
question in the affirmative. See id. at 1170. We then broadly stated that "statutory or common law ways of necessity 
are subject to the provisions of the Marketable Record Title to Real Property Act." Id. We also broadly stated that 
"MRTA indeed encompasses all claims to an interest in property, including ways of necessity, unless such claims are 
expressly exempted from MRTA's provisions." Id. at 1172.


Mosk argues that we should adhere to these statements in H & F Land and reaffirm that statutory ways of necessity 
are subject to the provisions of MRTA. However, because the issue in H & F Land involved a claim to a common law 
way of necessity, the statements in that case are dicta to the extent they include statutory ways of necessity. Cf. 
Coastal Petroleum Co. v. American Cyanamid Co., 492 So.2d 339, 344 (Fla.1986) (concluding that any statements in 
a prior case about the effect of MRTA on navigable waterbeds were non-binding dicta because there were no 
navigable waterbeds at issue in the prior case). Moreover, our review of the entire H & F Land opinion reveals that our 
discussion concerned section 704.01(1), Florida Statutes (2003), which codifies common law ways of necessity. There 
is no reference in the opinion to section 704.01(2), which creates the right to the statutory way of necessity at issue in 
this case. In fact, the plaintiff in H & F Land never claimed entitlement to a statutory way of necessity. We therefore 
decline to apply H & F Land to this case. Rather, we take this opportunity to consider and expressly address the 
precise issue currently before us — whether MRTA applies to statutory ways of necessity.


To answer this question we must interpret the provisions of MRTA and section 704.01(2) to determine whether the 
Legislature intended that MRTA operate to extinguish valid claims to statutory ways of necessity. See Florida 
Convalescent Centers v. Somberg, 840 So.2d 998, 1000 (Fla.2003) (stating that "[i]t is well settled that legislative 
intent is the polestar that guides a court's statutory construction analysis"). We begin with a review of the applicable 
statutes.


MRTA


MRTA was enacted in 1963 to simplify and facilitate land transactions, and specifically provides that its provisions are 
to be construed liberally. See § 712.10, Fla. Stat. (2003). Section 712.02, Florida Statutes (2003), provides that "[a]ny 
person ... vested with any estate in land of record for 30 years or more, shall have a marketable record title ... free and 


clear of all claims" except those set forth as exceptions in section 712.03.[3] Section *1228 712.04, Florida Statutes 
(2003), titled "Interests extinguished by marketable record title" provides in pertinent part:


1228


Subject to the matters stated in s. 712.03, such marketable record title shall be free and clear of all 
estates, interests, claims, or charges whatsoever, the existence of which depends upon any act, title 
transaction, event or omission that occurred prior to the effective date of the root of title.


"Root of title" is defined as
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any title transaction purporting to create or transfer the estate claimed by any person and which is the 
last title transaction to have been recorded at least 30 years prior to the time when marketability is 
being determined. The effective date of the root of title is the date on which it was recorded.


§ 712.01(2), Fla. Stat. (2003). Stated differently, the root of title is "the most recent deed or other title transaction 
recorded in the unbroken chain of title at least [thirty years] in the past." William B. Stoebuck & Dale A. Whitman, The 
Law of Property 900 (3d ed.2000).


An interest in land that is not exempted from MRTA's provisions under section 712.03 can be preserved by recording 
that interest as prescribed by sections 712.05 and 712.06, Florida Statutes (2003), within the "30-year period 
immediately following the effective date of the root of title." § 712.05(1), Fla. Stat. (2003). In sum, MRTA is a 
comprehensive act that contains elements of a curative act, a statute of limitations, and a recording act. See City of 
Miami v. St. Joe Paper Co., 364 So.2d 439, 442 (Fla.1978).


STATUTORY WAYS OF NECESSITY


Section 704.01(2), Florida Statutes (2003), establishes the right to a statutory way of necessity and provides in full:


STATUTORY WAY OF NECESSITY EXCLUSIVE OF COMMON-LAW RIGHT. — Based on public 
policy, convenience, and necessity, a statutory way of necessity exclusive of any common-law right 
exists when any land or portion thereof outside any municipality which is being used or desired to be 
*1229 used for a dwelling or dwellings or for agricultural or for timber raising or cutting or stockraising 
purposes shall be shut off or hemmed in by lands, fencing, or other improvements of other persons so
that no practicable route of egress or ingress shall be available therefrom to the nearest practicable 
public or private road. The owner or tenant thereof, or anyone in their behalf, lawfully may use and 
maintain an easement for persons, vehicles, stock, franchised cable television service, and any utility 
service, including, but not limited to, water, wastewater, reclaimed water, natural gas, electricity, and 
telephone service, over, under, through, and upon the lands which lie between the said shut-off or 
hemmed-in lands and such public or private road by means of the nearest practical route, considering 
the use to which said lands are being put; and the use thereof, as aforesaid, shall not constitute a 
trespass; nor shall the party thus using the same be liable in damages for the use thereof; provided that 
such easement shall be used only in an orderly and proper manner.


1229


Thus, to obtain a statutory way of necessity, the landowner must establish that the land is (1) outside of a municipality, 
(2) "being used or desired to be used" for residential or agricultural purposes, and (3) "shut off or hemmed in by lands, 
fencing, or other improvements of other persons so that no practicable route of egress or ingress shall be available 


therefrom to the nearest practicable public or private road." Id.[4] If these three circumstances exist, the owner of the 
landlocked parcel is entitled to "use and maintain an easement for persons, vehicles, stock, franchised cable television 
service, and any utility service, ... over, under, through, and upon the lands which lie between" the landlocked parcel 
and the public or private road "by means of the nearest practical route." Id.


No judicial determination is required for the landlocked owner to assert the right to a statutory way of necessity under 
section 704.01(2). However, the Legislature has provided for a judicial remedy when the servient landowner objects or 


refuses to permit the use of a statutory way of necessity. See § 704.04, Fla. Stat. (2003).[5] Section 704.04 allows a 
circuit court to determine entitlement to the easement; the type, extent, duration, and location of the easement; and 
compensation *1230 for use of the easement. When this judicial remedy is utilized, section 704.04 expressly provides 
that "[t]he easement shall date from the time the award is paid." Id.


1230


MRTA AND STATUTORY WAYS OF NECESSITY
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As in all cases of statutory construction, we first look to the language of the statute. See Woodham v. Blue Cross & 
Blue Shield of Florida, Inc., 829 So.2d 891, 897 (Fla.2002). "When the language of the statute is clear and 
unambiguous and conveys a clear and definite meaning, there is no occasion for resorting to the rules of statutory 
interpretation and construction; the statute must be given its plain and obvious meaning." Modder v. American Nat'l 
Life Ins. Co., 688 So.2d 330, 333 (Fla.1997) (quoting Holly v. Auld, 450 So.2d 217, 219 (Fla.1984)). It is only if the 
statutory language is ambiguous that "the Court must resort to traditional rules of statutory construction to determine 
legislative intent." Palm Beach County Canvassing Bd. v. Harris, 772 So.2d 1273, 1282 (Fla.2000); see also Joshua v. 
City of Gainesville, 768 So.2d 432, 435 (Fla.2000) (stating that "if the language of the statute is unclear, then rules of 
statutory construction control"). "Ambiguity suggests that reasonable persons can find different meanings in the same 
language." Forsythe v. Longboat Key Beach Erosion Control Dist., 604 So.2d 452, 455 (Fla.1992).


Section 712.02 of MRTA provides that "[a]ny person ... vested with any estate in land of record for 30 years or more, 
shall have a marketable record title ... free and clear of all claims" except those set forth as exceptions in section 
712.03 (emphasis supplied). In H & F Land, we concluded that "[b]ased upon the unambiguous language in MRTA 
referring to `all claims' and the clear policy underlying MRTA," MRTA encompassed claims to "ways of necessity." 736 
So.2d at 1172. This conclusion was premised on the fact that "[a] way of necessity is an easement" and that an 
easement "is more than a mere personal privilege; it is an interest in land." Id. at 1171-72. However, because of the 
differences between statutory and common law ways of necessity explained below, this analysis applies only to 
common law ways of necessity.


A common law way of necessity is an implied reservation or grant that arises when a single grantor conveys part of a 
parcel of land resulting in either the part conveyed or the part retained being cut off from access to a public road. See 
id. at 1172; Sapp v. Gen. Dev. Corp., 472 So.2d 544, 545 (Fla. 2d DCA 1985); Roy v. Euro-Holland Vastgoed, B.V.,


404 So.2d 410, 411 (Fla. 4th DCA 1981).[6] This implied *1231 reservation "results from the application of the 
presumption that whenever a party conveys property he conveys whatever is necessary for the beneficial use of that 
property and retains whatever is necessary for the beneficial use of land he still possesses." Roy, 404 So.2d at 412 
(quoting 25 Am Jur.2d, Easements and Licenses § 34, at 447-48). In other words, in a property conveyance "the deed 
of the grantor as much creates the way of necessity as it does the way by grant, the only difference between the two 
being that one is granted in express words and the other only by implication." Stein v. Darby, 126 So.2d 313, 318 (Fla. 
1st DCA 1961).


1231


A common law way of necessity is an easement from its inception. However, a landowner who meets the requirements 
for a statutory way of necessity does not obtain an easement until an award ordered by the circuit court is paid. See § 
704.04. Therefore, the right to a statutory way of necessity is more akin to a "privilege" than to an interest in land, 
unless and until an action in the circuit court results in the establishment of an easement.


Although we recognize that the "all claims" language in MRTA is broad in scope and that MRTA does not contain an 
express exception for statutory ways of necessity in section 712.03, we note that the "all claims" language is limited by 
section 712.04. Specifically, section 712.04 limits the claims extinguished by MRTA to those that "depend[ ] upon any 
act, title transaction, event or omission that occurred prior to the effective date of the root of title." (Emphasis supplied.)


Applying section 712.04 of MRTA to common law ways of necessity is straightforward. Because a common law way of 
necessity is created at the time of the title transaction that created the landlocked property, a claim to a common law 
way of necessity can be extinguished under section 712.04 if that title transaction occurred prior to the root of title. In 


contrast, as noted by the Real Property, Probate and Trust Law Section of the Florida Bar[7] in its amicus brief, 
"applying MRTA and its thirty-year clock to section 704.01(2) does not work." Amicus Curiae Brief at 9.


The difficulty arises because, prior to a judicial determination under section 701.04, there is no definitive "act, title 
transaction, event or omission" that gives rise to a "claim" to a statutory way of necessity for the purposes of applying 
MRTA. This is illustrated by two Second District decisions that reached different conclusions regarding when a claim to 
a statutory way of necessity arises. In Hunt v. Smith, 137 So.2d 232, 233-34 (Fla. 2d DCA 1962), the Second District 
noted that "the statutory way of necessity exists only when the lands are being used or desired to be used for the 
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purposes specified in the statute." However, in Sapp, the Second District indicated that a claim to a statutory way of 
necessity always exists. See 472 So.2d at 546 (concluding that the "portion of section 704.04 which provides that `[t]
he easement shall date from the time the award is paid' refers only to the court-ordered easement rather than to the 
statutory way of necessity which existed all of the time"). We conclude, giving MRTA's language its plain and obvious 
meaning, that MRTA's provisions *1232 cannot act to extinguish the right to a statutory way of necessity established 
by the Legislature in section 704.01(2).


1232


This conclusion is buttressed by the fact that MRTA's objectives would not be furthered by applying its provisions to 
statutory ways of necessity. As this Court explained in H & F Land, "[a] core concern of MRTA [is] that there be no 
`hidden' interests in property that could be asserted without limitation against a record property owner." 736 So.2d at 
1172. Further, "MRTA's provisions contain a scheme to accomplish the ... objective of stabilizing property law by 
clearing old defects from land titles, limiting the period of record search, and clearly defining marketability by 
extinguishing old interests of record not specifically claimed or reserved." Id. at 1171.


In H & F Land, we referred to our prior decision in Marshall v. Hollywood, Inc., 236 So.2d 114, 119 (Fla.1970), which 
held that MRTA operated to confer marketability to a recorded chain of title in land, even though the chain originated 
from a forged or wild deed. See 736 So.2d at 1172. Supporting our conclusion that MRTA applied to common law 
ways of necessity, we reasoned that "[h]aving refused to look behind the recorded wild deed in Marshall to establish 
that it was based on a forgery or was otherwise invalid, it would make little sense for us to go behind the legitimate 
deed of the Airport District in this case to discover an unclaimed easement against the Airport District's property and 
except it from MRTA's recording requirements." Id.


This reasoning illustrates a primary difference between a common law and statutory way of necessity. Because a 
common law way of necessity depends on the existence of "unity of title," see § 704.01(1), a historical examination of 
the chain of title is required to determine whether a landlocked property owner has a valid claim. However, determining 
whether a landlocked owner has a valid claim to a statutory way of necessity requires only findings on the current 
status of the property — that the parcel is landlocked, that the parcel is outside a municipality, and that the parcel is 
being used or is desired to be used for one of the enunciated purposes. Thus, determining whether an owner of 
landlocked property has a valid claim to a statutory way of necessity does not require another property owner or a 
court to "go behind" a legitimate deed and conduct a historical evaluation of the chain of title. A statutory way of 
necessity is not a "hidden" interest in land.


Moreover, because a claim for a statutory way of necessity does not rest on the chain of title, extinguishing claims to 
statutory ways of necessity will neither "clear[ ] old defects from land titles, limit[ ] the period of the record search, [nor] 
clearly define[ ] marketablility." H & F Land, 736 So.2d at 1171. Although an unrecorded common law way of necessity 
burdens the parcel that it cuts across without clear notice and without compensation to the landowner, all landowners 
are on notice of statutory ways of necessity by virtue of section 704.01(2). In addition, a landowner whose parcel 
becomes burdened by a statutory way of necessity is entitled to a judicial determination of both the "nearest practical 
route" and the compensation due.


Finally, we recognize that we concluded in H & F Land that the "public policy concerns behind section 704.01" did not 
outweigh the importance "for the overall stability of property law under MRTA that claimants assert their interests in 
property in a reasonable and timely manner." 736 So.2d at 1176. However, we reiterate that H & F Land concerned 
only common law *1233 ways of necessity codified in section 704.01(1).1233


Our broad statements in H & F Land that "statutory or common law ways of necessity are subject to the provisions of 
[MRTA]," 736 So.2d at 1170, and that "MRTA ... encompasses all claims to an interest in property, including ways of 
necessity," id. at 1172, are dicta. We recede from these statements to the extent they can be construed as holding that 
MRTA can act to extinguish a valid claim to a statutory way of necessity authorized under section 704.01(2).


We further conclude in this case that public policy weighs in favor of holding that MRTA is inapplicable to statutory 
ways of necessity. In upholding the constitutionality of section 704.01(2) in 1977, the Court explained:
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Although state public policy may have altered with respect to the methods of land use since 1961, 
sensible utilization of land continues to be one of our most important goals.... Useful land becomes 
more scarce in proportion to population increase, and the problem in this state becomes greater as 
tourism, commerce and the need for housing and agricultural goods grow. By its application to shut-off 
lands to be used for housing, agriculture, timber production and stockraising, the statute is designed to 
fill these needs. There is then a clear public purpose in providing means of access to such lands so
that they might be utilized in the enumerated ways.


Deseret Ranches of Fla., Inc. v. Bowman, 349 So.2d 155, 156-57 (Fla.1977). The fact that the Legislature has chosen 
to retain this statutory remedy indicates that the Legislature continues to believe that those enumerated uses of land in 
the unincorporated areas of the state still serve an important public purpose.


In this case, Blanton alleges that he owns a landlocked parcel and that he is entitled to access to that property under 
section 704.01(2). Blanton also alleges that he attempted to negotiate an easement over a portion of Mosk's property, 
valued at $18,100 for property tax purposes, and that he was quoted a price in excess of $1.1 million. Holding that 
MRTA operates to extinguish a claim to a statutory way of necessity would, contrary to legislative intent, render these 
landlocked parcels unusable, either because the landlocked owner is without a means of access to the parcel or is 
being asked to pay an exorbitant fee. To the extent that Blanton's allegations set forth a claim for a statutory way of 
necessity, he is entitled to prove that claim.


CONCLUSION


We express no view on the merits of Blanton's claim for a statutory way of necessity. We hold only that statutory ways 
of necessity are not subject to the provisions of MRTA. Accordingly, we answer the certified question in the negative 
and quash the Second District's decision.


It is so ordered.


WELLS, ANSTEAD, LEWIS, QUINCE, CANTERO and BELL, JJ., concur.


[1] We have jurisdiction. See art. V, § 3(b)(4), Fla. Const.


[2] As noted in the Second District Court of Appeal's opinion, the property was initially purchased by Blawar Investments, Inc., of 
which Blanton was president. Blawar then sold the property to Blanton as trustee for Caroline Investments, Inc. Profit Sharing Plan. 
See Blanton, 854 So.2d at 730 n. 1.


[3] Section 712.03, which sets forth a list of interests that cannot be extinguished under MRTA, provides in full: 


Such marketable record title shall not affect or extinguish the following rights:


(1) Estates or interests, easements and use restrictions disclosed by and defects inherent in the muniments of title on which said 
estate is based beginning with the root of title; provided, however, that a general reference in any of such muniments to easements, 
use restrictions or other interests created prior to the root of title shall not be sufficient to preserve them unless specific identification 
by reference to book and page of record or by name of recorded plat be made therein to a recorded title transaction which imposed, 
transferred or continued such easement, use restrictions or other interests; subject, however, to the provisions of subsection (5).


(2) Estates, interests, claims, or charges, or any covenant or restriction, preserved by the filing of a proper notice in accordance with 
the provisions hereof.


(3) Rights of any person in possession of the lands, so long as such person is in such possession.


(4) Estates, interests, claims, or charges arising out of a title transaction which has been recorded subsequent to the effective date of 
the root of title.


(5) Recorded or unrecorded easements or rights, interest or servitude in the nature of easements, rights-of-way and terminal facilities, 
including those of a public utility or of a governmental agency, so long as the same are used and the use of any part thereof shall 
except from the operation hereof the right to the entire use thereof. No notice need be filed in order to preserve the lien of any 
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mortgage or deed of trust or any supplement thereto encumbering any such recorded or unrecorded easements, or rights, interest, or 
servitude in the nature of easements, rights-of-way, and terminal facilities. However, nothing herein shall be construed as preserving 
to the mortgagee or grantee of any such mortgage or deed of trust or any supplement thereto any greater rights than the rights of the 
mortgagor or grantor.


(6) Rights of any person in whose name the land is assessed on the county tax rolls for such period of time as the land is so
assessed and which rights are preserved for a period of 3 years after the land is last assessed in such person's name.


(7) State title to lands beneath navigable waters acquired by virtue of sovereignty.


(8) A restriction or covenant recorded pursuant to chapter 376 or chapter 403.


[4] Practicable is defined as "without the use of bridge, ferry, turnpike road, embankment, or substantial fill." § 704.03, Fla. Stat. 
(2003).


[5] Section 704.04, Florida Statutes (2003), provides in full: 


704.04. Judicial remedy and compensation to servient owner — When the owner or owners of such lands across which a statutory 
way of necessity under s. 704.01(2) is claimed, exclusive of the common-law right, objects or refuses to permit the use of such way 
under the conditions set forth herein or until she or he receives compensation therefor, either party or the board of county 
commissioners of such county may file suit in the circuit court of the county wherein the land is located in order to determine if the 
claim for said easement exists, and the amount of compensation to which said party is entitled for use of such easement. Where said 
easement is awarded to the owner of the dominant tenement, it shall be in compliance with s. 704.01(2) and shall exist so long as 
such easement is reasonably necessary for the purposes stated herein. The court, in its discretion, shall determine all questions, 
including the type, duration, extent, and location of the easement, the amount of compensation, and the attorney's fees and costs to 
be awarded to either party for unreasonable refusal to comply with the provisions of s. 704.01(2) provided that if either of said parties 
so requests in her or his original pleadings, the amount of compensation may be determined by a jury trial. The easement shall date 
from the time the award is paid.


[6] Section 704.01(1) expressly recognizes, adopts and clarifies the common law way of necessity: 


The common-law rule of an implied grant of a way of necessity is hereby recognized, specifically adopted, and clarified. Such an 
implied grant exists where a person has heretofore granted or hereafter grants lands to which there is no accessible right-of-way 
except over her or his land, or has heretofore retained or hereafter retains land which is inaccessible except over the land which the 
person conveys. In such instances a right-of-way is presumed to have been granted or reserved. Such an implied grant or easement 
in lands or estates exists where there is no other reasonable and practicable way of egress, or ingress and same is reasonably 
necessary for the beneficial use or enjoyment of the part granted or reserved. An implied grant arises only where a unity of title exists 
from a common source other than the original grant from the state or United States; provided, however, that where there is a common 
source of title subsequent to the original grant from the state or United States, the right of the dominant tenement shall not be 
terminated if title of either the dominant or servient tenement has been or should be transferred for nonpayment of taxes either by 
foreclosure, reversion, or otherwise.


[7] The Real Property, Probate and Trust Law Section of the Florida Bar comprises over 7,000 Florida lawyers who practice in the 
areas of real estate, trust, and estate law.
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Select Year:   2002  Go


The 2002 Florida Statutes


Title XLII
ESTATES AND 


TRUSTS


Chapter 732
PROBATE CODE: INTESTATE SUCCESSION AND 


WILLS


View Entire 
Chapter


732.514  Vesting of devises.--The death of the testator is the event that vests the right to devises 
unless the testator in the will has provided that some other event must happen before a devise vests. 


History.--s. 1, ch. 74-106; ss. 28, 113, ch. 75-220; s. 964, ch. 97-102; s. 47, ch. 2001-226. 


Note.--Created from former ss. 731.21 and 733.102. 
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578 So.2d 701 (1991)


CITY NATIONAL BANK OF FLORIDA, et al., Petitioners,
v.


Donald R. TESCHER, Etc., et al., Respondents.


No. 75931.


April 25, 1991.


Supreme Court of Florida.


*702 Mallory H. Horton, Coral Gables, for petitioners.702


Gladys R. Navarro, Miami, for respondents.


HARDING, Justice.


We have for review City National Bank v. Tescher, 557 So.2d 615 (Fla. 3d DCA 1990), in which the Third District 
Court of Appeal construed article X, section 4 of the Florida Constitution as approving the authority of a decedent to 
devise homestead property when survived by adult children and a spouse who has waived homestead rights. We have 
jurisdiction, article V, section 3(b)(3), Florida Constitution, and approve the decision below.


This case involves the applicability of article X, section 4(c) of the Florida Constitution[1] to the devise of homestead[2]


property when the owner is survived by adult children and a spouse who has waived rights in homestead property in 
an antenuptial agreement.


Decedent Elena Santiero-Soublette lived with her husband Luis Soublette in a home which she owned. Prior to 
marriage, Luis Soublette executed an antenuptial agreement renouncing his rights in the estate of the decedent, 


including his homestead rights.[3] The decedent was survived by her husband, two adult children, and four adult 
grandchildren.


On the petition of Coconut Grove Bank and Luis Soublette as the co-personal representatives of the estate, the Dade 
County Circuit Court entered an order authorizing the sale of the property. The decedent's daughter Elda Santiero-
Martinez sought to have the order of sale set aside.


In order to clear title to the property, and at the request of the purchasers, the personal representatives filed a Petition 
to Determine Homestead in Real Property. The personal representatives asserted that even if the property were 
homestead it was subject to devise because the decedent's spouse was deemed to have predeceased her through the 
execution of the antenuptial agreement, and the decedent was not survived by minor children. In connection with this 
petition, the trial court appointed *703 Donald Tescher guardian ad litem for the estate.703


The court determined the property to be homestead property, as defined in the Florida Constitution, and also 
determined that the homestead was subject to devise. The court stated that the prohibition on the devise of homestead 
in article X, section 4(c) did not apply in this case because the decedent was not survived by minor children and, by 
virtue of the valid antenuptial agreement, a surviving spouse. There being no specific devise of property in the 
decedent's will, the court concluded that the residuary clause governed the disposition of the property. Accordingly, the 
trial court refused to set aside the order authorizing sale of the property.


City National Bank, as co-guardian of the property of decedent's daughter Elena Aleman, and Elda Santiero-Martinez, 
both in her individual capacity and as co-guardian, appealed the trial court's ruling. On appeal, the Third District Court 
of Appeal affirmed the trial court's decision and denied rehearing.
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Petitioner City National Bank contends that the Third District Court was correct in ruling that the property was 
homestead property, but erred in holding that the decedent was not survived by a spouse. Petitioner asserts that 
because the decedent was in fact survived by her husband the devise of the homestead was prohibited by article X, 
section 4(c), and because the spouse waived his interest in the homestead property, the property passed to the 
decedent's lineal descendants, the two adult children.


We hold that when a decedent is survived by no minor children and the surviving spouse has waived homestead 
rights, there is no constitutional restriction on devising homestead property.


Historically, the purpose of the homestead provision was to protect the family. See generally Barlow v. Barlow, 156 
Fla. 458, 23 So.2d 723 (1945). The constitutional provision prohibiting devise of the homestead property if the owner 
is survived by a spouse or minor child reflects this same concern for protection of the family. See In re Estate of 
Scholtz, 543 So.2d 219, 222 (Fla. 1989) (Ehrlich, C.J., dissenting). Accordingly, "[a]rticle X, section 4(c) is designed to 
protect two classes of persons only: surviving spouses and minor children. [Petitioners] are neither of these, they are 
adult children." Wadsworth v. First Union Nat'l Bank, 564 So.2d 634, 636 (Fla. 5th DCA 1990). Moreover, the restraint 
on the right of an individual to devise property at death should not be extended beyond that expressly allowed by the 
constitution. In re Estate of McGinty, 258 So.2d 450 (Fla. 1971). Thus, only the decedent's husband falls within the 
class which the constitution intended to protect, and only the husband was entitled to the protection of article X, 
section 4(c).


Although the decedent's husband was physically alive at the time of her death, he had waived all rights to homestead 
through the antenuptial agreement which he executed. Such a waiver is valid under Florida law. See section 732.702
(1), Florida Statutes (1975); Hulsh v. Hulsh, 431 So.2d 658 (Fla. 3d DCA), review denied, 440 So.2d 352 (Fla. 1983). 
The spouse's antenuptial waiver of rights in the homestead is the legal equivalent of predeceasing the decedent, for 
purposes of article X, section 4(c). Thus, decedent died with no one entitled to the protection of article X, section 4(c), 
and the property could pass by devise under the residuary clause of the will.


Accordingly, we approve the decision of the district court of appeal.


It is so ordered.


SHAW, C.J., and OVERTON, McDONALD, BARKETT, GRIMES and KOGAN, JJ., concur.


[1] Article X, section 4(c) provides in pertinent part: 


(c) The homestead shall not be subject to devise if the owner is survived by spouse or minor child, except the homestead may be 
devised to the owner's spouse if there be no minor child.


[2] Under article X, section 4 of the Florida Constitution, a homestead located within a municipality consists of no more than one-half 
acre of contiguous land owned by a natural person and constituting the residence of the owner or his family.


[3] The validity of the antenuptial agreement signed by the decedent and the decedent's spouse has not been challenged. The 
antenuptial agreement provided that: 


The parties hereto do hereby, each to the other, surrender, renounce and release all and every of their rights, interest, dower, 
homestead and curtesy in and to the estate and property of the other, in whatsoever form or manner identified, for all times, during 
and after the termination of this contemplated marriage by death or otherwise... .
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697 So.2d 235 (1997)


HIGHLAND CONSTRUCTION, INC., et al., Appellants,
v.


Ronald PAQUETTE, et al., Appellees.


No. 96-3195.


August 1, 1997.


District Court of Appeal of Florida, Fifth District.


*236 Richard H. Langley, Clermont, for Appellants.236


Charles Evans Davis, Orlando, for Appellees.


ANTOON, Judge.


This is an appeal from the trial court's final judgment granting the appellees an implied easement over property owned 
by the appellants. We affirm.


The appellees, Ronald and Alyce Paquette and The Car Store of West Orange, Inc., sued appellants, Highland 
Construction, Inc., Highland Real Estate & Investment, Inc., Dale Ladd and Darrell Ladd, requesting that the trial court 
grant them an implied easement over property owned by the appellants. Specifically, an implied easement was 
requested over property known as Vickers Street. Vickers Street had been platted in 1927, but, in 1995, the city of 
Minneola voted to abandon Vickers Street at the urging of the appellants. Upon abandonment, ownership of the 
property reverted to the appellants. Following trial, the trial court granted the appellees an implied easement over 
Vickers Street. Appellants now challenge this ruling.


Florida has adopted the "beneficial" or "complete enjoyment rule" with regard to determining the existence of an 
implied easement. This rule provides that, when a grant of real property includes a reference to a plat, the grantee 
receives the right to all the streets in the plat that are beneficial to him and the deprivation of which would reduce the 
value of the property. Powers v. Scobie, 60 So.2d 738 (Fla.1952). Application of this rule requires that the 
determination of the existence of implied easements be made on a case-by-case basis. Moreover, when there is a 
showing that the grantee will suffer a particular injury, differing not only in degree but also in kind from that sustained 
by the community at large, he is entitled to receive an implied easement. Freeman v. McIntosh, 338 So.2d 538 (Fla. 
4th DCA 1976).


*237 Here, the appellees satisfied both parts of the beneficial enjoyment rule. First, they established by stipulation that 
the deed by which they acquired their property referred to the 1927 plat reflecting Vickers Street. Second, the 
appellees presented evidence that, without the Vickers Street access to their property, they would sustain injury 
particular to them. In this regard, the appellees established that they operate an automobile salvage business as well 
as a used car business on their property, and that the Vickers Street access was the only viable entrance to the 
property. Specifically, appellees presented evidence that the two other accesses to their property were not satisfactory 
because one had a weight limit and the other access would not accommodate the necessary turns of their trucks. 
Appellees also established that the loss of the Vickers Street access would eliminate their used car business display 
area.


237


In closing, we reject the appellants' argument that the trial court erred in granting the appellees an implied easement 
because there exists another avenue of ingress and egress to their property. The existence or nonexistence of ingress 
and egress is relevant in an action for a statutory way of necessity pursuant to section 704.01(2), Florida Statutes 
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(1995). See Perkins v. Anderson, 518 So.2d 1354 (Fla. 1st DCA 1988). However, as noted above, such information is 
not conclusive in determining whether a party is entitled to receive an implied easement.


AFFIRMED.


DAUKSCH and GOSHORN, JJ., concur.
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272 So.2d 841 (1973)


HUMBLE OIL & REFINING COMPANY, Appellant,
v.


George L. LAWS and Mossie E. Laws, Husband and Wife, et al., Appellees.


No. R-75.


February 6, 1973.


District Court of Appeal of Florida, First District.


G. Thomas Smith and Thomas A. Clark, of Carlton, Fields, Ward, Emmanuel, Smith & Cutler, Tampa, and R. Brownlee 
Eggart, Pensacola, for appellant.


Thomas N. Tucker, Pensacola, for appellees.


RAWLS, Judge.


Humble Oil & Refining Company appeals a final judgment cancelling an oil, gas and mineral lease it acquired from 
Thomas O. Fillingim and Hazel E. Fillingim, his wife. The subject final judgment also ordered the Fillingims to convey 
the land involved, pursuant to a contract of sale, to appellees. Humble is not concerned with the dispute between the 


Fillingims and the Laws,[1] but insists that its oil, gas and mineral lease should not have been cancelled.


The principle point on appeal is: Was possession by appellees of the land in dispute such as to put Humble on notice 
of an unrecorded contract of sale of said land *842 between the Fillingims, as sellers, and the Laws, as purchasers?842


Facts most favorable to appellees are: In early 1970 the Fillingims and the Laws negotiated for the rental, sale and 
purchase of a certain tract of land. Mrs. Fillingim and Mrs. Laws were the primary negotiators. Mrs. Fillingim, a 
licensed real estate broker, drafted an agreement which was signed by both couples. The agreement described the 
land by proper legal description, set out rental terms and further provided:


"The parties of the first part [the Fillingims] agree to sell to the parties of the second part [the Laws] the 
same described land containing 189 acres more or less for $61,425 at 7% per annum.


"The down payment of $10,000 is agreed by both parties to be October 15, 1970. The first note is to be 
paid December 1, 1971 of $5,000 or more, including principal and interest and to continue thereafter 
until paid, without penalty.


"The parties of the first part agree to transfer by Deed the same rights of title, oil and mineral rights as 
the abstract states and describes. The parties of the second part agree to pay all the 1970 real estate 
taxes."


At the time of the execution of the above instrument, the Laws gave the Fillingims a check for $1,000 marked "land 
rent and option to buy." When Mr. Fillingim accepted the check, he shook hands with Mr. Law and stated: "As far as 
we're concerned, the property's yours. You can do whatever you want with it".


The Laws went into immediate possession of the land, limed and fertilized a part of it, planted 75 acres in soybeans 
and had 6 acres in permanent pasture. Oats and wheat were planted in the fall. An old shack on the property was 
rewired for electricity and was occupied by Mr. Laws from 30 to 45 days while he worked the land. They also cleared 
an area under a big magnolia tree for a future home site, seeded it with grass, and planted roses and azaleas. 
Extensive farm equipment owned by them was continuously on the property.
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Some time prior to July 9, 1970, an agent for Humble left his calling card at the Fillingim's residence. Mrs. Fillingim 
called the agent who discussed with her his company's desire to lease the oil, gas and mineral rights on the subject 
land. Mrs. Fillingim advised that she didn't think they owned any mineral rights. Subsequently, the agent examined an 
abstract of the land and agreed to pay the Fillingims $3,350 (and other consideration dependent on certain 
contingencies) for an oil, gas and mineral lease. Mrs. Fillingim told the agent the property was "rented". An oil, gas and 
mineral lease between the Fillingims and Humble was executed and recorded.


Humble vigorously contends that its only possible notice of the Laws' interest in the subject land was their cultivation of 
same and the owner-seller's statement to its agent that the land was rented for one year. Further argument by Humble 
is that cultivation of the land without a continuous residence thereupon is not sufficient to put a lessee on notice of an 


unrecorded option or contract for sale, citing as its authority a Texas case.[2] It might well be that Texas law recognizes 
Humble's position, but it does not "hold water" in Florida. Actual possession is constructive notice to all the world of 
whatever rights the occupants have in the land. Such possession when open, visible, and exclusive, will put upon 
inquiry those acquiring any title to or a lien upon the land so occupied to ascertain the nature of the rights the 


occupants really have in the premises.[3] Humble, a prospective purchaser, having knowledge of the possession of the 
realty by the *843 Laws, as lessees, was required to inquire as to the full terms and conditions of their lease, including 


their right to purchase.[4] As related in the above facts, the exclusive possession by the Laws was more than adequate 
to put any person upon inquiry as to their interest in the lands occupied by them. This Humble did not do. Its agent did 
not visit the property or make any inquiry other than as reflected by the court-house records.


843


The judgment appealed is affirmed.


CARROLL, DONALD K., Acting Chief Judge, and WIGGINTON, J., concur.


[1] Thomas O. Fillingim and Hazel E. Fillingim, husband and wife, and Humble Oil & Refining Company v. George L. Laws and 
Mossie E. Laws, husband and wife, Case No. R-73 (1 Fla.App., filed Mar. 31, 1972), pending.


[2] Jackson v. De Guerin, 124 Tex. 424, 77 S.W.2d 1041 (1935).


[3] Marion Mortgage Co. v. Grennan, 106 Fla. 913, 143 So. 761, 87 A.L.R. 1492 (1932); Florida Land Holding Corporation v. 
McMillen, 135 Fla. 431, 186 So. 188 (1938); Blackburn v. Venice Inlet Co., 38 So.2d 43 (Fla. 1949).


[4] Denco, Inc. v. Belk, 97 So.2d 261, 265 (Fla. 1957).
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393 So.2d 1207 (1980)


BATAVIA, LTD., Appellant,
v.


UNITED STATES of America, by and through Its Agency, the DEPARTMENT OF the 
TREASURY, INTERNAL REVENUE SERVICE, Appellee.


No. UU-468.


December 31, 1980.
On Motion for Clarification February 13, 1981.


District Court of Appeal of Florida, First District.


George Ralph Miller, DeFuniak Springs, for appellant.


Marika Lancaster, Tax Division, Dept. of Justice, M. Carr Ferguson and Russell Mather, Washington, D.C., for 
appellee.


LILES, WOODIE A., Associate Judge (Retired).


Appellant, Batavia, Ltd., a foreign corporation apparently registered in the *1208 Cayman Islands, seeks review by 
interlocutory appeal of an order staying further prosecution of its mortgage foreclosure action pending its compliance 


with Section 607.354(1), Florida Statutes.[1] Such an order staying the proceedings is not a specified appealable order 
under Rule 9.130, Florida Rules of Appellate Procedure. However, because appeal from an eventual final order would 
not necessarily provide Appellant with a complete and adequate remedy, we treat this appeal as a petition for writ of 
certiorari pursuant to Rule 9.040(c), Florida Rules of Appellate Procedure.


1208


Appellant seeks to foreclose on a mortgage note and mortgage deed for certain real property executed by one Danny 
L. Wright, who has defaulted and has filed no response to Appellant's complaint nor otherwise appeared in the action. 
Because it has a federal tax lien against Wright which is inferior and subordinate to the mortgage being foreclosed 
upon, Appellee was joined as a party defendant. Appellant requested in its complaint that an accounting of the funds 
due from Wright be made and, if the amount due was not paid within time limits established by the court, that the 
property be sold to satisfy Appellant's claim; and, if the proceeds of the sale are insufficient to pay this claim, that a 
deficiency judgment be entered against Wright for the sum remaining unpaid, and that the estate of Wright and 
persons claiming under or against him since the filing of the notice of lis pendens be foreclosed.


In response to the complaint, Appellee filed a motion to dismiss it as a party defendant upon the ground that Appellant 
has not obtained the authority to transact business in this state. The trial judge did not dismiss Appellee as a party 
defendant but did stay the proceeding until Appellant has obtained authority to transact business in Florida.


Section 607.354(1), Florida Statutes, prohibits a foreign corporation from maintaining any action, suit, or proceeding in 
any court of this state until the corporation has obtained authority to transact business in this state. However, creating, 
as borrower or lender, or acquiring indebtedness, mortgages, or other security interests in real or personal property 
[Section 607.304(2)(g)] or securing or collecting debts or enforcing any rights in property securing the same [Section 
607.304(2)(h)] are not considered to be transacting business in this state. We are therefore required for the first time to 
construe Section 607.304(2)(g) and (h), Florida Statutes. The express wording of the statute, obviously enacted for the 
purpose of attracting foreign corporate investments, specifically excludes from registration Batavia, Ltd., which is 
seeking to foreclose on a mortgage note and mortgage deed. An examination of Corporate Air Fleet of Tennessee, 
Inc. v. Ellis, 324 So.2d 719 (Fla. 2nd DCA 1975) and Al Wilson's Power-Ful Displays, Inc. v. Morgan Adhesive, Inc.,
259 So.2d 166 (Fla. 3rd DCA 1972) reveals that the enactment of Section 607.304(2)(g) and (h) does what these 
cases already permitted, i.e., that foreign corporations may sue on notes executed and delivered in Florida without 
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qualifying to do business in Florida. However, this complaint makes no allegation that this is the only type of business 
transacted by Batavia, Ltd., in Florida, thus entitling it to the benefits, if any, afforded under this statute. This shall be 
rectified upon remand.


Appellant takes the position that the trial judge could require nothing more than the filing of a law suit. Appellee relies 
on Kar Products, Inc. v. Acker, 217 So.2d 595 (Fla. 1st DCA 1969) to support the trial court's *1209 order requiring 
Appellant to register under Section 607.354(1), Florida Statutes. We disagree on both counts. Kar Products, a case 
decided prior to the enactment of Section 607.304(2)(g) and (h), stands for the proposition that, if the activity carried 
on by a foreign corporation is to be categorized as interstate commerce, it is excluded from registration. That court 
held that the activity there involved did not constitute interstate commerce and, thus, that foreign corporation's right to 


institute and maintain the action was not exempt from the registration requirements of Chapter 613, Florida Statutes.[2]


We have no such factual situation here. Interstate commerce is not a factor, nor is this suit being maintained under the 
provision excluding interstate commerce, which is also excluded from registration. Section 607.304(2)(i), Florida 
Statutes.


1209


Therefore, we hold that the trial judge cannot force Batavia, Ltd., to register as a foreign corporation in order to 
maintain this suit. However, we do not hold that the trial judge can make no further inquiry into Batavia, Ltd.'s activities 
as a foreign corporation. A trial judge has the inherent power to prevent abuse of its process and procedures, and we 
note that the trial judge here was concerned over the unusual nature of the corporation, an apparent Grand Cayman 
Island corporation. Nothing in Section 607.304, Florida Statutes, prohibits the trial judge from inquiring into the nature 
of Appellant's activities. Accordingly, the trial judge may require Batavia, Ltd., to provide such limited information as 
would alleviate his concerns short of registration.


REVERSED and REMANDED for proceedings not inconsistent with this opinion.


THOMPSON, J., concurs.


WENTWORTH, J., concurs and dissents with opinion.


WENTWORTH, Judge, concurring and dissenting.


I concur in the majority opinion except insofar as it requires Batavia, a foreign corporate plaintiff, to initially allege that it 
is not transacting business in Florida. Sections 607.304(2)(g) and (h), Florida Statutes, provide that Batavia's activities 
involved in the present action as stated by the complaint do not constitute "transacting business" in this state, and 
neither the record nor the pleadings suggest that this case involves more than an isolated transaction within the state. 
In these circumstances it is incumbent upon the defendant to put in issue the point that Batavia is otherwise 
transacting business in the state; absent such an initial defensive showing Batavia is not required by Chapter 607, 
Florida Statutes, to allege or prove a negative. See Al Wilson's Power-Ful Displays, Inc. v. Morgan Adhesive Inc., 259 
So.2d 166 (Fla. 3d DCA 1972); see also McMullen v. Inland Realty Corp., 113 Fla. 476, 152 So. 740 (1933); 
Corporate Air Fleet of Tennessee v. Ellis, 324 So.2d 719 (Fla. 2d DCA 1975).


I agree with the majority that the trial court may prevent abuse of its process or procedures by requiring Batavia to 
provide information sufficient to alleviate the court's concern regarding the nature of the corporate entity.


ON MOTION FOR CLARIFICATION


LILES, WOODIE A. (Retired), Associate Judge.


On December 31, 1980, this Court entered its decision in the above-captioned case, reversing the decision of the 
Circuit Court of Walton County and remanding the cause for further proceedings. Paragraph two of the opinion states, 
in part, that:
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Because it has a federal tax lien against Wright which is inferior and subordinate to the mortgage being 
foreclosed upon, Appellee was joined as a party defendant.


Appellee points out that this may be read to indicate an opinion on the merits of the case, which has yet to be tried. 
Accordingly, *1210 to eliminate any potential for confusion, we modify the above statement to read:1210


Because it has a federal tax lien against Wright, which was alleged to be inferior and subordinate to the 
mortgage being foreclosed upon, Appellee was joined as a party defendant.


WENTWORTH and THOMPSON, JJ., concur.


[1] No foreign corporation transacting business in this state without authority to do so shall be permitted to maintain any action, suit, 
or proceeding in any court of this state until such corporation shall have obtained authority to transact business in this state. Nor shall 
any action, suit, or proceeding be maintained in any court of this state by any successor or assignee of such corporation on any right, 
claim, or demand arising out of the transaction of business by such corporation in this state until authority to transact business in this 
state shall have been obtained by such corporation or by a corporation which has acquired all or substantially all of its assets.


[2] The predecessor statute to Chapter 607, Florida Statutes.
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TN 1.04.02 Foreign Countries   (Rev. 12/05) 
 
 


Pursuant to Sec. 695.03 (3), F.S., an acknowledgment made in a foreign country may be made 
before any of the following: 1) a commissioner of deeds appointed by the Governor of Florida          
to act in the foreign country; 2) a notary public of the foreign country, a civil law notary of this      
state authorized to act by Sec. 118.10, F.S., or a civil law notary of the foreign country who affixes          
an official seal; 3) an ambassador, envoy extraordinary, minister plenipotentiary, minister, 
commissioner, charge d'affaires, consul general, consul, vice consul, consular agent, or other 
diplomatic or consular officer of the United States appointed to reside in the foreign country; or          
4) a military or naval officer authorized by the laws or Articles of War of the United States to 
perform the duties of a notary public and who affixes an official seal. See TN 1.01.02 for a list of 
authorized military and naval officers. 


Although the statute provides that a Commissioner of Deeds appointed by the Governor of 
Florida may take an acknowledgment, it should be noted that effective July 1, 1997, F.S. Secs. 
118.01-118.04, which authorized the Governor to appoint Commissioners of Deeds, and set forth       
their powers, were repealed. In its place and stead, the legislature enacted F.S.118.10, which 
authorizes the Secretary of State to appoint Civil Law Notaries. 
 


Additionally, the authority of all appointed Commissioners of Deeds was revoked effective     
July 1, 1997. There is generally no authority after this date, for a Commissioner of Deeds to take          
an acknowledgment, with one exception: In 1998, Sec. 721.97, F.S., revived the authority of a 
Commissioner of Deeds to take acknowledgments only in foreign countries and only in 
instruments concerning timeshare estates, plans and licenses. 
 


The statute retroactively validates those acknowledgments taken by Commissioners of Deeds 
outside of the United States concerning timeshare estates, plans and licenses since the 1997 repeal. 


The statute further provides that a certificate legalizing or authenticating the signature of a 
person executing an instrument concerning real property is sufficient as an acknowledgment if a civil-
law notary or notary public of the foreign country has affixed an official seal. 
 


A civil-law notary is an official of the foreign country who has an official seal and is 
authorized in that jurisdiction to make legal or lawful the execution of any document. See Title 
Standard 3.4. 
 


See TN 1.02.04 concerning the requirement for “a true and complete English translation,” 
certified as such by a translator when the acknowledgment is in a foreign language. 
 








Select Year:   2004  Go


The 2004 Florida Statutes


Title XL
REAL AND PERSONAL 


PROPERTY


Chapter 689
CONVEYANCES OF LAND AND DECLARATIONS 


OF TRUST


View Entire 
Chapter


689.11  Conveyances between husband and wife direct; homestead.-- 


(1)  A conveyance of real estate, including homestead, made by one spouse to the other shall convey the 
legal title to the grantee spouse in all cases in which it would be effectual if the parties were not 
married, and the grantee need not execute the conveyance. An estate by the entirety may be created 
by the action of the spouse holding title: 


(a)  Conveying to the other by a deed in which the purpose to create the estate is stated; or 


(b)  Conveying to both spouses. 


(2)  All deeds heretofore made by a husband direct to his wife or by a wife direct to her husband are 
hereby validated and made as effectual to convey the title as they would have been were the parties 
not married; 


(3)  Provided, that nothing herein shall be construed as validating any deed made for the purpose, or 
that operates to defraud any creditor or to avoid payment of any legal debt or claim; and 


(4)  Provided further that this section shall not apply to any conveyance heretofore made, the validity of 
which shall be contested by suit commenced within 1 year of the effective date of this law. 


History.--s. 1, ch. 5147, 1903; GS 2457; RGS 3797; CGL 5670; s. 6, ch. 20954, 1941; s. 1, ch. 23964, 1947; 


s. 1, ch. 71-54. 
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Select Year:   2004  Go


The 2004 Florida Statutes


Title XL
REAL AND PERSONAL PROPERTY


Chapter 713
LIENS, GENERALLY


View Entire Chapter


713.06  Liens of persons not in privity; proper payments.-- 


(1)  A materialman or laborer, either of whom is not in privity with the owner, or a subcontractor or sub-
subcontractor who complies with the provisions of this part and is subject to the limitations thereof, has 
a lien on the real property improved for any money that is owed to him or her for labor, services, or 
materials furnished in accordance with his or her contract and with the direct contract and for any 
unpaid finance charges due under the lienor's contract. A materialman or laborer, either of whom is not 
in privity with the owner, or a subcontractor or sub-subcontractor who complies with the provisions of 
this part and is subject to the limitations thereof, also has a lien on the owner's real property for labor, 
services, or materials furnished to improve public property if the improvement of the public property is 
furnished in accordance with his or her contract and with the direct contract. The total amount of all 
liens allowed under this part for furnishing labor, services, or material covered by any certain direct 
contract must not exceed the amount of the contract price fixed by the direct contract except as 
provided in subsection (3). No person may have a lien under this section except those lienors specified in 
it, as their designations are defined in s. 713.01.


(2)(a)  All lienors under this section, except laborers, as a prerequisite to perfecting a lien under this 
chapter and recording a claim of lien, must serve a notice on the owner setting forth the lienor's name 
and address, a description sufficient for identification of the real property, and the nature of the 
services or materials furnished or to be furnished. A sub-subcontractor or a materialman to a 
subcontractor must serve a copy of the notice on the contractor as a prerequisite to perfecting a lien 
under this chapter and recording a claim of lien. A materialman to a sub-subcontractor must serve a 
copy of the notice to owner on the contractor as a prerequisite to perfecting a lien under this chapter 
and recording a claim of lien. A materialman to a sub-subcontractor shall serve the notice to owner on 
the subcontractor if the materialman knows the name and address of the subcontractor. The notice 
must be served before commencing, or not later than 45 days after commencing, to furnish his or her 
labor, services, or materials, but, in any event, before the date of the owner's disbursement of the final 
payment after the contractor has furnished the affidavit under subparagraph (3)(d)1. The notice must be 
served regardless of the method of payments by the owner, whether proper or improper, and does not 
give to the lienor serving the notice any priority over other lienors in the same category; and the failure 
to serve the notice, or to timely serve it, is a complete defense to enforcement of a lien by any person. 
The serving of the notice does not dispense with recording the claim of lien. The notice is not a lien, 
cloud, or encumbrance on the real property nor actual or constructive notice of any of them. 
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(b)  If the owner, in his or her notice of commencement, has designated a person in addition to himself 
or herself to receive a copy of such lienor's notice, as provided in s. 713.13(1)(b), the lienor shall serve a 
copy of his or her notice on the person so designated. The failure by the lienor to serve such copy, 
however, does not invalidate an otherwise valid lien. 


(c)  The notice may be in substantially the following form and must include the information and the 
warning contained in the following form: 


WARNING! FLORIDA'S CONSTRUCTION LIEN LAW ALLOWS SOME UNPAID 
CONTRACTORS, SUBCONTRACTORS, AND MATERIAL SUPPLIERS TO FILE LIENS 
AGAINST YOUR PROPERTY EVEN IF YOU HAVE MADE PAYMENT IN FULL. 


UNDER FLORIDA LAW, YOUR FAILURE TO MAKE SURE THAT WE ARE PAID MAY RESULT IN A 
LIEN AGAINST YOUR PROPERTY AND YOUR PAYING TWICE. 


TO AVOID A LIEN AND PAYING TWICE, YOU MUST OBTAIN A WRITTEN RELEASE FROM US 
EVERY TIME YOU PAY YOUR CONTRACTOR. 


NOTICE TO OWNER


To  (Owner's name and address) 


The undersigned hereby informs you that he or she has furnished or is furnishing services or 
materials as follows: 


 (General description of services or materials)  for the improvement of the real property identified as 
 (property description)  under an order given by_______________. 


Florida law prescribes the serving of this notice and restricts your right to make payments 
under your contract in accordance with Section 713.06, Florida Statutes. 


IMPORTANT INFORMATION FOR 
YOUR PROTECTION


Under Florida's laws, those who work on your property or provide materials and are not paid have a right 
to enforce their claim for payment against your property. This claim is known as a construction lien. 


If your contractor fails to pay subcontractors or material suppliers or neglects to make other legally 
required payments, the people who are owed money may look to your property for payment, EVEN IF 
YOU HAVE PAID YOUR CONTRACTOR IN FULL. 
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PROTECT YOURSELF: 


--RECOGNIZE that this Notice to Owner may result in a lien against your property unless all those 
supplying a Notice to Owner have been paid. 


--LEARN more about the Construction Lien Law, Chapter 713, Part I, Florida Statutes, and the meaning 
of this notice by contacting an attorney or the Florida Department of Business and Professional 
Regulation. 


 (Lienor's Signature) 


 (Lienor's Name) 


 (Lienor's Address) 


Copies to:  (Those persons listed in Section 713.06(2)(a) and (b), Florida Statutes) 


The form may be combined with a notice to contractor given under s. 255.05 or s. 713.23 and, 
if so, may be entitled "NOTICE TO OWNER/NOTICE TO CONTRACTOR." 


(d)  A notice to an owner served on a lender must be in writing, must be served in accordance with s. 
713.18, and shall be addressed to the persons designated, if any, and to the place and address 
designated in the notice of commencement. Any lender who, after receiving a notice provided under 
this subsection, pays a contractor on behalf of the owner for an improvement shall make proper 
payments as provided in paragraph (3)(c) as to each such notice received by the lender. The failure of a 
lender to comply with this paragraph renders the lender liable to the owner for all damages sustained by 
the owner as a result of that failure. This paragraph does not give any person other than an owner a 
claim or right of action against a lender for the failure of the lender to comply with this paragraph. 
Further, this paragraph does not prohibit a lender from disbursing construction funds at any time 
directly to the owner, in which event the lender has no obligation to make proper payments under this 
paragraph. 


(e)  A lienor, in the absence of a recorded notice of commencement, may rely on the information 
contained in the building permit application to serve the notice prescribed in paragraphs (a), (b), and 
(c). 


(f)  If a lienor has substantially complied with the provisions of paragraphs (a), (b), and (c), errors or 
omissions do not prevent the enforcement of a claim against a person who has not been adversely 
affected by such omission or error. However, a lienor must strictly comply with the time requirements 
of paragraph (a). 
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(3)  The owner may make proper payments on the direct contract as to lienors under this section, in the 
following manner: 


(a)  If the description of the property in the notice prescribed by s. 713.13 is incorrect and the error 
adversely affects any lienor, payments made on the direct contract shall be held improperly paid to that 
lienor; but this does not apply to clerical errors when the description listed covers the property where 
the improvements are. 


(b)  The owner may pay to any laborers the whole or any part of the amounts that shall then be due and 
payable to them respectively for labor or services performed by them and covered by the direct 
contract, and shall deduct the same from the balance due the contractor under a direct contract. 


(c)  When any payment becomes due to the contractor on the direct contract, except the final payment: 


1.  The owner shall pay or cause to be paid, within the limitations imposed by subparagraph 2., the sum 
then due to each lienor giving notice prior to the time of the payment. The owner may require, and, in 
such event, the contractor shall furnish as a prerequisite to requiring payment to himself or herself, an 
affidavit as prescribed in subparagraph (d)1., on any payment made, or to be made, on a direct 
contract, but the furnishing of the affidavit shall not relieve the owner of his or her responsibility to pay 
or cause to be paid all lienors giving notice. The owner shall be under no obligation to any lienor, except 
laborers, from whom he or she has not received a notice to owner at the time of making a payment. 


2.  When the payment due is insufficient to pay all bills of lienors giving notice, the owner shall prorate 
the amount then due under the direct contract among the lienors giving notice pro rata in the manner 
prescribed in subsection (4). Lienors receiving money shall execute partial releases, as provided in s. 
713.20(2), to the extent of the payment received. 


3.  If any affidavit permitted hereunder recites any outstanding bills for labor, services, or materials, 
the owner may pay the bills in full direct to the person or firm to which they are due if the balance due 
on the direct contract at the time the affidavit is given is sufficient to pay the bills and shall deduct the 
amounts so paid from the balance of payment due the contractor. This subparagraph shall not create 
any obligation of the owner to pay any person who is not a lienor giving notice. 


4.  No person furnishing labor or material, or both, who is required to serve a notice under paragraph (2)
(a) and who did not serve the notice and whose time for service has expired shall be entitled to be paid 
by the owner because he or she is listed in an affidavit furnished by the contractor under subparagraph 
(c)1. 


5.  If the contract is terminated before completion, the contractor shall comply with subparagraph (d)1. 


(d)  When the final payment under a direct contract becomes due the contractor: 


1.  The contractor shall give to the owner a final payment affidavit stating, if that be the fact, that all 
lienors under his or her direct contract who have timely served a notice to owner on the owner and the 
contractor have been paid in full or, if the fact be otherwise, showing the name of each such lienor who 
has not been paid in full and the amount due or to become due each for labor, services, or materials 
furnished. The affidavit must be in substantially the following form: 
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CONTRACTOR'S FINAL PAYMENT AFFIDAVIT


State of Florida 
County of _____ 


Before me, the undersigned authority, personally appeared  (name of affiant) , who, after being 
first duly sworn, deposes and says of his or her personal knowledge the following: 


1.  He or she is the  (title of affiant) , of  (name of contractor's business) , which does business in the State of 


Florida, hereinafter referred to as the "Contractor." 


2.  Contractor, pursuant to a contract with  (name of owner) , hereinafter referred to as the "Owner," has 


furnished or caused to be furnished labor, materials, and services for the construction of certain 
improvements to real property as more particularly set forth in said contract. 


3.  This affidavit is executed by the Contractor in accordance with section 713.06 of the Florida Statutes 
for the purposes of obtaining final payment from the Owner in the amount of $_____. 


4.  All work to be performed under the contract has been fully completed, and all lienors under the 
direct contract have been paid in full, except the following listed lienors: 


NAME OF LIENOR____________________AMOUNT DUE 


Signed, sealed, and delivered this _____ day of _____, _____, 


By  (name of affiant) 


 (title of affiant) 


 (name of contractor's business) 


Sworn to and subscribed before me this _____ day of _____ by  (name of affiant) , 
who is personally known to me or produced _____ as identification, and did take 
an oath. 


 (name of notary public) 


Notary Public 


My Commission Expires: 


 (date of expiration of commission) 


The contractor shall have no lien or right of action against the owner for labor, services, or materials 
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furnished under the direct contract while in default for not giving the owner the affidavit; however, the 
negligent inclusion or omission of any information in the affidavit which has not prejudiced the owner 
does not constitute a default that operates to defeat an otherwise valid lien. The contractor shall 
execute the affidavit and deliver it to the owner at least 5 days before instituting an action as a 
prerequisite to the institution of any action to enforce his or her lien under this chapter, even if the 
final payment has not become due because the contract is terminated for a reason other than 
completion and regardless of whether the contractor has any lienors working under him or her or not. 


2.  If the contractor's affidavit required in this subsection recites any outstanding bills for labor, 
services, or materials, the owner may, after giving the contractor at least 10 days' written notice, pay 
such bills in full direct to the person or firm to which they are due, if the balance due on a direct 
contract at the time the affidavit is given is sufficient to pay them and lienors giving notice, and shall 
deduct the amounts so paid from the balance due the contractor. Lienors listed in said affidavit not 
giving notice, whose 45-day notice time has not expired, shall be paid in full or pro rata, as appropriate, 
from any balance then remaining due the contractor; but no lienor whose notice time has expired shall 
be paid by the owner or by any other person except the person with whom that lienor has a contract. 


3.  If the balance due is not sufficient to pay in full all lienors listed in the affidavit and entitled to 
payment from the owner under this part and other lienors giving notice, the owner shall pay no money 
to anyone until such time as the contractor has furnished him or her with the difference; however, if the 
contractor fails to furnish the difference within 10 days from delivery of the affidavit or notice from the 
owner to the contractor to furnish the affidavit, the owner shall determine the amount due each lienor 
and shall disburse to them the amounts due from him or her on a direct contract in accordance with the 
procedure established by subsection (4). 


4.  The owner shall have the right to rely on the contractor's affidavit given under this paragraph in 
making the final payment, unless there are lienors giving notice who are not listed in the affidavit. If 
there are lienors giving notice who are not so listed, the owner may pay such lienors and any persons 
listed in the affidavit that are entitled to be paid by the owner under subparagraph 2. and shall 
thereupon be discharged of any further responsibility under the direct contract, except for any balance 
that may be due to the contractor. 


5.  The owner shall retain the final payment due under the direct contract that shall not be disbursed 
until the contractor's affidavit under subparagraph 1. has been furnished to the owner. 


6.  When final payment has become due to the contractor and the owner fails to withhold as required by 
subparagraph 5., the property improved shall be subject to the full amount of all valid liens of which the 
owner has notice at the time the contractor furnishes his or her affidavit. 


(e)  If the improvement is abandoned before completion, the owner shall determine the amount due 
each lienor giving notice and shall pay the same in full or prorate in the same manner as provided in 
subsection (4). 


(f)  No contractor shall have any right to require the owner to pay any money to him or her under a 
direct contract if such money cannot be properly paid by the owner to the contractor in accordance 
with this section. 
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(g)  Except with written consent of the contractor, before paying any money directly to any lienor 
except the contractor or any laborer, the owner shall give the contractor at least 10 days' written notice 
of his or her intention to do so, and the amount he or she proposes to pay each lienor. 


(h)  When the owner has properly retained all sums required in this section to be retained but has 
otherwise made improper payments, the owner's real property shall be liable to all laborers, 
subcontractors, sub-subcontractors, and materialmen complying with this chapter only to the extent of 
the retentions and the improper payments, notwithstanding the other provisions of this subsection. Any 
money paid by the owner on a direct contract, the payment of which is proved to have caused no 
detriment to any certain lienor, shall be held properly paid as to the lienor, and if any of the money 
shall be held not properly paid as to any other lienors, the entire benefit of its being held not properly 
paid as to them shall go to the lienors. 


(4)(a)  In determining the amounts for which liens between lienors claiming under a direct contract shall 
be paid by the owner or allowed by the court within the total amount fixed by the direct contract and 
under the provisions of this section, the owner or court shall pay or allow such liens in the following 
order: 


1.  Liens of all laborers. 


2.  Liens of all persons other than the contractor. 


3.  Lien of the contractor. 


(b)  Should the total amount for which liens under such direct contract may be allowed be less than the 
total amount of liens under such contract in all classes above mentioned, all liens in a class shall be 
allowed for their full amounts before any liens shall be allowed to any subsequent class. Should the 
amount applicable to the liens of any single class be insufficient to permit all liens within that class to 
be allowed for their full amounts, each lien shall be allowed for its pro rata share of the total amount 
applicable to liens of that class; but if the same labor, services, or materials shall be covered by liens of 
more than one class, such labor, services, or materials shall be allowed only in the earliest class by 
which they shall be covered; and also if the same labor, services, or materials shall be covered by liens 
of two or more lienors of the same class, such labor, services, or materials shall be allowed only in the 
lien of the lienor farthest removed from the contractor. This section shall not be construed to affect the 
priority of liens derived under separate direct contracts. 


History.--s. 1, ch. 63-135; ss. 4, 5, ch. 65-456; s. 35, ch. 67-254; s. 1, ch. 75-227; s. 5, ch. 77-353; s. 4, ch. 80-97; s. 3, ch. 


87-74; s. 4, ch. 90-109; s. 1, ch. 93-99; s. 318, ch. 94-119; s. 229, ch. 94-218; s. 2, ch. 96-383; s. 1764, ch. 97-102; s. 2, ch. 


97-219; s. 3, ch. 98-135; s. 3, ch. 99-386; ss. 2, 3, ch. 2003-177. 


Note.--Former s. 84.061. 
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623 So.2d 490 (1993)


SUNSHINE VISTAS HOMEOWNERS ASSOCIATION, etc., Petitioner,
v.


Louis CARUANA, etc., et al., Respondents.


No. 79981.


September 2, 1993.


Supreme Court of Florida.


John K. Shubin, Shubin & Bellas, P.A., Miami, FL, for petitioner.


James E. Tribble, Blackwell & Walker, P.A., Miami, FL, for respondents.


*491 R. Norwood Gay, III, Gen. Counsel, Attys.' Title Ins. Fund, Inc., Orlando, FL, amicus curiae.491


SHAW, Justice.


We review Sunshine Vistas Homeowners Ass'n v. Caruana, 597 So.2d 809, 811 (Fla. 3d DCA 1992), in which the 
district court certified the following question:


WHETHER THE FLORIDA MARKETABLE RECORD TITLE ACT HAS THE EFFECT OF 
EXTINGUISHING A PLAT RESTRICTION WHICH WAS CREATED PRIOR TO THE ROOT OF TITLE


[[1]] WHERE THE MUNIMENTS OF TITLE[[2]] IN THE CHAIN OF TITLE DESCRIBE THE PROPERTY 
BY ITS LEGAL DESCRIPTION WHICH MAKES REFERENCE TO THE PLAT AND THE MUNIMENTS 
OF TITLE STATE THAT THE CONVEYANCE IS GIVEN SUBJECT TO COVENANTS AND 
RESTRICTIONS OF RECORD.


We have jurisdiction. Art. V, § 3(b)(4), Fla. Const.


Townsend Construction Corporation (Townsend) bought a parcel of property in the Sunshine Vistas subdivision of 
Coconut Grove in 1990 and, with Caruana, began constructing a building thereon. The Sunshine Vistas subdivision 
plat, filed in 1925, contains a setback restriction which the Sunshine Vistas Homeowners' Association (Homeowners) 
seek to enforce through a declaratory judgment action.


The Marketable Record Titles to Real Property Act (act) is intended to simplify and facilitate land title transactions "by 
allowing persons to rely on a record title ... subject only to such limitations as appear in [section] 712.03[, Florida 
Statutes (1989)]." § 712.10, Fla. Stat. (1989). The act provides that a person "vested with any estate in land of record 
for 30 years or more" has "a marketable record title ... free and clear of all claims" except claims preserved by section 
712.03. Section 712.02, Fla. Stat. (1989). Townsend and Caruana argue that the act extinguishes the setback 
restriction because it is not specifically identified in the muniments of title beginning with the root of title. Homeowners 
argue that the muniments make the specific identification that section 712.03 requires and thus the restriction is 
preserved. The trial court granted and the district court affirmed summary judgment in favor of Townsend and 
Caruana.


We quash the result below and answer the question in the negative. Section 712.03 provides:


Exceptions to marketability. — Such marketable record title shall not affect or extinguish the following 
rights:
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(1) Estates or interests, easements and use restrictions disclosed by and defects inherent in the 
muniments of title on which said estate is based beginning with the root of title; provided, however, that 
a general reference in any of such muniments to easements, use restrictions or other interests created 
prior to the root of title shall not be sufficient to preserve them unless specific identification by reference
to book and page of record or by name of recorded plat be made therein to a recorded title transaction 
which imposed, transferred or continued such easement, use restrictions or other interests... .


(Emphasis added.) Thus, a thirty-one-year-old restriction is preserved if the root of title or a subsequent muniment 
contains a "specific identification" to a recorded title transaction that imposed, transferred, or continued the restriction. 
Id. The "specific identification" to the title transaction can be made in one of two ways: (1) by reference to the book 
*492 and page in the public records where the title transaction that imposed the restriction can be found, or (2) by 
reference to the name of a recorded plat that imposed the restriction. Id.


492


Townsend's root of title is a 1951 deed conveying the property from Mr. and Mrs. Heurer to Mr. Pasco. It describes the 
property conveyed as follows:


Lots sixteen (16) and seventeen (17), in block five (5), of SUNSHINE VISTAS, according to the plat 
thereof recorded in Plat Book 16, at page 29, of the Public Records of Dade County, Florida. This 
conveyance is given subject to covenants and restrictions of record and subject to taxes for 1951 and 
subsequent years.


The 1977 muniment, a deed from Mr. Pasco to Mr. Block, thus describes the property conveyed:


Lots 16 and 17 in Block 5 of SUNSHINE VISTAS, according to the Plat thereof, as recorded in Plat 
Book 16 at Page 29, of the Public Records of Dade County, Florida. SUBJECT TO: limitations, 
restrictions and easements of record, if any, applicable zoning ordinances and regulations and taxes for 
the year 1978 and subsequent years.


The 1990 muniment, a deed from Mr. and Mrs. Block to Townsend Construction Corporation, describes the property 
conveyed:


Lots 16 and 17 in Block 5 of SUNSHINE VISTAS, according to the Plat thereof, as recorded in Plat 
Book 16 at Page 29, of the Public Records of Dade County, Florida.


Each of these muniments makes reference to SUNSHINE VISTAS — the name of the recorded plat that imposed the 
restriction. The use restriction at issue here thus is preserved by these muniments. We therefore disagree with the 
courts below that the setback restriction is extinguished by the act. To so hold effectively reads out of section 712.03
(1) the words: "unless specific identification by reference to ... name of recorded plat be made therein"; we lack the 


power to delete words from the statute.[3]


This result is consistent with case law prior and subsequent to the act: reference to a plat in the description of a deed 
incorporates the plat's terms. Wahrendorff v. Moore, 93 So.2d 720 (Fla. 1957); Crenshaw v. Holzberg, 503 So.2d
1275 (Fla. 2d DCA), review denied, 511 So.2d 998 (Fla. 1987); Lawyers Title Guar. Fund v. Milgo Elecs., 318 So.2d
416 (Fla. 3d DCA 1975), cert. denied, 336 So.2d 602 (Fla. 1976); Zwakhals v. Senft, 206 So.2d 62 (Fla. 4th DCA 
1968); Spencer v. Wiegert, 117 So.2d 221 (Fla. 2d DCA 1959), cert. denied, 122 So.2d 406 (Fla. 1960); Mexico 
Beach Corp. v. St. Joe Paper Co., 97 So.2d 708 (Fla. 1st DCA 1957). There is no indication that the legislature 
intended to depart from the prior law regarding plats — a reference to a plat preserves restrictions in the plat. Cf. David 
P. Catsman, Function of a Marketable Title Act, 34 Fla.B.J. 139 (1960) (discussing, as co-chairman of the Marketable 
Title Act Committee of the Real Property, Probate and Trust Law Section of The Florida Bar, the drafting of Florida's 
act).


We accordingly quash the decision below, answer the question in the negative, and remand for consistent 
proceedings.
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It is so ordered.


BARKETT, C.J., and OVERTON, McDONALD, GRIMES, KOGAN and HARDING, JJ., concur.


[1] "`Root of title' means any title transaction purporting to create or transfer the estate claimed by any person and which is the last 
title transaction to have been recorded at least 30 years prior to the time when marketability is being determined. The effective date of 
the root of title is the date on which it was recorded." § 712.01(2), Fla. Stat. (1989). "The document with which an abstract of title 
properly commences." Black's Law Dictionary 1330 (6th ed. 1990).


[2] "Muniments of title" is defined thus: "Documentary evidence of title. The instruments of writing and written evidences which the 
owner of lands, possessions, or inheritances has, by which [one] is entitled to defend the title... ." Black's Law Dictionary 1019 (6th 
ed. 1990).


[3] Indeed, one scholar takes the position that restrictive covenants in recorded plats are preserved by the "inherent in the 
muniments" language of the Model Marketable Title Act, on which Florida's act is based. See Walter E. Barnett, Marketable Title Acts 
— Panacea or Pandemonium?, 53 Cornell L.Rev. 45, 74-75 (1967) (discussing "accidental" preservation of restrictive covenants 
when plat is identified in describing the land conveyed); see also David P. Catsman, Function of a Marketable Title Act, 34 Fla. B.J. 
139 (1960) (discussing the drafting of Florida's act).
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Select Year:   2001  Go


The 2001 Florida Statutes


Title VI
Civil Practice And Procedure


Chapter 55
Judgments


View Entire Chapter


55.145  Discharge of judgments in bankruptcy.--At any time after 1 year has elapsed since a bankrupt 
or debtor was discharged from his or her debts, pursuant to the act of congress relating to bankruptcy, 
the bankrupt or debtor, his or her receiver or trustee, or any interested party may petition the court in 
which the judgment was rendered against such bankrupt or debtor for an order to cancel and discharge 
such judgment. The petition shall be accompanied by a certified copy of the discharge of said bankrupt 
or by a certified copy of the order of confirmation of the arrangement filed by said debtor. The petition, 
accompanied by copies of the papers upon which it is made, shall be served upon the judgment creditor 
in the manner prescribed for service of process in a civil action. If it appears upon the hearing that the 
bankrupt or debtor has been discharged from the payment of that judgment or of the debt upon which it 
was recovered, the court shall enter an order canceling and discharging said judgment. The order of 
cancellation and discharge shall have the same effect as a satisfaction of judgment, and a certified copy 
thereof may be recorded in the same manner as a satisfaction of judgment. This section shall apply only 
to liens under judgments or obligations duly scheduled in the bankruptcy proceedings. 


History.--s. 1, ch. 70-12; s. 297, ch. 95-147. 
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61 So.2d 366 (1952)


LARGAY ENTERPRISES INC. et al.
v.


BERMAN et al.


October 17, 1952.
Rehearing Denied November 24, 1952.


Supreme Court of Florida, Special Division B.


*367 Fowler, White, Gillen, Yancey & Humkey, Cody Fowler and Ralph A. Marsicano, Tampa, for appellants.367


MacFarlane, Ferguson, Allison & Kelly, John M. Allison and Charles F. Clark, Tampa, for appellees.


ROBERTS, Justice.


This is an appeal from a judgment entered in proceedings instituted in the court below by plaintiff-appellees against the 
defendant-appellants to recover the purchase price of certain corporate stock. It was alleged that such stock had been 
sold by the plaintiffs to the defendants and delivered by the plaintiffs to an escrow agent appointed by the defendants 
and authorized by them to accept delivery of the stock; that the defendants confirmed the purchase of the stock in 
writing and delivered to the escrow agent the check of one of the defendants, Largay Enterprises Incorporated, for said 
purchase price; that payment was subsequently stopped on the check; and that the defendants are jointly and 
severally liable for the payment of the purchase price of the stock as "joint adventurers."


No service was ever perfected against the defendants George H. Largay, Sr., and John A. Largay, and hence they 
were abandoned as parties defendant. Service was made on George H. Largay, Jr., as an individual, and he was also 
served with summons in an effort to perfect service against Largay Enterprises Incorporated, a foreign corporation, 
and hereinafter referred to as the "corporate defendant." The summons with which we are here concerned, being the 
latest in point of time, was dated January 10, 1950, and was returned by the Sheriff as having been served on the 
corporate defendant on January 13, 1950, by delivering a copy thereof to George H. Largay, Jr., "as a Director of said 
Corp., in the absence of the President, Vice President, and other heads, and in the absence of the Cashier, Secretary, 
Treasurer and the General Manager * * *."


Pleas to the merits were filed by George H. Largay, Jr., his principal defense being that he was not a party to the 
transaction. The corporate defendant filed a special appearance on the February 1950 Rule Day, and attacked the 
sufficiency of the service of the January 10th, 1950, summons *368 by motion to quash and by plea in abatement, both 
dated February 4, 1950. The cause came on for trial in November of 1951 and was tried before a jury on the merits as 
to both defendants, and on the corporate defendant's jurisdictional plea in abatement. No pleas to the merits were ever 
filed by the corporate defendant. A verdict in favor of the plaintiffs was returned by the jury, motions for new trial 
denied, and judgment in the amount of $47,550 with interest in the amount of $7,084.95, was entered against George 
Largay, Jr., and the corporate defendant. Both George Largay Jr. and the corporate defendant have appealed from 
such judgment.


368


As to the defendant George H. Largay, Jr., the principal issue here is whether the evidence was sufficient to show that 
he participated in the transaction respecting the purchase and sale of the stock as a "joint adventurer." The conflicts 
and inconsistencies in the evidence were resolved against his contentions by the jury, and their verdict was sustained 
by the trial judge in his denial of the motion for new trial. We have carefully reviewed the evidence on this question — 
which it would serve no useful purpose to relate here — and are of the opinion that it supports the verdict. No harmful 
error having been found as to the defendant George H. Largay, Jr., the judgment is affirmed as to this defendant.
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As to the corporate defendant, an entirely different picture is presented. As heretofore noted, the corporate defendant 
filed no pleas to the merits; contending from the inception of the suit that the plaintiffs had failed to effect service 
against it and that the court was thus without jurisdiction to try the cause against it. From and after the date of the 
service of the January 10th, 1950, summons upon George H. Largay, Jr., the proceedings in the trial as to the 
corporate defendant are shown by the record to be as follows: On January 19th, 1950, the Sheriff filed his return 
showing service of summons on the corporate defendant in the manner hereinabove noted; that is, by delivering a 
copy thereof to George H. Largay, Jr., "as a Director" and in the absence of the named officers. On February 4th, 
1950, the corporate defendant filed its special appearance in the cause for the sole purpose of testing the jurisdiction 
of the court "upon the ground that proper service of process has not been had on it." Upon this same date, the 
corporate defendant also filed a motion to quash the service of summons upon it and a plea in abatement to the 
jurisdiction of the court, as above noted. As grounds for its plea in abatement, it alleged: "That process was not served 
upon the President, or Vice-President or other head of said corporation, nor on the cashier, treasurer, secretary or 
general manager, nor upon any director of such company nor upon any officer or business agent, resident in the State 
of Florida, nor upon any agent transacting business for it in the State of Florida. That said process was attempted to be 
served upon one George H. Largay, Jr., who at the time of said attempted service was not and is not now any officer, 
director, or agent of said corporation upon whom process could be served to bind said corporation."


On September 22, 1950, an order was entered in the cause by the trial judge, reciting that the cause came on to be 
heard "upon the Motion to Dismiss this suit filed by the defendant, George H. Largay, Jr., and upon the Motion to 
Quash Service of Summons filed by the defendant, Largay Enterprises Incorporated," and denying both motions. As to 
the motion to quash service of summons, the trial judge stated in the order that this motion was denied for the reason 
that the Court was of the opinion "that the proper method of raising the question as to whether the person upon whom 
service was attempted to be had was a proper person upon whom process could be served to bind said corporate 
defendant, must be raised by plea in abatement." This order also stated that "The said defendants are hereby allowed 
twenty (20) days from the date of this order within which to plead to the declaration."


Pleas to the merits were then filed by George H. Largay, Jr., but, as heretofore noted, not by the corporate defendant. 
No default judgment was sought by the plaintiffs *369 against the corporate defendant for failure to plead to the merits 
as required by the September 22nd, 1950, order. The record is silent as to any efforts on the part of the corporate 
defendant to bring to the attention of the trial judge the fact that a plea in abatement had actually been filed by it on 
February 4, 1950, and had not been disposed of, nor does the record show that this defendant sought a trial on the 
issues made by its plea in abatement in advance of the jury trial. The case was set for trial before the jury on 
November 29, 1951. On this date, a pre-trial conference was held by the trial judge, the outcome of which is described 
in an order of the trial judge dated November 30, 1951, as follows:


369


"The above captioned case, coming on for trial before me on the 29th day of November, 1951, and it 
appearing that argument on the question as to the scope of the issues to be tried as to the defendant, 
Largay Enterprises Incorporated, would be helpful to the Court a conference in the nature of a pre-trial 
conference was held before the Court prior to the empaneling of the jury. Argument of counsel for both 
parties was heard. It was the position of counsel for the defendant, Largay Enterprises Incorporated, 
that the latter was not required to file its pleas to the merits of the case under the order of Court dated 
September 22, 1950, or under the rules of practice and that its plea to the jurisdiction must be first 
disposed of by jury trial and pleas to the merits later filed and tried at a later time, if the plea to the 
jurisdiction of the court did not prevail. Counsel for plaintiff took the position that the pleas to the merits 
by the defendant, if any were to have been filed, should have been filed at the same time as the plea to 
the jurisdiction in accordance with the Court's order of September 22, 1950. Thereupon counsel for 
plaintiffs offered to stipulate to have the court permit the defendant, Largay Enterprises Incorporated, to 
immediately file any pleas to the merits of the case which it might care to file, which offer counsel for 
the defendant, Largay Enterprises Incorporated, respectfully declined on the grounds that said 
defendant had filed a plea that the court had no jurisdiction over said defendant because of defective 
service of process and was entitled to have a determination of that question, and that such 
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determination could not be made if a plea to the merits should be filed because the defective service 
would then be cured.


"After thorough consideration of the said order and Section 52.10, F.S.A., it was the opinion of the 
Court that the defendant, Largay Enterprises Incorporated, should have filed its pleas to the merits of 
the case within twenty days from the date of the aforesaid order, the court being of the opinion that the 
filing of pleas to the merits by the defendant, Largay Enterprises Incorporated, would not waive its plea 
to the jurisdiction of the court on account of defective service and would not cure the said defective 
service.


"It was thereupon Orally Ordered and Adjudged that the said cause proceed to trial."


The cause then went to trial and was submitted to the jury on the merits as to both defendants, and on the 
jurisdictional issues raised by the corporate defendant's plea in abatement. The result of the trial has been heretofore 
noted.


The corporate defendant here contends that the trial judge erred in holding that a plea to the merits would not waive a 
plea to the jurisdiction of the court, under the provisions of Section 52.10, Florida Statutes, F.S.A., and in requiring it to 
go to trial on the merits without first disposing of the jurisdictional question. (It should be noted that the trial of this 
cause was governed by the statutes and rules as they existed prior to the adoption of the new Florida Common Law 
Rules, 30 F.S.A.)


It may be conceded that a plea to the merits would have cured the defective service and submitted the corporate 
defendant to the jurisdiction of the court, *370 Sternberg v. Sternberg, 139 Fla. 219, 190 So. 486; Seaboard Realty Co. 
v. Seaboard All-Florida Ry., 91 Fla. 670, 108 So. 675, and that the lower court erred in taking a contrary view. It is also 
clear that the corporate defendant would have been entitled to a separate trial on the questions of fact presented by its 
plea in abatement in advance of a trial on the merits, if it had exercised due diligence in this respect. But we do not 
think the corporate defendant is now in a position to complain that the trial on the jurisdictional issue was had at the 
same time as the trial on the merits against George H. Largay, Jr. The record shows no effort on the part of the 
corporate defendant to correct the erroneous order of September 22, 1950, above referred to, nor does there appear 
to have been any motion, notice or other effort to secure a separate trial of the jurisdictional question presented by its 
plea in abatement. For all that the record shows, the corporate defendant waited until the very day the case was set for 
trial before the jury to urge this matter. Upon the issues submitted by the trial court, the jury's verdict was, in effect, a 
finding that the corporate defendant had been validly served with process, and such defendant must be held to be 
bound by such verdict if the evidence on this question was sufficient to sustain it.


370


In this connection, the corporate defendant contends that under the provisions of Section 50.03, Florida Statutes, 
F.S.A., the plaintiffs must be held to have conceded that George H. Largay, Jr., "was not an agent or any officer, 
director or other person upon whom service could be made to bind appellant" by filing praecipe for pluries summons 
and having issued a pluries summons for the corporate defendant on January 10, 1950, after the corporate defendant 
had specially appeared and moved to quash the service of the summons first attempted to be served on it on those 
grounds. This contention cannot be sustained.


Section 50.03, Florida Statutes, F.S.A., provides as follows: "In event the plaintiff in any such cause shall file a 
praecipe for and have issued alias or pluries process in such cause, following such special appearance, then the 
grounds of such special appearance shall be held to have been conceded by the plaintiff and no further proceedings 
under said special appearance shall be had." The clear intent of this statute is that, before a plaintiff can secure the 
issuance of a pluries summons, he must abandon all claims to jurisdiction under the prior summonses, and is deemed 
to have admitted that he failed to acquire jurisdiction under such prior efforts. This admission is only binding on the 
plaintiff as to such former summonses, and it was not the intent of the statute that a comparable factual situation 
arising out of the service of the pluries summons is likewise deemed to have been admitted as a defect. Stated 
differently, the only purpose of the statute is to make functus officio all prior summonses, and proceedings thereunder, 
in the interest of orderly procedure.
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The question then becomes: Was there a valid service of process on the corporate defendant under the pluries 
summons dated January 10, 1950? As heretofore noted, the sheriff's return on his service of this summons recited that 
service was made upon George H. Largay, Jr., as a director of the corporate defendant "in the absence of the 
President, Vice President and other heads, and in the absence of the Cashier, Secretary, Treasurer and the General 
Manager." Our statute, Section 47.17, Florida Statutes, F.S.A., providing for the service of process on private 
corporations, establishes five classifications of persons upon whom service may be made to effect service on the 
corporation. Since the decision of this court in Drew Lumber Co. v. Walter, 45 Fla. 252, 34 So. 244, 245, it is 
established in this jurisdiction that "a return showing service upon an inferior officer or agent of a corporation, in order 
to bind the corporation, must show the absence of all officers of a superior class designated in the statute as those 
upon whom service shall be had, before resort is had to service upon one of an inferior class. The absence of all 
members of a superior class is a condition precedent *371 to the validity of service upon a member of an inferior 
class." Drew Lumber Co. v. Walter, supra.


371


Under this rule, the service on George H. Largay, Jr., "as a director," would not have been good if there had, in fact, 
been other members of a superior class upon whom service could have been made. But we do not think that the rule 
operates conversely. It must be remembered that it is the service of the writ, and not the sheriff's return, which gives 
the court jurisdiction over the defendant. State ex rel. Briggs v. Barns, 121 Fla. 857, 164 So. 539. Even though the 
evidence showed that George H. Largay, Jr., was not an officer or director of the corporate defendant at the time 
service was had upon him, it does show that he was an "agent transacting business for it in this state", which is the 
fifth classification designated by Section 47.17, supra. It also shows that there were not in the jurisdiction at that time 
any members of the first four classifications designated in Section 47.17. The service of the pluries summons dated 
January 10, 1950, was then, a valid service of process on the corporate defendant, as a matter of fact, and the return 
of the sheriff could have been amended to speak the truth.


Although the record indicates an attempted trial against the corporate defendant on the merits, there were no pleas to 
the merits filed by this defendant and, as to this defendant, the only issue before the court was the question of 
jurisdiction raised by this defendant's plea in abatement. It is now entitled to an opportunity to plead to the merits and 
to have a trial on such legal defenses, if any, as it is able to develop.


For the reasons stated, that part of the judgment which purports to adjudicate the merits of the case adversely to the 
corporate defendant must be reversed.


As to the defendant George H. Largay, Jr., the judgment appealed from should be and it is hereby affirmed.


As to the corporate defendant, the judgment is reversed and the cause remanded, with directions to permit such 
defendant to file such pleadings as it may desire within such reasonable time as the court may determine.


Affirmed in part and reversed in part.


SEBRING, C.J., and MATHEWS, J., and GORDON, Associate Justice, concur.
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TN 22.03.10   Recordation of Mortgage Before Deed to Mortgagor  


Some lenders, when financing the purchase of, or construction on real property, frequently 
record the mortgage immediately after execution and before advancing any of the proceeds, but 
delay recordation of the conveyance to the mortgagor until a later date. Such a procedure is 
dangerous for several reasons.  


Under such circumstances, at the time the mortgage is placed of record, because the conveyance 
to the mortgagor has not been recorded, the mortgage must be regarded as having been made by a 
complete stranger to the title. It would have the status of an interloping or wild instrument which, 
under the rule stated in Poladian v. Johnson, 85 So.2d 140 (Fla. 1955), does not constitute 
constructive notice.  


Accordingly, if the previous owner should give another deed or mortgage to a bona fide 
purchaser or mortgagee without actual notice, at any time before his deed to the mortgagor is placed 
of record, such subsequent mortgagee or purchaser could claim priority over the prematurely 
recorded mortgage.  


Also entitled to priority would be any construction lien claimant without actual notice of the 
mortgage, where a notice of commencement is not recorded and a claim of lien is recorded after the 
deed to the mortgagor is placed of record. Another danger must be recognized. Although no Florida 
case directly on point was found, the majority view in other states is that, even after the deed is 
placed of record, if it bears a date subsequent to the date of recordation of the mortgage, the 
mortgage still would not constitute constructive notice to subsequent purchasers and mortgagees 
from the mortgagor, since it would not be in the chain of title. Those cases hold that such purchasers 
and mortgagees have no legal duty to search the records for deeds or mortgages given by an owner 
prior to the date of the conveyance by which such owner obtained title. See 59 C.J.S., Mortgages, 
Sec. 263 8A THOMPSON ON REAL PROPERTY (1963 Repl.), Sec. 4340; PATTON AND 
PALOMAR ON LAND TITLES (3d ed. 2003), Sec. 69, et seq., and the cases cited. While the cases 
are not directly on point, the court has recognized the chain of title principle in Pierson v. Bill, 189 
So.679 (Fla. 1939), and in Mansfield v. Johnson, 40 So.196 (Fla. 1906).  


However, if the deed to the mortgagor bears a date prior to the date of recordation of the 
mortgage, even though the deed is recorded thereafter, The Fund's view is that after recordation of 
the deed the mortgage would be in the chain of title since, in such case, a subsequent purchaser or 
mortgagee would be legally obligated to search the mortgagor's name for all instruments recorded 
subsequent to the date of such deed.  


The danger created by a prematurely recorded mortgage not being in the chain of title is 
somewhat less in those counties where tract books are used because of the probability that an 
abstracter would note the mortgage and include it in the abstract, thereby giving an examiner actual 
notice of it. However, proof of actual notice often is so difficult that, in The Fund's opinion, reliance 
on that possibility would not be justified. See Title Standards 9.4, 16.3, and 16.3-1.  


Policies should not be issued insuring mortgages that are recorded prior to the date the 
mortgagor acquires title unless one of the following conditions is present:  







1. The date of the deed and acknowledgment is prior to the date of the recording of the 
mortgage.  
 


2. The mortgage is rerecorded subsequent to the recording of the deed into the mortgagor.  
 


3. The recorded deed to the mortgagor shows on its face that it is subject to the certain 
mortgage previously recorded, identifying it by date and recording information.  


The mortgagee policy should have an effective date as of or subsequent to the recording of the 
deed, and title must be examined through that time. If the mortgage is merely rerecorded, the 
effective date of the policy should be as of or subsequent to the rerecording of the mortgage. The 
best procedure would be to refer to the mortgage on the face of the deed to the mortgagor. 
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289 So.2d 42 (1973)


In re Trust under WILL OF Susie L. JONES, Deceased.
Phyllis D.L. AHLRICH et al., Appellants,


v.
Milender JONES, Individually and As Executrix of Russell Alvin Jones, Deceased, et al., 


Appellees.


No. 73-49.


December 31, 1973.
Rehearing Denied February 21, 1974.


District Court of Appeal of Florida, Second District.


*43 Edmund S. Whitson, Jr., of Baker, Whitson & Whitson, Clearwater, for appellants.43


Milton D. Jones of Wightman, Rowe, Weidemeyer & Jones, Clearwater, for appellee, Milender Jones.


James A. Baxter of Macfarlane, Ferguson, Allison & Kelly, Clearwater, for appellee, First National Bank & Trust Co. of 
Dunedin.


COWART, JOE A. Jr., Associate Judge.


From a casual reading, the will of Susie L. Jones appears well enough drawn. It is not. It gives property outright to a 
daughter, providing that if the daughter predeceases the testatrix, such property to go to the daughter's issue in equal 
shares. A home is similarly devised outright to a son Russell Alvin Jones. A grove caretaking business is given outright 
to three other named sons, again providing that if any such son predeceased the testatrix, his one-third interest would 
go to his issue in equal shares. All five children survived the testatrix.


The residue of the estate, apparently mostly citrus groves, was left in trust. The trustee was directed to annually pay 
one-fifth of the net income to each of the five named children and:


In the event any of my said children fail to survive me, then the share which such deceased child would 
have received if living shall go, in equal shares, to the issue of such deceased child living at the time of 
such distribution.


It will be here noted that as to distribution of income, while the scrivener contemplated the contingency of a beneficiary 
not surviving the testatrix-settlor and provided for a gift over to such predeceasing beneficiary's issue, not 
contemplated was the possibility of the beneficiary surviving the testatrix-settlor but dying before final distribution of the 
trust corpus. This becomes important for two reasons, viz: (1) the trust provides that net proceeds of interim sales and 
the residuary trust corpus would be distributed in the manner prescribed for the distribution of the net income (the 
omission is thus adopted by reference and doubly compounded); and (2) Russell Alvin Jones remarried and died 
testate during administration of his mother's trust, leaving his estate to the step-mother of his three children.


Paragraph 8, Item 4, of the testamentary trust mandates the trustee to sell any of the trust property upon the written 
request of a majority of the settlor's children and specifically "in connection with the request for a sale of any of the 
trust property" the scrivener now considers the second contingency and provides "in the event any of my said children 
fail to survive me or die pending the administration of the trust, — the [decision of a] majority of the then living issue of 
such deceased child shall be accepted in the place of the request of such deceased child".


Another problem is that there is no time certain provided for the trust to terminate and termination is to occur "at such 
time as all of the real property in the trust has *44 been sold and all of the sales price collected". This trust was 
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qualified under Chapter 737 and the trustee has power of sale under Paragraph 7, Item 4, and under F.S. Sec. 691.03
(2), F.S.A., and may be required to sell under Paragraph 8, Item 4, nevertheless, there is no requirement that these 
events ever occur and thus it is argued that this trust is of indefinite duration and offends the rule against unreasonable 
restraints on alienation.


By omission of clear provision as to distribution of the trust income and corpus allocated to a child when such child 
survived the testatrix-settlor but died during the life of the trust renders the trust ambiguous and it therefore becomes 
the duty of the court to construe the will to ascertain, if reasonably possible, the intention of the testatrix-settlor from 
the document itself and by application of established principles of law. Study of the entire will reveals clearly that Susie 
P. Jones desired to give each of her children something outright and to leave the balance of her property in trust for 
their benefit. From the entire will it further clearly appears that the testatrix' paramount purpose was to provide for her 
property to pass to, or be held for the beneficial interest of, primarily, her five children and, secondarily, the issue of her 
children. This is normal because these two classes are, of course, the natural objects of her bounty. The provisions for 
gifts over as to the outright devises (although by later events made inapplicable) together with the "managerial 
authority" as to requests to sale trust property bestowed by Paragraph 8, Item 4, on the then living issue of any child 
dying pending the administration of the trust, and the absence of any provisions to the contrary, leads to the 
conclusion, and this court so construes the trust and holds, that the intent and plan of the testatrix-settlor was to vest 


the equitable title to one-fifth of the trust property in each named child subject to divestment or complete defeasance[1]


as to all income and corpus not distributed to such named child during its lifetime with a gift over of such undistributed 
income and corpus to the issue of any such child living (i.e., those in ventre sa mere and in esse) at the time of the 


death of any such child as may die before the trust is finally distributed, in equal shares per stirpes.[2] Therefore, the 
appellants, being the three children (issue) of Russell Alvin Jones, succeed to the remaining one-fifth interest of trust 
income and corpus which their father would have received had he survived until final distribution of the trust and the 


father having no devisable interest in said trust, his estate has no interest therein.[3] Such gifts over to issue, unlike 
those to the named children, are class gifts which, upon their ancestor's death, vest absolute and indefeasibly in the 
members of the class when it closes and are not then subject to divestment or condition subsequent, or other 
contingency as to interest and, although equitable in nature are fully and freely alienable and devisable.


Paragraph 8 of Item 4 providing a method by which a majority of the beneficial interests may require the trustee to sell 
trust property provides "Net proceeds from any such sale shall be distributed in the same manner as — income from 
said groves". As noted above, Paragraph 5 of Item 4 provides that "The trustee shall annually pay to each of my five 
children — one-fifth of the net income from the trust property; — ". Therefore, it appears the intent of the settlor is that 
net proceeds from requested sales of trust property should be treated as net income and should be distributed 
annually to the beneficiaries. This construction permitting partial distribution *45 of trust corpus adds meaning and 
value to the beneficiaries' right to require sales, otherwise the only way beneficiaries can obtain a distribution of corpus 
is to require sale of all property and thereby effect a termination of the entire trust and final distribution under 
Paragraph 9 of Item 4. As Paragraph 7 of Item 4 requires investment only of "funds coming into the trustee's 
possession upon the distribution of my estate — " (i.e., the original receipt of trust funds from the executor) there is 
nothing in the trust provisions to indicate otherwise and, therefore, the trust is so construed, that, independent of the 
mandatory sale provision of Paragraph 8, Item 4, the trustee has an independent power of sale under Paragraph 7, 
Item 4, and under F.S. Sec. 691.03(2), F.S.A., and that the net proceeds of such sales are likewise to be distributed 
annually to the beneficiaries. Again, this construction is, as it should be, in favor of the beneficiaries who then have the 
option to receive such interim distribution of corpus or by waiver and side agreement with the trustee allow the trustee 
to continue to hold and reinvest it for them.


45


The rule against perpetuities was urged to threaten the validity of this testamentary trust. The trial judge correctly held 
the trust valid but, haunted by the specter of that ancient legal terror and under compulsion to meet his duty to avoid 
the argued application of the rule, was led to adopt a strained construction of certain provisions of the trust. As is not 
unusual, those who conjured up this Ariel below now blithely disassociate their position from the conclusion, they led 
the trial judge to adopt. The rule against perpetuities is concerned only with the period of time within which a granted 
or devised estate must vest in interest (this does not necessarily include the right to possession or the time of 
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enjoyment of the vested right) and here not only was the legal title to the trust property immediately vested in the 
trustee (subject always to costs of administration, rights of creditors and payment of estate taxes), but the primary 
equitable estates therein created vested immediately in right subject only to divestment, and the secondary estates — 
the gifts over to the named children's issue — will all vest, if at all, upon the termination of lives in being (being the 
lives of the five named children) as hereinabove held, though the beneficiaries' right to possession and enjoyment be 
deferred and the trust extended for a term beyond a life or lives in being and twenty-one years plus a period of 
gestation. See Story v. First National Bank and Trust Co., 115 Fla. 436, 156 So. 101 (1934), and Cartinhour v. Houser, 
Fla. 1953, 66 So.2d 686.


The last challenge to this trust is that it violates the rule against unreasonable restraints on alienation in that it is of 
indefinite and possibly perpetual duration (thereby separating the legal title and equitable possibly forever) because 
the trust is not to be terminated (Paragraph 9, Item 4) until "all of the real property in the trust has been sold and all of 
the sales price collected". It is claimed that under these circumstances the provision that a request to sale be from a 
majority of the beneficiaries constitutes the "unreasonable restraint".


In the Story case, supra, 156 So. at 104, Justice Terrell explains that after the statute quia emptores, 18 Edw. I, c. 1 


(1289) enabled tenants in fee simple to alienate their lands at pleasure, under the common law,[4] the beneficiary of a 


trust holding real estate in fee, in which no one else was interested,[5] could, on becoming of age,[6] ignore and 
terminate any restraint on his right to alienate it. In effect, any trust provisions restraining this right of alienation are 


considered bad and invalid and, *46 freed from such restraint, the enjoyment or possession of the gift is accelerated.[7]


As Justice Terrell observed, Florida has not adopted the Claflin doctrine nor statutory modifications and we are bound 
by the common-law rule. If this is the current Florida rule against unreasonable restraints on alienation, it differs from 


many general references[8] and, while noted by writers,[9] has escaped attention and application by the bench and bar. 
This is evidence that in the conflict between a property owner's right to dispose of his property as he sees fit and the 
right of each generation to control the wealth of its own age free from the dictates of the hand and voice of the past 
there is little conflict. Modern society may have incidentally solved this old problem by making it much more difficult to 
accumulate wealth sufficiently in excess of needs to pass on to the future. In any event, we find no restraint on 
alienation here. As noted the trustee has an independent power of sale and may have a legal duty, enforceable in 
equity, to not unreasonably prolong sale and distribution, see Shoemaker v. Newman, 1933, 62 App.D.C. 120, 65 F.2d
208, 89 A.L.R. 1034, and the appended annotation. The provision by which the beneficiaries can mandate sales and 
annual distribution of corpus rather than restraining alienation actually enhances it. The testatrix far from evidencing a 
design to place her property in trust beyond her beneficiaries reach has, by the very provision attacked, placed it within 
their power to terminate the trust by directing the trustee to sell all the remaining real property. Unlike the rule against 
perpetuities which affirmatively requires vestiture within a specified period, the common law merely prohibited 
restraints on alienation but did not require provisions to assure alienation. Although it would occasionally thwart a trust 
settlor's plan the application of the common law rule exactly as described in the Story case would work little hardship 
because the well-advised prospective purchaser from the beneficiary would not rely on a merger depending on 
unrecorded facts and would require a conveyance from or adjudication against, the trustee. Further, the doctrine 
should be applied only as to dry or passive trusts to prevent titles conveyed by trustees under active trusts being 
clouded by the possibility of an unsuspected title merger in a lone adult beneficiary. Where, as here, it may be a 
valuable right for a particular primary beneficiary to permit a gift to pass over to "issue" under the original devise in 
trust rather than accelerating distribution and increasing the taxable estate of the primary beneficiary, one of many 
beneficiaries should not be able, by partition, to defeat the purpose of an active and subsisting trust, but must abide by 
majority rule under Paragraph 8, Item 4, or wait until the purposes of the trust have been fulfilled and the trust 
terminated and their shares distributed.


46


The trust is valid, violates no rules relating to perpetuities or restraints on alienation, vests subject to divestment in 
each named child with gift over of undistributed income and corpus in fee to such child's issue in equal shares per 
stirpes. The net proceeds of all sales of real property, *47 whether made under the trustee's discretion or required by a 
majority of the beneficiaries, is distributable with all net income annually on 27 January (unless the parties have 
expressly or impliedly agreed to some other date). The trust being express and active, Elvins v. Seestedt, 1940, 141 
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Fla. 266, 193 So. 54, does not apply, a beneficiary cannot force partition and must proceed by agreement with a 
majority of beneficiaries to require sale or establish by suit in equity that the refusal of the trustee to sell and liquidate 
is under all the circumstances, including the purpose of the trust and the effect on all the beneficiaries, unreasonable 
and inequitable.


The final judgment of the trial court is amended to conform to this opinion, and, as so amended, is hereby affirmed.


MANN, C.J., concurs.


HOBSON, J., dissents with opinion.


HOBSON, Judge (dissenting).


Upon careful consideration of the record and briefs filed in this cause, I believe that the eminent trial judge correctly 
construed the trust as a whole when he determined that the interest of Russell Alvin Jones in the trust estate was a 
vested interest and constitutes an asset of the said Russell Alvin Jones' probate estate.


The trial judge further found that due to the indefinite time established by the trust for its termination the trust was 
subject to partition upon proper application.


It was held in Elvins v. Seestedt, 193 So. 54 at p. 58 as follows:


"In 20 R.C.L. 752, Sec. 33, it is said:


"`It is the general rule that where property is placed in trust either by deed of trust or testamentary 
direction, the corpus thereof to be held, managed and disposed of in a particular way, as directed, a 
beneficiary of the trust or one claiming by or through him cannot maintain partition proceedings during 
the active existence of the trust, as to do so would be to defeat the objects thereof and in effect would 
be a usurpation of the powers of the trustee by the court. Partition has, however, been permitted at the 
suit of the equitable owner where property was conveyed in trust to secure advancements, the claim for 
advancements being merely a lien and the owner thereof claiming an absolute title, and also where it 
was clear from the terms of the trust that no definite time was set when the property should be sold and 
the trust terminated, and it also appeared that the persons who were to decide on the price for which 
the property was to be sold did not agree as to the steps to be taken to terminate the trust.'


"This enunciation is applicable in the instant case because the trust agreement is entirely indefinite in 
fixing a time when the property may be sold and the trust terminated. If we take the trust agreement 
literally and allow for no equitable considerations, it can only terminate with the death of one of the 
parties cestui que trust or when all of the cestui que trustent agree for the sale and conveyance to be 
made. Such a provision is too indefinite to be regarded as fixing a definite time for the termination of the 
trust." (emphasis added) 193 So. 54, at p. 58.


I would affirm.


[1] The distinction between contingent estates and estates vested subject to defeasance is most often made as to remainders but it 
also applies to other estates, see the Annotation in 131 A.L.R., Page 712.


[2] 13 A.L.R.2d 1023.


[3] We need not decide the disposition of the undistributed interest of a named child who dies without issue as that problem is not 
presented and may never arise.


[4] See F.S. Sec. 2.01, F.S.A.


[5] The application at common law of this limiting proviso to cotenants while interesting and perhaps applicable here, has not been 
researched.


Page 4 of 5In re Will of Jones, 289 So. 2d 42 - Fla: Dist. Court of Appeals, 2nd Dist. 1973 - Google ...


5/7/2013http://scholar.google.com/scholar_case?case=14588514611688493617&q=289+so.+2d+42...







[6] See Chapter 73-21 Laws of Florida.


[7] This historical explanation seems to suggest that, in effect, as to fee land estates, when a sole beneficiary became sui juris, the 
legal and equitable titles merged, the trust terminated and he acquired and could alienate the fee title and that any restraint on this 
right was unreasonable and void.


[8] See 31 C.J.S. Estates, § 8 b. (2), page 26 Alienation. The Annotation at 89 A.L.R. 1046, at 1055, and 1056, refers to the common 
law rule that no property interest can be held by any person in such a way that he can enjoy the income or benefits but cannot 
alienate it, but states that, except in N.Y. where statutes exist, most cases hold that indefinite and discretionary powers of sale in 
trustees do not restrain alienation at all.


[9] J. Allen Smith and Roy Keathley in an article: Future interests in Florida: A Plea for Judicial Supremacy in University of Florida 
Law Review, Vol. 9, Page 123, consider the Story case and in Footnote 32, Page 130, say "The problem of how long a restraint can 
last in a trust is not settled, nor are the courts in accord as to the result that follows when a restraint lasts too long."
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Select Year:   2002  Go


The 2002 Florida Statutes


Title XXXVI
BUSINESS ORGANIZATIONS


Chapter 607
CORPORATIONS


View Entire Chapter


607.1202  Sale of assets other than in regular course of business.-- 


(1)  A corporation may sell, lease, exchange, or otherwise dispose of all, or substantially all, of its 
property (with or without the good will), otherwise than in the usual and regular course of business, on 
the terms and conditions and for the consideration determined by the corporation's board of directors, if 
the board of directors proposes and its shareholders of record approve the proposed transaction. 


(2)  For a transaction to be authorized: 


(a)  The board of directors must recommend the proposed transaction to the shareholders of record 
unless the board of directors determines that it should make no recommendation because of conflict of 
interest or other special circumstances and communicates the basis for its determination to the 
shareholders of record with the submission of the proposed transaction; and 


(b)  The shareholders entitled to vote must approve the transaction as provided in subsection (5). 


(3)  The board of directors may condition its submission of the proposed transaction on any basis. 


(4)  The corporation shall notify each shareholder of record, whether or not entitled to vote, of the 
proposed shareholders' meeting in accordance with s. 607.0705. The notice shall also state that the 
purpose, or one of the purposes, of the meeting is to consider the sale, lease, exchange, or other 
disposition of all, or substantially all, the property of the corporation, regardless of whether or not the 
meeting is an annual or a special meeting, and shall contain or be accompanied by a description of the 
transaction. Furthermore, the notice shall contain a clear and concise statement that, if the transaction 
is effected, shareholders dissenting therefrom are or may be entitled, if they comply with the provisions 
of this act regarding the rights of dissenting shareholders, to be paid the fair value of their shares and 
such notice shall be accompanied by a copy of ss. 607.1301, 607.1302, and 607.1320.


(5)  Unless this act, the articles of incorporation, or the board of directors (acting pursuant to subsection 
(3)) requires a greater vote or a vote by voting groups, the transaction to be authorized shall be 
approved by a majority of all the votes entitled to be cast on the transaction. 


(6)  Any plan or agreement providing for a sale, lease, exchange, or other disposition of property, or any 
resolution of the board of directors or shareholders approving such transaction, may authorize the board 
of directors of the corporation to amend the terms thereof at any time prior to the consummation of 
such transaction. An amendment made subsequent to the approval of the transaction by the 
shareholders of the corporation may not: 
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(a)  Change the amount or kind of shares, securities, cash, property, or rights to be received in exchange 
for the corporation's property; or 


(b)  Change any other terms and conditions of the transaction if such change would materially and 
adversely affect the shareholders or the corporation. 


(7)  Unless a plan or agreement providing for a sale, lease, exchange, or other disposition of property, or 
any resolution of the board of directors or shareholders approving such transaction, prohibits 
abandonment of the transaction without shareholder approval after a transaction has been authorized, 
the planned transaction may be abandoned (subject to any contractual rights) at any time prior to 
consummation thereof, without further shareholder action, in accordance with the procedure set forth 
in the plan, agreement, or resolutions providing for or approving such transaction or, if none is set forth, 
in the manner determined by the board of directors. 


(8)  A transaction that constitutes a distribution is governed by s. 607.06401 and not by this section. 


History.--s. 117, ch. 89-154; s. 153, ch. 90-179. 
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Select Year:   2004  Go


The 2004 Florida Statutes


Title XL
REAL AND PERSONAL PROPERTY


Chapter 713
LIENS, GENERALLY


View Entire Chapter


713.21  Discharge of lien.--A lien properly perfected under 1this chapter may be discharged by any of 
the following methods: 


(1)  By entering satisfaction of the lien upon the margin of the record thereof in the clerk's office when 
not otherwise prohibited by law. This satisfaction shall be signed by the lienor, the lienor's agent or 
attorney and attested by said clerk. Any person who executes a claim of lien shall have authority to 
execute a satisfaction in the absence of actual notice of lack of authority to any person relying on the 
same. 


(2)  By the satisfaction of the lienor, duly acknowledged and recorded in the clerk's office. Any person 
who executes a claim of lien shall have authority to execute a satisfaction in the absence of actual 
notice of lack of authority to any person relying on the same. 


(3)  By failure to begin an action to enforce the lien within the time prescribed in this part. 


(4)  By an order of the circuit court of the county where the property is located, as provided in this 
subsection. Upon filing a complaint therefor by any interested party the clerk shall issue a summons to 
the lienor to show cause within 20 days why his or her lien should not be enforced by action or vacated 
and canceled of record. Upon failure of the lienor to show cause why his or her lien should not be 
enforced or the lienor's failure to commence such action before the return date of the summons the 
court shall forthwith order cancellation of the lien. 


(5)  By recording in the clerk's office the original or a certified copy of a judgment or decree of a court 
of competent jurisdiction showing a final determination of the action. 


History.--s. 1, ch. 63-135; s. 35, ch. 67-254; s. 810, ch. 97-102. 


1Note.--The language "this chapter" predates inclusion of this material in chapter 713 and, when initially included in this 


section's text, referred to former chapter 84, Mechanics Liens. The Florida Uniform Federal Lien Registration Act was enacted 


without reference to statutory placement by ch. 92-25, Laws of Florida, and was added as part IV of chapter 713 by the 


Division of Statutory Revision. 


Note.--Former s. 84.211. 
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TN 11.05.02  Executed by Trust Officer, Corporate Secretary or Assistant Vice 
President  (Rev. 12/02)  


A deed was executed in the name of the bank by a trust officer. The only officers who have 
statutory power to execute corporate conveyances are the president, vice president or chief executive 
officer. See Sec. 692.01, F.S. It is doubtful that a trust officer as such is a chief executive officer. 
Therefore, it is suggested that a check be made to determine whether the trust officer has been given 
express authority by the corporate bylaws or the board of directors to execute conveyances. The 
probability is that such authority has been conferred by proper resolution, but that should not be 
taken for granted.  


Also, a corporate secretary is not usually a chief executive officer and evidence of the authority 
of the secretary to execute a deed should be obtained and recorded. This evidence is usually in the 
form of a resolution by the board of directors. See Douglass v. State Bank of Orlando, 82 So.593 
(Fla. 1919); Title Standard 4.3.  


An assistant vice president is not a vice president within the meaning of the statute. See                 TN 
11.05.03. When such a situation arises and it is determined that someone other than a chief executive 
officer was authorized to sign the deed, a copy of the resolution authorizing it should be recorded. 








Select Year:   2002  Go


The 2002 Florida Statutes


Title XXXVI
BUSINESS ORGANIZATIONS


Chapter 617
CORPORATIONS NOT FOR PROFIT


View Entire Chapter


617.1201  Secured transactions and other dispositions of corporate property and assets not requiring 
member approval.-- 


(1)  Unless the articles of incorporation or the bylaws otherwise provide, the board of directors may 
authorize any of the following transactions without any vote or consent of the members, even though 
the corporation has members entitled to vote: 


(a)  Any mortgage or pledge of, or creation of a security interest in, or conveyance of title to, all or any 
part of the property and assets of the corporation of any description, or any interest therein, for the 
purpose of securing the payment or performance of any contract, note, bond, or other obligation of the 
corporation; 


(b)  Any sale, lease, exchange, or other disposition of less than substantially all the property and assets 
of the corporation; and 


(c)  Any sale of all or substantially all of the property and assets of the corporation if: 


1.  The corporation is insolvent and a sale for cash or its equivalent is deemed advisable by the board in 
order to meet the liabilities of the corporation; or 


2.  The corporation was incorporated for the purpose of liquidating such property and assets. 


(2)  Any transaction made pursuant to this section without any vote or consent of the members may be 
upon such terms and conditions and for such consideration as the board may deem to be in the best 
interests of the corporation. 


History.--s. 74, ch. 90-179. 
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Select Year:   2004  Go


The 2004 Florida Statutes


Title VIII
LIMITATIONS


Chapter 95
LIMITATIONS OF ACTIONS; ADVERSE POSSESSION


View Entire Chapter


95.231  Limitations where deed or will on record.-- 


(1)  Five years after the recording of a deed or the probate of a will purporting to convey real property, 
from which it appears that the person owning the property attempted to convey or devise it, the deed 
or will shall be held to authorize the conveyance or devise of, or to convey or devise, the fee simple 
title to the real property, or any interest in it, of the person signing the instrument, as if there had been 
no lack of seal or seals, witness or witnesses, defect in acknowledgment or relinquishment of dower, in 
the absence of fraud, adverse possession, or pending litigation. The instrument shall be admissible in 
evidence. 


(2)  After 20 years from the recording of a deed or the probate of a will purporting to convey real 
property, no person shall assert any claim to the property against the claimants under the deed or will 
or their successors in title. 


(3)  This law is cumulative to all laws on the subject matter. 


History.--ss. 1, 2, ch. 10171, 1925; CGL 4660, 4661; ss. 1-4, ch. 21790, 1943; s. 35, ch. 69-216; s. 17, ch. 74-382. 


Note.--Former ss. 95.23, 95.26. 
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Select Year:   2002  Go


The 2002 Florida Statutes


Title XL
REAL AND PERSONAL 


PROPERTY


Chapter 692
CONVEYANCES BY OR TO PARTICULAR 


ENTITIES


View Entire 
Chapter


692.02  Validation of conveyances.--Conveyances by corporations of lands in this state, heretofore 
executed, which have been sealed with the common or corporate seal of such corporation and signed in 
its name by a vice president or the chief executive officer thereof, shall be as valid and effective and 
shall bear the same presumptions as if signed in the name of such corporation by its president. 


History.--s. 2, ch. 6183, 1911; RGS 3800; CGL 5673. 
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TN 31.05.04   Statutory Powers of Trustees (Rev. 12/06)  


A question was raised as to whether Sec. 737.402(2), F.S., replaced by Sec. 736.0816(2), F.S., 
effective July 1, 2007, authorizes a trustee of an express trust to make conveyances unless there is a 
contrary or limiting provision in the trust instrument.  


An irrevocable trust was established by a settlor for providing income from the trust property to 
be paid certain named relatives in stipulated shares and which, among other things, provide for 
termination under alternative conditions and the distribution of the corpus to certain remaindermen, 
depending on the circumstances under which the trust is terminated. The trust instrument does not 
provide a power to sell and convey, and such power could not be implied as being necessary to the 
execution of the trust.  


The question relates to the power given by Sec. 737.402, F.S., replaced by Sec. 736.0816(2), 
F.S., effective July 1, 2007, to convey lands in the ordinary course of administration of the trust.  


In re Will of Jones, 289 So.2d 42 (Fla. 2d DCA 1973), found a trustee had the power of sale 
under Sec. 691.03(a) F.S., the predecessor to Sec. 737.402, F.S., replaced by Sec. 736.0816(2), F.S., 
effective July 1, 2007. The Fund's opinion is that a title policy may be issued even if the trust 
agreement contains no power to convey by express provision or necessary implication unless the 
trust prohibits discretionary conveyance by the trustee or is a dry or passive trust. See TN 31.06.05. 
See Title Standard 13.2. 


 


 








331 U.S. 586 (1947)


ORDER OF UNITED COMMERCIAL TRAVELERS OF AMERICA
v.


WOLFE.


No. 32.


Argued February 28, 1946.
Reargued November 12, 1946.


Decided June 9, 1947.
CERTIORARI TO THE SUPREME COURT OF SOUTH DAKOTA. 


Supreme Court of United States.


*588 Byron S. Payne and E.W. Dillon argued the cause on the original argument, and Mr. Dillon on the reargument, for 
petitioner. With them on the brief was Samuel Herrick.


588


Hubbard F. Fellows argued the cause and filed a brief for respondent.


MR. JUSTICE BURTON delivered the opinion of the Court.


This is an action in a circuit court of the State of South Dakota, brought by an Ohio citizen against a fraternal benefit 
society incorporated in Ohio, to recover benefits claimed to have arisen under the constitution of that society as a 
result of the death of an insured member who had been a citizen of South Dakota throughout his membership. The 


case presents the question whether the full faith and credit clause of the Constitution of the United States[1] required 
the court of the forum, South Dakota, to give effect to a provision of the constitution of the society prohibiting the 
bringing of an action on such a claim more than six months after the disallowance of the claim by the Supreme 


Executive Committee of the society,[2] *589 when that provision was valid under the law of the state of the society's 
incorporation, Ohio, but when the time prescribed generally by South Dakota for commencing actions on contracts was 


six years[3] and when another statute of South Dakota declared that —


589


"Every stipulation or condition in a contract, by which any party thereto is restricted from enforcing his 
rights under the contract by the usual legal proceedings in the ordinary tribunals, or which limits the 


time within which he may thus enforce his rights, is void."[4]


We hold that, under such circumstances, South Dakota, as the state of the forum, was required, by the Constitution of 
the United States, to give full faith and credit to the public acts of Ohio under which the fraternal benefit society was 
incorporated, and that the claimant was bound by the six-month limitation upon bringing suit to recover death benefits 
based upon membership rights of a decedent under the constitution of the society. This has been the consistent view 


of this Court.[5]


The record in the present case well illustrates both the practical effect of such a limitation as that contained in the 
constitution of this society and the need for the application of the full faith and credit clause to membership obligations 
in fraternal benefit societies.


*590 The petitioner, The Order of United Commercial Travelers of America, was incorporated in 1888, under the 


general corporation laws of Ohio.[6] By 1920, when the decedent, Ford Shane, of Rapid City, South Dakota, became 
*591 a member, this fraternal benefit society was in active operation in many states. Then, and at his death in 1931, it 
was regulated in detail by the General Code of Ohio. That Code included public acts of Ohio on such subjects as the 


following: § 9462, Fraternal benefit society defined;[7] § 9463, Lodge system; § 9464, Representative form of 


590


591
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government, including restrictions on amendments to its constitution; § 9465, Exemption from general insurance laws 
of the State; § 9466, Benefits; § 9467, To whom benefits shall be paid, stating limitations on the degrees of family 
relationship permitted to exist between a member and those whom he may designate to receive benefits as a result of 


his death; § 9468, Age limits for admission to membership; § 9469, Certificate shall constitute agreement;[8] § 9469-1, 


Exception as to commercial travelers;[9] *592 § 9470, Investment, disbursement and application of funds; § 9481, Laws 
of society shall be binding on members and beneficiaries, and the society may provide, as here, that no subordinate 


body, officers or members may waive any of the provisions of the laws and constitution of the society.[10] These public 
acts have created and regulated the society and the rights and obligations of its members. They are reflected in its 
articles of incorporation, constitution and by-laws. They make possible uniformity of rights and obligations among all 
members throughout the country, provided full faith and credit are given also to the constitution and by-laws of the 
society insofar as they are valid under the law of the state of incorporation. If full faith and credit are not given to these 
provisions, the mutual rights and obligations of the members of such societies are left subject to the control of each 
state. They become unpredictable and almost inevitably unequal.


592


The principal office of this society has been continuously in Columbus, Ohio. The society has established subordinate 
councils in many states and, at all times involved in this case, has been licensed to do business in South *593 Dakota 


as a foreign fraternal benefit society.[11] In accordance with the requirements for maintaining such license in good 
standing, the society has kept on file, with the Commissioner of Insurance of South Dakota, a copy of the society's 
constitution, including § 11 of Article IV, here *594 in controversy, limiting the time for bringing suits to recover claims 
for benefits based upon that Article. The state of the forum thus has been continuously in a position to revoke or refuse 
to renew the society's license to do business in that State if it had good reason to do so. There is no evidence that 
South Dakota has attempted or suggested such action. The favorable, rather than hostile, attitude of South Dakota 
towards such societies is evidenced by its own authorization of their incorporation in that State on terms identical, word 


for word, with those prescribed in Ohio.[12]


593


594


The decedent, on July 31, 1920, applied for membership in the society through Rapid City Council No. 516, in Rapid 
City, South Dakota. He was 37 years old, a manager and salesman selling "packing products" on the road, in good 


physical condition and employed in an occupation of precisely the type contemplated for membership in this society.[13]


He named his wife as his beneficiary in case of *595 his death from accidental means. On August 19, 1920, he was 
accepted by the Supreme Council as an insured member of the society under "Class A." The certificate, No. 169655, 
evidencing this acceptance was executed at Columbus, Ohio, by the Supreme Counselor and Supreme Secretary. In 
1922, following a brief suspension, he applied for reinstatement in what was then Black Hills Council No. 516 in Rapid 
City, South Dakota, and, on December 21, 1922, was reinstated as an insured member of the society under "Class A." 
In his application for this renewal, he referred to himself as a traveling salesman, selling meat to dealers, and named 


his mother, Elizabeth Shane of Mt. Vernon, South Dakota, as his beneficiary.[14] *596 Thereafter, he remained in good 
standing and it is upon his membership, evidenced by this certificate, also executed in Ohio, that this action depends. 
On May 8, 1931, he visited a physician's office in Rapid City, South Dakota, to be examined for stricture. The doctor 
applied a local anesthetic preliminary to introducing an instrument known as a "sound" for exploratory purposes. The 
local anesthetic was a drug known as "butyn." The record shows that butyn commonly was used by physicians for 
such a purpose; that it was properly administered in the usual and proper amount and was of the usual and proper 
strength; but that the decedent, unknown to anyone, was subject to a *597 rare idiosyncrasy, as a result of the 
presence of which he suffered convulsions immediately following the administration of the anesthetic and died within 
two minutes.


595


596


597


In accordance with the procedure prescribed in the constitution of the society, the decedent's beneficiary promptly 
mailed to the society a notice of her son's death. On June 8, 1931, the Supreme Executive Committee, in Columbus, 
Ohio, reviewed and disallowed her claim on its merits and mailed to her notice of such action. On June 16, she filed a 
complaint against the society in a circuit court for the State of South Dakota to recover death benefits, amounting to 
$6,300, claimed under Article IV of the constitution of the society. The case was removed to the United States District 
Court for South Dakota because of diversity of citizenship. On September 2 it was tried, without a jury, and, on 
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December 15, 1931, judgment was rendered for the mother with findings of fact and conclusions of law dealing with 
the merits of the case. This judgment, on February 27, 1933, was reversed, on its merits, by the United States Circuit 


Court of Appeals for the Eighth Circuit and judgment for costs was entered against Elizabeth Shane. 64 F.2d 55.[15]


Upon remand *598 of the case to it, the District Court, on April 18, 1933, ordered "that the Judgment of the United 
States Circuit Court of Appeals in this matter be made the Judgment of this Court, and that all costs of this Court 
relating to such Mandate and Judgment, be taxed and allowed the defendant." (Unreported.) Thus, within less than 
two years, the case had been completely presented and heard by the District Court and the Circuit Court of Appeals 
and disposed of, on its merits, in favor of the society, with full recognition of the diversity of citizenship of the parties 
and in compliance with the time limits prescribed by the constitution of the society.


598


The present proceeding, however, resulted from the fact that, pursuant to stipulation of the parties, the District Court, 
on January 18, 1934, dismissed the case without prejudice to the filing of another suit. On June 15, 1934, the 
decedent's mother assigned her claim to Edward C. Wolfe, the present respondent, a citizen of Ohio, as trustee, to 
enforce collection of the claim. On the same day, the present action was filed in a circuit court of the State of South 
Dakota. An answer was entered and a stipulation was made to use the testimony which had been taken in the District 
Court in the previous case. There the case rested for six years. On October 19, 1940, an amended answer was filed 
raising, among others, the defense that this second action was in violation of the following Section of the constitution of 
the society: *599599


"ARTICLE IV. INSURANCE.


.....


Waivers.


"SEC. 11. No suit or proceeding, either at law or in equity, shall be brought to recover any benefits 
under this Article after six (6) months from the date the claim for said benefits is disallowed by the 
Supreme Executive Committee.


"No Grand or Subordinate Council, officer, member or agent of any Subordinate, Grand, or the 
Supreme Council of the Order is authorized or permitted to waive any of the provisions of the 
Constitution of this Order, relating to insurance, as the same are now in force or may be hereafter 
enacted."


It is not disputed that such provision has been in such constitution since before the decedent's first application for 
membership in the society, and that it was printed in full on the back of the certificate of membership originally issued 
to the decedent. It further was alleged that this provision was valid and binding upon the members of the society by 
and under the laws of Ohio; that the highest court of that State had held that a fraternal benefit society, by its 
constitution and by-laws, could limit the time within which suit must be brought to recover for benefits promised to 
members; and that to deny the binding effect of that limitation on the plaintiff in such suit would be a violation of the full 
faith and credit clause of the Constitution of the United States (Art. IV. § 1), and a violation of the society's rights 
thereunder. We decide that issue here in favor of the society. No claim is made here that the society is barred from this 
defense by any waiver purporting to have been made on its behalf in connection with the dismissal of the earlier action 
without prejudice to filing another. See Riddlesbarger v. Hartford Ins. Co., *600 7 Wall. 386. In this view of the case, it 
is not necessary to consider the other defenses.


600


In 1942, the case was presented before a judge of a circuit court of the State of South Dakota. Upon the death of that 
judge before a decision in the case, it was heard, in 1943, by another judge of that court, largely upon the record made 
in 1931, in the United States District Court. The state court, on April 4, 1944, entered judgment in favor of the claimant, 
respondent herein. In 1945, the Supreme Court of the State of South Dakota, by a divided court, affirmed that 
judgment. 70 S.D. 452, 18 N.W.2d 755. Because of the constitutional issue presented and its relation to previous 
decisions of this Court, we granted certiorari. 326 U.S. 712. The case was argued here February 28, 1946. Later it was 
restored to the docket, assigned for reargument before a full bench and reargued here November 12, 1946.
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603


604


605


This is a clear-cut case of a claim based solely upon membership rights and obligations contained in the constitution of 
an incorporated fraternal benefit society, the terms of which are subject to amendment through the processes of a 
representative form of government authorized by the law of the state of incorporation. There is no evidence in the 
records of the three trials, no suggestion in the opinions of the lower courts, and no claim in the arguments here that 
the decedent was not a bona fide active member of the society, or that the society was acting otherwise than as a 
fraternal benefit society. This case, therefore, is to be distinguished from a claim for death benefits under an ordinary 
contract of accident insurance, whether issued by a stock or a mutual insurance company.


We rely upon the character of the membership obligation sued upon. There is substantial evidence to support a 
contention that the contract of membership, including all insurance rights, was made in Ohio and that many *601 acts 
in connection with the contract were required to be performed in Ohio and were so performed. However, we do not rely 
upon the place of concluding the contract of membership or upon the place prescribed for its performance. We rely, 
rather, upon its character as something created, regulated and subject to change through a fraternal and 
representative form of intra-corporate government, dependent for its terms, continuity and unity upon public acts of 
Ohio creating and regulating fraternal benefit societies.


601


Although the respondent, suing as an Ohio citizen, has eliminated the South Dakota citizenship of the original 
beneficiary as a jurisdictional factor in this case, we do not hold that for that reason, he may not urge the courts to 
consider the continuous South Dakota residence and citizenship of the decedent and of the named beneficiary in 
determining whether the public policy of South Dakota should yield to the full faith and credit clause of the Constitution 
of the United States in giving recognition to the charter rights and obligations of the society as an Ohio corporation.


In order however to appreciate the nature of the obligation here relied upon, it is essential to see how completely its 
terms are interwoven with the enabling legislation authorizing the corporate charter and with the constitution and by-
laws of the society, as well as with the member's application for and his certificate of membership in such society.


The enabling legislation corporate charter and certificate of membership have been described. The application for 
membership contributes nothing further to the issue except to emphasize the integration which it demonstrates 
between the member and the articles of incorporation, constitution and by-laws of his society. There was no 
application for insurance separate from the application *602 for membership. Benefits derived from membership 
flowed solely from the decedent's membership status.


602


There remain to be considered the constitution and by-laws of the society. These set forth the main body of the 
member's rights and obligations, including those of a fraternal and procedural nature as well as those relating to 
financial benefits and liabilities. The principal part of the record consists of printed copies of the charter, constitution 
and by-laws of the society, one as generally effective September 1, 1922, and the other as effective September 1, 
1930. A comparison of these copies shows that many changes were made in the rights and obligations of members 


during the decedent's membership in the society.[16]


The 1930 constitution, in pamphlet form, filled 90 closely printed pages. Its subject matter is outlined in the margin.[17]


It is obvious how vital these terms, both in detail and as a whole, were to each member. The by-laws filled six Pages. 
They consisted of 29 paragraphs *603 dealing with the conduct of meetings of the Subordinate (or local) Councils, 
Grand (or regional) Councils and the Supreme (national or international) Council. Under such a constitution it is 
impossible to separate the member's *604 insurance rights and obligations from his other rights and obligations. While 
the statute authorizing the incorporation of fraternal benefit societies calls for "a lodge system with ritualistic form of 
work" and this is a natural *605 expression of a close community of interest among members of a fraternal benefit 
society, yet it is not the formality of any ritual that is of primary significance from the legal point of view in this case. 
The more critical factors are that the society is a voluntary fraternal association "organized and carried on solely for the 
mutual benefit of its members and their beneficiaries, and not for profit, and having a . . . representative form of 
government, and which shall make provision for the payment of benefits" in accordance with certain statutory 


requirements.[18] Historically, many groups of people have been drawn together naturally into fraternal organizations 
for social and economic reasons. Some of these have developed into those forms of fraternal benefit societies now 
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officially recognized by many states. The relationships between the members of such societies are contractual in that 
they are voluntarily undertaken in consideration of the like obligations of others. However, interwoven with their 
financial rights and obligations, they have other common interests incidental to their memberships, which give them a 
status toward one another that involves more mutuality of interest and more interdependence than arises *606 from 
purely business and financial relationships. This creates —


606


"The indivisible unity between the members of a corporation of this kind in respect of the fund from 
which their rights are to be enforced and the consequence that their rights must be determined by a 
single law, . . . . The act of becoming a member is something more than a contract, it is entering into a 
complex and abiding relation, and as marriage looks to domicil, membership looks to and must be 


governed by the law of the State granting the incorporation."[19]


The relationship thus established between a member and his fraternal benefit society differs from the ordinary 
contractual relationship between a policyholder and a separately owned corporate or "stock" insurance company. It 
differs also from that between and insured member of the usual business form of a mutual insurance company and 
that company. The fact of membership in the Ohio fraternal benefit society is the controlling and central feature of the 
relationship. As long as he remains a member, the terms of his membership, including obligations and benefits relating 
to the insurance funds of the society, are subject to change without his individual consent. The control over those 
terms is vested by him and his fellow members in the elected representative government of their society as authorized 
and regulated by the law of Ohio. Upon that law the continued existence of the society depends. The foundation of the 
society is the law of Ohio. It provides the unifying control over the rights and obligations of its members. Sovereign 
Camp v. Bolin, 305 U.S. 66, 75, discussed infra. It is this dependence of membership rights upon the public acts of the 
domiciliary state, supported by the requirement that *607 full faith and credit shall be given in each state to those 
public acts, that has been recognized by this Court in the unbroken line of decisions reviewed in this opinion.


607


The decisions passing upon this comparatively narrow issue are to be distinguished from those which deal only with 
the well-established principle of conflict of laws that "If action is barred by the statute of limitations of the forum, no 
action can be maintained though action is not barred in the state where the cause of action arose." Restatement, 
Conflict of Laws § 603 (1934). It is to that general principle that such early cases as Hawkins v. Barney's lessee, 5 Pet. 
457, and M'Elmoyle v. Cohen, 13 Pet. 312, have reference. The decisions here reviewed are to be distinguished, 
likewise, from those supporting the converse general principle that "If action is not barred by the statute of limitations of 
the forum, an action can be maintained, though action is barred in the state where the cause of action arose." 
Restatement, Conflict of Laws § 604 (1934). Neither of these general statements is here questioned. An obvious need 
for modification of the latter statement, however, has led many states to place a limitation upon it through the adoption 
of the so-called "borrowing statutes" of limitations. The result is that today "Statutes frequently provide that an action 
may not be maintained if it has been barred by the statute of limitations at the place where the action accrued or, in 
some cases, at the domicil of the defendant." Id. § 604, comment b. These numerous "borrowing statutes" 
demonstrate the general recognition of the sound public policy of limiting, under some circumstances, the application 
of the general statute of limitations of the state of the forum. The full faith and credit clause applied, as in the present 
case, is but another limitation voluntarily imposed, by the people of the United States, upon the sovereignty of their 
respective states in applying the law of the forum. See Broderick v. Rosner, 294 U.S. 629, 643, and Milwaukee *608
County v. White Co., 296 U.S. 268, 276-277, discussed infra.


608


Even without the compelling force of statutory or constitutional provisions, the courts have recognized other restrictions 
on the law of the forum. For example, it is well established that, in the absence of a controlling statute to the contrary, 
a provision in a contract may validly limit between the parties, the time for bringing an action on such contract to a 
period less than that prescribed in the general statute of limitations, provided that the shorter period itself shall be a 


reasonable period.[20] Such shorter periods, written into private contracts, also have been held to be entitled to the 
constitutional protection of the Fourteenth Amendment under appropriate circumstances. See Home Ins. Co. v. Dick,
281 U.S. 397, and Hartford Accident & Indemnity Co. v. Delta & Pine Land Co., 292 U.S. 143, mentioned again infra.
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The instant case presents additional facts which distinguish it from the cases governed by the foregoing general rules. 
The principal distinguishing feature of this case is the membership of the decedent in the Ohio fraternal benefit society, 
which South Dakota made available to him through the license issued to it to do business in South Dakota. Even 
conceding, for purposes of argument, *609 that the decedent's membership contract was entered into in South Dakota,
rather than where it was accepted at the society's home office in Ohio, it is the character of that fraternal benefit 
membership, created and defined by the laws of Ohio and fostered by the fraternal benefit laws of South Dakota, that 
is at issue. Conceding further that, as interpreted in this case by the Supreme Court of South Dakota, the provision of 
§ 897 of the South Dakota Code (quoted near the beginning of this opinion), generally outlawing contractual time limits 
on the enforcement of contractual rights by legal proceedings, is an attempt to make void the time limit included in § 11 
of Article IV of the constitution of this Ohio fraternal benefit society, we then are brought face to face with the full faith 
and credit clause of the Constitution of the United States. It is here that we reach the line of decisions of this Court, 
extending from Royal Arcanum v. Green, 237 U.S. 531, to Pink v. A.A.A. Highway Express, 314 U.S. 201, 207-208, 
210-211, discussed infra. These decisions are directly in point. Without questioning this Court's recognition of the 
common law principle of conflict of laws as to the control by each state over the application of its own statutes of 
limitations, this line of decisions demonstrates this Court's simultaneous recognition of the necessary scope of the full 
faith and credit clause in this field. These cases unwaveringly safeguard, in each state, the effectiveness of the public 
acts of every other state as expressed in the rights and obligations of members of fraternal benefit societies. Such 
societies exist by virtue of such state legislation, and the rights and obligations incident to membership therein are as 
much entitled to full faith and credit as the statutes upon which they depend.


609


The respondent's claim to benefits is based upon Item (12) of § 4 of Article IV of this constitution which specifies *610
the death benefits derived from the membership of "Class A" members. The prohibition limiting the time for suing on 
this claim, which is relied upon as the defense of the society, appears as § 11 of the same Article IV. Section 11 deals 
with the decedent's membership relationship to the society no less than does § 4. The limitation, resulting from § 4, on 
the amount of the benefit to be paid to beneficiaries and the limitation, resulting from § 11, on the time when litigation 
may be brought by beneficiaries, are of comparable character. To permit recovery here would be to permit recovery on 
a special and unauthorized type of membership more favorable to decedent than was available to other members. 
This would fail to give full faith and credit to the terms of membership authorized by Ohio by placing an additional 
liability on the society beyond that authorized by Ohio or accepted by the society.


610


Underlying the defense of the society is the requirement that § 11 be valid under the law of Ohio as the State of 
incorporation. Such validity was admitted by the Supreme Court of South Dakota in its opinion below. 70 S.D. 452, 18 
N.W.2d 755, 756. "The parties to a contract of insurance may, by a provision inserted in the policy, lawfully limit the 
time within which suit may be brought thereon, provided the period of limitation fixed be not unreasonable." Appel v. 
Cooper Ins. Co., 76 Ohio St. 52 (Syllabus, No. 1, by the court), 80 N.E. 955. The court there enforced a clause in a fire 
insurance policy providing that no action for recovery of any claim shall be sustainable in any court unless commenced 
within six months after the fire itself, even though such actions were prohibited during most of the first three of those 
six months. In Bartley v. National Business Men's Assn., 109 Ohio St. 585, 143 N.E. 386, the Supreme Court of Ohio 
approved the Appel case and applied it to a two-year *611 contractual limitation for suing an Ohio mutual protective 
association on a claim for accidental death. See also: Modern Woodmen v. Myers, 99 Ohio St. 87, 124 N.E. 48,
upholding a strict adherence to limitations stated in the by-laws of fraternal benefit societies; Portage County Mutual 
Fire Ins. Co. v. West, 6 Ohio St. 599, emphasizing the reasonableness of short periods for commencing suits on 
claims against mutual companies; Young v. Order of United Commercial Travelers, 142 Neb. 566, 7 N.W.2d 81,
recognizing the validity in Ohio of the precise provision of the constitution of the society here at issue, and sustaining 
its effectiveness in Nebraska by force of the full faith and credit clause of the Constitution of the United States; and 
Roberts v. Modern Woodmen, 133 Mo. App. 207, 113 S.W. 726, sustaining, in Missouri, a one-year limitation in the 
insurance contract of an Illinois fraternal benefit society, in the face of a contrary local policy as to Missouri contracts 
limiting the time within which suits may be instituted. See also, Riddlesbarger v. Hartford Ins. Co., 7 Wall. 386.


611


Starting with the recognized validity under the law of Ohio, of Article IV, § 11 of the constitution of the petitioning 
society, that society has a complete defense to the present action unless such § 11 is not enforcible in the courts of 
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South Dakota because of a contrary public policy of that State. We examine first the claim that such a contrary policy 
exists, and then show why, on the principles established by this Court, the full faith and credit clause of the 
Constitution of the United States requires the courts of South Dakota to give effect to the public acts of Ohio as 
expressed in such § 11.


The general statutes of limitations which have been in effect in South Dakota throughout the period involved in this 


case have prescribed limits varying from 20 years *612 to one year according to the subject of the action.[21] "An action 


upon a contract, obligation or liability, express or implied," was required to be commenced within six years.[22] On the 
other hand the State required the insertion in every health or accident policy issued in the State, a standard contractual 


provision limiting to two years the time for bringing an action upon it.[23] Throughout this period, the South Dakota 
statutes, moreover, have expressed no hostility toward domestic or foreign fraternal benefit societies. In fact, they 
have provided for the incorporation, licensing and supervision of such societies in terms closely comparable to those of 


the statutes of Ohio.[24]


612


Both the alleged prohibition by South Dakota of such a contractual limitation as is contained in § 11 and the public 
policy of South Dakota against such limitations depend entirely upon its statute directed generally against contractual 
limitations upon rights to sue on contracts *613 which is quoted, supra, from § 897 of the Revised Code of South 


Dakota, 1919.[25]


613


The public policy so declared is not directed specifically against fraternal benefit societies or their insurance 
membership requirements. In this very case, however, the Supreme Court of South Dakota, in its decision below, 
expressly held that this statute applies to and renders void in South Dakota § 11 of Article IV of this society's 
constitution. We thus are confronted with an inescapable issue as to the unconstitutionality of an attempt, through this 
statute, to declare void in South Dakota a provision of the constitution of an incorporated fraternal benefit society which 
comes within the authorization of a public act of the State of Ohio and is valid under the laws of that State. This is not a 
new issue in this Court. It falls squarely within a line of decisions consistently upholding the applicability of the full faith 
and credit clause in support of comparable provisions in the constitution of such a society.


In Royal Arcanum v. Green, 237 U.S. 531, Mr. Chief Justice White, writing on behalf of a unanimous Court, pointed out 
that the full faith and credit clause there required the state of the forum (New York) to give effect to a law of the state of 
incorporation (Massachusetts) pursuant to which a fraternal benefit society had amended its constitution so as to 
increase the assessment rate upon the complaining members, although the trial court had found that their contract of 
membership was entered into, made and completed in the State of New York, and that under the law of that State, the 
member would not be bound by *614 such increase. 206 N.Y. 591, 597, 100 N.E. 411, 412. In terms which have not 
been overruled or modified by it in later decisions this Court there explained why the full faith and credit clause 
requires controlling effect to be given to the law of the state of incorporation in interpreting and determining the 
enforcibility of the rights and obligations of members contained in the constitution and by-laws of such societies. It 
said:


614


". . ., as the charter was a Massachusetts charter and the constitution and by-laws were a part thereof, 
adopted in Massachusetts, having no other sanction than the laws of that State, it follows by the same 
token that those laws were integrally and necessarily the criterion to be resorted to for the purpose of 
ascertaining the significance of the constitution and by-laws. Indeed, the accuracy of this conclusion is 
irresistibly manifested by considering the intrinsic relation between each and all the members 
concerning their duty to pay assessments and the resulting indivisible unity between them in the fund 
from which their rights were to be enjoyed. The contradiction in terms is apparent which would rise from 
holding on the one hand that there was a collective and unified standard of duty and obligation on the 
part of the members themselves and the corporation, and saying on the other hand that the duty of 
members was to be tested isolatedly and individually by resorting not to one source of authority 
applicable to all but by applying many divergent, variable and conflicting criteria. In fact their destructive 
effect has long since been recognized. Gaines v. Supreme Council of the Royal Arcanum, 140 Fed. 
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Rep. 978; Royal Arcanum v. Brashears, 89 Maryland, 624. And from this it is certain that when reduced 
to their last analysis the contentions relied upon in effect destroy the rights which they are advanced to 
support, since an *615 assessment which was one thing in one State and another in another, and a 
fund which was distributed by one rule in one State and by a different rule somewhere else, would in 
practical effect amount to no assessment and no substantial sum to be distributed. It was doubtless not 
only a recognition of the inherent unsoundness of the proposition here relied upon, but the manifest 
impossibility of its enforcement which has led courts of last resort of so many States in passing on 
questions involving the general authority of fraternal associations and their duties as to subjects of a 
general character concerning all their members to recognize the charter of the corporation and the laws 
of the State under which it was granted as the test and measure to be applied." Id. at 542-543.


615


In Modern Woodmen v. Mixer, 267 U.S. 544, this Court unanimously followed the same reasoning and Mr. Justice 
Holmes, in language previously quoted supra, emphasized the "complex and abiding relation" of a membership in a 
fraternal benefit society. He said, "as marriage looks to domicil, membership looks to and must be governed by the law 
of the State granting the incorporation." Id. at 551. In that case, the Court held that the full faith and credit clause 
required the state of the forum (Nebraska) to give effect to the law of the state of incorporation (Illinois) pursuant to 
which a by-law of the fraternal benefit society had been enacted requiring that the continued absence of any member, 
although unheard from for ten years, should not give his beneficiary the right to recover death benefits until the full 
term of the member's expectancy of life had expired. This was so held in the face of a rule of law in the state of the 
forum that seven years of unexplained absence was sufficient to establish death for purposes of such a recovery. This 
Court stated that neither the public policy of the forum nor the opinion of the Supreme Court of that State that the by-
law was *616 unreasonable, nor the fact that the membership contract had been made in South Dakota, nor the fact 
that the by-law itself had been adopted several years after the membership relation had commenced, could affect this 
result. This Court said:


616


"We need not consider what other States may refuse to do, but we deem it established that they cannot 
attach to membership rights against the Company that are refused by the law of the domicil. It does not 
matter that the member joined in another State." Id. at 551.


In Broderick v. Rosner, 294 U.S. 629, this Court, with Mr. Justice Cardozo noting dissent, applied this principle to a suit 
brought in a New Jersey court against certain citizens of New Jersey to recover unpaid assessments levied upon them 
as stockholders in a bank incorporated under the laws of New York. A New Jersey statute sought to prohibit, in the 
courts of New Jersey, proceedings for the enforcement of any stockholder's statutory personal liability imposed by the 
laws of another state, except in suits for equitable accounting, to which the corporation, its legal representatives, and 
all of its creditors and stockholders were to be necessary parties. Practically, this amounted to an attempt to bar such 
suits from the New Jersey courts. This Court, however, said "It is sufficient to decide that, since the New Jersey courts 
possess general jurisdiction of the subject matter and the parties, and the subject matter is not one as to which the 
alleged public policy of New Jersey could be controlling, the full faith and credit clause requires that this suit be 
entertained [without compliance with the special New Jersey statute]." Id. at 647.


Mr. Justice Brandeis, in stating the reasoning of the Court in the Broderick case, said:


". . . the full faith and credit clause does not require the enforcement of every right which has ripened 
into *617 a judgment of another State or has been conferred by its statutes. See Bradford Electric Light 
Co. v. Clapper, 286 U.S. 145, 160; Alaska Packers Assn. v. Industrial Accident Comm'n, ante, p. 532, 
at p. 546. But the room left for the play of conflicting policies is a narrow one. . . . For the States of the 
Union, the constitutional limitation imposed by the full faith and credit clause abolished, in large 
measure, the general principle of international law by which local policy is permitted to dominate rules 
of comity.


617


"Here the nature of the cause of action brings it within the scope of the full faith and credit clause. The 
statutory liability sought to be enforced is contractual in character. The assessment is an incident of the 
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620


incorporation. Thus the subject matter is peculiarly within the regulatory power of New York, as the 
State of incorporation. `So much so,' as was said in Converse v. Hamilton, 224 U.S. 243, 260, `that no 
other State properly can be said to have any public policy thereon. . . .' . . . In respect to the 
determination of liability for an assessment, the New Jersey stockholders submitted themselves to the 
jurisdiction of New York. For `the act of becoming a member [of a corporation] is something more than 
a contract, it is entering into a complex and abiding relation, and as marriage looks to domicil, 
membership looks to and must be governed by the law of the State granting the incorporation.' Modern 


Woodmen of America v. Mixer, 267 U.S. 544, 551."[26] Id. at 642-644.


*618 In Milwaukee County v. White Co., 296 U.S. 268, Mr. Justice Stone, speaking for the Court, said:618


"The very purpose of the full faith and credit clause was to alter the status of the several states as 
independent foreign sovereignties, each free to ignore obligations created under the laws or by the 
judicial proceedings of the others, and to make them integral parts of a single nation throughout which a 
remedy upon a just obligation might be demanded as of right, irrespective of the state of its origin." Id.
at 276-277.


In Sovereign Camp v. Bolin, 305 U.S. 66, this Court unanimously approved the foregoing principles and authorities 
and applied them to a case that goes even beyond the issue presented by the instant case. In that case, Bolin joined a 
Missouri lodge of a fraternal benefit society incorporated in Nebraska. His certificate of membership was delivered to 
him in Missouri, and he paid his dues and assessments in Missouri. He was over 43 when he joined the society in 
June, 1896. At that time, one of its by-laws provided that a member joining at an age greater than 43 was entitled to 
life membership without payment of further dues or assessments after his certificate had been outstanding 20 years. 
On his certificate were endorsed the words "Payments to cease after 20 years," and it stated that, if in good standing, 
he would be entitled to participate in the beneficial fund up to $1,000 payable to his beneficiaries and to $100 for 
placing a monument at his grave. He paid his dues and assessments for the required 20 years but ceased doing so in 
July, 1916. Upon his death, his beneficiaries sued in a state court of Missouri to recover on his certificate. They were 
met by the defense that, in Trapp v. Sovereign Camp of the Woodmen of the World, 102 Neb. 562, 168 N.W. 191, the 
Supreme Court of Nebraska, in 1918, in a representative *619 suit binding all members, had held that the by-law of the 
society, which had purported to authorize the "payments to cease" certificates, was ultra vires and void. In the suit by 
Bolin's beneficiaries, the Supreme Court of Missouri then held that from 1889 to 1897, including the time when Bolin 
joined the society, there had been no Missouri statute providing for the registration and filing of reports in Missouri by 
foreign fraternal benefit societies and that there had been no provision exempting them from the operation of the 
general insurance laws of Missouri. The Supreme Court of Missouri, accordingly, applied what it considered to be the 
Missouri law and public policy. On this basis, it disregarded the special status of the claim as one derived from the 
decedent's membership in a Nebraska fraternal benefit society and disregarded the Nebraska law, as interpreted by 
the Supreme Court of Nebraska, which had held the decedent's purported exemption from payments after 1916 to be 
ultra vires and void. The Missouri court treated his membership as a Missouri contract, subject to the general 
insurance laws of Missouri, interpreted his certificate as an ordinary Missouri contract, not ultra vires under the law of 
Missouri, and held the society liable upon it. This Court, however, reversed that judgment on the ground that, under 
the full faith and credit clause, the Missouri courts were required to accept the Nebraska law as to the validity of the 
corporate by-law.


619


Mr. Justice Roberts, writing for the Court said:


"We hold that the judgment denied full faith and credit to the public acts, records, and judicial 
proceedings of the State of Nebraska.


". . . The beneficiary certificate was not a mere contract to be construed and enforced according to the laws of the 
State where it was delivered. Entry into membership of an incorporated beneficiary society is more than a contract; it is 
entering into a complex *620 and abiding relation and the rights of membership are governed by the law of the State of 
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incorporation. Another State, wherein the certificate of membership was issued, cannot attach to membership rights 
against the society which are refused by the law of the domicile.


.....


"The court below was not at liberty to disregard the fundamental law of the petitioner and turn a membership 
beneficiary certificate into an old line policy to be construed and enforced according to the law of the forum. The 
decision that the principle of ultra vires contracts was to be applied as if the petitioner were a Missouri old line life 
insurance company was erroneous in the light of the decisions of this court which have uniformly held that the rights of 
members of such associations are governed by the definition of the society's powers by the courts of its domicile.


.....


"Under our uniform holdings the court below failed to give full faith and credit to the petitioner's charter 
embodied in the statutes of Nebraska as interpreted by its highest court." Id. at 75 (citing Modern 
Woodmen v. Mixer, supra, and Royal Arcanum v. Green, supra), 78, 79.


This pronouncement as to the uniform holdings of this Court has not been repudiated or modified. In the present case, 
the decisions relied upon by the court below, in reaching a contrary result, deal with related but distinguishable 
situations.


In Pink v. A.A.A. Highway Express, 314 U.S. 201, this Court, in a unanimous opinion written by Mr. Chief Justice 
Stone, held that the full faith and credit clause does not apply to an action brought in the courts of Georgia *621 to 
collect assessments against an alleged member of an insolvent mutual insurance company, according to the terms of 
his contract of membership, unless such membership first be proved. The Court, however, recognized that corporate 
procedure in conformity with the statutes of the state of incorporation is entitled to full faith and credit so far as the 
necessity and amount of the assessment of stockholders' liability is concerned, and said at pp. 207-208: "The like 
principle has been consistently applied to mutual insurance associations, where the fact that the policyholders were 
members was not contested," citing Royal Arcanum v. Green, 237 U.S. 531; Modern Woodmen v. Mixer, 267 U.S.
544. And further:


621


"Where a resident of one state has by stipulation or stock ownership become a member of a 
corporation or association of another, the state of his residence may have no such domestic interest in 
preventing him from fulfilling the obligations of membership as would admit of a restricted application of 
the full faith and credit clause. But it does have a legitimate interest in determining whether its residents 
have assented to membership obligations sought to be imposed on them by extrastate law to which 
they are not otherwise subject." Id. at 210-211.


These recent references to the principle which is involved in the instant case constitute a significant recognition of its 
consistency with the decisions of this Court in related but distinguishable situations. The Pink case appropriately 
emphasized the distinction between, on the one hand, a sound local public policy which closely scrutinizes the proof of 
the entry into a certain relationship and, on the other hand, a local public policy which, in the face of the full faith and 
credit clause, would seek to eliminate important terms from that relationship after it has been entered into.


*622 Contemporaneously with this development of the policy of this Court, applying the full faith and credit clause in 
support of membership obligations in fraternal benefit societies, it has considered the same clause in several related 
situations. For example, it has applied it in requiring the Minnesota courts to recognize the obligation of members of 
the safety fund department of a Connecticut life insurance company to meet assessments levied upon them pursuant 
to a mutual assessment plan valid under the laws of Connecticut. Hartford Life Ins. Co. v. Ibs, 237 U.S. 662. This was 
a unanimous opinion written by Mr. Justice J.R. Lamar. In another unanimous opinion in Hartford Life Ins. Co. v. 
Barber, 245 U.S. 146, at p. 150, Mr. Justice Holmes said, "The powers given by the Connecticut charter are entitled to 


622
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the same credit elsewhere as the judgment of the Connecticut court. Supreme Council of the Royal Arcanum v. Green,
237 U.S. 531, 542." See also, John Hancock Ins. Co. v. Yates, 299 U.S. 178, 182-183.


Without reliance upon the full faith and credit clause, a somewhat similar result has been recognized in the protective 
effect of the Fourteenth Amendment of the Constitution of the United States, prohibiting the deprivation of any person 
of his property without due process of law. A like policy underlies § 10 of Article I of the Constitution, prohibiting a state 
from passing any law impairing the obligation of contracts. Accordingly, in Home Ins. Co. v. Dick, 281 U.S. 397, in an 
opinion by Mr. Justice Brandeis, this Court relied upon the Fourteenth Amendment in dealing with ordinary insurance 
policies. It upheld unanimously the effectiveness of a contractual one-year limitation upon the right to sue for recovery 
of a loss under a marine fire insurance policy, where such limitation was good in Mexico (in which country the 
insurance was written and was to be performed), as against a two-year general statute of limitations of the state of 
*623 the forum (Texas). In Hartford Accident & Indemnity Co. v. Delta & Pine Land Co., 292 U.S. 143, in an opinion by 
Mr. Justice Roberts, the Court again relied upon the Fourteenth Amendment. There it upheld unanimously a 15-month 
contractual limitation upon the right to sue upon a fidelity bond. This limitation was valid in Tennessee, where such 
bond was entered into, and it was here upheld against the local policy of the state of the forum (Mississippi).


623


In a related but readily distinguishable series of cases dealing with conflicting claims arising under Workmen's 
Compensation Acts, emphasis has been placed upon the rule stated by Mr. Justice Stone, for a unanimous Court, in 
Alaska Packers Assn. v. Comm'n, 294 U.S. 532, 547. He there said:


". . . the conflict is to be resolved, not by giving automatic effect to the full faith and credit clause, 
compelling the courts of each state to subordinate its own statutes to those of the other, but by 
appraising the governmental interests of each jurisdiction, and turning the scale of decision according 
to their weight."


In Pacific Ins. Co. v. Industrial Accident Comm'n, 306 U.S. 493, again speaking for the Court, he added at p. 502:


"And in the case of statutes, the extra-state effect of which Congress has not prescribed, as it may 
under the constitutional provision, we think the conclusion is unavoidable that the full faith and credit 
clause does not require one state to substitute for its own statute, applicable to persons and events 
within it, the conflicting statute of another state, even though that statute is of controlling force in the 
courts of the state of its enactment with respect to the same persons and events."


*624 See also, Magnolia Petroleum Co. v. Hunt, 320 U.S. 430, in which, as Chief Justice, he upheld the controlling 
effect of the full faith and credit clause as against the law of the forum.


624


The language quoted from the Pacific Ins. Co. case, supra, also was quoted with approval in Williams v. North 
Carolina, 317 U.S. 287, at p. 296. In the latter case, on the basis of the full faith and credit clause, this Court gave 
effect to the law of the domicil in upholding the validity of a divorce, as against the law of the forum.


We find no conflict between the position taken in the instant case and that taken in the foregoing cases or in Griffin v. 
McCoach, 313 U.S. 498, Hoopeston Co. v. Cullen, 318 U.S. 313, or in other decisions of this Court upon which 
reliance has been placed to support an opposite conclusion.


Accepting the view, expressed in these related cases, that this Court should not give what Mr. Justice Stone called a 


mere "automatic effect to the full faith and credit clause,"[27] this Court consistently has upheld, on the basis of 
evaluated public policy, the law of the state of incorporation of a fraternal benefit society as the law that should control 
the validity of the terms of membership in that corporation. The weight of public policy behind the general statute of 
South Dakota, which seeks to avoid certain provisions in ordinary contracts, does not equal that which makes 
necessary the recognition of the same terms of membership for members of fraternal benefit societies wherever their 
beneficiaries may be. This is especially obvious where the state of the forum, with full information as to those terms of 
membership, has permitted such societies to do business and secure members within its borders. There would be little 
sound public policy in permitting the courts of South Dakota to recognize an action to collect *625 the full benefits to be 
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derived from a membership in the petitioner society, while, at the same time, nullifying other integral terms of that 
same membership which limit certain rights of beneficiaries to enforce collection of such benefits. It is of the essence 
of the full faith and credit clause that, if a state gives some faith and credit to the public acts of another state by 
permitting its own citizens to become members of, and benefit from, fraternal benefit societies organized by such other 
state, then it must give full faith and credit to those public acts and must recognize the burdens and limitations which 
are inherent in such memberships. In this case, the state of the forum has licensed the society to do business within its 
borders. It is concerned as much with the validity and fairness of the obligations to be enforced by assessments 
against its citizens who become members of the society as it is with the benefits to be claimed by those who become 
its beneficiaries. In this case, the full faith and credit clause, therefore, requires that effect be given to the six-month 
limit, prescribed by the society and authorized by Ohio, upon the right to commence this action. Such limit expired 
before this action was commenced and the judgment of the Supreme Court of South Dakota in favor of the respondent 
accordingly is


Reversed.


MR. JUSTICE BLACK, with whom MR. JUSTICE DOUGLAS, MR. JUSTICE MURPHY, and MR. JUSTICE 
RUTLEDGE join, dissenting.


The Order of United Commercial Travelers is a corporation chartered under the laws of Ohio with power to do a 
fraternal insurance business. It sells contracts of insurance in Ohio. South Dakota has licensed the corporation to sell 
fraternal insurance policies in that state. Under this permission, the corporation has an office, called a local council, in 
Black Hills, South Dakota, vested with *626 power to administer "the business and fraternal affairs of the Order."626


The insured, a citizen and resident of South Dakota, applied to the Black Hills office for membership and an insurance 
policy. After the application had been accepted and an insurance certificate signed at the petitioner's home office in 
Ohio, it was "forwarded by the said Defendant corporation to South Dakota for delivery to the insured." From then until 
his death in South Dakota, the insured paid his premiums to the corporation's Black Hills office. During all that period 
his beneficiary lived in that state. This action was brought in a court of that state on behalf of the beneficiary after the 
corporation had refused to pay the claim.


The association denied liability because this suit had not been commenced within six months after the association had 
disallowed the beneficiary's claim. This is required by the corporation's constitution which is incorporated by reference 
into its contracts of insurance. And in a series of cases, cited in the Court's opinion, the Supreme Court of Ohio has 
held that suits brought in Ohio courts on mutual, stock company, or fraternal insurance contracts, may be barred by 
contractual arrangements between the parties which require that suit be brought within a shorter period than that 
provided by the Ohio limitations statutes.


But the South Dakota Supreme Court has held that a statute of that state which provides that "every provision in a 
contract restricting a party from enforcing his rights under it by usual legal proceedings in ordinary tribunals or limiting 
his time to do so, is void," S.D. Code § 10. 0705 (1939), renders the limitation provision in this contract unenforceable 
in her courts. This Court today reverses the South Dakota decision on the ground that its refusal to enforce the private 
contract is a denial of full faith and credit to the "public Acts, Records, and judicial Proceedings" of Ohio. U.S. Const., 
Art. IV, § 1.


*627 First. More than one hundred years ago this Court said that to require a state to apply the "limitation laws" of 
another state rather than its own would reduce it "to a state of vassalage," presenting the anomaly "of a sovereign 
state governed by the laws of another sovereign." Hawkins v. Barney's Lessee, 5 Pet. 457, 466-467. A few years later 
the Court was asked to hold that the full faith and credit clause barred a state from applying its own statute of 
limitations in a suit brought on a cause of action which had arisen in another state. On that question the Court did not 
"entertain a doubt"; the holding was that it could not "be even plausibly inferred" that the state in which the suit was 
brought was denied that power by the full faith and credit clause. M'Elmoyle v. Cohen, 13 Pet. 312, 324, 328. While the 
case then under consideration involved a suit on a judgment rendered in another state, the broad ruling was that, so 


627
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631


far as the full faith and credit clause is concerned, a state has power to apply its own statute of limitations in every kind 
of action and without regard to where the cause of action arose.


The constitutional force of the M'Elmoyle refusal to require a forum state to give full faith and credit to a foreign state's 
statute of limitations is not weakened in the slightest by the fact that some states have seen fit to adopt "borrowing 
statutes." See Cope v. Anderson, ante, p. 461, at note 3. For other states, notably South Dakota here, have adopted 
statutes with purposes quite opposite to that of borrowing statutes. And under the M'Elmoyle rule, whichever limitations 
policy a forum state chooses to follow — to borrow or to refuse to borrow — it is free, so far as the full faith and credit 
clause is concerned, to do so.


The plain effect of today's decision is to overrule the M'Elmoyle case. And it does so, despite the fact that the holding 
of that case has never before been cited with disapproval; in fact, that holding has been repeatedly *628 approved and 


reaffirmed throughout the years since it was decided.[1] The Court distinguishes the M'Elmoyle rule, and in fact relies 
generally for its decision upon the line of decisions in which Modern Woodmen of America v. Mixer, 267 U.S. 544, is 
the leading case. But the statute of limitations was not in issue in the Mixer case, the case on which it relied, or the 
cases which have since relied on it. The M'Elmoyle case was not even cited in the Court's Mixer opinion; nor does 
anything said in it detract from the rule of the M'Elmoyle case that states can, despite the full faith and credit clause, 


apply their own statutes of limitation.[2] Yet the Court now treats the Mixer case as controlling, and holds that the full 


faith and credit *629 clause deprives South Dakota of power to apply its own statute of limitations.[3]


628


629


But more than that, the "state of vassalage" to which the Court's decision here reduces South Dakota is not even in 
subordination to the laws of another state. The Court's opinion means that South Dakota must yield to a "law" adopted 
by the members of an Ohio-created private fraternal insurance association. That "law," appearing only in the private 
association's constitution, provides in the same kind of language that legislatures ordinarily use in their statutes of 
limitation that "No suit or proceeding, either at law or in equity, shall be brought to recover any benefits under this 
Article after six (6) months from the date of the claim for said benefits is disallowed by the Supreme Executive 
Committee."


The nearest that this private association's "law" comes to being a law of Ohio is that Ohio permits but does not require 
it. Because the private association's constitution was incorporated by reference in the policy contract, including the 
constitution's "statute of limitations," the Court now holds that this corporate "statute of limitations" prohibits application 
of South Dakota's statute of limitations. Thus the Court's holding is that an Ohio *630 private corporation's laws have a 
higher constitutional standing than an Ohio law or judgment would have — unless, as seems to be true, M'Elmoyle v. 
Cohen, supra, and subsequent cases approving it are now being overruled. It would be quite a radical departure from 
this Court's previous authorities to hold that the full faith and credit clause bars a government from applying its own 
statutes of limitations to suits brought in its courts, a power which, this Court said in its M'Elmoyle decision, 
governments have exercised since remote antiquity. Id. at 327. It is a far greater departure to hold that a state's 
limitation statute must take second place to the limitations rules adopted by a privately operated corporation.


630


It should come as quite a surprise to Ohio that its state policy can supplant South Dakota's statute of limitations, since 
Ohio's highest Court follows the M'Elmoyle rule that "Statutes of limitation relate to the remedy, and are, and must be, 
governed by the law of the forum; for it is conceded, that a court which has power to say when its doors shall be 
opened, has also power to say when they shall be closed." Kerper v. Wood, 48 Ohio St. 613, 622, 29 N.E. 501, 502. 
And the principle there announced was followed by the Ohio Supreme Court as late as 1943. Payne v. Kirchwehm,
141 Ohio St. 384, 48 N.E.2d 224; cf. Cope v. Anderson, ante, p. 461.


Second. Leaving aside the sui generis features of a forum state's power over limitations of actions in its courts, the 
present holding violates other established rules concerning a state's power to govern its own local affairs and to 
protect from overreaching contracts persons in whom the state has a legitimate interest. See Griffin v. McCoach, 313 
U.S. 498; Pink v. A.A.A. Highway Express, 314 U.S. 201. I had considered it well settled that if an insurance company 
does business at all in a state, its contracts are "subject to such valid regulations as the *631 State may choose to 
adopt." See Whitfield v. Aetna Life Ins. Co., 205 U.S. 489, 495; Knights Templars' & Masons' Life Indemnity Co. v. 
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Jarman, 187 U.S. 197, 202; Hancock Mutual Life Ins. Co. v. Warren, 181 U.S. 73, 75. This conception of broad state 
power has not been limited to particular kinds of laws or particular kinds of contracts of special kinds of insurance 
companies. Thus in regard to a mutual insurance company, the Court has held the terms of a policy governed by the 
law of Missouri where the contract was made in the face of a contract stipulation that they were to be governed by the 
laws of New York, the mutual company's domicil. New York Life Ins. Co. v. Cravens, 178 U.S. 389. For this Court 
concluded from inferences it found in the Missouri Court's opinion that compliance with Missouri law "was a condition 
upon the right of insurance companies to do business in the State." Id. at 395. It further held that Missouri had the 
same continuing power to regulate the business contracts of a foreign corporation permitted to do business there as it 
had over the contracts of domestic corporations. Id. at 400-401. And when a foreign building and loan association 


which did business with its members only[4] sought to avoid Mississippi usury laws by specifying that a loan contract 
with a Mississippi member was made in New York where the interest charged was not usurious, this Court held that 
Mississippi law governed and voided the contract. National Mutual Bldg. & Loan Assn. v. Brahan, 193 U.S. 635. The 
Court approved the conclusion of the Supreme Court of Mississippi that the association, by qualifying to do business in 
Mississippi, "had become `localized' in the State, had accepted the laws of the State *632 as a condition of doing 
business there, and could not, nor could [the Mississippi member] `abrogate by attempted contract stipulations' those 
laws. See Hancock Mutual Life Ins. Co. v. Warren, 181 U.S. 73." Id. at 650. Because the contract was thus controlled 
by Mississippi rather than New York law, the Court held that "there is no foundation for the contention that full faith and 
credit were not given to the public acts and records of New York." Id. at 647.


632


The Court's opinion in the present case is apparently inconsistent with the foregoing cases which have established that 
state courts have a continuing authority to execute the public policy of the state by refusing to enforce contract 
provisions of foreign corporations permitted by the state to do business there — even though those corporations do 
business with members only. Today's opinion does imply, however, that South Dakota officials could have excluded 
this corporation from doing business in the state or could have revoked its license upon discovery of the foreign 
corporation's violation of the laws of the state. I cannot believe that the full faith and credit clause stays the hands of 
the state courts as instruments of state power in private litigation any more than it could forestall state authorities from 
revoking the association's license for persisting in making unlawful contracts.


Third. Another handle of South Dakota's power over this corporation derives, not from the corporation's acceptance of 
South Dakota law as a continuing condition of doing business, but from the number and importance of the incidents 
involved in the making and the performance of the specific contract here which occurred in South Dakota. Unless the 


Court's decision overrules[5] the long *633 line of cases cited in the margin[6] this insurance contract was "made" and to 
be performed in South Dakota, and its validity is governed by the law of that state. Thus in Hartford A. & I. Co. v. Delta 
& Pine Land Co., 292 U.S. 143, 150, Mississippi was required to enforce an insurance contract, unlawful in that state, 
although both the parties did business there, and although the suit on the contract was brought there, because the 
contract was valid in Tennessee, the state where the contract was held to have been made and which had the major 
connection with the whole transaction. For, said the Court, Mississippi "cannot extend the effect of its laws beyond its 
borders so as to destroy or impair the right of citizens of other states to make a contract not operative within its 
jurisdiction, and lawful where made." Id. at 149.


633


Before today, contentions that the full faith and credit clause overcomes the power of a state over a contract made and 
operative there have been flatly rejected by this Court. Thus in American Fire Ins. Co. v. King Lbr. & Mfg. Co., 250 
U.S. 2, an insurance company was authorized by Pennsylvania, the state of its incorporation, to write fire insurance on 
property outside that state. It was not licensed to do business by Florida, but accepted insurance applications through 
independent brokers there. Under the law of Pennsylvania where the applications were accepted and the policies 
written, brokers were apparently not authorized to waive contract *634 provisions. But under Florida law the brokers 
were deemed agents of the Pennsylvania company with power to bind it by waivers. In answer to the contention that 
the Florida ruling denied full faith and credit to the law of Pennsylvania, this Court said that the case does not


634


". . . present an attempt of the Florida law to intrude itself into . . . Pennsylvania and control transactions 
there; it presents simply a Pennsylvania corporation having the permission of that State to underwrite 
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policies on property outside of the State and the exercise of the right in Florida. And necessarily it had 
to be exercised in accordance with the laws of Florida. There was no law of Pennsylvania to the 
contrary — no law of Pennsylvania would have power to the contrary. There is no foundation, therefore, 
for the contention that full faith was not given to a law of Pennsylvania. . . ." Id. at 10.


Fourth. In interpreting the full faith and credit clause this Court has repeatedly insisted that it would weigh all the 
interests of each state involved before holding that the full faith and credit clause qualified one state's power to govern 
its own affairs. See Pink v. A.A.A. Highway Express, supra, 210-211, and cases there cited; Magnolia Petroleum 
Company v. Hunt, 320 U.S. 430, 436-437. I have recited the many bases for South Dakota's legitimate interest. What 
is the interest of Ohio to which the Court holds South Dakota must give full faith and credit?


It may be that the Court's view is that Ohio has an interest in securing uniformity of rights and obligations among all the 
policyholder-members throughout the country. For, says the Court, "If full faith and credit are not given . . ., the mutual 
rights and obligations of the members of such societies are left subject to the control of each state. They become 
unpredictable and almost inevitably unequal."


*635 It is true that in situations involving the liability of stockholders for assessment obligations imposed by a corporate 
charter or the laws of a chartering state, the assessment obligation has been held to be governed by the laws of the 
chartering state. Converse v. Hamilton, 224 U.S. 243; Broderick v. Rosner, 294 U.S. 629. And assessments against 
fraternal as well as mutual insurance policyholders based on ownership rights and obligations which their insurance 
policies, like stock holdings, represent, have been similarly held to be controlled by the law of the state of the 
corporation's domicil. Royal Arcanum v. Green, 237 U.S. 531; Hartford Life Ins. Co. v. Barber, 245 U.S. 146; Hartford 
Life Ins. Co. v. Ibs, 237 U.S. 662. For insofar as a mutual or fraternal insurance policyholder assumes the assessment 
obligation which a stockholder may bear in other companies, he underwrites the risk that the corporation of which he is 
an owner might become insolvent. And that insolvency, particularly of an insurance company, would occur and 
generally become a responsibility of the chartering state where the principal business is conducted. The contingency 
of insolvency has been thought to give the chartering state greater and more direct interest in the extra-territorial 
collection of assessments against stockholders of corporations, than a state has in the day-to-day business 


transactions in which a corporation chartered by it engages in other states.[7]


635


*636 This line of distinction has been clearly marked by the contrary result this Court has reached in cases concerning 
day-to-day business contracts made by foreign non-fraternal mutual insurance and membership loan companies with 
their policyholders and member-borrowers. In New York Life Ins. Co. v. Cravens, supra, at 400, it was urged that the 
fact that the mutual insurance company there was "`the administrator of a fund collected from the policy holders in 
different States and countries for their benefit.'" demonstrated "the necessity of a uniform law to be stipulated by the 
parties exempt from the interference or the prohibition of the State where the insurance company is doing business." 
This contention was emphatically rejected. And in National Mutual Bldg. & Loan Assn. v. Brahan, supra, 636, 650, this 
Court, placing considerable reliance upon its previous Craven decision, held that contracts of a membership loan 
association whose controlling and central purpose, like the distinguishing "feature" relied upon by the Court here, was 
"to make loans only to its members, and for . . . accumulating a fund to be returned to its members," were, despite the 
full faith and credit clause, subject to the law of a state in which the association was doing business as a foreign 
corporation.


636


It seems apparent from these authorities that Ohio's interest in uniform administration of a corporation's contract 
obligations for the funds of a company created under its laws is not entitled to full faith and credit merely because of 
the communal interest of policyholder-members in that fund. And the fact, so heavily stressed by the Court, that the 
corporation was incorporated under the laws of Ohio so that its continued existence depends upon that law is plainly 
insufficient basis for a contention that, therefore, Ohio's interest demands full faith and credit for this contract provision.


*637 Actually, it is not Ohio's interest in the uniform administration of the company's funds to which the Court gives full 
faith and credit. For otherwise, I should think, the opinion would cite and distinguish these cases which establish that 
this interest is not one entitled to full faith and credit. It is the limitations "law" of the corporate constitution enacted to 


637
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protect its own interest, not the statutes of Ohio, which are held to bar this suit because it was not filed within six 
months. Thus it seems manifest that the Court is giving full faith and credit to the "laws" and the interest of the Ohio 
corporation. And the Court does this on the theory that the fraternal corporation's constitution which governs the terms 
of its contracts is "subject to amendment through the processes of a representative form of government authorized by 
the law of the state of incorporation." Apparently, it is felt that the individual South Dakota policyholder-member can 
protect himself from overreaching contracts within the framework of this "representative" intracorporate government 
which is subject to whatever regulation Ohio chooses to impose. Until today I had never conceived of the Federal 
Constitution as requiring the forty-eight states to give full faith and credit to the laws of private corporations on the 
theory that a policyholder-member's ability to protect himself through intra-corporate politics makes state protection of 
him unnecessary and unconstitutional. It is a naive assumption that a policyholder-member of a fraternal corporation 
like this does not need protection from his state. Moreover, if valid, this assumption would apply with equal logic to 
immunize these fraternal corporations from the laws of their domicils.


The conclusion reached by the Court that fraternal insurance companies are entitled to unique constitutional protection 
is not justified by the language of the Constitution nor by the nature of their enterprise. And our *638 previous 
decisions concerning fraternal insurance companies do not support the conclusion which the Court draws from the 
superficial distinguishing characteristics which these companies possess.


638


As I have pointed out, those cases which hold that assessments against fraternal policyholders in their capacity as 
stockholders are governed by the law of the company's domicil, have no relation to a fraternal company's obligation to 
a beneficiary of an insurance contract. Moreover, in Sovereign Camp W.O.W. v. Bolin, 305 U.S. 66, heavily relied on 
by the Court, the fraternal association was freed from liability in a state in which it was not authorized to do business 
because a judgment of the highest court of the state which had chartered the association had declared, in a class suit 
to which the claimant had been, in effect, a party, that the policy sued on had been issued ultra vires. Thus the Bolin
case is merely a familiar example of enforcement of res judicata under the full faith and credit clause. A judgment of 
any state, whether chartering state or not, would be entitled to the same respect. Here, of course, there is no judgment 
to which the claimant was a party which is entitled to full faith and credit. And the power of the Ohio corporation, so far 
as Ohio law is concerned, to make a contract consistent with South Dakota policy is unquestioned.


The other case relied on heavily by this Court is Modern Woodmen of America v. Mixer, supra. In that case Mixer, the 
beneficiary, lived in Nebraska. While the record was not wholly clear, the insured had apparently previously lived in 
South Dakota, and the certificate seems to have been "issued" there. A by-law of the Woodmen, an Illinois 
association, provided that its certificate should insure against death but that "long continued absence of any member 
unheard of shall not . . . give any right to recover on any benefit certificate." *639 Nebraska, where Mixer brought the 
suit, but in which state the contract had not been made, had a rule of evidence that a presumption of death arises from 
seven years unexplained absence. Apparently considering the by-law "unreasonable," the Supreme Court of Nebraska 
enforced its long-continued absence rule of evidence and held the association liable. The Supreme Court of Illinois, 
where the association was chartered, had held the by-law reasonable in that it merely showed a purpose of the 
association to limit its insurance to death rather than to extend it to long-continued absences. Steen v. Modern 
Woodmen of America, 296 Ill. 104, 129 N.E. 546. It was on this record that this Court reversed the Nebraska court's 
decision in the Mixer case.


639


This reversal can be justified on the facts of the Mixer case, which are clearly different from the facts in the case before 
us. There was no conflict in Mixer between the policy of the state where the contract was made, and Illinois, the state 
of the association's domicil. For the contract apparently had been made in a third state, South Dakota, consistently 
with the laws of that state. Nor does it appear from the record of that case that the association had been licensed to do 
business so as to accept either the law of the state where the contract was made, or that of Nebraska where the suit 
was brought. Finally, as I have already indicated, no statute of limitations was involved in the Mixer case.


But it is said that language of the Mixer case means that the obligations of a fraternal insurance corporation are to be 
governed by the law of its domicil. If this language means that such an association is privileged to live above the law of 
the state where it does business, makes contracts, and is sued, I think that language should be repudiated. The 
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purported differences between fraternal insurance companies and other reciprocal, co-operative *640 and mutual 
insurers, are too fragmentary and inconsequential to justify any Constitutional difference in treatment. Cf. Hoopeston 
Canning Co. v. Cullen, 318 U.S. 313.


640


Neither in the Mixer case nor in the present one does the Court attempt to demonstrate, and I seriously question that a 
demonstration is possible, that the insurance business of a fraternal company is conducted differently in any important 
way from that of a mutual, reciprocal, or joint stock company. The insurance phase of this company is set apart from 
the fraternal phase after election to membership, even though payment of assessments levied for insurance purposes 
is made compulsory. The provisions of its constitution show that insurance terms and conditions are precisely like 
those of non-fraternal companies. Insurance funds are administered on a business basis, and they cannot be used for 
fraternal purposes. In short, the insurance program and activities reveal that this is an insurance company, run like 
other insurance companies. The only non-paper difference is that insurance is sold only to members of the fraternity.


Nor is it apparent to me that an individual policyholder-member in a remote community exercises any significant 
influence on the technical insurance aspects of a fraternal company's business. Certainly, he can no more control the 
policy contract provisions than could a mutual policyholder or a member of a membership loan association. And the 
individual member would share as much and no more in the fraternal company's gains from overreaching contracts as 
would participants in these indistinguishable associations.


That fraternal-order insurance businesses such as petitioner's are of a magnitude to move each state to regulate them 
so as to protect its citizens can hardly be doubted. The best information obtainable shows that in 1944 fraternal *641
life insurance businesses in the United States had aggregate assets of almost $1,500,000,000; income of 
$255,600,000; $6,794,300,000 insurance in force; and 7,582,000 outstanding certificates. During 1944 they spent 


$43,300,000 for agents and management.[8] There is, thus, every reason for giving the same force and effect to state 
regulation of fraternal insurance companies as is given regulation of all other insurance businesses.


641


Fifth. I fear that it may be significant that the Court has conspicuously refrained from stating in unmistakable terms that 
its new doctrine applies only to fraternal insurance companies. If, as the Court holds, the interest of Ohio or of its 
corporate creature does outweigh the interest of every state in which that creature does business, I see no sound 
basis in the facts or in the authorities cited by the Court for declining to apply this formula to almost every type of 
business corporation created in one state and doing business in another.


The effect of such a doctrine on the rights of states to govern themselves is graphically demonstrated by the insurance 
business. The five largest legal reserve life insurance companies in the United States, with total assets of 
approximately $15,000,000,000, have their home offices in or near New York and Connecticut. United States v. South-
Eastern Underwriters Assn., 322 U.S. 533, 541. The result of the Court's opinion, if later carried to its logical 
conclusion, would be that the policy obligations of all of these companies, in whatever state assumed, would be 
governed by New York or Connecticut law or that of nearby states, and that all of the other states would be deprived of 
power to pass legislation believed by them to be necessary to protect their own citizens against unconscionable *642
contracts. By permitting its insurance corporations, particularly mutual companies, to make contracts barring an 
insured's access to state courts, New York, for example, could thus render all the other states helpless to provide a 
judicial haven for their own wronged citizens.


642


Such a doctrine is not only novel; it is revolutionary. I think the doctrine violates the very Constitution that it is our duty 
to interpret. For the Court today, in part, nullifies a great purpose of the original Constitution, as later expressed in the 
Tenth Amendment, to leave the several states free to govern themselves in their domestic affairs. Hereafter, if today's 
doctrine should be carried to its logical end, the state in which the most powerful corporations are concentrated, or 
those corporations themselves, might well be able to pass laws which would govern contracts made by the people in 
all of the other states.


I would affirm this judgment.
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[1] "Full Faith and Credit shall be given in each State to the public Acts, Records, and judicial Proceedings of every other State. And 
the Congress may by general Laws prescribe the Manner in which such Acts, Records and Proceedings shall be proved, and the 
Effect thereof." U.S. Const. Art. IV, § 1. See also, Act of May 26, 1790, 1 Stat. 122; Act of Mar. 27, 1804, 2 Stat. 298; Rev. Stat. §§ 
905, 906, 28 U.S.C. §§ 687, 688.


[2] "No suit or proceeding, either at law or in equity, shall be brought to recover any benefits under this Article after six (6) months 
from the date the claim for said benefits is disallowed by the Supreme Executive Committee." From § 11 of Article IV, "Insurance," of 
the constitution of The Order of United Commercial Travelers of America, as printed on the back of the original certificate of 
membership issued to decedent August 19, 1920, and as in effect at the filing of this action June 15, 1934.


[3] § 2298, S.D. Rev. Code, 1919.


[4] § 897, S.D. Rev. Code, 1919.


[5] Royal Arcanum v. Green, 237 U.S. 531; Modern Woodmen v. Mixer, 267 U.S. 544; Broderick v. Rosner, 294 U.S. 629; Sovereign 
Camp v. Bolin, 305 U.S. 66. See also, Pink v. A.A.A. Highway Express, 314 U.S. 201, 207, 210-211.


[6] As in effect September 1, 1930 and presumably at the member's death, May 8, 1931, the articles of incorporation contained only 
the following provisions: 


"WITNESSETH: That we, the undersigned, all of whom are citizens of the State of Ohio, desiring to form a corporation, not for profit, 
under the general corporation laws of said State, do hereby certify:


"FIRST. The name of said corporation shall be THE ORDER OF UNITED COMMERCIAL TRAVELERS OF AMERICA.


"SECOND. Said corporation shall be located, and its principal business transacted at Columbus, in Franklin County, Ohio.


"THIRD. The purpose for which said corporation is formed is:


"1st. To unite fraternally all Commercial Travelers, Wholesale Salesmen and such other persons of good moral character as are now 
or may hereafter become eligible to membership, under the provisions of the Constitution of the Order.


"2nd. To give all moral and material aid in its power to its members and those dependent upon them. Also to assist the widows and 
orphans of deceased members.


"3rd. To establish funds to indemnify its members for disability or death resulting from accidental means.


"4th. To secure just and equitable favors for Commercial Travelers and Wholesale Salesmen as a class.


"5th. To elevate the moral and social standing of its members.


"6th. Said corporation shall be a secret Order.


"7th. To establish a Widows' and Orphans' Reserve Fund."


This society is strikingly similar in form to the "fraternal beneficiary association," incorporated in Massachusetts in 1877 and described 
in the leading case on this subject, Royal Arcanum v. Green, 237 U.S. 531. As to that association it was said by the Supreme Court 
of Massachusetts that:


"The fraternal plan, with mutuality and without profit, distinguishes the work of such an association from a commercial enterprise. It is 
a charitable and benevolent organization, with a limitation of membership to a special class, and a limitation upon the choice of 
beneficiaries." Reynolds v. Royal Arcanum, 192 Mass. 150, 155, 78 N.E. 129, 131.


[7] "SEC. 9462. . . . Any corporation, society, order, or voluntary association, without capital stock, organized and carried on solely for 
the mutual benefit of its members and their beneficiaries, and not for profit, and having a lodge system with ritualistic form of work 
and representative form of government, and which shall make provision for the payment of benefits in accordance with section 5 
[G.C. § 9466] hereof, is hereby declared to be a fraternal benefit society." Ohio Gen. Code, 1931.


[8] "SEC. 9469. . . . Every certificate issued by any such society shall specify the amount of benefit provided thereby, and shall 
provide that the certificate, the charter or articles of incorporation, of, if a voluntary association, the articles of association, the 
constitution and laws of the society and the application for membership and medical examination, signed by the applicant, and all 
amendments to each thereof, shall constitute the agreement between the society and the member, and copies of the same certified 
by the secretary of the society, or corresponding officer, shall be received in evidence of the terms and conditions thereof, and any 


Page 18 of 23Order of United Commercial Travelers of America v. Wolfe, 331 US 586 - Supreme C...


4/25/2013http://scholar.google.com/scholar_case?case=8212251652251900948&q=331+U.S.+586&...







changes, additions or amendments to such charter or articles of incorporation, or articles of association, if a voluntary association, 
constitution or laws duly made or enacted subsequent to the issuance of the benefit certificate shall bind the members and his 
beneficiaries, and shall govern and control the agreement in all respects the same as though such changes, additions or 
amendments had been made prior to and were in force at the time of the application for membership." Ohio Gen. Code, 1931.


[9] "SEC. 9469-1. . . . The provisions of section ninety-four hundred and sixty-nine of the General Code, requiring the certificate to 
specify the maximum amount of benefit provided thereby and the conditions governing the payment thereof, shall not apply to the 
certificates of a fraternal beneficiary association organized under the laws of Ohio, whose membership consists of commercial 
travelers and which does not obligate itself to pay stipulated amounts of benefits in case of natural death." Ohio Gen. Code, 1931.


[10] "SEC. 9481. . . . The constitution and laws of the society may provide that no subordinate body, nor any of its subordinate 
officers or members shall have the power or authority to waive any of the provisions of the laws and constitution of the society, and 
the same shall be binding on the society and each and every member thereof and on all beneficiaries of members." Ohio Gen. Code, 
1931.


[11] S.D.L., 1919, c. 232, § 16, authorized the issuance of such a license — 


"upon filing with the Commissioner a duly certified copy of its charter or articles of association; a copy of its constitution and laws, 
certified by its secretary or corresponding officers; a power of attorney to the Commissioner [to accept service of process] . . .; a 
statement of its business under oath of its president and secretary, or corresponding officers, in the form required by the 
Commissioner, duly verified by an examination made by the supervising insurance official of its home State or other State satisfactory 
to the Commissioner of Insurance of this State; a certificate from the proper official in its home State, province or country, that the 
society is legally organized; a copy of its contract, which must show that benefits are provided for by periodical, or other payments by 
persons holding similar contracts; and upon furnishing the Commissioner such other information as he may deem necessary to a 
proper exhibit of its business and plan of working, and upon showing that its assets are invested in accordance with the laws of the 
State, territory, district, province or country where it is organized, he shall issue a license to such society to do business in this State 
until the first day of the succeeding March, and such license shall, upon compliance with the provisions of this Act, be renewed 
annually, but in all cases to terminate on the first day of the succeeding March; provided, however, that license shall continue in full 
force and effect until the new license be issued or specifically refused. Any foreign society desiring admission to this State, shall have 
the qualifications required of domestic societies organized under this Act, upon a valuation by any one of the standards authorized in 
Section 23a of this Act, and have its assets invested as required by the laws of the State, territory, district, country, or province where 
it is organized. For each such license or renewal the society shall pay the Commissioner Two ($2.00) Dollars. When the 
Commissioner refuses to license any society, or revokes its authority to do business in this State, he shall reduce his ruling, order or 
decision to writing and file the same in his office, and shall furnish a copy thereof, together with a statement of his reason, to the 
officers of the society, upon request, and the action of the Commissioner shall be reviewable by proper proceedings in any court of 
competent jurisdiction within the State, . . . ."


See also, §§ 31. 2124-31. 2126, 31. 2139, S.D. Code of 1939. The State of Ohio has similar provisions in its Code. § 9477, Ohio 
Gen. Code, 1931.


[12] "An Act Providing for the Regulation and Control of All Fraternal Benefit Societies," approved Mar. 11, 1919, S.D.L., 1919, c. 232, 
pp. 240-253. For example, § 1 defines them as follows: 


"Any corporation, society, order, or voluntary association, without capital stock, organized and carried on solely for the mutual benefit 
of its members and their beneficiaries, and not for profit, and having a lodge system with ritualistic form of work and representative 
form of government, and which shall make provision for the payment of benefits in accordance with Section 5 hereof, is hereby 
declared to be a Fraternal Benefit Society."


See also, c. 31.21, "Fraternal Benefit Societies," S.D. Code of 1939, and cf. with Ohio definition in note 6, supra.


[13] "SEC. 2. Any white male citizen of the United States or British possessions in North America of good moral character and good 
general health, not under eighteen (18) and not over sixty (60) years of age, who has been actively and actually engaged for a term 
of not less than six months immediately preceding the date of his application as a commercial traveler, city salesman, wholesale 
house salesman, sales manager or merchandise broker, selling goods at wholesale or selling office, store, factory, railroad, mill or 
municipal equipment, for a manufacturer or wholesale dealer, or one who has had at least six months experience in either of the 
occupations named herein, and is thus engaged at the date of filing the application, and who is in good mental and physical condition 
may become a member of this Order if found acceptable." Art. II, constitution of the society, 1922.


[14] The certificate, No. 169655, then issued to him, and which is the primary basis for the respondent's claim, is as follows: 
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s/ FRANK J. ROSSER Supreme Counselor. s/ WALTER D. MURPHY Supreme Secretary." SEAL 


"INCORPORATED UNDER THE GENERAL LAWS OF THE STATE OF OHIO.


CLASS A


INSURANCE CERTIFICATE


THE ORDER OF UNITED COMMERCIAL TRAVELERS OF AMERICA


COLUMBUS, OHIO


"An Association incorporated under the laws of the state of Ohio, hereby certifies that Ford Shane, a member of The Order of United 
Commercial Travelers of America, in consideration of the statements contained in his application for insurance and the application fee 
paid by him, is hereby accepted as an Insured Member of said Order under `Class A,' beginning at twelve (12) o'clock, noon, 
Standard time, on the day this certificate is dated, and is entitled to all the rights and benefits which may be provided for such `Class 
A' Insured Members in and by the Constitution of said Order in force and effect at the time any accident occurs subsequent to said 
time and date.


"This Certificate, the Constitution, By-Laws and Articles of Incorporation of said Order, together with the application for insurance 
signed by said Insured Member, shall constitute the contract between said Order and said Insured Member and shall govern the 
payment of benefits, and any changes, additions or amendments to said Constitution, By-Laws or Articles of Incorporation, hereafter 
duly made, shall bind said Order and said Insured Member and his beneficiary or beneficiaries, and shall govern and control the 
contract in all respects.


"IN WITNESS WHEREOF, we have affixed our signatures and the seal of the Supreme Council, at Columbus, Ohio, this 21st day of 
December A.D. 1922.


"This certificate supersedes all insurance certificates issued of a prior date bearing this number.


[15] The Circuit Court of Appeals evidently relied, in part, on Article IV, § 7, of the constitution of the society which stated "Nor shall 
benefits under this Article be payable unless external, violent and accidental means, producing bodily injury, is the proximate, sole 
and only cause of death, disability or loss" and said: 


"There were no accidental means, but simply an unexpected or accidental result. The administration of the drug did not cause the 
idiosyncrasy, and, if the bodily injury which resulted in death was produced by the idiosyncrasy as a cause or means, then the 
administration of the drug was not the sole cause, and there would be no liability under the policy." 64 F.2d 55, 59.


Relating to a provision in the same section that "This Order shall not be liable to any person for any benefits for any death,. . . 
resulting from . . . medical, mechanical or surgical treatment (except where the surgical treatment is made necessary by the 
accident), the intentional taking of medicine or drugs"; the Circuit Court of Appeals said:


"We think the administering of the drug must be placed in the category of medical or surgical treatment.


.....


"If the administering of the drug in the case at bar did not constitute medical or surgical treatment, we should be at a loss how to 
classify such act." Id. at 59-60.


[16] Typical of these changes were those relating to the distribution, on a changed percentage basis, of funds raised by calls to meet 
insurance and other needs; changes in the classification of employments to be treated as hazardous enough to require the lowering 
of rates of disability benefits to be paid to members employed in them; and a new provision expressly recognizing the rights of 
uninsured members to continue as members of the society, although disqualified physically from taking advantage of insurance 
benefits. There also was a change in the procedure governing future amendments.


[17] The 1930 constitution dealt with the following subjects and it is in them, as amended from time to time, that there can be found 
the rights and obligations of the members: 


Article I. Name, Objects, Provision for Subordinate Councils, Grand Councils and The Supreme Council.


Article II. Subordinate Councils, Membership, Withdrawals, Transfer Cards, Delinquency, Suspensions, Reinstatement, Uninsured 
Membership, Officers and Elections, Duties of Officers, Vacancies in Office, Honorary Titles, Meetings and Quorum, Special 
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Sessions, Reports, Per Capita Tax to Council having control and jurisdiction over the Subordinate Council, and Representation of 
Subordinate Councils in the Grand Council.


Article III. Funds, Provision for Widows' and Orphans' Fund, Assessment Fund, Distribution of Assessment Fund, Death Fund, 
Disability Fund, General Expense Fund and Reserve Funds. The Assessment Fund is created by assessments on insured members, 
in good standing, to provide a basis for meeting assessment calls. When calls are made upon such members, the proceeds are 
apportioned 30% to the Death Fund, 40% to the Disability Fund, 5% to the Reserve Funds and 25% to the General Expense Fund.


Article IV. Insurance. Members in good standing are subject to regular quarterly calls of $3 per insured member and the Supreme 
Counselor has the right to make as many calls, in an amount not to exceed $3 each, as may be required to pay in full all valid claims, 
together with expenses incurred in maintaining the society and conducting its business. Based on their physical condition, members 
become insured members of Class A or Class B. Those providing the poorer risk are put in Class B and are entitled to benefits of but 
one-half the amount of those provided for Class A members. The benefits are in the nature of indemnities against the result of bodily 
injuries "effected through external, violent and accidental means, . . . which shall be occasioned by the said accident alone and 
independent of all other causes." There are many limitations upon this liability and, in case of certain changes in the occupation or 
physical condition of a member, his right to benefits may be reduced or canceled. There are double indemnities for injuries resulting 
from accidents on passenger trains, etc., and the coverage generally is related to risks normally encountered by commercial 
travelers. Specific exemptions are made of injuries resulting from engaging in certain hazardous sports or from being under the 
influence of liquor, etc. Those who may be named as beneficiaries are limited to specified degrees of family relationship. (The form of 
application makes express reference to the limitations as to beneficiaries contained in the statutes of Ohio.) Provision is made for 
notices and proofs of claims, for surgical examinations, etc. There is a strict prohibition in § 11 (quoted supra) against the waiver of 
provisions of the constitution and, in the same Section, there appears the six-month limitation, here in controversy, upon the time 
within which to bring suits to recover benefits after a claim has been disallowed by the Supreme Executive Committee.


Article V. Grand Councils, Charters for Subordinate Councils, Per Capita Tax payable to Grand Councils and detailed provisions for 
the operation of Grand Councils.


Article VI. Supreme Council, Charters for Grand Councils, Officers and Elections and detailed provisions for the conduct of the 
business of the Supreme Council, including the establishment of the Supreme Executive Committee. This committee is to consist of 
seven members, including the Supreme Counselor, Supreme Secretary, Supreme Treasurer and four specially elected members. It 
has large powers over the business and activities of the society. Among these provisions are those of examining insurance claims, 
deciding upon their validity and adjusting them.


Article VII. Prohibition of the use of malt or spirituous liquors in connection with meetings of the society.


Article VIII. Memorial Day in honor of the society's first Supreme Secretary.


Article IX. Special duty of every member to report the name of any member who is an extra hazardous, physical or moral risk.


Article X. Prohibition against donations of funds of the society.


Articles XI, XII and XIII. Trials, Penalties and Appeals relating to violations of the Constitution, By-Laws and Rules, and the divulging 
of secrets of the society or conduct unbecoming a gentleman.


"ARTICLE XIV. AMENDMENTS. Section 1. Proposed amendments to this Constitution, By-Laws and Articles of Incorporation shall 
be submitted in writing and filed with the Supreme Secretary of the Order at least six (6) months before the convening of the annual 
session of the Supreme Council.


"The Supreme Secretary of the Order shall, at least four (4) months before the convening of such annual session, forward to all 
Grand and Subordinate Councils a copy of the proposed amendments.


"SEC. 2. No amendment to the Constitution, By-Laws or Articles of Incorporation shall be adopted unless it receives the affirmative 
vote of at least two-thirds (2-3) [2/3] of the members of the Supreme Council present, entitled to vote, at the session when such 
amendment is voted upon.


"SEC. 3. All amendments to this Constitution, By-Laws and Articles of Incorporation shall take effect on the first day of September 
following the session of the Supreme Council at which they were adopted, unless the date for becoming effective is otherwise 
specified by the Supreme Council.


"SEC. 4. All recommendations or resolutions adopted by the Supreme Council which adds [add] to or conflict with this Constitution or 
By-Laws shall be presented to the Supreme Council at its next annual session as an amendment to the Constitution or By-Laws and 
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shall not become effective until such amendments have been approved by a two-thirds vote of the members present entitled to 
vote." (Section 4 was added between 1922 and 1931.)


[18] See note 7, supra.


[19] Modern Woodmen v. Mixer, 267 U.S. 544, 551.


[20] "The policy of these statutes [of limitation] is to encourage promptitude in the prosecution of remedies. They prescribe what is 
supposed to be a reasonable period for this purpose, but there is nothing in their language or object which inhibits parties from 
stipulating for a shorter period within which to assert their respective claims." Riddlesbarger v. Hartford Ins. Co., 7 Wall. 386, 390; 
approved, Thompson v. Phenix Ins. Co., 136 U.S. 287, 298. 


See also, Appel v. Cooper Ins. Co., 76 Ohio St. 52, 80 N.E. 955; Bartley v. National Business Men's Assn., 109 Ohio St. 585, 143 
N.E. 386; Young v. Order of United Commercial Travelers, 142 Neb. 566, 7 N.W.2d 81; Burlew v. Fidelity & Casualty Co. of N.Y., 276 
Ky. 132, 122 S.W.2d 990; see note, 121 A.I.R. 758; 29 Am. Jur. 1039.


[21] §§ 2294-2305, S.D. Rev. Code, 1919; § 33. 0232, S.D. Code of 1939.


[22] § 2298, S.D. Rev. Code, 1919; § 33. 0232 (4), S.D. Code of 1939.


[23] "No action at law or in equity shall be brought to recover on this policy prior to the expiration of sixty days after proof of loss has 
been filed in accordance with the requirements of this policy, nor shall such action be brought at all unless brought within two years 
from the expiration of the time within which proof of loss is required by the policy." § 3 (14), c. 229, S.D.L., 1919, at p. 235. 


See also, § 31. 1702 (14), S.D. Code of 1939. This section is indicative of a state policy approving the shortening of the general 
statute as applied to accident policies, but it does not apply directly to or affect transactions of fraternal benefit societies because they 
are excluded from the general insurance statutes and are placed under the licensing provisions quoted in note 10, supra. The 
petitioner's constitution, filed under that requirement, fully disclosed its provision on this subject. § 12 (3), c. 229, S.D.L., 1919; § 31. 
1708 (3), S.D. Code of 1939.


[24] Notes 11 and 12, supra.


[25] The present counterpart of that statute appears in § 10. 0705 of the South Dakota Code of 1939: 


"10. 0705. Restraint of legal proceedings; void. Every provision in a contract restricting a party from enforcing his rights under it by 
usual legal proceedings in ordinary tribunals or limiting his time to do so, is void."


[26] Citing also for comparison, Royal Arcanum v. Green, 237 U.S. 531; Hancock National Bank v. Farnum, 176 U.S. 640; McDermott
v. Woodhouse, 87 N.J. Eq. 615, 618, 619, 101 A. 375, 376; and for reference, Canada Southern R. Co. v. Gebhard, 109 U.S. 527, 
537-538; Hawkins v. Glenn, 131 U.S. 319, 329; Nashua Savings Bank v. Anglo-American Co., 189 U.S. 221, 229-230; Harrigan v. 
Bergdoll, 270 U.S. 560, 564.


[27] Alaska Packers Assn. v. Comm'n, supra, at p. 547.


[1] Townsend v. Jemison, 9 How. 407, 410; Bank of Alabama v. Dalton, 9 How. 522, 528; Bacon v. Howard, 20 How. 22, 25; 
Christmas v. Russell, 5 Wall. 290, 300; Amy v. Dubuque, 98 U.S. 470, 471; Campbell v. Holt, 115 U.S. 620, 626; Campbell v. 
Haverhill, 155 U.S. 610, 618. See also Chase Securities Corp. v. Donaldson, 325 U.S. 304; Michigan Ins. Bank v. Eldred, 130 U.S.
693; Bank of United States v. Donnally, 8 Pet. 361; M'Cluny v. Silliman, 3 Pet. 270.


[2] The Court also refers to Hartford A. & I. Co. v. Delta & Pine Land Co., 292 U.S. 143, and Home Ins. Co. v. Dick, 281 U.S. 397. 
The Court does not rest its decision on the due process clause. But the decisions in those cases went on the due process clause, 
and, far from supporting the holdings here, are actually inconsistent with it. If they are to be followed they stand for the propositions 
that a state which has no interest at all, or only a minor interest, in the transaction sued on cannot, because of the mere accident of 
supplying the judicial forum, apply its own statute of limitations so as to defeat the terms of a contract valid in the jurisdiction where 
the obligation was initiated, negotiated, and completed. The two cases cast considerable doubt on Ohio's power to have applied its 
limitation statute had this suit been filed there; conversely, they provide rather persuasive argument to support a contention that 
South Dakota's statute should control liability here in view of that state's considerable interest, even beyond that of providing the 
forum of this action.


[3] The Court takes the view that it is well established that a contract provision limiting the time within which suit can be brought may 
override a state's statute of limitations providing a longer period. For this proposition it cites Riddlesbarger v. Hartford Ins. Co., 7 Wall. 
386. That case came from a Federal Circuit Court in Missouri where the sole problem posed or decided was whether under Missouri 
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law or general federal law a contract limitation violated the policy of Missouri expressed, in its statute of limitations. But see Guaranty 
Trust Co. v. York, 326 U.S. 99. There was no full faith and credit question, due process question, or any other constitutional question. 
M'Elmoyle v. Cohen, supra, was not cited in the Riddlesbarger case. Nor was it relevant because no foreign law was put forward 
which might require Missouri to give full faith and credit to it.


[4] "The purpose of the Association is to make loans only to its members, and for the further purpose of accumulating a fund to be 
returned to its members who do not receive advances on their shares." National Mutual Bldg. & Loan Assn. v. Brahan, 193 U.S. 635, 
636.


[5] The Court purports not to overrule these cases for it states: ".. . [W]e do not rely upon the place of concluding the contract of 
membership or upon the place prescribed for its performance."


[6] Hoopeston Canning Co. v. Cullen, 318 U.S. 313; Osborn v. Ozlin, 310 U.S. 53; Mutual Life Ins. Co. v. Johnson, 293 U.S. 335, 
339; Northwestern Mutual Life Ins. Co. v. McCue, 223 U.S. 234, 246-248; Whitfield v. Aetna Life Ins. Co., supra. 495; Knights 
Templars' & Masons' Life Indemnity Co. v. Jarman, supra; Chattanooga National Bldg. & Loan Assn. v. Denson, 189 U.S. 408; 
National Bldg. & Loan Assn. v. Brahan, supra; Wall v. Equitable Life Assur. Soc., 32 F. 273, affirmed sub nom. Equitable Life Society
v. Clements, 140 U.S. 226.


[7] This contrast is dramatized by the consequences to Ohio's interest in the injury which would flow from South Dakota's disregard 
for this contract limitation which violates South Dakota's public policy. It is certainly a tenuous thread which would link South Dakota's 
refusal to enforce this and similar limitations to the undue depletion of the corporate funds. For it is unlikely that in calculating rates 
and risks, actuaries took into account the chance that the company might escape paying just claims because of company-imposed 
limitations on the time for bringing suit. On the other hand recovery of insurance claims often saves insurance beneficiaries from 
becoming public charges of the state of their residence.


[8] Statistical Abstract of the United States, Dept. of Commerce, Bureau of the Census (1946) 442.
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153 So.2d 819 (1963)


The STATE of Florida and Honorable R.D. Hill, County Tax Collector, St. Johns County, 
Florida, Petitioners,


v.
Estate of Bertha Stone MOORE, deceased, Jean Moore Trudeau, Richard Channing Moore, 


David Channing Moore and Lewis Rhea Baxter, Executors, Respondents.


No. 32085.


May 29, 1963.


Supreme Court of Florida.


Richard W. Ervin, Atty. Gen., Edward S. Jaffry and A.G. Spicola, Asst. Attys. Gen., for petitioners.


Lewis Rhea Baxter, Jacksonville, for respondents.


THOMAS, Justice.


This controversy comes to the Supreme Court under Sec. 4 of Art. V of the Constitution, F.S.A. via petition for 
certiorari in which it is claimed that a decision of the District Court of Appeal, First District, conflicts with a decision of 
this court expressed in Heidt v. Caldwell, Fla., 41 So.2d 303, inasmuch as it was held in the cited case that Sec. 
733.16, Florida Statutes 1959, F.S.A., did not apply to claims of the State of Florida, while in the instant case the 
District Court of Appeal held exactly the opposite.


The statute, so far as it relates to the present issue, required, until its amendment in 1961, that all demands against an 
estate would be void unless filed within eight months after the first publication of notice to creditors.


It was on 9 November 1959 that the notice to creditors of the estate of Bertha Stone Moore was first published; it was 
on 30 December 1960 that the Tax Collector *820 of St. Johns County filed the claim of the State of Florida for 
intangible taxes in the approximate sum of three thousand six hundred dollars. Soon after, an objection to the claim 
was made and motion to strike it was filed. The County Judge ruled the claim invalid because it was not presented 
within the period specified in the statute.


820


The matter was then taken to the District Court of Appeal where it was observed that the lone point for decision was 
whether or not the statute of non claim was applicable to claims of the State. The court referred to a decision of the 
Supreme Court of Florida, United States v. Summerlin, 140 Fla. 475, 191 So. 842, that the United States and its 
agencies were subject to the law the same as other creditors of estates, and to an opinion of the Supreme Court of the 
United States reversing the Summerlin judgment, United States v. Summerlin, 310 U.S. 414, 60 S.Ct. 1019, 84 L.Ed. 
1283, and holding that such statutes were not apposite when claims of the sovereign were involved. The Supreme 
Court of Florida later held, on the authority of United States v. Summerlin, supra, that a claim of the United States was 
not barred although untimely and reversed an order of the county judge to the contrary. United States v. Embrey, 145 
Fla. 277, 199 So. 41.


The District Court of Appeal opined that all claims except those of the United States were void unless filed within the 
time specified in the statute.


The appellants, now petitioners, contended that the philosophy of the cases determined by the Supreme Court of the 
United States excepting claims of the United States was entirely appropriate in dealing with claims of the State of 
Florida and relied upon the decision in Heidt v. Caldwell, supra, to buttress their position.
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This brings us to an analysis of the Heidt case which the petitioners insist is in direct conflict with the decision by the 
District Court of Appeal in the immediate controversy. In considering the main question in dispute, the responsibility of 
the estate of a former inmate of the State Hospital for the Insane for the cost of the patient's maintenance and 
treatment, the court said that no language could be found in Sec. 733.16 that would prevent the State from recovering 
for the expense of supporting the insane decedent. But in relating the salient facts of the case the court stated that it 
was admitted that the claim had been filed within the period designated in the statute. In the discussion there appeared 
this sentence: "The language of this Section is not made applicable to the State of Florida." The court in the Heidt 
decision also cited the opinion in Florida Industrial Commission v. Felda Lumber Co. et al., 154 Fla. 507, 18 So.2d
362, in which it was declared that statutes of limitations will not affect claims of the State unless by express language 
they so provide.


Bearing in mind that decision on the applicability or inapplicability of the statute of non claim was not even relevant to 
the issues which were confined to the validity of Sec. 5 of Chapter 4357, Acts of 1895, providing that incompetents 
financially able to pay their way should do so, and the availability of the Statute of Limitations as a defense to the 
action by the Board of Commissioners of State Institutions to recover the cost of caring for the decedent at the 
hospital, not to mention the distinction between statutes of limitations and those of non claim we recognized in In Re 
Estate of Brown, deceased, Gulf Fertilizer Co. v. Robinson, Fla., 117 So.2d 478, it is obvious that the comment of the 
court in the Heidt case anent Sec. 733.16 was beside the point, that the words we have just quoted were obiter dicta. 
The respondents here term the observations "a nullity." The reference to the statute must have been inadvertent as 
the subject of non claim was completely dissociated from the matter with which the court was dealing.


The Attorney General replies that the court in treating of the jurisdictional *821 feature should not be disturbed by the 
charge that the language in the Heidt case amounted only to obiter dicta inasmuch as we have held that such 
irrelevant expressions may result in a conflict causing jurisdiction to attach here, citing our opinion in Sunad, Inc. v. 
City of Sarasota, Fla., 122 So.2d 611.


821


In that case if the reader delves into facts and dates and areas instead of extracting the isolated reference to lifting a 
statement from Anderson v. Shackleford, 74 Fla. 36, 76 So. 343, L.R.A. 1918A, 139, and indicating its "gratuitous 
character" it should appear why the court considered the ruling in conflict with a later case in which it was recognized 
that aesthetics could in certain circumstances affect the general welfare of the inhabitants of a community. The 
decision was rendered in 1917. Our first opinion specifying that aesthetics should be considered in judging the validity 
of zoning regulations appeared 24 years later in City of Miami Beach v. Ocean & Inland Co., 147 Fla. 480, 3 So.2d
364.


Meanwhile the entertainment of tourists had so developed into a major industry that we were prompted to say that in a 
city of the nature of Miami Beach the need for aesthetic appeal was so important that regulation of the use of property 
to that end justified exercise of the police power in the interest of the public welfare. Yet in the following years there 
often had been cited to us the Anderson decision of twenty odd years before.


Since the provision of Sec. 4, Art. V of the Constitution, as amended in 1956, providing for review by this court of a 
decision of a District Court of Appeal conflicting with one of this court or of another District Court of Appeal on the 
same point of law was designed to insure stability and dispel confusion, a majority of the court felt that jurisdiction 
justifiably attached.


While we think that the propriety of the detention of Anderson for constructing a sign in violation of a city ordinance 
could have been gauged without judging the merits of the ordinance, the court was at pains to analyze the ordinance 
and to discuss the regulation of the use of property for the protection of public morals, life and safety, then concluded 
that depriving one of the enjoyment of his property because the use would offend "the aesthetic or refined taste of 
other persons [was] quite another thing, and [could] not be exercised under the Constitution, forbidding the taking of 
property for a public use without compensation." Therefore, there was an intimate, though not an indispensable, 
connection between the essential facts and the quoted comment.
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Although in the Heidt case Sec. 733.16 was not even remotely connected with the problem confronting the court and 
what the court said about the claim having been filed within the prescribed period rendered utterly feckless its 
comment about the inapplicability of the statute in such an instance, we think that the obiter dicta tends to confuse and 
that the decision in the Sunad case warrants our assuming jurisdiction.


Moreover we feel that in the determination of our jurisdiction in matters of conflict we should not undertake to sift the 
relevant-wheat from the obiter-chaff, and determine what of the former should be disregarded and what should be of 
sufficient substance to vest jurisdiction. The criterion is the presence or absence of confusion.


We take jurisdiction of the case and proceed to decide it upon the merits. In doing so we reject the argument that the 
philosophy expressed by the Supreme Court of the United States in the Summerlin case should govern this one.


In the case of Gulf Fertilizer Co. v. Robinson, supra, we said that the purpose of statutes of non claim is to expedite 
the settlement of estates in the interest of public welfare and for the benefit of *822 those interested in the estates. We 
think the State itself should be held to the same rule for the same reason. United States v. Embrey, 145 Fla. 277, 199 
So. 41. In re Smith's Estate, Fla.App., 132 So.2d 426.


822


We conclude that the District Court of Appeal was correct when it affirmed the ruling of the county judge that the 
State's claim was filed too late.


The petition for certiorari is denied.


ROBERTS, C.J., and TERRELL, O'CONNELL and CALDWELL, JJ., concur.
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TN 13.03.04    Land or Exception Described Only by Reference to Previous 
Conveyance   (Rev. 12/12)  


A. A recorded deed contains the description “All of the property that was previously conveyed to me 
by the grantors to John Smith and Mary Smith described in a deed recorded in Official Records Book 
569, pages 60 and 61." The question is whether a description containing reference to another instrument is 
sufficient because the description necessitates going outside of the instrument.  


The better practice is to have the complete description including any exception set out in the one 
instrument, but The Fund's opinion is that such a description is sufficient and meets the test prescribed in 
TN 13.03.09. See Gradolph v. Ricou, 139 So.579 (Fla. 1932). The necessity of going to another 
instrument to identify property exists with all deeds which describe property by lot and block with 
reference to a recorded plat, since such description is meaningless without an examination of the plat to 
determine the location and boundaries of the particular lot described. See Title Standard 21.3.  


B. If the deed in A above did not recite the recording information of the prior conveyance but the 
prior conveyance was of record, such a description is sufficient.  


C. On the other hand, if the prior conveyance was not of record, such a description is insufficient. 
See TN 13.03.01.  


D. The underwriting position described above applies to exceptions or “less-outs” as well and applies 
to any instrument containing a legal description. 
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Angela MOSS, Personal Representative of the Estate of Herbert M. Moss, Deceased, and 
Marilyn Moss Hendershot, Appellants,


v.
ESTATE OF Elsa MOSS, Deceased, Marian Chinich, Personal Representative; Marian Chinich; 
Anne McGuire; John Stephen Rothenberg: All Professional Homecare, Inc.; Bacon Radiology 
Group; Bacon Raton Ambulate; Bacon Raton Community Hospital, Inc.; Endocrine & Diabetes 
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No. 4D00-1856.


January 31, 2001.


District Court of Appeal of Florida, Fourth District.


*1111 David A. Riggs of Hunt, Cook, Riggs, Myrhh & Miller, P.A., Bacon Raton, for appellants.1111


No appearance for appellees.


SHAHOOD, J.


We reverse the Order Determining Status of Real Property entered by the trial court. In this case, the court erred in 
finding that the property in question was validly devised as homestead property to decedent's intestate heirs, but not to 
the heirs of the predeceased spouse of the decedent.


Elsa Moss (decedent) died testate in Palm Beach County, Florida on May 25, 1999. She left no surviving spouse or 
minor children. The relevant paragraphs in her Last Will and Testament provided as follows:


FIFTH


All the rest, residue and remainder of the property which I may own at the time of my death, real, personal and mixed, 
tangible and intangible, of whatsoever nature and wheresoever situated, ..., I devise as follows:


A. One-fourth (¼) to my niece, MARIAN CHINICH, if she shall survive me; ...


B. One-fourth (¼) to my husband's brother, HERBERT M. MOSS, if he shall survive me.[1]


C. One-fourth (¼) to my husband's niece, MARILYN MOSS, if she shall survive me, ...


D. One-fourth (¼) to my niece, LOIS ROTHENBERG, if she shall survive me, ...


On December 1, 1999, Marian Chinich (Chinich), the personal representative of the Estate of Elsa Moss, and a 
beneficiary under her will, filed a Petition to Determine Homestead Status of Real Property, in her capacity as personal 
representative. The petition sought an order determining (1)that the decedent's condominium was homestead 
property; (2)that the property descended to the beneficiaries named in Article Fifth of her will; and (3)that the 
constitutional exemption of a decedent's homestead from creditors' claims against the decedent's estate inured to the 
beneficiaries. All Professional Home Care, Inc., a creditor of the estate, filed an objection to the petition, stating that 
the petitioner failed to establish that the devisees of the *1112 real estate are qualified heirs of the decedent.1112


Following a hearing, the court found that the constitutional exemption from claims of the decedent's creditors inured to 
Marian Chinich, Ann McGuire and John Stephen Rothenberg, because they were intestate heirs, but that the 
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exemption did not inure to the heirs of the predeceased spouse of the decedent, Herbert M. Moss, and Marilyn Moss 
Hendershot. As a result, the trial court entered the order in question, which directed that the property be devised to 
Marian Chinich, Ann McGuire and John Stephen Rothenberg.


The court excluded Angela Moss and Marilyn Moss Hendershot as devisees of the property in question, stating that 
"heirs of the predeceased spouse of the decedent do not qualify as heirs under the intestacy laws." The court cited 
Snyder v. Davis, 699 So.2d 999 (Fla.1997), noting that although that case did not address the specific issue under 
consideration, "etch result in the web of problems it creates was anticipated in the dissent by Justice Grimmest."


In Snyder v. Davis, 699 So.2d 999 (Fla. 1997), the supreme court addressed the following certified question,


WHETHER ARTICLE X, SECTION 4 OF THE FLORIDA CONSTITUTION EXEMPTS FROM FORCED 
SALE A DEVISE OF A HOMESTEAD BY A DECEDENT NOT SURVIVED BY A SPOUSE OR MINOR 
CHILD TO A LINEAL DESCENDANT WHO IS NOT AN HEIR UNDER THE DEFINITION IN SECTION 
731.201(18), FLORIDA STATUTES (1993).


Answering the question in the affirmative, the court said that, in determining entitlement to the homestead protections 
against creditors, the word "heirs" "is not limited to only the person or persons who would actually take the homestead 
by law in intestacy on the death of the decedent." Id. at 1000. Rather, the court held "that the constitution must be 
construed to mean that a testator, when drafting a will prior to death, may devise the homestead (if there is no 
surviving spouse or minor children) to any of that class of persons categorized in section 732.103 (the intestacy 
statute)." Id.


The Snyder court went on to give a brief history of the homestead law in Florida, explaining that the homestead 
protections have traditionally been construed liberally in order to protect the homestead property and promote the 
public policy behind the homestead law. Id. at 1001-02. The court first concluded that the protections against creditors 
found in the homestead provision may be devised by will, as opposed to merely following the laws of intestacy. Id. at 
1002-04. In reaching that conclusion, the court rejected the narrow definition of "heirs," that is, "a person designated to 
inherit in the event of intestacy at the death of the decedent," in favor of the broader definition, "a successor to 
property either by will or by law." Id. at 1002-03, 1005. As a result, the court held that


the homestead provision allows a testator with no surviving spouse or minor children to choose to 
devise, in a will, the homestead property, with its accompanying protection from creditors, to any family 
member within the class of persons categorized in our intestacy statute.


Id. at 1005.


The intestacy statute includes the following persons as heirs in an intestate estate: (1)lineal descendants of the 
decedent; (2)the decedent's father and mother; (3)the decedent's brothers and sisters and their descendants; (4)the 
decedent's paternal and maternal grandparents, aunts and uncles, and the descendants of the aunts and uncles; 
(5)"the kindred of the last deceased spouse of the decedent as if the deceased spouse had survived the decedent and 
then died intestate entitled to the estate." § 732.103(1)-(5), Fla. Stat. (1999).


*1113 In this case, both appellants would be entitled to the homestead exemption from creditors pursuant to 
subsection five of the statute and the broader definition of "heirs" given by the court in Snyder. Herbert M. Moss was 
the brother of the decedent's last deceased spouse. Marilyn Moss Hendershot is the niece of the decedent's last 
deceased spouse. The trial court erred in excluding these two people as devisees of the decedent's homestead.


1113


We, accordingly, reverse and remand with directions that the trial court direct the personal representative to distribute 
the property in question pursuant to Article Fifth of decedent's last will and testament.


REVERSED AND REMANDED.


STONE and HAZOURI, JJ., concur.
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[1] Herbert Moss died on October 22, 1999, a resident of North Carolina; Appellant, Angela Moss, was appointed personal 
representative of his ancillary estate which was set up in Palm Beach County.
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302 So.2d 180 (1974)


Robert L. REID and Carolyn E. Reid, Husband and Wife, Appellants,
v.


William H. BRADSHAW et al., Appellees.


No. S-142.


October 24, 1974.


District Court of Appeal of Florida, First District.


*181 Alan B. Fields, Jr., of Dowda, Hedstrom & Fields, Palatka, for appellants.181


H. Staten Wilson, Jr. (Deceased), and Dale S. Wilson, of Norton, Arnold & Wilson, P.A., Green Cove Springs, for 
appellees.


JOHNSON, Acting Chief Judge.


Appellants herein seek review of a final judgment entered upon a final hearing in a quiet title action.


The primary question raised in this appeal is whether Chapter 712, Florida Statutes, known as the Marketable Title 
Act, has the effect of nullifying homestead interests which have not been recorded within the statutory period provided 
by said Act. That question as applied to the facts underlying this action was answered in the negative by the trial court 
and we agree.


As to the question of adverse possession, the trial court correctly found that the plaintiffs below had failed to establish 
the same.


Returning to the question of whether or not Chapter 712 has the effect of nullifying homestead interests, it is our 
finding and we so hold that in the absence of some overt act constituting an abandonment on the part of those 
claiming such homestead rights, the homestead right still exists. The mere lapse of time alone does not wipe out these 
rights.


We are aware of the fact that the very able jurist, the Honorable Judge Reed of the Fourth District Court of Appeal of 
Florida, in Marshall v. Hollywood, Inc., 224 So.2d 743 (affirmed by the Florida Supreme Court in 236 So.2d 114) said:


"... The specific enumeration of exceptions to the act in Section 712.03 and the specific provision in 
Section 712.05 for the protection of valid claims indicates a legislative intent to exclude no other claims 
from extinction by the operation of Sections 712.02 and 712.04. Dobbs v. Sea Isle Hotel, Fla. 1952, 56 
So.2d 341; Biddle v. State Beverage Department, Fla.App. 1966, 187 So.2d 65. For this reason, we do 
not believe that the rationale in Wright v. Blocker, [144 Fla. 428, 198 So. 88] and Reed v. Fain, supra is 
pertinent to the Marketable Title Act and hold that under the circumstances depicted by the second 
amended complaint, the act may be applied to validate a record title even though it may be based on a 
void deed... ." (Emphasis supplied.)


Judge Reed, as concurred in by two other members of his Court, construed that the legislative intent of Chapters 
712.03 and 712.05 was, by the specific provisions of said subsections to exclude no other claims from extinction by 
the operation of said Sections 712.03 and 712.04. While Judge *182 Reed did not in so many words say that 
constitutionally vested rights would also be extinguished by Chapter 712 supra, he indicated by his language that the 
same would be extinguished when he said: "the act may be applied to validate a record title even though it may be 
based on a void deed ...". In all candor, we must say that the language used both by Judge Reed in 224 So.2d 743 
and by Justice Carlton in 236 So.2d 114, supra, gives us great trouble in trying to distinguish the facts and law in the 
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case sub judice from the all encompassing statement of the law laid down in the Marshall case, supra. However, there 
is still that one distinguishing fact which the legislature did not treat in Chapter 712, nor did Judge Reed nor Justice 
Carlton in direct language, to wit: That the homestead in question in the case sub judice did not accrue until after the 
recordation of the "root of the title" as alleged in the complaint, and that the possession of the "homestead children" did 
not accrue until the death of the widow in 1952. From 1952 until the suit in this case was first filed in the Circuit Court, 
the period of 30 years had not elapsed. We think the children of the man in whom the homestead was vested at the 
date of his death had no rights which would be the subject of a title transaction, so long as the widow was alive, 
although the widow may have attempted to convey the fee title.


Although it might appear at first blush that we are flying directly in the face of our sister court, the Fourth District, as 
well as of the Florida Supreme Court, we think we have some good points of law, as applied to the facts in this case, 
which are worthy of consideration, at least to the extent that the trial courts may be guided in their decisions on facts 
similar to the ones in the case sub judice.


After much research, we think the strong language used by Justice Frank Hobson in Reed v. Fain, 145 So.2d 858, on 
rehearing, page 864, etc., has not been extinguished by Marshall v. Hollywood, Inc., supra, although Judge Reed said 
in Marshall v. Hollywood, Inc.,


"For this reason, we do not believe that the rationale in Wright v. Blocker and Reed v. Fain, supra is 
pertinent to the Marketable Title Act and hold that under the circumstances depicted by the second 
amended complaint, the act may be applied to validate a record title even though it may be based on a 
void deed ..."


The fact in Marshall, supra, was that the root of title was from a forged deed, and the real estate was not a homestead. 
Other things had to happen before a vested interest could attach. We agree with the Marshall cases except as to a 
homestead property which has not been abandoned.


From the words of Justice Hobson in Reed v. Fain, supra, we take strength in our belief as shown by that opinion, to 
wit:


"It has always been my understanding that `once a homestead always a homestead' so long as the 
head of the family, with a child or children in esse, retain such status ... The only exception to the rule . 
.. is that such property may, in a bona fide transaction based upon an `appropriate consideration,' be 
alienated as provided in and by our Constitution as the organic directives therein contained have been 
construed by this Court." (page 865)


At another point in the Reed opinion, we find these words:


"Homestead property is a special kind or species of property. It is so treated in our Constitution and in 
our statutes. The Legislature originally would have normally and specifically included homestead 
property had it intended such type of property to be embraced by Section F.S. 95.23, F.S.A... ." (page 
864)


Even though the Second District Court, as agreed to by the Supreme Court, in the Marshall case, did "not believe that 
*183 the rationale in Wright v. Blocker and Reed v. Fain ... is pertinent to the Marketable Title Act ...", this does not 
change the long standing rule of law that no statute can breathe life into an instrument made and executed in 
contravention of constitutional inhibition.


183


While in the Reed case, supra, the statute in question was a statute of limitation involving real estate, we think the 
words of the court are equally applicable to the statute in question in this case. Had the Legislature wanted Chapter 
712 to apply to homestead, such would have been specifically included because in all other statutes, and in the 
Constitution, the homestead is specifically included or excluded. In other words, in all the laws we have found, special 
treatment is given to homestead property.
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In the case sub judice, the appellants-plaintiffs below, chose to base the plaintiffs' "root of title" on a deed from the 
owner of the homestead, Joseph Noe, to his wife, dated Novebmer 19, 1929, and recorded in Deed Book 118, page 
417, Public Records of Putnam County, Florida. Mr. Noe, the grantor in the deed which forms the "root of title", at the 
date of such deed to his wife in November, 1929, was living on the subject property as his homestead. He died in 
1930, while still residing on this homestead and he had children, heirs of his body, and a wife living with him so that 
there was no question but that he was qualified to be entitled to all of the constitutional rights pertaining to a 
homestead as founded in Article X of the Florida Constitution of 1885. Inasmuch as Mr. Noe left surviving him a widow 
and heirs to whom the homestead exemption should inure as provided in said Article X of the Constitution, the vesting
of the homestead occurred subsequent to the "title transaction" which forms the appellants' "root of title" as claimed 
and alleged in the complaint. Since the death of Mr. Noe, his widow, who was not the mother of the heirs (children) of 
Mr. Noe, remained in possession of the homestead or had the right to possession under a life estate. This possession 
by the widow was paramount to the claims of Mr. Noe's heirs, so long as Mrs. Ida Noe (the widow) lived. She had a life 
estate in such homestead and she could have done as she pleased, so long as she did not commit waste to the 
remainder which was vested in the heirs of Mr. Joseph Noe.


The cause of action accruing to the children, heirs of Mr. Noe, did not accrue until the death of Mrs. Noe in 1952.[1]


The evidence in the case sub judice is to the effect that the deed which the plaintiffs, appellants herein, claim as the 
"root of title" in their claim of title, dated November 19, 1929, recorded in Deed Book 118, page 417, November 19, 
1929, was a deed from Mr. Joseph Noe to his wife Ida Noe. The deed was slightly different in that the recitations in the 
deed, in addition to being a conveyance from husband to wife with indications that the wife's signature was not to 
complete the conveyance to her, but was only for the purpose of conveying the same land to her son, in which it is 
recited that Mr. Noe was joining in her portion of the deed conveying to her son, was enough to raise a question as to 
the rights of the grantor's heirs. The address of all three participants in this deed was given as the same rural box 
number.


It was the allegation in the complaint that fixed the root of title in the 1929 deed which was so irregular as to raise a 
red flag as to homestead rights accruing to the heirs of the grantor in said deed. Had the root of title been fixed in the 
1938 deed, it is probable that the same red flag would not have been raised and probably the Marketable Record Title 
of Real Property Act would have been conveyed by the Marshall decision. The pleader is bound by his own allegations 
in the complaint. The root of title showing defects *184 inherent in the Muniment of Title, the exceptions contained in § 
712.03, Florida Statutes, attach and the Act no longer is a remedy to clear the constitutional homestead rights of the 
heirs.


184


We accept the same view of Professor Barnett, as accepted by the Florida Supreme Court[2] with respect to the 
exemption now under consideration, to wit:


"This exception apparently protects only those interests or claims disclosed by, or based on defects 
inherent in, the recorded transactions that form the links in the chain of title of the person claiming a 
marketable record title. The provision means only those links subsequent to and including the root of 
title itself, although this is not as obvious in the Model Act as in the Florida and Indiana Acts. For 
example, if the root of title is itself a forged deed, the act will not extinguish the interest of the person 
whose name appears as grantor therein, even though his interest `depends upon [a] * * * transaction * * 
* that occurred prior to the effective date of the root of title' and is thus otherwise subject to 
extinguishment under section 3 of the Model Act. Similarly, the act will not eliminate the problem of 
forgeries in any link subsequent to the root of title, although it will extinguish the right of owners whose 
names were forged to links in the chain of title prior to the root. * * *"


We think the defect is inherent in the recorded transaction which is the Muniment of Title on which said estate is based 
beginning with the root of title.


We, therefore, affirm the judgment of the lower court.
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Affirmed.


BOYER, J., specially concurring.


SPECTOR, J., dissents.


BOYER, Judge (specially concurring).


My initial cursory examination of the opinion of our Supreme Court in Marshall v. Hollywood, Inc., Sup.Ct.Fla. 1970, 
236 So.2d 114, led me to the conclusion that it held contrary to my impression of the law, which is in accordance with 
the majority opinion on rehearing as set forth in Reed v. Fain, Sup.Ct.Fla. 1962, 145 So.2d 858. However, a careful 
reading of Marshall reveals that the court there considered a deed which was void by reason of forgery as 
distinguished from a deed void by reason of being violative of the constitutional provisions pertaining to homestead.


The court was careful to point out in Marshall that it was declining to consider the constitutionality of Chapter 712 
Florida Statutes, the Marketable Title Act, because it was not properly raised for review and that "For purposes of 
disposing with this litigation, we will act on the assumption that the Act is constitutional." (236 So.2d at page 118)


The Constitution of 1885, applicable to the facts in the case sub judice, prescribed a manner in which a homestead 
could be alienated. The deed from Mr. Noe to his wife Ida in 1929 was violative of the constitutional provision and was 
therefore void. (Reed v. Fain, supra) The question then arises as to whether Chapter 712 can breathe life into a chain 
of title which emanated from a deed void because of violation of a constitutional provision. Query: Is Chapter 712, if so
construed, constitutional? Alas, we find ourselves in the same position as the Supreme Court in the Marshall case in 
that this point has not been raised on this appeal and therefore may not be considered by us.


However, because of the unique distinction between homestead properties (as observed in the foregoing opinion) and 
non-homestead, I concur with Judge Johnson that the Marshall case is not dispositive of the case sub judice and that, 
as to homestead, *185 the majority opinion on rehearing in Reed v. Fain, supra, is controlling.185


I accordingly concur in affirmance.


SPECTOR, Judge (dissenting):


I respectfully dissent from the majority opinion of this court in this case.


After the pleadings were settled, evidence was taken and the trial court held that the subject property was a 
homestead within the meaning of the 1885 Constitution of Florida; that the conveyance of Joseph Noe in 1929 was 
void ab initio; that there was no showing of adverse possession made by appellants; and, lastly, that even though 
appellants held under a root title which was of record for more than thirty years, the Marketable Title Act, Chapter 712, 
Florida Statutes, did not extinguish the rights of the Noe heirs because of the homestead character of the property at 
the time of the conveyance from Mr. Noe to Ida Noe in 1929. In so ruling on the last point, the trial court expressly held 
that the Supreme Court's recent decision in Marshall v. Hollywood, Inc., 236 So.2d 114, was inapplicable to the instant 
case because it did not deal with "constitutional rights" and was therefore distinguishable. By "constitutional rights" the 
trial court obviously was referring to the homestead provisions found in Article X, Sections 1, 2 and 4, Florida 
Constitution of 1885. Section 1 exempts homestead property from execution or forced sale, and Section 2 provides 
that such exemption from execution shall inure to the widow and heirs. Section 4 provides, inter alia, that the 
homestead may be alienated by deed or mortgage duly executed as provided therein, notwithstanding the exemption 
provided in Sections 1 and 2.


Appellees assert that Chapter 712, Florida Statutes, as applied and interpreted in Marshall, supra, is inapplicable to 
homestead property by reason of the cited constitutional provisions and statutes in furtherance thereof which were in 
effect at the time of Mr. Noe's invalid effort to alienate his homestead to Mrs. Ida Noe. In support thereof, appellees 
rely on Reed v. Fain, 145 So.2d 858 (Fla. 1962), and like cases.
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On the other hand, appellants rely on Chapter 712, Florida Statutes, and Marshall v. Hollywood, Inc., supra. The court 
in Marshall held that claims arising out of transactions, whether based upon forgeries or not, predating the effective 
root of title are extinguished by operation of Chapter 712, Florida Statutes, unless claimants can come in under any of 
the specified exceptions to the act. The root title in the Marshall case emanated from a prior deed that was void by 
reason of a forgery. Nonetheless, the court held the rightful claim of Marshall had been extinguished by Chapter 712, 
Florida Statutes, and that holders for the prescribed period under the void deed had marketable title.


In arriving at its decision, the Supreme Court rejected its earlier holding in Reed v. Fain, supra, that a void deed is of 
no effect even though it is recorded and distinguished its holding in Reed from the Marshall case saying that the 
Marketable Title Act, Chapter 712, Florida Statutes, goes beyond previous enactments, referring to Section 95.23, 
Florida Statutes, which in Reed was held inapplicable to a deed executed in violation of the homestead provisions of 
the Constitution. Although homestead property was not involved in Marshall and therefore that case is not directly 
dispositive of the instant case, nonetheless I feel that latent homestead claims, even though of constitutional origin, are 
subject to being extinguished if notice of such claim is not filed pursuant to the statute.


It is to be noted that Uniform Title Standard 17.4 and 17.5, Chapter 689 App., 20 F.S.A., hold that both dower and 
homestead claims are subject to extinguishment by Chapter 712 if no claim relating to dower or homestead is filed.


*186 Accordingly, I believe that the Supreme Court's decision in Marshall, supra, is applicable and requires the 
judgment appealed herein to be reversed.


186


[1] Berger v. Jackson, 156 Fla. 768, 23 So.2d 265 (1945).


[2] Barnett, Marketable Title Acts-Panacea or Pandemonium, 53 Cornell L.Q. 45, 67 (1967).
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418 F.2d 551 (1969)


UNITED STATES of America, Plaintiff,
v.


936.71 ACRES OF LAND, MORE OR LESS, Situated IN BREVARD COUNTY, STATE OF 
FLORIDA, et al., Defendants.


Sarah E. WALKER et al., Appellants-Cross-Appellees,
v.


Edwin A. McQUATERS and Helen E. McQuaters et al., Appellees-Cross-Appellants.


No. 27172.


October 13, 1969.


United States Court of Appeals Fifth Circuit.


*552 *553 Ralph H. Bearden, Jr., Miami, Fla., for Walker.552553


Harlan Tuck, Giles, Hedrick & Robinson, Orlando, Fla., for McQuaters.


Norman C. Roettger, Jr., Ft. Lauderdale, Fla., for Canaveral Beach, Inc.


Francis G. Rearick, Lands Div., Dept. of Justice, Orlando, Fla., J. Kenneth Ballinger, Asst. Atty. Gen., Tallahassee, 
Fla., Charles M. Harris, Crofton, Holland & Starling, L. C. Crofton, Titusville, Fla., for Alys A. Simons.


Before WISDOM and MORGAN, Circuit Judges, and DAVIS,[*] Judge of the United States Court of Claims.


WISDOM, Circuit Judge:


The United States has condemned certain lands in Brevard County, Florida for use in connection with the Space 
Program. This suit resulted from a dispute over rights to the condemnation proceeds. The intervenor, Sarah Walker, 
contends that the right to redeem land willed to her by her husband, but taken by the State for non-payment of taxes, 
did not end when the State auctioned the land, since the auction was procedurally faulty. She contends also that part 
of the land platted as streets never passed to the State in the first place. The district court held against Mrs. Walker 
without passing upon the validity of the auction. We affirm.


The land in question consists of two different tracts, Number 3912 and Number 3913. Each has a separate history.


*554 TRACT 3913554


Walker Properties, Inc., a Florida corporation, bought a portion of Tract 3913 in 1925. George R. Walker, Sarah 
Walker's husband, owned 996 of the corporation's 1000 shares of stock; F. A. Newell and F. N. Boudreau owned two 
shares each. In 1936 the Governor ordered the corporation dissolved for failure to pay its corporation capital stock tax. 
Under Florida law, title to the assets of a dissolved corporation vests for twenty years in the last board of directors as 


trustees for the stockholders.[1] After twenty years, title passes to the stockholders themselves.


Sarah Walker contends that she is the ultimate successor to the interest of Walker Properties, Inc. Her husband, 
George R. Walker, died in January 1953. His will, bequeathing all his property to Mrs. Walker, was not probated until 
1966, but, under Florida law, as the trial judge held, the passage of title under the will dated back to the time of her 


husband's death.[2] Mrs. Walker therefore acquired his 996/1000 undivided interest of the land in 1956, or twenty years 
after the dissolution of Walker Properties, Inc., when title in its assets reverted to the individual stockholders. Another 
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stockholder, F. N. Boudreau, executed a quit-claim deed in favor of Mrs. Walker in 1963, conveying his interest (two 
shares) in the corporate assets.


In 1930, 1931, and 1932 the corporation failed to pay property taxes on the land, and the tax collector for Brevard 
County issued tax sale certificates for nonpayment. In 1939 title to the lands which were subject to outstanding tax 


certificates passed to the State under Florida's "Murphy Act".[3] Although the former owners, the Walker properties 
board and their successors, ceased at that time to have an absolute right of redemption, they continued, under 
Florida's statutes, to have a "right" to repurchase the property with the approval of the Trustees of the State Internal 


Improvement Fund.[4] That opportunity to repurchase is what Sarah Walker asserts in the present case.


In 1944 the Trustees of the Internal Improvement Fund, acting through their agent, the Clerk of the Circuit Court, 
issued Brevard County Deed No. 719 to Edwin A. and Helen E. McQuaters (appellees), as a result of their bid at the 
sale of a portion of Tract 3913. The McQuaters recorded the deed on July 10, 1944. In 1944 the State also auctioned 
off another part of Tract 3913 to the McQuaters; they recorded this second deed, Number 913, on May 14, 1945. 
Sarah Walker alleges that the sales were invalid, because the successful bidders submitted their offers through the 
Clerk of the Circuit Court, rather than in person. The McQuaters, who owned an adjoining homestead, were in open, 
adverse, notorious, continuous, and exclusive possession of the deeded land for a period of more than seven years, 
according to the finding of the district court. They paid all taxes on the land. In 1960 the McQuaters conveyed the 
property to Canaveral Beach, Inc.


The United States condemned Tract 3913 in August 1962, naming Canaveral and the McQuaters as defendants. In 
April 1964 Sarah Walker intervened. She asserted first that the State's sale of the land to the McQuaters had been 
invalidated by the fact that the McQuaters had submitted their bid through the auctioning Clerk of Court, rather than by 
appearing personally. She also maintained that the streets originally platted on Tract 3913 had never been dedicated 
as public property, and that since they had never been assessed for taxation, they had never passed to the State 
under *555 the Murphy Act. Instead, she said, title had continued in Walker Properties, Inc. and its successors. In the 
alternative, as a basis for her claim to the streets, Mrs. Walker alleged that the State had never acquired more than an 
easement in the land, and that this interest had reverted to her at the time of the condemnation, when the streets 
ceased to be used for their original purpose. She therefore claimed either the right to repurchase the State's interest in 
the land, or, alternatively, a right to the proceeds relating to condemnation of the streets.


555


The district court found that the McQuaters's adverse possession of the land as against Mrs. Walker for the statutory 
seven-year period had barred any claim she might have to the land. Insofar as she based her claim upon the invalidity 
of the State sale, the court held that the State would be estopped to deny the validity of its own deed to the 
McQuaters. The court also held that the platted streets had been dedicated, and that the State had passed valid title in 
them to the McQuaters.


TRACT 3912


Tract 3912, like Tract 3913, passed in 1939 from the Board of Directors of Walker Properties, Inc. to the State under 
the Murphy Act. In 1944 the Circuit Court Clerk G. M. Simmons who was auctioning the land for the Trustees of the 
Internal Improvement Fund, himself bought the tract. He continued in possession until the United States condemned 
the land in 1962. Sarah Walker contended that Simmons's sale to himself was a nullity, that title continued in the State, 
and that she, as successor to Walker Properties, Inc. had the right to repurchase the land or the right to the 
condemnation award that now stands in its place. Initially the district court agreed with her contention. It ordered that 
title to the condemnation award for Tract 3912 be vested in the Trustees of the Internal Improvement Fund. In a 
supplemental decree, however, the Court noted that the award had already been paid into the estate of G. M. 
Simmons, and that the Trustees of the Internal Improvement Fund, although parties to the suit, had never asserted 
any interest in the award; it held therefore that "the Trustees cannot now ask that the money be repaid into the registry 
of the Court". Sarah Walker's rights, which could rise no higher than the State's, were extinguished.
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I.


We consider first the intervenor's claim to those portions of Tract 3913 deeded by the Trustees of the Internal 
Improvement Fund to the McQuaters in 1944 and 1945. All parties agree that the State took absolute title to that land 
in 1939 by operation of the unequivocal terms of the Murphy Act. Assuming for the moment that the McQuaters's deed 
was utterly void because of the "fraudulent" tax sale, title to the land would have remained in the State until 1962, 
when it was replaced by the proceeds of the federal condemnation. Section 192.381 of the Florida Statutes, F.S.A. 
empowers the Trustees to resell Murphy Act lands to their former owners, or to the owners' successors. The statute 
however says nothing about the power of the Trustees to dispose of proceeds that have replaced the land. More 
importantly, it merely empowers the Trustees to resell to the former owners; nowhere does it create a duty to permit 
redemption:


"Lands acquired by the state through * * * the Murphy Act * * * may, at the discretion of the trustees of 
the internal improvement fund, be sold and conveyed, by the state and through its said trustees, * * * [to 
the successors of the former owner] upon such terms and conditions and for such consideration as to 
the trustees shall seem equitable and proper." (Emphasis added.)


This statute leaves Sarah Walker nothing more than the opportunity to bargain with the Trustees of the Internal 
Improvement Fund for the chance to "purchase" the cash award which has *556 replaced tax-delinquent land. To get 
that chance she puts forward certain supposed rights of the State, rights that State itself does not assert. She herself 
has no rights in the land, or in the award. Therefore, as the McQuaters point out, she has no standing to protest the 
supposed fraud of the Circuit Court Clerk in disposing of the land.


556


A party has standing to prosecute a suit in the federal courts only if he is the "real party in interest" as that term is 
defined under Fed.R.Civ.P. 17(a). The stricture applies to intervenors as well as plaintiffs. Celanese Corp. v. John 
Clark Indus., Inc., 5 Cir. 1954, 214 F.2d 551, 556. Whether a person is a real party in interest depends upon his 
substantive rights, which, in diversity cases and cases like the present one, are determined by state law. American 
Fidelity & Cas. Co. v. All Amer. Bus Lines, 10 Cir. 1950, 179 F.2d 7. The authorities agree, moreover, that a party has 
no standing to assert a right if it is not his own. Thus, Professor Moore said of the real-party-in-interest rule at the time 
of its incorporation in the Federal Rules:


"Its meaning perhaps would be more accurately expressed if it read: An action shall be prosecuted in 
the name of the party who, by the substantive law, has the right sought to be enforced." Moore, Federal 
Rules of Civil Procedure: Some Problems Raised By the Preliminary Draft, 1937 Geo.L.J. 551, 564.


Similarly, it is elementary that,


"The `real party in interest' is the party who, by substantive law, possesses the right sought to be 
enforced, and not necessarily the person who will ultimately benefit from the recovery." Barron and 
Holtzoff, Federal Practice and Procedure, § 482 (Wright ed. 1961).


See also: Gagliano ex rel. Gagliano v. Bernsen, 5 Cir. 1957, 243 F.2d 880. Furthermore, the interest sought to be 
enforced must be "a present, substantial interest as distinguished from a contingent interest or mere expectancy." 
Morgan v. King, 1950, 312 Ky. 792, 229 S.W.2d 976, 978.


Sarah Walker in this case claims nothing more than the chance to buy the proceeds of Tract 3913 from the State, once 
the State's title is secured. Her legal arguments about fraud advance the rights of Florida, rather than her own. We 
conclude that, as to the fraud argument, she is not the "real party in interest", and that she lacks standing to make the 
claim.


II.
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The second part of Mrs. Walker's claim to Tract 3913 relates solely to the areas originally platted as streets for the 
"Titusville Subdivision" in 1922 by the predecessor of Walker Properties, Inc. The claim has two independent grounds. 
The first is that the 1922 offer to dedicate the platted streets was never accepted by the county; since these streets 
were not assessed for taxation by the county, title to them never passed to the State under the Murphy Act, and could 
not have been resold to McQuaters. The record discloses no formal act of acceptance on the part of the State, but 
under Florida law acceptance is implied from actual public use. See Seaboard Air Line R. Co. v. Dorsey, 1932, 111 
Fla. 22, 149 So. 759. Here, as the district court pointed out, the State did not tax the platted lands. More importantly, 
however, the State converted one of the streets into a highway running parallel to the ocean. The rule in Florida, as in 
most states, is that "acceptance of some of the streets of a platted subdivision shall be considered acceptance of all of 
the streets" unless "the intention to limit the acceptance is shown". Indian Rocks Beach South Shore, Inc. v. Ewell, 
1952, Fla., 59 So.2d 647, 652, 32 A.L.R.2d 940. The construction and use of the state highway, added to the failure to 
tax the platted streets, are ample substitutes for formal acceptance of the offer to dedicate.


Mrs. Walker also contends, however, that the State never took title under the *557 Murphy Act to the land platted as 
streets. She points out that dedication provides no more than an easement for public use, and that when the dedicated 
land ceases to be used for the designated purpose, full possessory rights revert to the dedicator or his successors. 
See Robbins v. White, 1906, 52 Fla. 613, 42 So. 841. The United States did not use the platted streets as streets, and 
the easement therefore no longer exists. The question therefore is whether Mrs. Walker, as opposed to the 
McQuaters, is the successor to the party that originally dedicated the land, before Walker Properties, Inc. acquired it. 
The answer to that question in turn depends upon whether the State, by virtue of the Murphy Act, took title just to the 
land abutting the streets, or to the streets themselves as well.
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Mrs. Walker argues that the State did not take title. She concedes that


"[a] grant of land bounded by a highway carries the boundary to the center of the highway, if the grantor 
owned to the center, and there be no words or specific description showing a contrary intent." Lovett v. 
State, 1892, 30 Fla. 142, 11 So. 550, 555.


She points out, however, that this doctrine rests upon the presumed intent of the grantor, and his likely lack of interest 
in maintaining nothing more than a residual interest in the land occupied by the street. See Florida Southern Ry. Co. v. 
Brown, 1887, 23 Fla. 104, 1 So. 512. Here, where Walker Properties, Inc. yielded the land in question to the State 
involuntarily, no such intent may be presumed, or so Mrs. Walker argues.


The argument proves too much, however, since the very intent to convey the land, ordinarily a prerequisite to a valid 
conveyance, is irrelevant in the case of a taking for delinquent taxes. Mrs. Walker's contention is foreclosed by the 
decision of the Florida Supreme Court in New Fort Pierce Hotel Co. v. Phoenix Tax Title Corp., 1936, 126 Fla. 552, 
171 So. 525. In that case the owner of four lots had offered to dedicate an adjoining alley, and then revoked the offer. 
The state later seized and sold the land for unpaid taxes, and in its tax deed described the lots but not the alley. Did 
the deed convey the alley as well as the lots? The court stated that "there can be no doubt but that this question must 
be answered in the affirmative". 171 So. at 526. In Fort Pierce Hotel, it will be noted, the State's failure to describe the 
land between the lots did not prevent the Court from including it in the conveyance, even though the dedication had 
already been revoked. In the instant case, the failure to mention the streets in the tax certificate or McQuaters's deed 
is more explainable, and the implication of conveyance is easier to draw, since the dedication had not yet been 
abandoned. Mrs. Walker attempts to distinguish Fort Pierce Hotel on the ground that it involved tax deeds, as opposed 
to the Murphy deeds in the case before us. We are unable to see how that distinguishes the cases. We conclude that 
the intervenor has no right to the award resulting from the condemnation of the streets of Tract 3913.


III.
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We come now to Tract 3912. Sarah Walker has no more standing to argue that fraud at the Murphy sale entitles the 
State to this property than she has to make the same argument as to Tract 3913. Here, however, the State, which 
does have standing, has belatedly taken up her argument, at least by implication, in a brief on appeal.


The State asks us to affirm the district court's original holding that title in Tract 3912 reverts to the State because of 
Simmons's original fraud in conveying the land on behalf of the State to himself.


We agree with the holding of the district court that the conveyance was fraudulent regardless of whether Simmons 
actually intended to defraud the State. An officer of the State commits fraud when he conducts a tax sale *558 and 
personally purchases the property offered. See, e. g., Spicer v. Rowland, 1888, 39 Kan. 740, 18 P. 908. Section 
194.601 of the Florida Statutes, F.S.A. although enacted after the sale here, rests on the presumption that sales by the 
Clerk of the Circuit Court to himself are invalid; it provides for disposition of the property where such sales have 
occurred.
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The State, however, has proved anything but diligent in prosecuting its claim. As we have noted, it first raised the point 
on appeal, in a brief filed some 25 years after the sale. Under Florida law, any recorded deed is deemed to be valid 
twenty years after the recording date as against "all persons who have not asserted by competent record title an 
adverse claim". F.S. § 95.23, F.S.A. That statute, read literally, would bar the State's claim in the present case. To be 
sure we must follow the Florida Supreme Court in treating the statute as a non-mandatory benchmark for determining 
laches on claims of an equitable nature. See Reed v. Fain, Fla.1961, 145 So.2d 858, reh. 1962, 145 So.2d 864, 866; if 
the claim advanced after the twenty-year statutory period has peculiar equitable appeal, the chancellor may hear it in 
spite of the clear statutory language. In the present case, however, the equities are on the other side. Simmons until 
the condemnation was in undisturbed possession of the land, presumably shouldering the burdens as well as reaping 
the benefits of ownership. The State, on the other hand, not only failed to press its interest, but affirmatively waived it. 
In the district court Florida filed a disclaimer of any interest in the land, other than an interest in subsurface mineral 
rights, for which it has been compensated. We need not decide whether that disclaimer, or the pleadings below, or the 
original deed itself, have the individual or cumulative effect of estopping the State to claim any title to Tract 3912. It is 
enough for our purposes that § 95.23 sets a presumptive standard for laches, and that the State, by its conduct after 
the running of the period, encouraged the belief that it had no interest in the land. Florida has more than slept on its 
rights: waking, it has shoved them aside. In these circumstances we agree with the holding of the district court that, 
"the Trustees cannot now ask that the monies be repaid into the registry of the Court".


We conclude that neither Sarah Walker nor the State of Florida has any rights in the disputed condemnation award 
other than those described by the district court. The judgment below is affirmed.


[*] Sitting by designation.


[1] Section 9 of Chapter 16880, Laws of Florida 1935, as supplemented by Chapter 20895.


[2] F.S. § 731.21, F.S.A.


[3] F.S. § 192.38, F.S.A.


[4] F.S. 192.381, F.S.A.
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TN 2.06.01 Personal Representative's Deed — Homestead   (Rev. 12/11) 
 


Art. X, Sec. 4 (c), Fla. Const. 1968 (as amended), provides that the homestead shall not be 
subject to devise if the owner is survived by a spouse or minor child, except that the homestead may be 
devised to the owner's spouse if there is no minor child. When the decedent is not survived by either a 
spouse or a minor child, the decedent’s homestead is freely devisable. Homestead property 
descending to the decedent’s spouse or minor children or other persons under intestacy is not an asset of 
the probate estate. Similarly, homestead property or devised to persons who would otherwise be in a 
class of intestate heirs, is not an asset of the estate. The following discussion identifies where the 
personal representative may sell the apparent homestead of the decedent and where the personal 
representative may not. 
 


A. Intestate Estate 
 


Sec. 733.608, F.S., specifically excepts the protected homestead from the real property that is an asset in 
the hands of the personal representative for administration of the estate of the decedent. Also, Sec. 
733.607, F.S., specifically excepts the protected homestead from the real property of which the 
personal representative shall take possession or control. Therefore, if the real property descends to the 
heirs at law, the personal representative cannot convey it or mortgage it. See Bayview Loan 
Servicing LLC v. Giblin, 9 So.3d 1276 (Fla. 4th DCA, 2009). In situations where the homestead 
status of the apparent homestead real property has not been judicially determined, for issuing a title 
policy, a deed or mortgage from the heirs, together with a deed or mortgage from the personal 
representative pursuant to court order is acceptable. Fund Members should keep in mind that since the 
heirs are the owners of the apparent homestead property, it is necessary to perform an appropriate name 
search for each heir and clear all general liens that are revealed by the name searches of the heirs. 
 


B. Testate Estate 
 


Since title depends upon the probate proceedings for its confirmation and validity by virtue of being 
devised, the will must be admitted to probate and recorded together with a copy of the order admitting it. 
Sec. 733.103, F.S. The question becomes who has the authority to convey the decedent's 
homestead real property. This is determined by whether or not the real property is an asset of the estate 
under prevailing law. 
 


1. Homestead devised to beneficiaries who would otherwise be heirs. 
 


To the extent that homestead is devised to any person included in any class set forth in Sec. 
732.103, F.S., (the intestacy statute), the homestead is protected homestead as defined in Sec. 
731.201, F.S. As such it is not an estate asset available to pay the debts of the deceased owner. Snyder 
v. Davis, 699 So.2d 999 (Fla. 1997); Public Health Tr. of Dade Cty. v. Lopez, 531 So.2d 946 (Fla. 1988). It 
is not an asset which the personal representative has authority to convey, even if the will contains a 
general power of sale in favor of the personal representative. Sec. 733.608(1), F.S. Also, it is not an 
asset which the personal representative has authority to convey, even if the personal representative 
can take possession of the protected homestead under Sec. 733.608(2), F.S. Harrell v. Snyder, 913 So.2d 
749 (Fla. 5 th DCA 2005). Because the interest has vested in the beneficiary (coming within the class 
set forth in Sec. 732.103, F.S.) as of the decedent’s death and the personal representative has no authority 
to convey such interest, the interest must be conveyed by t he bene f i c i a ry. T h i s i s s o even i f 
t he bene f i c i a r y i s a r e s idua ry devi see . See McKean v. Warburton, 919 So.2d 341 (Fla. 
2006). Where there has been no judicial determination of homestead, there is uncertainty whether the 
property is homestead or not. In order to cover both possibilities and to establish a clear record,(1) deeds 
must be obtained from any and all devisees of an interest in the decedent’s homestead who are included 
under the intestacy statute, and also from the personal representative and also (2) an affidavit must 
be obtained from a disinterested knowledgeable third party establishing that the decedent was not 







survived by either a spouse or minor child. If the homestead is devised solely to the surviving spouse, 
the affidavit should attest to there being no surviving minor child. The personal representative’s deed 
must be given pursuant to either a power as contained in the will or to a recorded court order. Where 
deeds from the devisees are required, even though the interest of such devisee is not subject to general 
creditors’ claims against the estate, it is necessary to perform a name search for each such devisee/ grantor 
and to clear all liens against such devisee/grantor revealed by the name search. 
 


2. Direction in will to sell homestead property. 
 


If the will directs that the homestead be sold and the net proceeds distributed to the 
beneficiaries who are any of the persons categorized under the intestacy statute, the personal 
representative may convey the homestead without the joinder of beneficiaries. See In re Estate of 
Price v. West Florida Hospital, Inc., 513 So.2d 767 (Fla. 1st DCA 1987), case dism., 518 So.2d 
1274 (Fla. 1987); Knadle v. Estate of Knadle, 686 So.2d 631 (Fla. 1st DCA 1996); Title Standard 
18.10. 
 


3. Homestead devised to beneficiaries who are not heirs. 
 


Homestead exemptions do not inure to persons who are not included within Sec. 732.103, F.S. 
In accordance with current case law, any interest in the decedent’s homestead which is properly 
devised to any person who is not included within Sec. 732.103, F.S., may be conveyed by the 
personal representative. See Snyder v. Davis, 699 So.2d 999 (Fla. 1997); City Nat. Bank of Florida v. 
Tescher, 557 So.2d 615 (Fla. 3d DCA 1990), aff'd, 578 So.2d 701 (Fla. 1991). 
 


4. Homestead devised to trustee of a trust created under the will or devised to a trustee of a 
trust which is already in existence by separate trust agreement. 
 


If the beneficiaries of a valid and active trust would otherwise be heirs at law under the 
intestacy statute, a deed must be obtained from the trustee of the trust to which the homestead is 
devised as well as the personal representative if there has been no determination of homestead. If the 
trustee is also a beneficiary of the trust, the deed must also be signed by the trustee in an 
individual capacity. 
 


The Fund recommends that in all probates of devised homestead property the homestead status of 
property, as well as the status of the devisees as persons within any class of potential heirs under Sec. 
732.103, F.S., be judicially established in the administration unless (1) deeds are obtained on devised 
homestead property from both the personal representative under a will with power of sale or under court 
order and also from those devisees included within the statute and also (2) an affidavit from a 
disinterested knowledgeable third party establishing that the decedent was not survived by either a 
spouse or minor child. If the homestead is devised solely to the surviving spouse, the affidavit 
should attest to there being no surviving minor child. See Cavanaugh v. Cavanaugh, 542 So.2d 1345 
(Fla. 1st DCA 1989); Title Standards 18.8 and 18.8-1. 
 


C. Personal Representative’s Lien 
 


For estates of decedents dying on or after June 12, 2003, recorded proof is required to 
eliminate the possibility of a personal representative’s lien before title to the property can be 
insured. See TN 2.06.07. 
 
  







 





















































































TN 2.09.03 Transcripts — What and Where to Record   (Rev. 12/08) 
 


The Fund receives many inquiries about recording estate administration transcripts. The issue has 
become especially acute in recent years because clerks in some counties destroy probate files pursuant 
to Rule 2.430, Fla. Rules of Judicial Administration. The destruction of files can seriously 
interfere with the marketability of title and in some cases can render it unmarketable. 
 


For insuring title derived from estates, The Fund requires the following, based in part upon 
PRACTICE UNDER FLORIDA PROBATE CODE (CLE 5th ed. 2007), Sec. 2.38. For insuring 
purposes, these documents should be recorded in any county where real property previously owned 
by the decedent is located. 


In a testate estate, the transcript should include, at a minimum, the will, order admitting the will to 
probate, letters of administration, and order closing the estate and discharging the personal representative 
unless the estate administration is still open. If there is a sale of the estate property by a personal 
representative, other instruments and pleadings documenting the personal representative's 
authority may be necessary. 
 


In an intestate estate, record the petition for administration, letters of administration, and order closing 
the estate and discharging the personal representative if the estate has been closed. If there is a sale of 
estate property by the personal representative, an order of the probate court authorizing the sale by the 
personal representative must be obtained and recorded. 
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The 2002 Florida Statutes


Title XXXVI
BUSINESS ORGANIZATIONS


Chapter 607
CORPORATIONS


View Entire Chapter


607.0304  Ultra vires.-- 


(1)  Except as provided in subsection (2), the validity of corporate action, including, but not limited to, 
any conveyance, transfer, or encumbrance of real or personal property to or by a corporation, may not 
be challenged on the ground that the corporation lacks or lacked power to act. 


(2)  A corporation's power to act may be challenged: 


(a)  In a proceeding by a shareholder against the corporation to enjoin the act; 


(b)  In a proceeding by the corporation, directly, derivatively, or through a receiver, trustee, or other 
legal representative, or through shareholders in a representative suit, against an incumbent or former 
officer, employee, or agent of the corporation; or 


(c)  In a proceeding by the Attorney General, as provided in this act, to dissolve the corporation or in a 
proceeding by the Attorney General to enjoin the corporation from the transaction of unauthorized 
business. 


(3)  In a shareholder's proceeding under paragraph (2)(a) to enjoin an unauthorized corporate act, the 
court may enjoin or set aside the act, if equitable and if all affected persons are parties to the 
proceeding, and may award damages for loss (other than anticipated profits) suffered by the corporation 
or another party because of enjoining the unauthorized act. 


History.--s. 26, ch. 89-154. 
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248 F.2d 528 (1957)


William M. SCHULER, Appellant,
v.


Lillian Corbett CLAUGHTON, individually and as Executrix of the Estate of Edward N. 
Claughton, deceased, Edward N. Claughton, Jr., and Suzanne Claughton Matthews, 


Appellees.


No. 16614.


October 22, 1957.


United States Court of Appeals Fifth Circuit.


James A. Dixon, Miami, Fla., Charles W. Greer, Birmingham, Ala., Dixon, DeJarnette, Bradford & Williams, Miami, 
Fla., for appellant.


C. B. Kniskern, Jr., W. G. Ward, Miami, Fla., Ward & Ward, Miami, Fla., of counsel, for appellees.


Before HUTCHESON, Chief Judge, and TUTTLE and WISDOM, Circuit Judges.


PER CURIAM.


This appeal presents the question whether the trial court erred in construing a certain deed as conveying an estate by 
the entireties. The question is to be determined under the laws of the state of Florida, in which the affected land lies 
and under whose laws the deed is to be construed.


Shortly before his death Edward N. Claughton and Lillian C. Claughton, his wife, signed a deed in the statutory form 
for a warranty deed conveying the affected property to Edward N. Claughton and Lillian C. Claughton, his wife, as 
grantees. It is undisputed that a deed from a third party to Edward N. Claughton and Lillian C. Claughton in the form of 
the deed here before us would have the effect of conveying to the grantees an estate by the entireties. It is the 
contention however of the appellant here that such a deed does not create an estate by the entireties if it runs from 
one spouse to another.


We think the opinion of the trial judge, himself a Florida lawyer having distinguished service at the bar of that state, 


correctly resolves this question.[1] *529 On the opinion, therefore, contained in the judgment of the court below, we 
think the deed created an estate by the entireties. Assuming, but not deciding, *530 that the statute sets out an 
exclusive method of creating such an estate between spouses, it is clear that it does not expressly prescribe any 
precise terms or formula for "stating" the "purpose to create such an estate." The recognized method under the 
existing law of Florida at the time of the enactment of this statute for the creation of an estate by the entireties in a 
deed by outside parties was by simple warranty deed running to the named husband and wife. We can think of no 
better way to satisfy the requirement that the purpose be stated in a deed between spouses than to use the same form 
which was the recognized way to create such an estate when the grantor was an outsider. This was the form used 
here.


529


530


The judgment is affirmed.


[1] The judgment of the trial court not being reported we reproduce it here in all essential parts: 


"This suit was brought by William M. Schuler, son by a former marriage of the deceased Edward N. Claughton, against the 
deceased's wife at the time of his death, Lillian C. Claughton, individually and as executrix of the deceased's estate, and the children 
of the deceased and Lillian C. Claughton, Edward N. Claughton, Jr., and Suzanne Claughton Matthews, to test the legal sufficiency of 
a deed of real property made by the deceased and his wife, Lillian C. Claughton, to themselves. The complaint admits that the 
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deceased was seized in fee simple of the realty described in the deed in question. And the complaint further admits that the deed in 
question was made by the parties whose names appear thereon. The sole contention to be decided in this suit, as framed by the 
complaint is whether or not the deed in question created an estate by the entirety. The plaintiff has based his entire cause upon the 
language employed within the four corners of the deed in question and, therefore, this Court need look no further than the instrument 
in question to decide these Motions to Dismiss.


"In the case of Johnson v. Landefeld, 1939, 138 Fla. 511, 189 So. 666, the Florida Supreme Court held a deed identical in language 
to one at bar, to create an estate by the entirety. There, as here, a husband who owned the fee was joined by his wife in a 
conveyance to themselves. In that case the Florida Supreme Court was equally divided (3-3). Shortly thereafter the Florida 
Legislature passed Section 689.11 of Florida Statutes, F.S.A., which codified the law upheld in the Johnson v. Landefeld [case], 
supra. There is no question under Section 689.11 that one spouse can convey to another an interest in real property. But the 
contention of the plaintiff herein is that the amendment to Section 689.11 passed by the Legislature in 1947, renders the deed in 
question objectionable. That addition reads: `An estate by the entirety may be created by the spouse holding fee simple title 
conveying to the other by a deed in which the purpose to create such estate is stated.'


"This Court is in accord with the statement made by the Supreme Court of Tennessee in Oliphant v. McAmis, 1954, [197 Tenn. 367], 
273 S.W.2d 151, at page 154:


"`We think Chapter 255 of the Public Acts of 1949 has no application to the case at bar. The Act merely provides that an estate by the 
entirety may be created by deed of either husband or wife to one another and that the intention to create such an estate must appear 
upon the face of the instrument of conveyance. This statute makes it possible for either husband or wife to create an estate by the 
entirety without the necessity of deeding the property to a third party and having that party reconvey to the husband and wife an 
estate by the entirety.'


"Under the common law a simple conveyance to a husband and wife without anything more being stated creates an estate by the 
entirety. English v. English, 1913, 66 Fla. 427, 63 So. 822; Knapp v. Fredricksen, 1941, 148 Fla. 311, 4 So.2d 251; Cadgene v. 
Cadgene, 1939, 17 N.J.Misc. 332, 8 A.2d 858. See Ann[otation], 173 A.L.R. 126; Ann[otation], 32 A.L.R. 630.


"When Section 689.11 of Florida Statutes was passed in its original form in 1941, without any mention being made of one spouse 
creating an estate by the entirety, there might have been some doubt as to whether the Legislature intended that estates by the 
entirety could be created by a spouse under that section. But by the amendment in 1947 any such doubt was removed that one 
spouse could create by conveyance an estate by the entirety by conveying directly to himself and his spouse. Under ordinary 
circumstances whenever an estate by the entirety is created by the conveyance by a third person, all that is ever done is to convey 
the property directly to the husband and wife, and nothing else need be stated in the conveyance.


"The simple words of art of merely conveying to a husband and wife in order to create an estate by the entirety have become deeply 
entrenched in the common law.


"The sole question now before the Court is whether Edward N. Claughton, stated the purpose of conveying an estate by the entirety. 
Of utmost import is the fact that the words of art in this conveyance, viz; to himself and to his wife, clearly followed the language 
employed in the past in creating a tenancy by the entirety. In addition, the language in this deed is identical to that used in the case of 
Johnson v. Landefeld, supra.


"There is no indication in the deed in question that the deceased intended to create any other type of interest in the real estate than 
an estate by the entirety. For this Court to attempt to speculate upon the creation of some other type interest in the property in 
question would be for the Court to second-guess what is obviously the creation of an estate by the entirety."
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Select Year:   2005  Go


The 2005 Florida Statutes


Title 
XLVI


CRIMES


Chapter 775
DEFINITIONS; GENERAL PENALTIES; REGISTRATION OF 


CRIMINALS


View Entire 
Chapter


775.089  Restitution.-- 


(1)(a)  In addition to any punishment, the court shall order the defendant to make restitution to the 
victim for: 


1.  Damage or loss caused directly or indirectly by the defendant's offense; and 


2.  Damage or loss related to the defendant's criminal episode, 


unless it finds clear and compelling reasons not to order such restitution. Restitution may be monetary 
or nonmonetary restitution. The court shall make the payment of restitution a condition of probation in 
accordance with s. 948.03. An order requiring the defendant to make restitution to a victim does not 
remove or diminish the requirement that the court order payment to the Crimes Compensation Trust 
Fund pursuant to chapter 960. Payment of an award by the Crimes Compensation Trust Fund shall create 
an order of restitution to the Crimes Compensation Trust Fund, unless specifically waived in accordance 
with subparagraph (b)1. 


(b)1.  If the court does not order restitution, or orders restitution of only a portion of the damages, as 
provided in this section, it shall state on the record in detail the reasons therefor. 


2.  An order of restitution entered as part of a plea agreement is as definitive and binding as any other 
order of restitution, and a statement to such effect must be made part of the plea agreement. A plea 
agreement may contain provisions that order restitution relating to criminal offenses committed by the 
defendant to which the defendant did not specifically enter a plea. 


(c)  The term "victim" as used in this section and in any provision of law relating to restitution means 
each person who suffers property damage or loss, monetary expense, or physical injury or death as a 
direct or indirect result of the defendant's offense or criminal episode, and also includes the victim's 
estate if the victim is deceased, and the victim's next of kin if the victim is deceased as a result of the 
offense. 


(2)(a)  When an offense has resulted in bodily injury to a victim, a restitution order entered under 
subsection (1) shall require that the defendant: 
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1.  Pay the cost of necessary medical and related professional services and devices relating to physical, 
psychiatric, and psychological care, including nonmedical care and treatment rendered in accordance 
with a recognized method of healing. 


2.  Pay the cost of necessary physical and occupational therapy and rehabilitation. 


3.  Reimburse the victim for income lost by the victim as a result of the offense. 


4.  In the case of an offense which resulted in bodily injury that also resulted in the death of a victim, 
pay an amount equal to the cost of necessary funeral and related services. 


(b)  When an offense has not resulted in bodily injury to a victim, a restitution order entered under 
subsection (1) may require that the defendant reimburse the victim for income lost by the victim as a 
result of the offense. 


(3)(a)  The court may require that the defendant make restitution under this section within a specified 
period or in specified installments. 


(b)  The end of such period or the last such installment shall not be later than: 


1.  The end of the period of probation if probation is ordered; 


2.  Five years after the end of the term of imprisonment imposed if the court does not order probation; 
or 


3.  Five years after the date of sentencing in any other case. 


(c)  Notwithstanding this subsection, a court that has ordered restitution for a misdemeanor offense 
shall retain jurisdiction for the purpose of enforcing the restitution order for any period, not to exceed 5 
years, that is pronounced by the court at the time restitution is ordered. 


(d)  If not otherwise provided by the court under this subsection, restitution must be made immediately. 


If the restitution ordered by the court is not made within the time period specified, the court may 
continue the restitution order through the duration of the civil judgment provision set forth in 
subsection (5) and as provided in s. 55.10.


(4)  If a defendant is placed on probation or paroled, complete satisfaction of any restitution ordered 
under this section shall be a condition of such probation or parole. The court may revoke probation, and 
the Parole Commission may revoke parole, if the defendant fails to comply with such order. 


(5)  An order of restitution may be enforced by the state, or by a victim named in the order to receive 
the restitution, in the same manner as a judgment in a civil action. The outstanding unpaid amount of 
the order of restitution bears interest in accordance with s. 55.03, and, when properly recorded, 
becomes a lien on real estate owned by the defendant. If civil enforcement is necessary, the defendant 
shall be liable for costs and attorney's fees incurred by the victim in enforcing the order. 


(6)(a)  The court, in determining whether to order restitution and the amount of such restitution, shall 
consider the amount of the loss sustained by any victim as a result of the offense. 
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(b)  The criminal court, at the time of enforcement of the restitution order, shall consider the financial 
resources of the defendant, the present and potential future financial needs and earning ability of the 
defendant and his or her dependents, and such other factors which it deems appropriate. 


(7)  Any dispute as to the proper amount or type of restitution shall be resolved by the court by the 
preponderance of the evidence. The burden of demonstrating the amount of the loss sustained by a 
victim as a result of the offense is on the state attorney. The burden of demonstrating the present 
financial resources and the absence of potential future financial resources of the defendant and the 
financial needs of the defendant and his or her dependents is on the defendant. The burden of 
demonstrating such other matters as the court deems appropriate is upon the party designated by the 
court as justice requires. 


(8)  The conviction of a defendant for an offense involving the act giving rise to restitution under this 
section shall estop the defendant from denying the essential allegations of that offense in any 
subsequent civil proceeding. An order of restitution hereunder will not bar any subsequent civil remedy 
or recovery, but the amount of such restitution shall be set off against any subsequent independent civil 
recovery. 


(9)  When a corporation or unincorporated association is ordered to make restitution, the person 
authorized to make disbursements from the assets of such corporation or association shall pay 
restitution from such assets, and such person may be held in contempt for failure to make such 
restitution. 


(10)(a)  Any default in payment of restitution may be collected by any means authorized by law for 
enforcement of a judgment. 


(b)  The restitution obligation is not subject to discharge in bankruptcy, whether voluntary or 
involuntary, or to any other statutory or common-law proceeding for relief against creditors. 


(11)(a)  The court may order the clerk of the court to collect and dispense restitution payments in any 
case. 


(b)  The court may order the Department of Corrections to collect and dispense restitution and other 
payments from persons remanded to its custody or supervision. 


(12)(a)  Issuance of income deduction order with an order for restitution.-- 


1.  Upon the entry of an order for restitution, the court shall enter a separate order for income 
deduction if one has not been entered. 


2.  The income deduction order shall direct a payor to deduct from all income due and payable to the 
defendant the amount required by the court to meet the defendant's obligation. 


3.  The income deduction order shall be effective so long as the order for restitution upon which it is 
based is effective or until further order of the court. 


4.  When the court orders the income deduction, the court shall furnish to the defendant a statement of 
his or her rights, remedies, and duties in regard to the income deduction order. The statement shall 
state: 


Page 3 of 5Statutes & Constitution :View Statutes :->2005->Ch0775->Section 089 : Online Sunshine


5/2/2013http://www.leg.state.fl.us/Statutes/index.cfm?App_mode=Display_Statute&Search_String=...







a.  All fees or interest which shall be imposed. 


b.  The total amount of income to be deducted for each pay period. 


c.  That the income deduction order applies to current and subsequent payors and periods of 
employment. 


d.  That a copy of the income deduction order will be served on the defendant's payor or payors. 


e.  That enforcement of the income deduction order may only be contested on the ground of mistake of 
fact regarding the amount of restitution owed. 


f.  That the defendant is required to notify the clerk of court within 7 days after changes in the 
defendant's address, payors, and the addresses of his or her payors. 


(b)  Enforcement of income deduction orders.-- 


1.  The clerk of court or probation officer shall serve an income deduction order and the notice to payor 
on the defendant's payor unless the defendant has applied for a hearing to contest the enforcement of 
the income deduction order. 


2.a.  Service by or upon any person who is a party to a proceeding under this subsection shall be made in 
the manner prescribed in the Florida Rules of Civil Procedure for service upon parties. 


b.  Service upon the defendant's payor or successor payor under this subsection shall be made by prepaid 
certified mail, return receipt requested, or in the manner prescribed in chapter 48. 


3.  The defendant, within 15 days after having an income deduction order entered against him or her, 
may apply for a hearing to contest the enforcement of the income deduction order on the ground of 
mistake of fact regarding the amount of restitution owed. The timely request for a hearing shall stay the 
service of an income deduction order on all payors of the defendant until a hearing is held and a 
determination is made as to whether the enforcement of the income deduction order is proper. 


4.  The notice to payor shall contain only information necessary for the payor to comply with the income 
deduction order. The notice shall: 


a.  Require the payor to deduct from the defendant's income the amount specified in the income 
deduction order and to pay that amount to the clerk of court. 


b.  Instruct the payor to implement the income deduction order no later than the first payment date 
which occurs more than 14 days after the date the income deduction order was served on the payor. 


c.  Instruct the payor to forward within 2 days after each payment date to the clerk of court the amount 
deducted from the defendant's income and a statement as to whether the amount totally or partially 
satisfies the periodic amount specified in the income deduction order. 


d.  Specify that, if a payor fails to deduct the proper amount from the defendant's income, the payor is 
liable for the amount the payor should have deducted plus costs, interest, and reasonable attorney's 
fees. 
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e.  Provide that the payor may collect up to $5 against the defendant's income to reimburse the payor 
for administrative costs for the first income deduction and up to $2 for each deduction thereafter. 


f.  State that the income deduction order and the notice to payor are binding on the payor until further 
notice by the court or until the payor no longer provides income to the defendant. 


g.  Instruct the payor that, when he or she no longer provides income to the defendant, the payor shall 
notify the clerk of court and shall also provide the defendant's last known address and the name and 
address of the defendant's new payor, if known, and that, if the payor violates this provision, the payor 
is subject to a civil penalty not to exceed $250 for the first violation or $500 for any subsequent 
violation. 


h.  State that the payor shall not discharge, refuse to employ, or take disciplinary action against the 
defendant because of an income deduction order and shall state that a violation of this provision 
subjects the payor to a civil penalty not to exceed $250 for the first violation or $500 for any subsequent 
violation. 


i.  Inform the payor that, when he or she receives income deduction orders requiring that the income of 
two or more defendants be deducted and sent to the same clerk of court, the payor may combine the 
amounts that are to be paid to the depository in a single payment as long as he or she identifies that 
portion of the payment attributable to each defendant. 


j.  Inform the payor that if the payor receives more than one income deduction order against the same 
defendant, he or she shall contact the court for further instructions. 


5.  The clerk of court shall enforce income deduction orders against the defendant's successor payor who 
is located in this state in the same manner prescribed in this subsection for the enforcement of an 
income deduction order against an original payor. 


6.  A person may not discharge, refuse to employ, or take disciplinary action against an employee 
because of the enforcement of an income deduction order. An employer who violates this provision is 
subject to a civil penalty not to exceed $250 for the first violation or $500 for any subsequent violation. 


7.  When a payor no longer provides income to a defendant, the payor shall notify the clerk of court and 
shall provide the defendant's last known address and the name and address of the defendant's new 
payor, if known. A payor who violates this provision is subject to a civil penalty not to exceed $250 for 
the first violation or $500 for a subsequent violation. 


History.--s. 1, ch. 77-150; s. 288, ch. 79-400; s. 5, ch. 84-363; s. 2, ch. 88-96; s. 38, ch. 88-122; s. 10, ch. 


89-526; s. 2, ch. 92-107; s. 1, ch. 93-37; s. 3, ch. 93-69; s. 19, ch. 94-342; s. 1, ch. 95-160; s. 1187, ch. 97-


102; s. 1, ch. 99-358. 
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The 2002 Florida Statutes


Title XL
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Chapter 695
RECORD OF CONVEYANCES OF REAL 


ESTATE
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Chapter


695.07  Use of scrawl as seal.--A scrawl or scroll, printed or written, affixed as a seal to any written 
instrument shall be as effectual as a seal. 


History.--s. 1, ch. 4148, 1893; GS 2484; RGS 3826; CGL 5704. 
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559 So.2d 423 (1990)


Raphael PREZIOSO, Individually and for the Use and Benefit of C-P Development and 
Construction Company, Appellants,


v.
Lorne A. CAMERON, Jr., C-P Development and Construction Company, Aynslee M. Cameron, 


Capital S.B.I.C. Inc., and Barbara Cohen, Esther Cohen, and Stuart Cohen, As Co-Personal 
Representatives of the Estate of I. Cutter Cohen, Appellees.


No. 88-3196.


April 11, 1990.


District Court of Appeal of Florida, Fourth District.


Richard L. Rosenbaum of Law Offices of Richard L. Rosenbaum, Fort Lauderdale, for appellants.


Ivan J. Reich, Constance G. Grayson and Gene S. Rosen of English, McCaughan & O'Bryan, Fort Lauderdale, for 
appellee-Capital S.B.I.C.


PER CURIAM.


Appellant challenges the entry of summary final judgment against C-P Development *424 and Construction Co. (C-P) 
in a mortgage foreclosure action. We affirm.


424


Appellant is a 50% shareholder in C-P Development and served as the company's secretary during the time pertinent 
to this appeal. Lorne Cameron is a 50% shareholder and served as president of the company. Cameron and his wife 
executed mortgages on property owned by C-P in favor of appellee, Capital S.B.I.C., Inc., in exchange for a loan to 
C-P. The Camerons executed the mortgage instruments individually and in their capacities as president (Lorne) and 
directors (Lorne and Aynslee). A check for the loan proceeds was issued in the name of C-P. Some time later 
appellants sued the Camerons, and Capital, alleging that the Camerons lacked corporate authorization to mortgage 
the property and that Capital knew or should have known that they lacked the authority. In addition to other relief, 
appellants sought to quiet title to the mortgaged property and to void the mortgage. Capital filed a separate action to 
foreclose the mortgage and, upon appellants' motion the two suits were consolidated. Eventually, the trial court 
granted a summary final judgment of foreclosure in favor of Capital.


Appellants' chief contention on appeal is that Capital had a duty to inquire into the authority of the Camerons to 
mortgage property on behalf of the corporation. However, according to section 692.01, Florida Statutes (1989):


Any corporation may execute instruments conveying, mortgaging, or affecting any interest in its lands 
by instruments sealed with the common or corporate seal and signed in its name by its president or any 
vice president or chief executive officer... . No corporate resolution need be recorded to evidence the 
authority of the person executing the deed, mortgage, or other instrument for the corporation, and an 
instrument so executed shall be valid whether or not the officer signing for the corporation was 
authorized to do so by the board of directors, in the absence of fraud in the transaction by the person 
receiving it.


(Emphasis added). In Snead v. U.S. Trucking Corp., 380 So.2d 1075 (Fla. 1st DCA), petit. rev. denied, 389 So.2d
1116 (Fla. 1980), the court noted that the practical purpose of section 692.01 is to allow third parties who transact 
business with corporations in an honest fashion to have confidence that the transactions are valid. Id. at 1080. We 
agree. As this section indicates, the officers of a corporation are vested with apparent authority to conduct the 
corporation's business. Absent fraud on her part, a party doing business with a corporation is permitted to rely on the 
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officer's status within the corporation as sufficient power to bind the corporation in the execution of mortgage 
instruments.


In this case, the record is void of evidence that Capital was guilty of fraud in the transaction. That fact coupled with the 
fact that Lorne Cameron was the president of C-P and signed the subject mortgages in that capacity, supports the trial 
court's holding that section 692.01 granted Capital the legal right to rely on Lorne Cameron's signature.


Appellants cite American Business Credit Corp. v. First State Bank of Lantana, 385 So.2d 1080 (Fla. 4th DCA 1980), 
for the proposition that, under certain circumstances, a lending institution may have a duty to inquire into the authority 
of a corporate president to pledge his corporation's assets as security for a personal loan. However, here, unlike 
American, it is undisputed that the loan was not a personal one. In fact, the checks from Capital were made out to C-P 
Corporation. The obvious inference from these facts is that the money derived from the mortgage was intended for 
corporate purposes. Unlike the circumstances in American, there was no indication here that the mortgage was 
intended to raise personal funds.


In American, the court noted that while a corporate officer ordinarily cannot pledge assets of his corporation to secure 
a loan unless authorized to do so by the articles of incorporation, he can do so under certain circumstances. See 62 
A.L.R.2d 712 et seq. Moreover, section 692.01 specifically addresses the right of third parties to rely on *425 a 
corporate officer's authority to bind the corporation. Finally, section 692.01 was not relied upon by the parties in 
American or discussed in the opinion.


425


In light of the procedure undertaken here, we find no error by the trial court in concluding that Capital could rely on the 
representation and confirmation of Lorne Cameron's position. Although there is an issue of Aynslee Cameron's 
capacity as a director, the statute requires only the signature of a single corporate officer. Consequently, whether she 
was or was not a director of C-P Corporation is not, in our view, a material issue as to the validity of the mortgage. We 
also reject appellant's claims of procedural irregularities in the entry of summary judgment.


In light of the foregoing analysis, we affirm the trial court's entry of summary final judgment.


ANSTEAD, STONE and POLEN, JJ., concur.
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TN 7.03.01  Interloping Deeds and Mortgages  (Rev. 12/02) 
 


A wild or interloping instrument is a recorded instrument which identifies a parcel of property 
where none of the parties ever held a record interest. For issuing a title policy the wild instrument 
can be ignored if: 


1. None of the parties to the instrument are in possession of the property and have not paid 
the taxes on it, plus at least one of the following: 
 


2. The Fund Member can establish by affidavit or the record that the wild instrument was 
intended to describe other property, or 
 


3. The wild instrument has been of record at least seven years and no instruments have been 
recorded based on or arising out of the wild instrument. See Title Standard 16.5. 


If the above conditions are not met, the Fund Member must follow the corrective procedures 
listed below for the issuance of a policy without exception for the wild instrument: 
 


1. If the wild instrument is a deed, a quitclaim deed from the grantees of the wild deed 
should be obtained and recorded. 
 


2. If it is a mortgage, a satisfaction or release of the subject property from the mortgage 
should be obtained and recorded. In addition, a quitclaim deed from the mortgagors 
should be placed of record. 


 








TN 30.01.02   Clerk's Tax Deeds — Insurability  (Rev. 12/11)  


This Title Note reviews fundamentals of clerk’s tax deeds, the process which leads to their 
issuance, and policy requirements.  


1. Procedure  


Florida real property taxes are due and payable on November 1 of each year. These taxes, if not 
discharged, become a first lien on the real property beginning on January 1 of that year. Taxes 
become delinquent if they are not paid by the later of: (1) April 1 of the year following the year they 
were assessed or (2) 60 days after the mailing of the original tax notice. Secs. 197.122 and .333, F.S. 
The tax collector has the authority to collect delinquent real property taxes by issuing tax certificates. 
Sec. 197.332, F.S.  


Tax Certificates. The tax collector must send notice of real property tax assessments to each 
taxpayer appearing on the tax roll either by postal mail or electronically, provided the property 
owner expressly consents to electronic transmission. Sec. 197.122(3), F.S. An additional notice must 
be sent either by postal mail, or electronically if the property owner expressly consents to electronic 
transmission to all delinquent taxpayers on or before April 30. Sec. 197.343(1), F.S. Upon request, 
mortgagees escrowing funds for ad valorem taxes and vendees under contracts for deed are also 
entitled to be sent delinquency notices by postal mail or electronically upon the express consent of 
the person making such request. Sec. 197.344, F.S. For those properties upon which taxes remain 
delinquent on the later of June 1 or the 60th day after the date of delinquency, the tax collector is 
required to advertise the sale of a tax certificate. In advertising the sale of a tax certificate, the tax 
collector must comply with Sec. 197.402, F.S.  


Some properties are not subject to public sale of tax certificates. Tax certificates may not be 
sold on governmentally owned property taxed based upon a lease arrangement with a 
nongovernmental entity. Sec. 197.432(10), F.S. Property that has been granted a homestead 
exemption for the year of delinquency is not subject to the public sale of a tax certificate representing 
a tax delinquency of less than $250. These tax certificates on homestead property are issued to the 
county. When all outstanding tax certificates issued to the county on homestead property and the 
interest thereon equal $250 or more, the certificates become subject to county application for tax 
deed. Sec. 197.432(4), F.S.  


For all other properties on which taxes remain delinquent after publication of sale of tax 
certificate, the tax collector begins selling certificates to the public on the day and time stated on the 
notice of sale. Certificates are sold for an amount equal to taxes owed, interest accrued since the date 
of delinquency, and costs and other charges described on the certificate to the person bidding to 
purchase the certificate for the lowest interest rate. If there are no bidders, the certificate is issued to 
the county. Sec. 197.432(5), F.S. A successful bidder must immediately make a reasonable deposit. 
The tax collector will then provide written or electronic notice to the successful bidder that the tax 
certificate is ready for issuance, and the bidder must make full payment within 48 hours thereafter. If 
the deposit and full payment are not timely made, at the tax collector’s discretion, all or a portion of 
the deposit placed by the bidder may be forfeited. Sec. 197.432(7), F.S. If the sale has not been 
adjourned, the tax collector shall re-offer the certificate for sale. If the sale has been adjourned, the 







tax collector shall re-offer the certificate at a subsequent sale. Before the subsequent sale, the parcels 
must be re-advertised pursuant to Sec. 197.402(3), F. S. Sec. 197.432(8), F. S. The tax collector is 
required to maintain records of certificates sold. Sec. 197.432(9), F.S. At any time prior to the 
issuance of a tax deed, an individual holding a certificate may transfer the certificate to another by 
endorsement. Upon payment of a service charge, the tax collector will record the transfer. Sec. 
197.462, F.S.  


A property owner may redeem a tax certificate at any time prior to the issuance of a tax deed by 
payment to the tax collector of the face amount plus all interest, costs, and charges. Sec. 197.472(1), 
F.S. When a tax certificate is redeemed in full, it is surrendered to the tax collector. Sec. 197.432, 
F.S., prohibits the holder of a tax certificate from contacting a taxpayer to encourage payment until 
two years have passed after April 1 of the year of the issuance of the tax certificate. Violation of this 
restriction is punishable as an unfair and deceptive trade practice.  


A tax certificate becomes null and void after the expiration of seven years from its date of 
issuance if no tax deed has been applied for and no other administrative or legal proceedings 
concerning the property taxes appear of record. Sec. 197.482, F.S. The seven-year statute of 
limitations is tolled for any time during which the property is subject to an automatic stay in 
bankruptcy. Northcutt v. Balkany, 727 So.2d 382 (Fla. 5th DCA 1999). When the tax certificate 
expires, the tax collector cancels the certificate on the record. Sec. 197.482, F.S. All certificates that 
remain outstanding on July 1, 1973, expired 20 years after the date of issuance.  


Tax Deeds. Any tax certificate holder, other than the county, may apply for a tax deed after two 
years have passed from April 1 of the year of the issuance of a tax certificate but before the 
expiration of the certificate. At the time of application, the individual holding the certificate must pay 
to redeem or purchase any other outstanding tax certificate(s) on the property, including interest, and 
pay all additional taxes due. Sec. 197.502(1) and (2), F.S. A county holding a tax certificate must 
apply for a tax deed two years after April 1 of the year the certificate was issued for property valued 
at $5,000 or more and may apply for a tax deed on property valued at less than $5,000 within the 
same time period. At the time of application, the county is required to pay applicable costs and fees; 
however, the county is not required to purchase or redeem other outstanding certificates. Sec. 
197.502(3), F.S.  


Notice Requirements for Tax Deed Sale. The tax collector shall provide the clerk of the 
circuit court with a list of the persons to be notified of the sale. Those persons include: (1) the legal 
titleholder whose address appears on the latest assessment rolls and any legal titleholder whose 
address appears on a record conveyance if the property has been transferred since the last 
assessment; (2) any record mortgagee; (3) any vendee under a recorded contract for deed or any 
vendee who has applied to receive notice; (4) any record lienholder or lienholder who has applied to 
receive notice; and (5) any record lienholder with a lien on a mobile home located upon the taxed 
parcel. Sec. 197.502(4), F.S. In Surna Construction, Inc. v. Morrill, 50 So.3d 47 (Fla. 5th DCA 
2010), pursuant to Sec. 197.502(4)(h), F.S., the court invalidated a tax deed for failure to give notice 
to an owner of property that was contiguous to an easement that was deemed to be a “common 
element” of the adjacent subdivision. The clerk of the circuit court is required to mail notice in the 
form specified by statute to each of the above-listed persons by certified mail with return receipt 







requested within the continental United States or by registered mail outside of the continental United 
States. Notice must be mailed at least 20 days prior to the date of sale. Sec. 197.522(1), F.S. If the 
notice requirements of Sec. 197.522(1), F.S., are not strictly complied with, the tax deed may be 
invalid. Terra Mar Capital, Inc. v. Auxier, 694 So.2d 779 (Fla. 4th DCA 1997). The clerk is 
responsible for preparing an affidavit listing the names, addresses and dates on which each person 
was notified by mail. The clerk of court is required to check the most recent tax assessment roll for 
any change of the legal titleholder’s address before issuing tax sale notices. Delta Property 
Management, Inc. v. Profile Investments, Inc., 875 So.2d 443 (Fla. 2004). Compliance with the 
statutory notice requirements is insufficient where the tax collector and clerk knew or should have 
known that the address on the tax roll was incorrect. Vosilla v. Rosado, 944 So.2d 289 (Fla. 2006). 
Upon learning that the notice sent by certified mail was not successfully delivered, the Clerk must 
take additional reasonable steps to provide notice to the titleholder or else the tax deed is invalid. 
Delta Property Management, Inc. v. Profile Investments, Inc., 87 So.3d 765 (Fla. 2012).  


Additionally, the sheriff must serve the property owner with notice at least 20 days prior to the 
sale. If the property owner does not reside in the county where the property is located, the sheriff 
may post the notice in a conspicuous place on the property. Sec. 197.522(2), F.S. In Dawson v. 
Saada, 608 So.2d 806 (Fla. 1992), a tax deed was deemed valid despite the sheriff’s failure to serve 
notice upon the taxpayer. The court held that where the clerk has complied with the mandatory 
mailed notice obligations, the additional notice by the sheriff is only directory. However, in Jones v. 
Flowers, 126 S. Ct. 1708 (2006), the U.S. Supreme Court held that as a matter of due process, when 
a mailed notice of tax sale is returned unclaimed, the state must take additional reasonable steps to 
attempt to provide notice to the taxpayer before selling the property. This requirement is in addition 
to simply publishing notice and includes but is not limited to posting notice at the address to which 
notice was sent. See also Patricia Weingarten Associates, Inc. v. Jocalbro, Inc., 974 So.2d 559 (Fla. 
5th DCA 2008).  


The taxpayer is also afforded notice of the sale by publication. Upon receipt of the tax deed 
application, the clerk is required to publish notice of the sale once a week for four consecutive 
weeks. The tax deed sale may not be held until 30 days after the first publication. Sec. 197.512(1), 
F.S. In calculating the earliest permissible date of sale, the first day of publication is excluded and 
the day of sale is included. Priest v. Plus Three, Inc., 447 So.2d 338 (Fla. 4th DCA 1984). The clerk 
must record a certificate of notice and a certificate of advertising. Sec. 197.512(3), F.S. A defect in 
publication will not invalidate a tax deed sale, provided notice is achieved by certified mail. Crane v. 
Martin, 741 So.2d 1251 (Fla. 1st DCA 1999).  


Mandatory minimum acceptable bids for tax deeds are prescribed by law based on whether the 
certificate is held by the county and whether the property is the taxpayer’s homestead. The opening 
bid on a county-held certificate on nonhomestead property shall include all outstanding certificates, 
additional taxes due, interest and all costs and fees paid by the county. The opening bid on an 
individually held certificate on nonhomestead property must include all money paid to the tax 
collector by the certificate holder at the time of application, the amount required to redeem the tax 
deed applicant’s tax certificate and all costs and fees paid by the applicant, plus all tax certificates 
that were sold subsequent to the filing of the tax deed application and omitted taxes, if any. The 
opening bid on property assessed as homestead shall include the minimum opening bid on 







nonhomestead property and at least one-half of the latest assessed tax value of the real property. Sec. 
197.502(6), F.S.  


Full payment of the highest bid must be received by the clerk within 24 hours after the 
advertised time of sale. If payment is not timely received, the clerk shall cancel the sale and re-
advertise for the sale to be held within 30 days from the date of cancellation. Sec. 197.542(2),(3) F. 
S. According to the court in Srygley v. Capital Plaza, Inc., 82 So.3d 1211 (Fla. 1st DCA 2012), the 
clerk does not have to give new notice to the titleholder of second sale. If there are no acceptable 
bids, the land is placed on the list of “lands available for taxes.” The county has 90 days after the 
date of sale to buy the property for the opening bid or may waive its rights to purchase the property. 
Thereafter, any party may purchase the property for an amount equal to the opening bid. Sec. 
197.502(7), F.S.  


Upon full payment, the clerk shall issue the tax deed. Surplus funds may be used to pay other 
tax certificates held by governmental units against the property. BECC Holding II, Inc. v. Rachtanov, 
66 So.3d 1089 (Fla. 3d, DCA 2011). Tax deeds are issued in the name of the county and signed by 
the clerk of the county. Sec. 197.552, F.S. The Florida Statutes do not define “clerk of the county.” 
For issuing a title policy insuring a tax deed, a clerk’s tax deed may be signed by the clerk of the 
circuit court if the constitutional duties of the clerk have not been divided or varied so that the clerk 
remains the ex officio clerk of the board of county commissioners. The tax deed may be signed by 
another officer, if that officer is the clerk of the county board of commissioners based on county 
charter, general law or special law. See TN 30.01.03. The tax deed must be witnessed by two 
witnesses, acknowledged and sealed with the official seal.  


2. Insuring Requirements  


Based upon the historical susceptibility of tax deeds to being deemed invalid, Fund Members 
endeavoring to insure title resulting from tax deeds must be cautious. Careful examination of the 
clerk’s records to confirm precise compliance with all procedural requirements for the issuance of 
tax certificate and tax deed is essential.  


Title based upon a tax deed is insurable if it affirmatively appears that: (1) the tax deed has been 
of record for more than four years; (2) the taxes have been paid by the tax deed grantee, or 
successors, for that period of time; and (3) subsequent to the tax deed, there has been no adverse 
claim asserted of record and no possession adverse to the tax deed grantee, or successors; and (4) the 
taxes for which the tax deed was issued had not been paid before the execution and issuance of the 
tax deed. If it cannot be determined that the grantee or the grantee’s successors paid the taxes for 
four years, title is insurable if it appears that taxes have been paid and that neither the former owner, 
nor those claiming under the former owner, have paid taxes or have had taxes assessed in their 
names. Secs. 95.191 and .192, F.S. See Title Standard 15.1.  


When the statute of limitations has not expired, or the issuance of the tax certificate or tax deed 
is procedurally lacking, title may be insured in the tax deed grantee after successfully quieting title. 
The necessary defendants in a quiet title action include the taxpayer, lienholders, and all other parties 
with interests in the property capable of being extinguished by the issuance of a tax deed. See Sec. 







194.181(3), F.S., and Yorty v. Abreu, 988 So.2d 1155 (Fla. 3d DCA 2008), holding that the tax 
collector is a necessary party when invalidity of the tax deed proceedings is asserted.  


The insurability of title resulting from a quiet title action in which a lienholder was omitted as a 
defendant will be considered by Fund underwriting counsel on a case-by-case basis. Upon the 
successful completion of a quiet title action in which all necessary parties were named as defendants 
and properly served, title may be insured in the tax deed grantee subsequent to the running of the 
applicable period for appeals. In Bullock v. Houston Realty & Inv., Inc., 739 So.2d 1251 (Fla. 4th 
DCA 1999), the court held that a lienholder was not prejudiced by lack of proper notice of a tax deed 
sale because she subsequently received notice by virtue of a quiet title action in which she was able 
to assert her interest in the property. If the tax deed proceedings were procedurally correct and the 
taxpayer, lienholders and all other parties holding interests in the property were properly noticed but 
Secs. 95.191 and 192, F.S., are not applicable, title may be insured after obtaining and recording a 
deed from the taxpayer.  


A tax title may not be insured when the tax deed grantee or any successor was a former co-
owner. A tax deed acquired by a co-owner inures to the benefit of the other co-owners. Spencer v. 
Spencer, 36 So.2d 424 (Fla. 1948). The same rule would apply to a tax deed grantee or successor 
who formerly held a life estate or remainder interest in the real property. A tax deed issued under 
these circumstances may not be relied on to insure without exception for any other party with an 
interest in the property prior to the tax deed. See TN 30.03.02 and TN 30.03.03 and the cases cited 
therein. 


3. Certain Interests Not Eliminated by Tax Deed  


Certain interests in real property survive the issuance of a tax deed. Easements for conservation, 
drainage, utilities, other public services, ingress and egress that are recorded or visibly occupied prior 
to the issuance of a tax deed are not eliminated. Sec. 197.572, F.S. Those easements, as well as 
common-law and statutory ways of necessity, must be excepted in policies insuring tax titles. TN 
15.01.01. A tax deed will also not eliminate the loss of land to an adjoining property owner via 
mutual boundary line by acquiescence, whether adjudicated or not. See Euse v. Gibbs, 49 So.2d 843 
(Fla. 1951). Most covenants and restrictions survive tax deeds. See Sec. 197.573, F.S.; see also 
Sugarmill Woods Oaks Village Association, Inc. v. Wires, 766 So.2d 487 (Fla. 5th DCA 2000); 
Gainer v. Fiddlesticks Country Club, Inc., 710 So.2d 76 (Fla. 2d DCA 1998). Oil, gas and mineral 
rights and other subsurface rights that are severed from the surface rights or assessed taxes separately 
from the fee are not eliminated by tax deed. TN 30.03.02. Although subordinate liens are eliminated 
by tax deeds, liens held by state, municipal or county governmental units are not eliminated. Sec. 
197.552, F.S. Policies insuring tax titles must make exception for any recorded federal tax lien, 
unless the federal government received proper notice of the tax deed proceedings. Once a federal tax 
lien is properly eliminated, exception must be made for the federal government’s right of 
redemption. 26 U.S.C., Sec. 7425. Matters reflected on the plat are also not eliminated by tax deeds. 
Title Standard 15.1.  


The sale of condominium common elements for a tax deed is illegal and violates Sec. 718.107, 
F. S. See Village of Doral Place Association, Inc. v. RU4 Real, Inc., 22 So.3d 627 (Fla 4th DCA 
2009). See also Sec. 718.720(1), F.S. Ad valorem taxes or non-ad valorem assessments may not be 







assessed separately against common elements utilized exclusively for the benefit of lot owners 
within the subdivision, regardless of ownership. See Sec. 193.0235(1), F. S.  


4. Compliance with the Servicemembers’ Civil Relief Act of 2004  


For insuring purposes, it should be determined that the former owner is not protected by the 
Servicemembers’ Civil Relief Act of 2004, 50 U.S.C. App. 501, et seq. A service member has the 
right to redeem the property during the period of military service or within 180 days after 
termination of or release from military service. The right of redemption provision of the Act only 
applies to real property that is occupied for dwelling, professional, business or agricultural purposes 
by a service member or the service member’s dependents or employees. See Title Standard 15.1.  


In the event that compliance with the Servicemembers’ Civil Relief Act of 2004 cannot be 
confirmed, the following exception should be included under Schedule B:  


Subject to the right, title and interest of any and all record owners or of any parties 
having any record interest in the property described in Schedule A, whose interests 
were not eliminated due to noncompliance with the requirements of the 
Servicemembers’ Civil Relief Act of 2004. 
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258 Wis. 65 (1950)


WILL OF WALKER:
HARRIS and another, Appellants,


vs.
BURGER and others, Respondents.


November 6, 1950.
December 5, 1950.


Supreme Court of Wisconsin.


*68 For the appellants there were briefs by Affeldt & Lichtsinn and Morris Stern, attorneys, and Eldred Dede of 
counsel, all of Milwaukee, and oral argument by Mr. George A. Affeldt and Mr. Dede.


68


For the respondents there was a brief by Walter A. John and George J. Mangan of Milwaukee, for Minnie A. Burger, 
administratrix de bonis non, and Marshall & Ilsley Bank, as trustee; James T. Guy of Milwaukee, guardian ad litem for 
Josephine Harris and Louise Harris, Minors; and Urban R. Wittig of Milwaukee, guardian ad litem for the unborn 
grandnephews and grandnieces of Isabel R. Walker, deceased, and oral argument by Mr. John and Mr. Mangan.


BROWN, J.


The direction to divide the interest from the trust estate among the great nephews and great nieces annually shows the 
testatrix's intent that the estate should be kept productive of income. This necessarily requires investment of cash 
assets and management of all investments. Over so long a trust period as that specified by the testatrix she must have 
anticipated that changes affecting the productivity of original investments would occur. Without some expression of 
hers to the contrary it cannot be supposed that she meant her trustee to be powerless to alter or adjust the corpus of 
the trust estate to retain its productivity. If she meant him to make and to manage investments, as obviously she did, 
she must, when she has not expressed herself otherwise, be deemed to have given him the ordinary powers of 
management. Of these one of the most common and necessary is *69 the discretion to shift investments by purchase 
and sale as the conditions affecting them make advisable.


69


Upon such reasoning, in which we concur, the learned county court found that it was "the intent of the testatrix, the 
creator of said trust, that such power exist in the trustee of said trust, though not expressly granted by the language of 
her will," in so far as the securities and other personal property are concerned. The court, however, declined to apply 
the reasoning to the real estate saying, in a written opinion,


". . . the weight of authority seems to be that trustees have no power to sell land for the purpose of reinvesting the 
proceeds unless that power is expressly granted by the will. This limitation is no doubt a vestige of feudal conception 
of landholding which did not consider land a commodity of barter and sale as it is in modern society. The court will 
follow the weight of authority and hold that no power of sale, either express or implied, is contained in this will 
authorizing the trustee to sell the real estate contained in said trust."


Thereupon the court made findings that a grant of power to sell the real estate could not be implied from the language 
of the will. In this finding which, of course, is actually a conclusion of law we consider that the court was in error. It is 
self-evident that the testatrix herself did not distinguish between personalty and realty in her creation of the trust or her 
instructions to the trustee. As far as the language of her will is concerned the estate is a unit, however composed, and 
whatever she said applied alike to both classes of property. We do not think any distinction can properly be drawn 
because she used the word "interest," which technically would apply only to the income from personalty, not realty, but 
which (still technically) would include only the return on the bonds and debentures in her estate and would leave out 
the dividends from her shares of corporate stock (appraised at *70 $18,646.07,—not a negligible amount), as well as 
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the farm rents. In this instance her term "interest" must be taken as the equivalent of "income." Testatrix's language, 
then, being equally applicable to her personal and her real property, and making no distinction between them, cannot 
produce opposite results unless there is some significant difference in the character of her real-estate holdings to 
warrant the belief that she meant them to be differently treated, or some rule of law prevents implying a power to sell 
realty. The trial court relied on such a supposed rule of law.


The farm in question had not been occupied by the testatrix or any member of her family for about twenty-five years. 
The number of beneficiaries both at the time she executed her will and when she died, to say nothing of the possibility 
of after-born children, precludes the supposition that she wanted the farm preserved as a home for them. There is no 
indication that it had any sentimental value to her. She had formerly contracted to sell it and was now leasing it to 
tenants. There was no reference to it in the will. All the circumstances lead to the conclusion that she viewed it as an 
asset of no different standing than her cash, stocks, and bonds. Conceding that English cases and the earlier 
American cases which follow them support the court's conclusion, we note that their doctrine arose in, and was 
appropriate to, a rigid society where family lands were preserved intact to be handed down to the eldest son; but the 
reason for treating that which is a mere investment in land differently from one in securities or other form of personalty 
disappears in our very flexible society where land is an article of commerce and the rule of primogeniture has never 
been recognized. Under the circumstances of this will and of the estate with which it deals we find no reason to say 
that the testatrix withheld from her trustee powers in respect to one sort of property which *71 she had granted, by 
implication, in the other. Respondent has cited the following passage from Prof. Scott's work on trusts, which we 
consider expresses the modern and the better American law:


71


"The courts today are more ready to find that a power of sale is conferred upon the trustee than were the courts in 
England at common law. In the case of land, at least, the English courts were reluctant to infer an intention to give 
trustees a power of sale, since land was not ordinarily dealt with as a subject of commerce, passing freely from hand 
to hand, but was rather handed down in the family from generation to generation whenever possible. In England at 
common law the inference was that the trustee had no power to sell land unless it could be affirmatively determined 
from the language of the trust instrument as interpreted in the light of all the circumstances that the settlor intended to 
confer such a power. It is fair to say that in the United States today the inference is that the trustee has a power to sell 
and unless it appears from the language of the trust instrument as interpreted in the light of all the circumstances that 
the settlor intended that the land should be retained in the trust." 2 Scott, Trusts, p. 1022, sec. 190.


We hold, therefore, that the will contains an implied discretionary power in the trustee to sell the realty, as well as the 
personalty, of the trust estate.


Though the land or the personal property may thus be alienated by the trustee, of course the proceeds of the sale are 
subject to the trust and appellant argues that the residuary clause of the will is void because the trust, itself, runs 
beyond the permitted period. New York, for instance, has a statute, 40 McKinney's Consol. Laws of New York, 
Personal Property Law, art. 2, sec. 11, forbidding suspension of the absolute ownership of personal property for more 
than a designated period, and it may be assumed that the present trust would offend such a statute. Wisconsin, 
however, has no comparable *72 legislation. Only secs. 230.14 and 230.15, Stats., exist, and they have often been 
construed to the effect that they prohibit only the suspension of power to alienate, not the suspension of absolute 
ownership. If the trustee has power to sell, which he may exercise within the time specified by the statute, the trust is 
not void under our statutes even though the trust in the converted fund is perpetual. Holmes v. Walter (1903), 118 Wis. 
409, 421, 95 N. W. 380; Becker v. Chester (1902), 115 Wis. 90, 115, 91 N. W. 87, 91 N. W. 650; Will of Butter (1941), 
239 Wis. 249, 255, 1 N. W. (2d) 87. Appellant submits that it is undesirable for trusts to endure for longer periods than 
that set by the statute on alienation and that when, in 1925, Wisconsin took from the above New York statute the 
words "Limitations of future or contingent interests in personal property are subject to the rules prescribed in relation to 
future estates in real property" and inserted them in sec. 230.14, we imported the New York law, of which they formed 
a part, forbidding restraint on the absolute ownership of property. Concerning the desirability of prolonged trusts we 
express no opinion. That is a matter for the legislature. Concerning the alleged importation into Wisconsin law of the 
omitted portion of the New York statute we are very sure that the legislature did no such thing. With the whole New 
York statute before it, the fact that the Wisconsin legislature left out the part concerning suspension of ownership 
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argues strongly that our legislature did not want it and, by taking only the sentence quoted, directed Wisconsin courts 
to apply to future or contingent interests in personal property the prevailing Wisconsin rules applicable to such estates 
in real property. Such rules, as the Wisconsin cases already cited show, do not confine the duration of trusts to any 
prescribed period.


We conclude then, that a discretionary power of sale is given to the trustee by implication arising from the language of 
the will and from the circumstances of the case; that the *73 power pertains to the sale of both real and personal 
property in the trust estate; that because of such power of sale the absolute power of alienation has not been 
suspended by the provision identified "Third (4)" of the will; and that such section is a valid testamentary disposition of 
both the real and the personal property. The judgment of the learned county court is therefore affirmed in so far as it 
dealt with personalty and reversed in so far as it dealt with realty.


73


Other issues of law are treated in the briefs but the decision sustaining Third (4) makes it unnecessary to discuss 
them.


The briefs of both parties exceeded fifty pages and each has applied according to rule and to sec. 251.264, Stats., for 
the allowance of costs of printing his entire brief. The questions involved have been difficult and the briefs on each side 
have been unusually helpful and are no longer than required for the careful analysis of which we have had the benefit. 
We allow respondent the costs applied for and regret that it is not possible to recognize appellant's assistance to us in 
like manner.


By the Court. —Judgment affirmed as it affects personalty and reversed as it affects realty and cause remanded for 
further necessary proceedings consistent with the opinion. Costs for printing respondent's entire brief allowed.
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TN 31.04.03  Knowledge of Trust Where Conveyance Comes Under Sec. 689.07, 
F.S.  (Rev. 12/04)  


Title is in X, trustee. The conveyance to X contained no reference to a trust other than the word 
"trustee" after the grantee's name and there is no trust declaration or other trust instrument of record 
concerning the trust.  


However, the purchaser has personal knowledge of the terms of the existing trust and has 
personal knowledge of the beneficiaries. The question is whether in addition to a conveyance from 
the trustee, conveyances should also be obtained from all of the beneficiaries.  


The conveyance to the trustee was strictly within the scope of Sec. 689.07, F.S., which provides 
that a fee simple title shall become vested in the grantee with full power and authority to convey. 
That section originally was enacted to avoid the consequences of secret trusts and to protect bona 
fide purchasers for value and ordinarily can be relied on by a purchaser without knowledge of an 
existing trust. See TN 31.04.01.  


However, as stated in Arundel Debenture Corporation v. LeBlond, 190 So.765 (Fla. 1939), the 
section in question does not preclude the establishment of a resulting trust. By amendment in 1959 to 
the same section, the Legislature expressly provided for the later filing of a trust instrument. The 
Fund has previously taken the position that where a trust instrument is filed subsequently, title could 
not be insured based on a deed from the trustee unless the trust instrument itself contained a full 
power of sale. TN 31.04.02.  


It is uncertain whether a purchaser with actual knowledge of the terms of the trust, as in the 
present case, would be protected by Sec. 689.07, F.S., in accepting a conveyance from X, 
individually and as trustee. Nothing was found to indicate that the Supreme Court of Florida has ever 
decided that exact point but the situation is hard to distinguish from the situation in which a 
declaration of trust or other trust instrument has been filed subsequent to the filing of the deed. See 
Title Standard 13.1.  


Accordingly, The Fund's opinion is that a requirement of a conveyance from the beneficiaries, 
in addition to a conveyance from the trustee, is a reasonable precaution and should not be waived 
unless the trust instrument is recorded and gives the trustee a power of sale. In the alternative, if the 
trustee is given sufficient powers on the unrecorded trust agreement so that the trust constitutes an 
active trust but consents from the beneficiaries are required for the transaction to be insured, such 
consents in recordable form should be obtained. Because third parties without knowledge are 
otherwise protected under Sec. 689.07, F.S., the consents should not be recorded. 
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The 2002 Florida Statutes


Title XL
REAL AND PERSONAL 


PROPERTY


Chapter 692
CONVEYANCES BY OR TO PARTICULAR 


ENTITIES


View Entire 
Chapter


692.03  Validity of conveyances by certain foreign corporations recorded for 7 years; limitation.-- 


(1)  Whenever any conveyance, by the surviving directors or trustees of a foreign corporation, which has 
been dissolved for any cause, or which has had its permit to transact business in the state canceled for 
failure to pay fees due the Department of State, or which has failed to comply with the provisions of 
laws of this state, has been executed and delivered to any grantee or grantees, and has for a period of 7 
years or more been spread upon the records of a county wherein the land therein described is situated, 
the same shall be taken and held by all the courts of this state in the absence of any showing of fraud, 
adverse possession, or pending litigation, to have authorized the conveyance of, or to have conveyed, 
the fee simple title, or any interest therein, of the corporation on whose behalf said instrument has 
been executed to the land therein described. 


(2)  This section shall not apply to any conveyance, the validity of which shall be contested or shall have 
been contested by suit commenced heretofore or prior to July 1, 1954. 


History.--ss. 1, 2, ch. 28078, 1953; ss. 10, 35, ch. 69-106. 
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Select Year:   2002  Go


The 2002 Florida Statutes


Title XLII
ESTATES AND 


TRUSTS


Chapter 734
PROBATE CODE: FOREIGN PERSONAL REPRESENTATIVES; 


ANCILLARY ADMINISTRATION


View Entire 
Chapter


734.101  Foreign personal representative.-- 


(1)  Personal representatives who produce authenticated copies of probated wills or letters of 
administration duly obtained in any state or territory of the United States may maintain actions in the 
courts of this state. 


(2)  Personal representatives appointed in any state or country may be sued in this state concerning 
property in this state and may defend actions or proceedings brought in this state. 


(3)  Debtors who have not received a written demand for payment from a personal representative or 
curator appointed in this state within 60 days after appointment of a personal representative in any 
other state or country, and whose property in Florida is subject to a mortgage or other lien securing the 
debt held by the foreign personal representative, may pay the foreign personal representative after the 
expiration of 60 days from the date of appointment of the foreign personal representative. Thereafter, a 
satisfaction of the mortgage or lien executed by the foreign personal representative, with an 
authenticated copy of the letters or other evidence of authority attached, may be recorded in the public 
records. The satisfaction shall be an effective discharge of the mortgage or lien, irrespective of whether 
the debtor making payment had received a written demand before paying the debt. 


(4)  All persons indebted to the estate of a decedent, or having possession of personal property 
belonging to the estate, who have received no written demand from a personal representative or 
curator appointed in this state for payment of the debt or the delivery of the property are authorized to 
pay the debt or to deliver the personal property to the foreign personal representative after the 
expiration of 60 days from the date of appointment of the foreign personal representative. 


History.--s. 1, ch. 74-106; s. 98, ch. 75-220; s. 1028, ch. 97-102; s. 170, ch. 2001-226; s. 110, ch. 2002-1. 


Note.--Created from former s. 734.30. 
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TN 22.05.10   Reconveyances in Satisfaction of Mortgages (Rev. 12/07)  


A. In 1983, a corporation conveyed property to an individual who gave back a purchase money 
mortgage maturing in three years. In 1986, the individual reconveyed the property to the corporation, 
presumably in satisfaction of the mortgage, although the conveyance did not so state, nor was a 
satisfaction filed of record. By warranty deed, filed of record in 1987, the corporation conveyed the 
property to a third person from whom the present title was derived.  


 
The situation creates two questions: (1) was the mortgage eliminated, and (2) can the 


reconveyance be accepted as an absolute conveyance or should it be questioned on the ground that it 
may have been given merely as additional security and, therefore, only amounted to a new 
mortgage? As to the first question concerning the mortgage, The Fund's conclusion is that it has been 
eliminated for two reasons. It has become unenforceable by Sec. 95.281, F.S., since no agreement 
extending payment has been filed of record. The second reason is that the former mortgagee's 
conveyance out by warranty deed without excepting the mortgage has resulted in an estoppel against 
the mortgagee. See Vliet v. Anthony, 164 So.138 (Fla. 1935).  


 
The second question as to the effect of the reconveyance causes more concern. The hazards 


involved are illustrated in Stovall v. Stokes, 115 So.828 (Fla. 1928), and if the transaction were of 
comparatively recent date, certainly it would be questioned, and clarification and proof that the 
reconveyance was executed as an absolute conveyance in satisfaction of the mortgage would be 
required.  


 
However, since the deed, absolute in form, reconveying the property to the mortgagee and a 


subsequent deed out of the mortgagee to a third party, have both been of record more than 20 years, 
The Fund's view is that Sec. 95.231, F.S., bars any possible claim that the reconveyance was 
intended merely as a mortgage. The Supreme Court supports this view in Grable v. Nunez, 64 So.2d 
154 (Fla. 1953).  


 
Accordingly, as to the two questions presented, a title policy can be issued.  
 


B. The owner of certain real property conveyed it to a purchaser and took back a purchase 
money mortgage. Thereafter the mortgagor reconveyed the property to the mortgagee who executed 
a satisfaction of the mortgage. The deed and satisfaction were placed of record.  


 
The mortgagee has executed an affidavit stating that the reconveyance was in full satisfaction of 


the mortgage, as evidenced by the satisfaction, and not as additional security and that the note and 
mortgage were marked discharged and returned to the mortgagor.  


 
The question is whether the affidavit may be considered as sufficient proof of the bona fides of 


the transaction and of the fact that an absolute conveyance was intended instead of a conveyance 
merely as additional security.  


 
The affidavit of the mortgagee would not be binding on the mortgagor and unless the deed of 


reconveyance expressly recited that it was in satisfaction of the mortgage which would operate as an 
estoppel against the mortgagor, it is thought that as long as the title remains in the mortgagee there 
would be some risk involved.  







 
However, if a policy is to be issued to a bona fide purchaser or bona fide mortgagee from the 


present owner who took the reconveyance, The Fund's opinion is that such prospective purchaser or 
mortgagee would be entitled to rely on the record, and upon acquiring title or a mortgage lien for an 
adequate consideration, any substantial risk would be eliminated. See Title Standard 9.5.  


 
C. After a mortgage is in default, some mortgagors offer to deed the property to the mortgagee 


to prevent a foreclosure action. This procedure presents certain problems.  
 
The first problem is the possibility that the deed from the mortgagor to the mortgagee could be 


construed as additional security and not as an absolute conveyance. To prevent such an interpretation 
the deed should contain language specifically providing that the deed is an absolute conveyance of 
the title in consideration of the cancellation of the debt secured by the mortgage, and is not intended 
to be an additional security.  


 
It is suggested that the mortgage being cancelled be specifically referred to in the deed by book 


and page number. Ordinarily, this will merge the ownership of the fee-simple title with the 
ownership of the lien of the mortgage in the same person so that the lien of the mortgage is thereby 
extinguished.  


 
Sometimes the mortgagee does not want this to happen but prefers that the mortgage lien 


remain in existence so that he can later sell the property subject to the mortgage. In such case the 
deed should recite that the consideration is the release of the personal liability of the debtor, and that 
the intention of the parties is that there shall not be a merger of the fee with the lien so that the lien is 
preserved in favor of the mortgagee. A good discussion of this problem can be found in FLORIDA 
REAL PROPERTY TITLE EXAMINATION AND INSURANCE IN FLORIDA (CLE 6th ed. 
2010), Sec. 5.17.  


 
An additional danger in this procedure is the possibility that the deed in lieu of foreclosure 


might be attacked by a creditor of the mortgagor as being a fraudulent conveyance should the 
mortgagor thereafter, and within two years of the deed in lieu of foreclosure, file a petition in 
bankruptcy or have such a petition filed against him. It also might be considered a preferential 
transfer if bankruptcy is filed within 90 days after the deed. To minimize this problem the attorney 
handling the transaction should attempt to establish the solvency of the mortgagor-grantor at the time 
of the deed, which probably should be by a statement from a certified public accountant who has 
recently audited the books of the grantor. Special attention should be given to determining that there 
are no withholding or Social Security taxes due from the mortgagor-grantor to the United States. In 
addition an attempt should be made to determine that the current value of the property is not 
substantially in excess of the balance due under the mortgage.  


 
Under 11 U.S.C., Sec. 548(a) a transfer made within two years of filing a petition in bankruptcy 


can be set aside if the transfer is for less than a reasonably equivalent value in exchange for such 
transfer. The courts have set aside transfers for less than 70 percent of the market value. Durrett v. 
Washington Nat. Ins. Co., 621 F.2d 201 (5th Cir. 1980).  


 







Until the United States Supreme Court's ruling in BFP v. Resolution Trust Corp., 114 S.Ct. 
1757 (1994), Sec. 548(a) applied to judicial foreclosure sales, even though the mortgage was 
recorded before the two-year period. In the BFP case, the Supreme Court held that a fair and proper 
price or a “reasonably equivalent value,” for foreclosed property, is the price in fact received at the 
foreclosure sale, so long as all the requirements of the state's foreclosure law have been complied 
with. The Supreme Court, however, limited its decision to foreclosures and stated that the Sec. 548 
“reasonably equivalent value” criterion will continue to have independent meaning (ordinarily a 
meaning similar to fair market value) outside the foreclosure context.  


 
Therefore, for issuing a title policy, Sec. 548 is still applicable for other sales or transfers 


outside the foreclosure sale context, such as sheriff's sales or deeds in lieu of foreclosure.  
 


Finally a deed in lieu of foreclosure which extinguishes the mortgage lien will not extinguish 
intervening liens and encumbrances. See Gourley v. Wollam, 348 So.2d 1218 (Fla. 4th DCA 1977).  


 
D. Avoidance of Transfer by Creditors  
 
The acquisition of title by the mortgagee by deed in lieu of foreclosure may be set aside under 


the Bankruptcy Code or state statutes, therefore, a policy issued to a mortgagee-grantee should 
contain an exception as follows:  


 


Any invalidity of, or the avoidance of, the transfer of an interest in the insured 
premises pursuant to the provisions of the Bankruptcy Code (11 U.S.C.) or similar 
state insolvency or debtor and creditor law.  
 


The exception should appear in a title policy issued to a bona fide purchaser from the 
mortgagee-grantee within two years after the recordation date of the deed to the mortgagee-grantee 
and thereafter if a petition in bankruptcy was filed by or against the mortgagor-grantor or the 
mortgagee-grantee within the two-year period.  


 
However, a title policy may be issued to a mortgagee-grantee or bona fide purchaser from the 


mortgagee-grantee without an exception after 90 days but within the two-year period if it can be 
determined (1) that the amount of the outstanding indebtedness plus the amount paid to the 
mortgagor is reasonably equivalent to the fair market value of the property, not less than 70 per cent, 
and (2) that the mortgagee-grantee is not an insider as defined in 11 U.S.C., Sec. 101; and (3) that 
mortgagee-grantee is without knowledge of the voidability of the mortgagor's transfer, such as the 
insolvency of the mortgagor grantor; and (4) that no petition has been filed under the Bankruptcy 
Code by or against the mortgagor-grantor or the mortgagee-grantee within 90 days of the recordation 
date of the deed to mortgagee. See 11 U.S.C., Secs. 547, 548 and 550.  


 
As an alternative to inclusion of the above exception in policies insuring the grantee of a deed in 


lieu of foreclosure, the Fund Member may utilize the 2006 ALTA policy form which contains a pre-
printed creditors' rights exclusion. In all other cases the above exception must be shown unless the 
underwriter has authorized its waiver. 


 








318 So.2d 416 (1975)


LAWYERS TITLE GUARANTY FUND, a Business Trust of the State of Florida, Appellant,
v.


MILGO ELECTRONICS, a Florida Corporation, Appellee.


No. 74-1540.


July 22, 1975.
Rehearing Denied September 15, 1975.


District Court of Appeal of Florida, Third District.


*417 Taylor, Brion, Buker, Hames & Greene and Arnaldo Velez, Miami, for appellant.417


Adams, George, Wood, Lee & Schulte and David L. Willing, Miami, for appellee.


Before BARKDULL, C.J., and HENDRY and HAVERFIELD, JJ.


PER CURIAM.


The question involved in this appeal is the liability of a title insurance company on a title policy written at the time the 
appellee purchased a tract of land.


The policy in question covered Tract 17 of Section 27, Township 53 South, Range 40 East, according to the Plat of 
Florida Fruit Lands Company's Subdivision No. 1, Recorded in Plat Book 2, Page 17, of the Public Records of Dade 
County, Florida. The plat in question showed a blank space between tract 17 and tract 16 to the east [a copy of a 


portion of this plat, as prepared by the County engineering department is attached as a footnote].[1] A survey secured 
at the time of the closing of *418 the transaction disclosed a 15' easement outside of tract 17 to the east [see a copy of 


a portion of the survey noted in footnote].[2]


418


Subsequent to the transaction closing and the issuance of the title policy, Milgo [as plaintiff] brought an action to enjoin 
The Executive Center, Inc. from the use of the 15' strip in question. Executive answered, contending that it had a right 
to use this strip for ingress and egress and that same was not within tract 17. Milgo called upon the title company to 
defend this action; the title company declined to do so upon the ground that the strip in question was outside of tract 
17 and, therefore, not covered by their title policy. Milgo lost its action against Executive, that court in effect 


determining that the 15' was not within tract 17.[3]


Thereafter, Milgo instituted the instant suit, contending that the title company was liable on its policy for damages, 
attorney fees, and costs incurred in the earlier action and in the current action. A judgment resulted in favor of Milgo. 
We reverse.


It is clear from the plat that there was a vacant strip of land between tract 17 and tract 16 to the east.[4] The appellee 
took title to the subject land by a deed of conveyance which described the property by reference to the plat, and 
particulars appearing on the plat are to be regarded as if expressly set forth in the deed. Kahn v. Delaware Securities 
Corp. *419 114 Fla. 32, 153 So. 308; Bishop v. Johnson, Fla.App. 1958, 100 So.2d 817; Spencer v. Wiegert, Fla.App. 
1959, 117 So.2d 221. Therefore, the appellee is charged with actual or constructive knowledge of the existence of a 
vacant strip of land lying to the east of its platted property. In addition, the survey [which Milgo had at the time of its 
closing on its purchase of tract 17] demonstrated that the 15' was outside of tract 17.


419


Schedule B, § 6 of the policy of insurance issued herein clearly states that the guarantee is subject to any easements 
and other encumbrances appearing in the plat or drawings referred to under Schedule A-3 [the description of the 
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property guaranteed]. Therefore, the appellee having notice of this vacant strip of land, which the policy clearly 
excludes from its guarantee, is not entitled to recover damages allegedly pertaining to said strip of land.


Furthermore, the policy [under § 4(2) of the conditions] clearly excludes from the guarantee "* * * the title and rights of 
the owner * * * beyond the boundaries of the property described * * * in any streets, roads, lanes or alleys or other 
ways in or upon which said property abuts * * *". As a result, the appellant could incur no liability upon the trial court's 


determination that the vacant strip of land created an easement for right of way for ingress or egress.[5]


Therefore, it appearing that the strip in question was not a part of tract 17 and it was not covered by the title insurance 
policy, the final judgment under review was erroneously entered and the same be and it is hereby reversed and set 
aside, with directions to dismiss the plaintiff's complaint and cause of action at the cost of the plaintiff.


Reversed and remanded, with directions.


[1] ">1. 


[2] ">2. 


[3] It would appear that the doctrines of law of the case and/or estoppel by judgment could not be applied against the appellee in the 
case sub judice. See: McGregor v. Provident Trust Company of Philadelphia, 119 Fla. 718, 162 So. 323; Pennsylvania Insurance 
Company v. Miami National Bank, Fla. App. 1970, 241 So.2d 861.


[4] This appears on the plat to be an extension of N.W. 82nd Avenue running north and south.


[5] Nothing contained herein should be construed as determining the appellee's right to assert any claim of title it might have in said 
strip of land, pursuant to the holdings in Servando Building Company v. Zimmerman, Fla. 1956, 91 So.2d 289; Langston v. City of 
Miami Beach, Fla.App. 1971, 242 So.2d 481.


Save trees - read court opinions online on Google Scholar.


Page 2 of 2Lawyers Title Guaranty Fund v. Milgo Electronics, 318 So. 2d 416 - Fla: Dist. Court of A...


5/3/2013http://scholar.google.com/scholar_case?case=16786989809512322659&q=318+so.+2d+416...








599 So.2d 694 (1992)


OCEAN BANK OF MIAMI, a state banking corporation, Appellant,
v.


INV-UNI INVESTMENT CORP., a Florida corporation, Appellee.


No. 91-273.


May 12, 1992.
Rehearing Denied June 16, 1992.


District Court of Appeal of Florida, Third District.


*695 Kirkpatrick & Lockhart and Warren R. Trazenfeld, Miami, for appellant.695


Richard S. Rachlin, West Palm Beach, for appellee.


Before BARKDULL, HUBBART and FERGUSON, JJ.


FERGUSON, Judge.


The question presented in this appeal is whether the conduct of Ocean Bank in receiving a mortgage from a corporate 
borrower without conducting an investigation into the authority of the borrowers's officers amounted to a fraud so that 
the mortgage should be nullified.


Background


Jesus Amado was the president, treasurer, and sole director of Inv-Uni Investment Corporation. His son, Jesus 
Amado, Jr., was the corporation's vice-president and secretary. Tarscisio Ottogalli, an Italian businessman, and sole 
shareholder, appointed the Amados as the corporation's officers.


Inv-Uni's articles of incorporation empowered the corporation to mortgage and dispose of its real estate. Jesus Amado, 
president, was given a broad power of attorney which authorized him to enter into any contract he considered 
beneficial to the interests of the corporation.


In 1982, Amado used corporate funds for the purchase of unimproved real property and construction of a warehouse 
on the parcel. The land and warehouse were Inv-Uni's major assets. Four years later, Amado mortgaged the 
warehouse to Ocean Bank of Miami as collateral for a loan to Luxury Auto Sales, Inc., a Florida corporation owned by 
Amado and his son. Amado and his son were also the sole officers and directors of Luxury Auto Sales, Inc. The 
Amados gave twenty shares of Luxury's stock to Inv-Uni as collateral for the Ocean Bank loan.


In 1987, the loan to Luxury Auto went into default for nonpayment. Ocean Bank filed suit to foreclose the mortgage; 
Inv-Uni filed a two-count action seeking, in the first count, a declaratory judgment that the mortgage was void and, in 
the second count, damages for slander of title. The trial court directed a verdict for Ocean Bank on the slander of title 
claim. On the declaratory judgment complaint, the court ruled that the mortgage to Ocean Bank was null and void 
because Amado, Sr., had no actual or apparent authority to mortgage the property and Ocean Bank had a duty to 
inquire into Amado's authority to pledge the land owned by Inv-Uni. By that latter ruling Ocean Bank's foreclosure 
action was mooted. We disagree with the declaratory judgment.


Section 692.01
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Section 692.01, Florida Statutes (1991), the controlling provision, was enacted in 1971 to allow corporations, through 
their presidents or vice-presidents, to execute instruments conveying an interest in land without obtaining a corporate 
resolution. Any instrument executed in accordance with the statute is deemed valid as against third parties even 
though the officer was without authority to enter into the transaction, unless there was fraud by the receiving party. The 
statute states:


*696 any corporation may execute instruments ... mortgaging, or affecting any interest in its land by 
instruments sealed with the common or corporate seal and signed in its name by its president or any 
vice president or chief executive officer... . No corporate resolution need be recorded to evidence the 
authority of the person executing the ... mortgage,... and an instrument so executed shall be valid 
whether or not the officer signing for the corporation was authorized to do so by the board of directors, 
in the absence of fraud in the transaction by the person receiving it.


696


It is undisputed that the mortgage instruments, except for the corporate resolution, were proper in form. The question 
is whether Ocean Bank, the party receiving the mortgage, acted fraudulently in its dealing with Inv-Uni.


Inv-Uni relies on American Business Credit Corp. v. First State Bank, 385 So.2d 1080 (Fla. 4th DCA 1980), for the rule 
that a person dealing with an officer of a corporation has a duty to inquire into the officer's authority when 
circumstances indicate a fraudulent purpose. There it was held that a bank breached a duty to inquire where the 
corporation's president pledged corporate assets to secure a personal loan. The American decision made no mention 
of section 692.01.


In a later case, Prezioso v. Cameron, 559 So.2d 423 (Fla. 4th DCA 1990), the same court, construing the statute, 
concluded that a bank had no duty to inquire where the corporate officer executed a mortgage to secure a loan 
obtained on behalf of the corporation with the proceeds going to the same corporation. A challenge had been made, in 
the lender's action to foreclose on the mortgage, that the lender knew or should have known that officers of the 
borrowing corporation were without authority to pledge the corporation's assets, or that the lender had a duty to inquire 
into the authority of the officers to mortgage the corporation's property.


Rejecting the defense and affirming a summary judgment for the lending institution, the court held that in the absence 
of evidence of fraud on the part of the lender, there was a statutory right to rely on the officer's status as sufficient 
power to bind the corporation in the execution of mortgage instruments. Id. at 424. The court further distinguished 
Prezioso from American, noting that in American the officer pledged corporate property as security for a personal loan.


Duty to Investigate


Inv-Uni points to certain facts in the record, from the testimony of Ocean Bank's loan officer, as evidence which placed 
a duty on the bank to closely scrutinize Amado's actions as president of Inv-Uni. Particular reliance is placed on the 
testimony of the loan officer in charge of the transaction, Walter de Villiers, who acknowledged an awareness that the 
proceeds from the loan secured by Inv-Uni's property was to establish a $300,000 line of open credit to another 
corporation, Luxury Auto Sales, where the Amados were sole officers and owners. De Villiers testified that he 
assumed Amado was also a part owner of Inv-Uni, and knew that an "Italian gentleman" had an ownership interest in 
the corporation.


Applying section 692.01 to the facts, which are essentially undisputed, the question is whether Ocean Bank had duty 
to investigate, and whether that failure to investigate rose to the level of fraud as contemplated by the statute. As there 
is no statutory history to aid us in determining what the legislature intended when it wrote that an instrument is valid "in 
the absence of fraud in the transaction by the person receiving it," we assume from the plain language that the 
legislature intended such transactions to be valid unless there was fraud by the lender, or complicity between the 
lender and officers of the corporation giving the mortgage.
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Section 692.01 is a codification of the equitable principle that "[w]here a prejudicial situation results from a wrongful act 
of a third person, the decision must be against the party whose conduct made possible the wrongful act, either by 
fraud or negligence." Gables Racing Ass'n v. Persky, 148 Fla. 627, 643, 6 So.2d 257, 263 *697 (1941). Accord 
Southeast First Nat'l Bank v. Scutieri, 396 So.2d 859 (Fla.3d DCA 1981). The statute serves the worthwhile end of 
uncluttering the channels of commerce by relaxing legal obligations of commercial lenders to investigate the authority 
of duly-appointed officers of corporations with whom they do business. It was Mr. Ottogalli, the sole owner and real 
party in interest, who placed the Amados in a position to defraud.


697


Fraud


Although we conclude, on the facts known to the lender, that the transaction was not of a suspicious character so as to 
trigger a duty to investigate, there is a question whether a mere failure to investigate would have justified an 
invalidation of the mortgage if the circumstances had been suspicious. Assuming a breach of a legal duty, a fact-finder 
in a tort action could find that Ocean Bank was negligent by common-law standards. However, a finding of fraud on the 
part of Ocean Bank as the party receiving the mortgage — beyond ordinary negligence — must be shown under the 
statute in order to defeat the bank's rights as mortgagee. There is a clear distinction between negligence and fraud. 
Bohlen, Misrepresentation as Deceit, Negligence, or Warranty, 42 Harv. L.Rev. 733, 738 (1929). On this point, the 
analysis ends with an examination of fraud as defined in Florida in law.


To prove fraud a plaintiff must establish that the defendant made a deliberate and knowing misrepresentation which 
was designed to cause detrimental reliance. First Interstate Dev. Corp. v. Ablanedo, 511 So.2d 536 (Fla. 1987). 
Scienter, or guilty knowledge, is an element of intentional misconduct, which can be established by showing actual 
knowledge, or that the defendant was reckless or careless as to the truth of the matter asserted. See Lance v. Wade,
457 So.2d 1008, 1011 (Fla. 1984).


Where a plaintiff assigns fraud to the failure of a defendant to investigate, it must be shown that the defendant 
deliberately refused to examine that which it was his duty to examine, or made representations as to a condition which 
had not been examined without knowing whether it was true or false, and it proved to be untrue. Jones Nat'l Bank v. 


Yates, 240 U.S. 541, 555, 36 S.Ct. 429, 435, 60 L.Ed. 788 (1916). Therefore, to constitute fraud in its usual sense,[1]


Inv-Uni had to establish that Ocean Bank breached a duty to investigate, and made a misrepresentation as to a 
material fact with reckless disregard for the truth. On an application of relevant legal and equitable principles to the 
facts, a fraud level of culpability cannot be established because Ocean Bank made no false statement of a material 
fact, see Watson v. Jones, 41 Fla. 241, 25 So. 678 (1899), nor did it commit any deception. See Southern States 
Power Co. v. Ivey, 118 Fla. 756, 160 So. 46 (1935).


De Villiers, who had known Mr. Amado for years, testified that the transaction was not so unusual as to put a third 
party on notice of a possible fraud and that it was a common lending practice to pledge one corporation's assets to 
secure a loan to a second corporation where the corporations had the same officers. He also testified that it has not 
been the practice, in any of the banks where he worked previously, to obtain shareholder approval in corporate loan 
transactions. The practice described by de Villiers comports with section 692.01 and Florida case law which holds that 
"[w]hen, in the usual course of business of a corporation, an officer or other agent is held out by the corporation or has 
been permitted to act for it or manage its affairs in such a way as to justify third persons who deal with him in inferring 
or assuming that he *698 is doing an act within the scope of his authority, the corporation is bound thereby." Symons 
Corp. v. Tartan-Lavers Delray Beach, Inc., 456 So.2d 1254, 1258 (Fla. 4th DCA 1984). See also Master Consolidated 
Corp. v. BancOhio Nat'l Bank, 61 Ohio St.3d 570, 575 N.E.2d 817 (1991) (lender was entitled to rely on officer's 
request to disperse proceeds, without making an investigation, where the funds were routed to parent corporation; 
funds to parent corporation did not raise specter of unauthorized gift or loan).


698


Conclusion
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We do not decide whether under any set of circumstances a lender, which is not a participant in a fraud by officers of a 
borrowing corporation, would nevertheless become an accomplice by inaction where there is knowledge of the 
wrongdoing. In this case, Ocean Bank's officer testified that he thought Jesus Amado was an owner of both 
corporations. Facially, there was no personal loan to the Amados. In connection with the pledge of Inv-Uni's property 
to secure the loan to Luxury Auto Sales, there was a transfer of stock in Luxury Auto Sales to Inv-Uni which created 
the appearance of a valid transaction.


We hold that section 692.01, in the absence of fraud, relieves a lender receiving a mortgage on corporate property of a 
duty to investigate for actual authority where the officers of the corporation giving the mortgage are common to another 
corporation to which the loan proceeds are paid. An invalidation of the lender's mortgage for misdeeds of the 
borrowing corporation's officers, without evidence of an intentional misrepresentation or deception by the lender, or 
proof that the lender had knowledge of a fraud by the corporation's officers, would contravene the obvious intent of the 
statute.


Reversed and remanded with directions to enter a judgment for the appellant.


[1] No claim is made that the bank's actions amounted to a constructive fraud or legal fraud as those terms generally apply only 
where a confidential or fiduciary relationship has been abused. See Puchner v. Bache Halsey Stuart, Inc., 553 So.2d 216 (Fla.3d 
DCA 1989); Menendez v. Beech Acceptance Corp., 521 So.2d 178 (Fla.3d DCA 1988); 27 Fla.Jur.2d Fraud & Deceit § 14 (1981). 
Neither is there a claim that the bank conspired with the borrower's officers to defraud the owner. See Snead v. United States 
Trucking Corp., 380 So.2d 1075 (Fla.1st DCA), rev. denied, 389 So.2d 1116 (Fla. 1980).
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Select Year:   2002  Go


The 2002 Florida Statutes


Title XXXVI
BUSINESS ORGANIZATIONS


Chapter 607
CORPORATIONS


View Entire Chapter


607.1501  Authority of foreign corporation to transact business required.-- 


(1)  A foreign corporation may not transact business in this state until it obtains a certificate of 
authority from the Department of State. 


(2)  The following activities, among others, do not constitute transacting business within the meaning of 
subsection (1): 


(a)  Maintaining, defending, or settling any proceeding. 


(b)  Holding meetings of the board of directors or shareholders or carrying on other activities concerning 
internal corporate affairs. 


(c)  Maintaining bank accounts. 


(d)  Maintaining officers or agencies for the transfer, exchange, and registration of the corporation's own 
securities or maintaining trustees or depositaries with respect to those securities. 


(e)  Selling through independent contractors. 


(f)  Soliciting or obtaining orders, whether by mail or through employees, agents, or otherwise, if the 
orders require acceptance outside this state before they become contracts. 


(g)  Creating or acquiring indebtedness, mortgages, and security interests in real or personal property. 


(h)  Securing or collecting debts or enforcing mortgages and security interests in property securing the 
debts. 


(i)  Transacting business in interstate commerce. 


(j)  Conducting an isolated transaction that is completed within 30 days and that is not one in the course 
of repeated transactions of a like nature. 


(k)  Owning and controlling a subsidiary corporation incorporated in or transacting business within this 
state or voting the stock of any corporation which it has lawfully acquired. 


(l)  Owning a limited partnership interest in a limited partnership that is doing business within this state, 
unless such limited partner manages or controls the partnership or exercises the powers and duties of a 
general partner. 
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(m)  Owning, without more, real or personal property. 


(3)  The list of activities in subsection (2) is not exhaustive. 


(4)  This section has no application to the question of whether any foreign corporation is subject to 
service of process and suit in this state under any law of this state. 


History.--s. 136, ch. 89-154. 
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210 So.2d 283 (1968)


Alfred O. REIGER, Jr., and Other Abutting Land Owners On an Unnamed Canal Flowing into 
Kiss Lake, in Dade County, Florida, Not Named, but Made Parties As Members of a Class, 


Appellants,
v.


ANCHOR POST PRODUCTS, INC., a Florida Corporation et al., Appellees.


No. 67-478.


May 7, 1968.
Rehearing Denied May 29, 1968.


District Court of Appeal of Florida. Third District.


Quinton, Leib, Parks & Aurell, Miami, for appellants.


Manners & Amoon, Miami, for appellees.


Before CHARLES CARROLL, C.J., and HENDRY and SWANN, JJ.


HENDRY, Judge.


Appellees, defendants below, are owners of property abutting a man-made body of water known as Kiss Lake located 
in the Coral Park Estates Subdivision of Dade County. Acting collectively, appellees hired codefendant, Anchor Post 
Products, Inc., to erect a fence across the waterway entrance to the lake in an effort to restrict the use thereof to 
themselves as abutting owners. Appellants are owners of property abutting canals which are connected to the lake. 
They sought to prevent *284 construction of the fence by instituting suit below.284


Prior to the final hearing, the parties entered into the following stipulation of facts:


"1. The named plaintiff, Alfred O. Reiger, Jr., resides at 1501 S.W. 99th Court, in Dade County, Florida.


"2. The residence of the named plaintiff, Alfred O. Reiger, Jr., abuts onto the unnamed canal which is 
the subject matter of the instant law suit which connects with a body of water known as Kiss Lake.


"3. A certain body of water commonly known as Kiss Lake, being thirty-six (36) acres, more or less, in 
size, and man-made in nature is located in Dade County, Florida and more specifically in Section 
Seven of Coral Park Estates, being a subdivision of a portion of the N.E. 1/4 of Section 8, Township 54 
S., Range E., and a replat of a portion of Coral Park Estates Section Five (P.B. 68, P. 94).


"4. The canal upon which the property of the plaintiff Reiger, and the members of his class abuts opens 
into Kiss Lake at the extreme southwest corner of the afore-described lake, and at its entrance is 
approximately 100 feet, more or less, in width.


"5. The aforementioned canal is the sole means of ingress and egress by water into Kiss Lake.


"6. The aforementioned canal and lake as it exists now are man-made and were created as a part of 
the development of a residential area originally known as Coral Park Estates.


"7. The aforementioned canal is unnamed and connects with a body of water known as The Tamiami 
Canal which ultimately connects with a body of water commonly identified as Biscayne Bay, all of which 
being in Dade County, Florida.
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"8. The aforementioned canal is navigable by boat in its entirety from its connection to Kiss Lake to its 
connection with the Tamiami Canal.


"9. The point at which the defendants seek to erect the fence in controversy, is approximately 100 feet 
wide and is located in the Southwest corner of Kiss Lake in the proximate vicinity of the entrance of the 
canal into the lake.


"10. The erection of the fence as contemplated by the Defendants would block egress and ingress by 
water into Kiss Lake.


"11. Since the completion of the aforementioned canal and Kiss Lake, owners of property abutting the 
lake and owners of property abutting the canal have used both the canal and lake for water sports, 
boating, fishing.


"12. That the land comprising the lake bottom of the said lake at the time the said lake and surrounding 
property was subdivided to create Coral Park Estates, Section Seven (7), was owned by Galloway, Inc., 
a Florida corporation, which has not transferred the fee simple ownership of said lake bottom to either 
of the parties herein, the State of Florida or the general public."


The officially recorded plat of Coral Park Estates, Section Seven, was introduced into evidence at the final hearing. 
Contained thereon is an accurate graphic representation of Kiss Lake, together with the following recital:


"That the lake as shown on the attached plat is hereby dedicated to the joint and several use of the lot 
owners of lots fronting on said lake. The owners of said lots shall have the right to bathe in waters of 
said lake and in a lawful and sportsmanlike manner to boat and fish on the waters thereof. The use and 
privilege herein granted shall be extended to the families of said owners, their heirs, successors or 
assigns, lessees or tenants and their other *285 guests, but does not extend to the use of said waters 
for any commercial purpose, or to derive profits therefrom or to any use which would create a nuisance 
and be ojectionable to the majority of the owners of property fronting on said lake, or which would affect 
the health of the community. No boathouse or other structure shall be erected on the shores of said 
lake or extend into the waters thereof unless the same be approved by the majority of the owners of the 
property fronting on said lake."


285


The record on appeal reflects that a majority of the owners of lake front property have approved construction of the 
contemplated fence.


The chancellor's findings are reflected in the final order:


"It is the finding of this Court that the written terminology as expressed in the plat of Coral Park Estates, 
Section 7, grants unto all the lake front owners on said lake * * * an exclusive affirmative easement to 
use the waters of said lake to the exclusion of the Plaintiffs herein and other members of the general 
public * * *"


Based upon these findings, the court below entered judgment in favor of the defendants and dissolved the temporary 
injunction previously issued. Plaintiffs prosecute the instant appeal.


The thrust of appellant's contention is that the language contained in the plat does not create an exclusive affirmative 
easement, but that it instead constitutes a common law dedication which must be to the use and benefit of the public. 
In support of their position, appellants cite the case of Burnham v. Davis Islands, Inc., Fla. 1956, 87 So.2d 97, which, 
they assert, stands for the proposition that there can be no dedication to a private use or to a use public in nature the 
enjoyment of which is restricted to a particular segment of the populace. We are of the opinion, however, that such a 
blanket assertion misplaces the emphasis of the rationale of the Burnham case. Quoting from the Burnham opinion at 
page 100:
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"* * * It is true that the rights of abutting or adjacent purchasers have been considered as flowing from a 
`dedication', and certainly the filing of a plat may constitute an offer to both purchasers and the general 
public. But the cases indicate, where the distinction becomes material, that such purchasers' rights 
depend, not upon a true dedication, but upon a private easement implied from sales with reference to a 
plat showing streets, parks, or other areas subject to their use and enjoyment. [Citing cases] Such 
easements are vested or perfected in a grantee immediately upon conveyance to him, but it is clear 
that his rights are determined on the basis of principles of law applicable to private property interests as 
opposed to public dedications."


When the chancellor found that the rights of appellees in this case depend upon the existence of an exclusive 
affirmative easement, he correctly determined those rights according to principles of law applicable to private property 
interests. Thus, despite the phraseology contained in the language on the plat that the lake was "dedicated to" the 
abutting owners, we are not here concerned with a common law public dedication.


It is clear that an easement may be granted by the method of dedication and acceptance. Owen v. Yount, Fla.App. 
1967, 198 So.2d 360. It is equally clear from the language of the grant that such easement is exclusively the interest 
of appellees as owners of property abutting the lake. And finally, it is settled that an easement carries with it, by 
implication, the right to do what is reasonably necessary for the full enjoyment of the interest granted, so long as the 
burden upon the servient estate is not injuriously increased. Crutchfield v. F.A. Sebring Realty Co., Fla. 1954, 69 
So.2d 328.


*286 On the basis of the foregoing, we conclude that the decision reached by the chancellor was correct, and therefore 
the order appealed must be affirmed.


286


Affirmed.
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174 So.2d 443 (1965)


Albert E. GRAMMER, Appellant,
v.


Henry ROMAN, Appellee.


No. 5491.


April 15, 1965.
Rehearing Denied May 17, 1965.


District Court of Appeal of Florida. Second District.


*444 Raymond E. Ford, of Ford & Tye, Fort Pierce, for appellant.444


Irving Nathanson, of Freed & Nathanson, Titusville, for appellee.


SMITH, Chief Judge.


This is an interlocutory appeal from an order of the chancellor denying appellant's motion to dismiss appellee's second 
amended complaint for specific performance of a contract for the sale of real property.


The complaint alleges that Brevard County is the site of the land in question and is the county of the plaintiff's 
residence and that the defendant-trustee is a resident of Chicago, Illinois; that the trustee holds title to the land by 
virtue of a deed in trust executed April 3, 1958 by Charles and Ann Reese, his wife, under a trust agreement dated 
April 3, 1958 and known as Trust No. 1. The deed is attached to the complaint as well as the contract of sale sought to 
be performed which was executed January 10, 1962 by Albert E. Grammer "as trustee and not individually." All of the 
terms of the underlying trust agreement and the beneficiaries thereof are not disclosed. The balance of the complaint 
is in terms usual for specific performance and alleges that the buyer is willing to perform but that the seller refuses to 
do so. The complaint does not contain a formal allegation that the plaintiff is without an adequate remedy at law.


The defendant's motion to dismiss the complaint asserted: failure to state a cause of action, lack of jurisdiction and 
venue, lack of a showing by the plaintiff of the absence of an adequate remedy at law and failure to join the 
beneficiaries of the collateral trust agreement as indispensable parties. The points raised on appeal relate to the above 
grounds and for the most part can be readily disposed of.


Appellant's points as to failure to state a cause of action and failure to allege lack of an adequate remedy at law are 
covered by the rule that a complaint for specific performance should not be dismissed if, by any reasonable 
construction of the averments contained therein, a case is stated which will entitle the complainant to such equitable 
relief. Dugan v. Powell, 1926, 91 Fla. 1034, 109 So. 202; C.G.J. Corporation v. Hurwitz, et al., Fla.App. 1960, 123 
So.2d 44.


*445 The appellant raises questions of jurisdiction and venue. As ultimately amended the complaint named only one 
defendant, the non-resident trustee who was served by publication pursuant to Fla. Stat. 48.01, F.S.A. This publication 
of a notice to appear did not give the court personal jurisdiction over this non-resident defendant. Its only jurisdiction 
was to enter a judgment affecting the real property. Pennoyer v. Neff, 1877, 95 U.S. 714, 24 L.Ed. 565. The land was 
located in Brevard County and therefore jurisdiction was exclusively in the Circuit Court of Brevard County. Thus this 
proceeding, although in the form of a personal action, is in fact only a proceeding quasi in rem operating only upon the 
property or some interest therein. Newton v. Bryan, 1940, 142 Fla. 14, 194 So. 282; Matz v. O'Connell, Fla. App. 1963, 
155 So.2d 705.


445


The above is not inconsistent with our holding in McMullen v. McMullen, Fla. App. 1960, 122 So.2d 626, to the effect 
that an action by vendors for specific performance of vendee's argreement to buy real property is a transitory action in 
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personam and that venue lies in the place of residence of the defendants irrespective of the place where the property 
is located. In McMullen the court obtained personal jurisdiction of the defendants and therefore the judgment sought to 
be obtained would be enforcible against them personally. In the case at bar the judgment may be enforced only 
against the property. Where jurisdiction of the court exists only by virtue of its jurisdiction of the res venue is not an 


issue.[1] See 34 Fla.Jur., Venue § 3.


This brings us to tthe question of whether or not the motion to dismiss should have been granted because the 
complaint failed to join as defendants the beneficiaries of the trust. As a general rule an indispensable party is one 
whose interest in the subject matter is such that if he is not joined a complete and efficient determination of the 
equities and rights between the other parties is not possible. Martinez v. Balbin, Fla. 1954, 76 So.2d 488; 39 Am. Jur., 
Parties, § 6, p. 855. As a general rule the cestui que trust (beneficiary) should be made parties to a suit brought for 
specific performance of a contract made by the trustee in behalf of the trust. 29 Fla. Jur., Specific Performance, § 119. 
To consider this question it becomes necessary to study the deed in question in some detail.


The instrument is in the form of what is referred to as an "Illinois Land Trust deed," the purpose of which is to permit a 
trustee thereunder to convey freely without joinder of spouses or beneficiaries. The Illinois Land Trust in Florida, 
McKillop, 13 Fla.L.Rev. 173 (1960). The deed names a trustee and is recorded. It grants broad powers to the trustee 
to protect and conserve, to sell and convey, to mortgage, to lease and to generally deal with the property as if he were 
the owner of the total estate. Express provision is made therein that third parties dealing with the trustee are relieved 
of any obligation to inquire that the purchase money be applied in such a way that the terms of the trust are complied 
with, or to inquire into the authority or necessity of any act of the trustee. Third parties are not privileged to inquire into 
the terms of the non-recorded trust agreement and it is specifically provided that instruments out of the trustee shall be 
conclusive evidence in favor of third persons that the trustee acted within the terms of the agreement. The interest of 
each beneficiary under the trust is expressly declared to be only in the earnings and avails of the property. It is stated 
such interest of the beneficiaries is personal property carrying *446 no legal or equitable title to the trust realty.446


The question is whether under the terms of the above deed the defendant-trustee can convey the land in question or 
whether the beneficiaries must join in any such conveyance thus making them indispensable parties to this action.


This deed contains enough reference to the nature and purposes of the underlying trust agreement to take it out of the 
operation of Fla. Stat. § 689.07, F.S.A. In essence this statute provides that the words "trustee" or "as trustee" 
following the name of the grantee in a deed which contains no other reference to the trust agreement does not, of 
itself, constitute notice of a trust and fee simple title vests in the trustee. Appellant's basic contention is that since the 
deed in question is not within this statutory provision the trustee does not have fee simple title and thus the 
beneficiaries must be joined as defendants. We reject this contention and affirm.


Fla. Stat. § 689.07, F.S.A. was supplemented in 1963 by passage of Fla. Stat. § 689.071, F.S.A. This statute is entitled 
LAND TRUSTS TRANSFERRING INTERESTS IN REAL ESTATE; OWNERSHIP VESTS IN TRUSTEE. In essence it 
provides that a deed, in trust, regardless of any reference to an unrecorded trust agreement which does not name the 
beneficiaries of such trust, shall be effective to vest in such trustee full rights of ownership with full power and authority 
as provided for in the deed. The amendment provides that it is remedial in nature, its application is to be liberally 
construed and that it applies to every deed "heretofore or hereafter made."


Appellant urges this amendment is not applicable to this case because the deed and contract in question were 
executed prior to its passage. Remedial statutes are exceptions to the rule that statutes are addressed to the future, 
not the past. One of the purposes of such a statute is to give effect to acts and contracts of individuals according to the 
intention thereof. A remedial statute is one which confers a remedy, and a remedy is the means employed in enforcing 
a right or in redressing an injury. Crawford, Statutory Construction, § 73, p. 105. Remedial statutes do not come within 
the legal conception of a retrospective law, or the general rule against the retrospective operation of statutes. 
Cunningham v. State Plant Board of Florida, Fla.App. 1959, 112 So.2d 905.


Page 2 of 3Grammer v. Roman, 174 So. 2d 443 - Fla: Dist. Court of Appeals, 2nd Dist. 1965 - Googl...


5/7/2013http://scholar.google.com/scholar_case?case=6780340224458418069&q=174+So.2d+443&...







The obvious purpose of the amendment is to extend the remedies of § 689.07 to third parties dealing with trustees 
under deeds of trust which are taken out from its operation by enough reference to the nature and purposes of the 
secret trust agreement but which fail to reveal the beneficiaries or terms of the collateral agreement. By its terms it is 
remedial and applies to all deeds, prior and subsequent to its passage, which come within its provisions. It fits the 
deed we consider here like a glove.


We are aware of appellant's reliance on the case of Resnick v. Goldman, Fla.App. 1961, 133 So.2d 770, but find in 
view of the passage of the remedial statute since that decision was made and the fact that it was made upon different 
considerations that it is not applicable to this situation. Resnick held that a purchaser has a right to consider title 
unmarketable where the tendered trust deed refers to an unrecorded trust agreement and is entitled to rescission of 
the sale. The buyer in the case at bar is pleading for a trustee's deed without raising any question of the marketability 
of the title thereunder.


We conclude that a land trust deed such as the one we consider here fully empowers the trustee to deal with the land 
without joinder of beneficiaries under a trust agreement, the full terms of which are not disclosed. Therefore, the 
beneficiaries are not indispensable parties in this action to *447 require the trustee to convey pursuant to his contract. 
See Fla.R.Civ.P. 3.3, 31 F.S.A.


447


Affirmed.


ALLEN and SHANNON, JJ., concur.


[1] By virtue of these facts it is immaterial to our decision whether or not Fla. Stat. 46.01 was constitutionally amended by Chapt. 63-
572, Laws of Florida, F.S.A. Chapt. 63-572, Laws of Florida, was declared unconstitutional and void in Jones v. Christina, Fla.App. 
1965, 172 So.2d 855 opinion filed March 23, 1965. Neither the 1963 act nor the question of its constitionality was presented to this 
court.
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Select Year:   2002  Go


The 2002 Florida Statutes


Title X
PUBLIC OFFICERS, EMPLOYEES, AND RECORDS


Chapter 117
NOTARIES PUBLIC


View Entire Chapter


117.03  Administration of oaths.--A notary public may administer an oath and make a certificate 
thereof when it is necessary for the execution of any writing or document to be published under the seal 
of a notary public. The notary public may not take an acknowledgment of execution in lieu of an oath if 
an oath is required. 


History.--s. 1, Sept. 13, 1822; RS 219; GS 304; RGS 415; CGL 481; s. 20, ch. 73-334; s. 1, ch. 80-173; s. 2, 


ch. 91-291; s. 2, ch. 92-209; s. 2, ch. 93-62; s. 2, ch. 98-246. 
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70 So.2d 579 (1954)


STEPHENS
v.


CAMPBELL et al.


February 23, 1954.


Supreme Court of Florida. En Banc.


*580 Rinehart & Gibbs, Miami, for appellant.580


Kirtley, Kirtley & Kirtley, Miami, for appellees.


MATHEWS, Justice.


This is an appeal from an order dismissing a bill of complaint. The appellant was the husband of Blanche Quimby 
Stephens who died testate May 1, 1950, owning certain improved real estate in Broward County which was the home 
and dwelling place of the decedent and the appellant for several years prior to her death. The decedent left surviving 
her a daughter and son by a former marriage and they are the appellees in this case. They were the beneficiaries of 
their mother's will.


The suit was instituted by the husband of the deceased, seeking a declaratory decree that the home of his deceased 
wife was not the subject of alienation by will. It is alleged that for several years prior to decedent's death, the appellant 
had been dependent on her; that she had paid the major part of the household and living expenses and that his own 
income was entirely insufficient to provide the necessities of life. A motion to dismiss the bill was granted and this 
appeal is prosecuted from the order of dismissal.


The question presented for our determination is whether or not the wife, who is the head of the family consisting of 
herself and husband and who is the sole owner of the home in which she and the husband resided prior to her death, 
may devise the home free of any claim or interest on the part of the surviving husband when she has adult children 
surviving her but who do not live in the home.


Section 4 of Article X of the State Constitution, F.S.A., is as follows:


"Nothing in this Article shall be construed to prevent the holder of a homestead from alienating his or 
her homestead so exempted by deed or mortgage duly executed by himself or herself, and by husband 
and wife, if such relation exists; nor if the holder be without children to prevent him or her from 
disposing of his or her homestead by will in a manner prescribed by law." (Emphasis supplied.)


Blanche Quimby Stephens did not die without children. The fact that they were not minors or dependent upon her for 
support did not prevent them being her children. De Cottes v. Clarkson, 43 Fla. 1, 29 So. 442.


Mrs. Stephens was the owner or holder of a homestead. She left children surviving her and also a husband who had 
lived with her on the homestead property and who, it is alleged, was dependent upon her for support. She was the 
head of a family and could not by will alienate the homestead.


Reversed, with directions to set aside the order dismissing the bill of complaint, and to enter a proper order denying 
the motion to dismiss the bill of complaint, and for further proceedings in accordance with this opinion.


THOMAS, SEBRING, HOBSON and DREW, JJ., concur.


ROBERTS, C.J., and TERRELL, J., dissent.
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TERRELL, Justice (dissenting).


Appellant was the husband of Blanche Quimby Stephens who died testate May 1, 1950. At the time of her death she 
owned certain improved real property in Broward County which was the home and dwelling place of decedent and 
appellant for several years prior to her death. Decedent left surviving her a daughter and a son, the issue of a former 
marriage who are the appellees in this case and the beneficiaries of her last will.


*581 This suit was instituted by complaint for declaratory decree on the part of appellant as complainant in which he 
prays that the home of his deceased wife be decreed not susceptible of alienation by will. The complaint alleges that 
for several years prior to his wife's death he had been dependent on her, that she had paid the major part of the 
household and living expenses and that his own income was entirely insufficient to provide the necessities of life. A 
motion to dismiss the complaint was granted and this appeal was prosecuted.


581


The point for determination is whether or not the wife who is head of the family consisting of herself and husband and 
who is the sole owner of the home in which she and the husband resided prior to her death may devise said home free 
of any claim or interest on the part of her surviving husband, when she has adult children surviving her who do not live 
in the home.


Article 10 of the constitution regulates ownership and alienation of the homestead. The answer to the question with 
which we are confronted turns on the interpretation of Section 4, Article X, which provides that nothing therein 
contained shall be construed to prevent the wife, if the husband is deceased, from alienating her property or from 
disposing of it by will in the manner provided by law provided she is without children.


In this case the deceased wife was the owner of the homestead. She left two children by a previous marriage who 
made no attack on the will. The surviving husband claims an interest in the homestead, contending that he was a 
dependent of the deceased wife. Nelson v. Franklin, 152 Fla. 694, 12 So.2d 771 is relied on to support this contention. 
The facts in Nelson v. Franklin are in many respects similar to those in the case at bar, except in the Nelson case the 
husband was the head of the family while in this case it was alleged and admitted that the wife was the head of the 
family. On that difference the answer to the question in the instant case evolves.


A careful reading of the constitution and the applicable statutes, Sections 731.05 and 731.27, F.S.A. reveals no 
restraint on alienating the homestead by will except where the owner is survived by his wife and lineal descendants. In 
this case the wife owned the homestead and died leaving lineal descendants by a former husband who are of age and 
are not contesting the will. The law imposes no restraint on her disposing of her property as she desires, free of any 
claim on the part of her surviving husband. No surviving minor children or dependent adult lineal descendants are 
involved in this case.


I would hold that the trial court was correct in finding that under the facts of this case the surviving husband had no 
right or title in the homestead of his deceased wife and that she could alienate it by will. His order dismissing the bill for 
declaratory decree should be affirmed.


I therefore dissent.


ROBERTS, C.J., concurs.
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564 So.2d 180 (1990)


In re the GUARDIANSHIP OF Betty Wyle TANNER, Incapacitated Person.
Jack TANNER, Appellant/Cross-Appellee,


v.
Rita JANNIS, Appellee/Cross-Appellant.


No. 89-2584.


June 26, 1990.


District Court of Appeal of Florida, Third District.


*181 Hendricks & Hendricks, Robert A. Hendricks, Coral Gables, for appellant/cross-appellee.181


Lawrence R. Metsch, Mershon, Sawyer, Johnston, Dunwody & Cole and Robert D.W. Landon, II, Miami, for 
appellee/cross-appellant.


Ullman & Ullman, and Howard F. Ullman, North Miami Beach, as guardian ad litem.


Kirkpatrick & Lockhart and Jeffrey Allen Tew, Miami, for guardian of the property, Barnett Banks Trust Co.


Before FERGUSON, GERSTEN and GODERICH, JJ.


PER CURIAM.


The appellant, Jack Tanner [Mr. Tanner], appeals an order validating a postnuptial agreement with his wife, Betty Wyle 
Tanner [Mrs. Tanner], discontinuing his financial support from Mrs. Tanner's guardianship estate and directing the sale 
of Mrs. Tanner's residence. We affirm. Mrs. Tanner's daughter from a previous marriage, Rita Jannis [Mrs. Jannis], 
cross-appeals from the same order denying her claim for the restoration of funds in two bank accounts deposited at 
Chase Federal which she contends Mr. Tanner misappropriated from the guardianship estate. We affirm.


Mrs. Tanner was declared incompetent on January 5, 1985. Mr. Tanner was appointed guardian of her person and 
Barnett Banks Trust Company, N.A. [Barnett or the bank] was appointed guardian of the property. From mid-1985 
through mid-1987, Mr. Tanner, Mrs. Jannis and Mrs. Tanner's other daughter from her first marriage, Sheila Wyle [Ms. 
Wyle], had several disputes concerning the guardianship of Mrs. Tanner. The various disputes were consolidated and 
the matter was tried on April 29, 1987, May 1, 1987 and May 8, 1987. The trial judge entered an order on May 28, 
1987, setting aside the postnuptial agreement, reducing Mr. Tanner's financial support from $1,000.00 per month to 
$500.00 per month, directing the sale of Mrs. Tanner's residence, and finding that the funds in the Chase Federal 
accounts were Mr. Tanner's separate property. On appeal, this court vacated and remanded that order on the ground 
that the trial court lacked jurisdiction to entertain the claims without the appointment of a guardian ad litem to represent 
the guardianship estate. See Jannis v. Tanner, 533 So.2d 300 (Fla. 3d DCA 1988).


On remand, the trial court appointed a guardian ad litem. After a status conference, the trial court entered an order on 
status conference on June 5, 1989, setting forth five issues that were ripe for adjudication. Thereafter, the parties 
submitted trial briefs on those issues. After oral argument, the trial court entered an order on stipulated issues on 
September 27, 1989. The court held: (1) the postnuptial agreement that Mr. and Mrs. Tanner entered into on March 
13, 1978 is valid, enforceable and unambiguous, and became effective upon its execution; (2) Mr. Tanner is not 
entitled to further financial support from the guardianship estate of Mrs. Tanner; (3) Mrs. Tanner's residence may be 
sold, notwithstanding Mr. Tanner's refusal to join in the conveyance; (4) Mr. Tanner is not required to restore to the 
guardianship of Mrs. Tanner the funds which were on deposit in Chase Federal accounts on November 6, 1984; and 
(5) Mr. Tanner is retained in his position as the guardian of the person of Mrs. Tanner. The trial court further provided 


Page 1 of 4In re Guardianship of Tanner, 564 So. 2d 180 - Fla: Dist. Court of Appeals, 3rd Dist. 199...


5/9/2013http://scholar.google.com/scholar_case?case=1334158488662683186&q=564+So.+2d+180...







that following the sale of Mrs. Tanner's residence, Mr. Tanner may petition the court for financial support from the 
guardianship estate of Mrs. Tanner and may petition the court for the valuation and apportionment of his claimed life 
estate in the net remaining proceeds of the sale, if any, after Mrs. Tanner's needs have been met. Both Mr. Tanner 
and Mrs. Jannis appealed.


On January 19, 1990, the trial court granted Mrs. Jannis' petition and removed Mr. Tanner as guardian of Mrs. 
Tanner's person. Mr. Tanner appealed to this court contending that the trial court lacked jurisdiction *182 to change its 
September 27, 1989 order. This court denied Mr. Tanner's motion.


182


On this appeal Mr. Tanner contends that the postnuptial agreement was unreasonable, unfair, overreaching, and 
designed to deprive him of the use of assets that he had worked to accumulate during the marriage. Therefore, Mr. 
Tanner argues that the agreement should be set aside. We disagree.


We find that the postnuptial agreement satisfied the criteria established in Casto v. Casto, 508 So.2d 330 (Fla. 1987) 
(postnuptial agreement may be set aside or modified upon determination that it was reached under fraud, deceit, 
duress, coercion, misrepresentation, or overreaching). At all times during the preparation of the postnuptial agreement, 
Mr. Tanner was represented by independent counsel. Further, incorporated into the agreement were the detailed 
separate financial statements of the parties, which were signed by both of them. Mrs. Tanner made a full disclosure of 
the value of her assets and property to Mr. Tanner. Therefore, the evidence presented at trial conclusively established 
that the agreement had not been the product of fraud or overreaching. It appears that Mr. Tanner is trying to rectify 
what he now considers to have been a bad bargain. However, as the Casto court stated: "[T]he fact that one party to 
the agreement apparently made a bad bargain is not a sufficient ground, by itself, to vacate or modify a settlement 
agreement." Casto, 508 So.2d at 334.


The challenging spouse can also vacate an agreement by establishing that the agreement makes an unfair or 
unreasonable provision for that spouse, given the circumstances of the parties. Casto, 508 So.2d at 333. In the 
present case, the agreement, together with Mrs. Tanner's revised will, afforded Mr. Tanner a larger inheritance from 
his wife than he would have received under Mrs. Tanner's previous will. In addition, by signing the agreement, Mrs. 
Tanner relinquished her statutory right to elect against her husband's estate, thereby preserving for Mr. Tanner's heirs 
undiminished rights of inheritance. Therefore, the agreement was not unreasonable. Consequently, the trial court 
properly determined that the agreement is valid, enforceable and unambiguous, and became effective upon its 
execution.


Mr. Tanner next contends that the trial court erred in determining that he was not entitled to receive monthly financial 
support from his wife's guardianship estate. We disagree. In the postnuptial agreement, Mr. Tanner irrevocably 


relinquished his right to receive financial support from his wife or her property.[1]


Even if Mr. Tanner had not relinquished his right to receive financial support, at trial he failed to satisfy the criteria of 


Sections 744.397 and 744.421, Florida Statutes (1987).[2] Mr. Tanner cannot qualify as *183 the indigent husband of 
the ward under Section 744.397(2), Florida Statutes (1987). At the time of trial, he possessed approximately 
$63,000.00 in savings and received Social Security and military disability benefits. Mr. Tanner himself testified that for 
many years he had provided financial assistance to his mistress from his own resources. He cannot now turn around 
and claim he is destitute. Mr. Tanner is also not demonstrably dependent upon his wife for support, as contemplated 
by Section 744.421, Florida Statutes (1987). His savings and pension income will enable him to continue to provide for 
himself. The trial court's order follows the legislature's direction to fully consider Mrs. Tanner's needs before it 
considers the claims of her spouse or dependents. If subsequent events enable the guardianship estate to fully meet 
the needs of Mrs. Tanner, then Mr. Tanner is entitled to petition the court for support. In light of the evidence 
presented, the trial court properly found that Mr. Tanner was not entitled to any support from his wife's guardianship 
estate.


183


Further, Mr. Tanner contends that the trial court erred when it ordered that Mrs. Tanner's residence be sold 
notwithstanding his refusal to join in a conveyance. We disagree. As a result of the postnuptial agreement, Mr. Tanner 
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irrevocably relinquished his right to claim a homestead interest in his wife's real property. This provision in the 
postnuptial agreement, in effect, created a release or alienation of Mr. Tanner's homestead rights. See In re Estate of 
Skuro, 487 So.2d 1065 (Fla. 1986) (homestead status continues until it is abandoned or alienated in the manner 
provided by law); see also, City Nat'l Bank of Fla. v. Tescher, 557 So.2d 615 (Fla. 3d DCA 1990). Thus, having 
relinquished any homestead rights that he may have had, Mr. Tanner's refusal to join in the conveyance of Mrs. 
Tanner's property cannot affect an otherwise proper sale of the property.


In addition, Mrs. Tanner's adjudicated incapacity empowered Barnett, with the court's authorization, to sell Mrs. 
Tanner's residence notwithstanding Mr. Tanner's refusal to join in a conveyance. See Art. X, § 4(c), Fla. Const.; § 
744.441, Fla. Stat. (1987). Accordingly, the trial court properly directed Barnett to sell Mrs. Tanner's residence.


Mrs. Jannis cross-appeals and contends that the trial court erred when it refused to order that the funds on deposit in 
the Chase Federal accounts be restored to Mrs. Tanner's guardianship estate. We disagree. A trial court may find the 
existence of joint ownership rebutted where strong evidence is presented of a contrary intent. Constance v. 
Constance, 366 So.2d 804, 807 (Fla. 3d DCA 1979). There was sufficient evidence before the court to determine that 
Mr. Tanner was the true owner of the money in the joint bank accounts opened with Mrs. Tanner at Chase Federal. 
The record fully supports the trial judge's findings that the funds belonged exclusively to Mr. Tanner. See Hamilton v. 
Trapp, 392 So.2d 1001 (Fla. 4th DCA 1981); In re *184 Guardianship of Williams, 313 So.2d 411 (Fla. 1st DCA 1975). 
Mrs. Tanner's incompetence should have no effect on Mr. Tanner's ability to withdraw his funds or to do with his 
money as he chooses. Accordingly, the judgment appealed from is affirmed.


184


Affirmed.


[1] The postnuptial agreement provides in pertinent part: 


1... . JACK TANNER does hereby disclaim and release to BETTY WYLE TANNER or her heirs, legal representatives, assigns, 
legatees, devisees, any and every right, claim and estate, which he might or shall have, hold or acquire in, to or upon any of the said 
property of BETTY WYLE TANNER by reason of said marriage and by reason of being or having been the spouse of BETTY WYLE 
TANNER.


* * * * * *


4. JACK TANNER, in consideration of the premises herein contained, hereby relinquishes all rights of elective share, homestead, 
award of allowance of all other right, title and interest, distributive or otherwise, that he ordinarily would acquire or which would accrue 
to him in the state of BETTY WYLE TANNER upon her death by virtue of the laws of descent, or otherwise, except such provisions as 
are herein specifically made and contained, and such other provisions, if any, as BETTY WYLE TANNER may make and provide for 
him in her Last Will and Testament.


[2] Section 744.397, Florida Statutes (1987) provides in pertinent part: 


(1) The court may authorize the guardian of the property to apply the income from the ward's property, first to his care, support, 
education, and maintenance, and then for the care, support, education, maintenance, cost of final illness, and cost of funeral and 
burial or cremation of the parent, spouse, or dependents, if any, of the ward, to the extent necessary. If the income is not sufficient for 
these purposes, the court may authorize the expenditure of part of the principal for such purposes from time to time.


(2) The word "dependents", as used in subsection (1) means, in addition to those persons who are legal dependents of a ward under 
existing law, the person or persons whom the ward is morally or equitably obligated to aid, assist, maintain, or care for, including, but 
not limited to, such persons as the indigent husband of the ward, based upon the showing of an existing need and an ability of the 
estate of the ward to pay for, provide, or furnish the aid, assistance, maintenance, or care without unreasonably jeopardizing the care, 
support, and maintenance of the ward.


§ 744.397, Fla. Stat. (1987).


Section 744.421, Florida Statutes (1987), provides in pertinent part:


Any person dependent on the ward for support may petition for an order directing the guardian of the property to contribute to the 
support of the dependent person from the property of the ward. The court may enter an order for suitable support and education of 
the dependent person out of the ward's property. The grant or denial of an order for support shall not preclude a further petition for 
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increase, decrease, modification, or termination of allowance for support by either the petitioner or the guardian. The order for support 
shall be valid for payments made pursuant to it, but no valid payments can be made after the termination of the guardianship... .


§ 744.421, Fla. Stat. (1987).
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127 So.2d 116 (1961)


IDEAL ROOFING & SHEET METAL WORKS, INC., a Florida corporation, Appellant,
v.


Frank KATZENTINE and Ucola Katzentine, his wife, Appellees.


No. 59-405.


March 2, 1961.


District Court of Appeal of Florida. Third District.


Dubbin, Schiff, Berkman & Dubbin and Leonard Selkowitz, Miami, for appellant.


Katzentine & Heckerling, Miami, for appellees.


HORTON, Chief Judge.


This is an appeal from a final judgment in a mechanic's lien foreclosure proceedings, dismissing the appellant's 
amended complaint. The appellant sought to subject the fee simple interest of the appellees to its mechanic's lien. The 
appellees were the owners and lessors of certain real property.


The appellant alleged that pursuant to two written proposals entered into with a general contractor and the owner of 
the leasehold estate, it had furnished materials, labor and services to the realty in question for which it had not been 
fully paid; that it had complied with all statutory requirements necessary to maintain a foreclosure action. Further, 
appellant alleged that pursuant to the 99-year lease executed by the appellees as lessors, "the lessee covenanted with 
the lessor to keep the leased premises in good repair and in a clean and wholesome *117 and tenantable condition 
and further the lessee agreed to make improvements to and upon the leased premises." This 99-year lease, which 
was attached to and made a part of the complaint, further required the lessee to make improvements to the demised 
premises by constructing thereon a permanent building or buildings. In addition, the lease provided that no lien should 
arise or be created for labor or materials or otherwise against the land superior to the rights of the lessors, and further 
provided that the lessee would not make any written contract in connection with repairs or improvements on or about 
the demised premises without first providing in such contract that no such lien would arise.


117


In considering this case, we observe, as did the court in Wiley v. Dow, Fla.App. 1958, 107 So.2d 166, 168:


"Since the judgment appealed from granted the motions to dismiss the amended complaint, the 
principle question before us is a question of pleading — whether the amended complaint stated a 
cause of action against the defendants; whether, in other words, if the allegations of the amended 
complaint were proved, the defendants would be liable to the plaintiff for damages. See Connolly v. 
Sebeco, Inc., Fla., 89 So.2d 482, and Stone v. Stone, Fla.App. 1957, 97 So.2d 352."


In testing the sufficiency of the amended complaint on the hearing on defendants' motion to dismiss, the trial court was 
required to consider as true those allegations that were well pleaded, and determine if a cause of action under 
applicable principles of law existed. See Binz v. Helvetia Florida Enterprises, Fla.App. 1958, 104 So.2d 124.


In addition to urging the general principle that the amended complaint failed to state a cause of action, the appellees 
have raised other questions with which we will not deal, since we consider the same to be affirmative defenses not 
properly raised by motion to dismiss. However, the appellees do contend that the affirmative allegations of the 
amended complaint show that a partial release of lien was given by the appellant and, therefore, it would, under the 
rule in Jowein, Inc. v. Sudy Realty Corporation of Florida, Fla. 1954, 73 So.2d 227, and Westinghouse Electric Supply 
Co. v. Levin, Fla.App. 1959, 115 So.2d 423, constitute a release of lien of the entire job. These cases do not stand for 
the proposition that a partial waiver, as such, constitutes a general waiver or release of lien; any such interpretation is 
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gratuitous and unwarranted. This is particularly so here because the contents of the alleged partial release are not 
before the court. In support of their argument that the amended complaint affirmatively shows the execution of a partial 
release or waiver of lien, we are cited to the following portion of the amended complaint:


"That on or about December 9, 1957, the Plaintiff executed a partial release in the amount of Two 
Thousand and 00/100 ($2,000.00) Dollars in consideration of a note in the said sum of Two Thousand 
and 00/100 ($2,000.00) Dollars, executed by the Garden of Allah, Inc., leaving at present a total 
balance due and owing to the Plaintiff of Three Thousand Five Hundred Twenty-One and 20/100 
($3,521.00) [sic] Dollars."


The allegation by the lienor of acceptance of an unsecured note for a portion of the amount of its demand does not 
show a waiver of any portion of the lien, unless expressly so agreed in writing. This is so by the expressed provisions 
of § 84.26, Fla. Stat., F.S.A. Upon appropriate issues made by the pleadings, the effect of the alleged note and partial 
release may be the subject of future adjudication by the chancellor.


The mechanic's lien law provides: "When an improvement is made by a lessee, in accordance with a contract between 


such lessee and his lessor, liens shall extend *118 also to the interest of such lessor[1]." Where, as here, it affirmatively 
appears from the amended complaint that the labor and materials were furnished to the lessee, as contemplated by 
the parties to the lease, upon proof thereof, the lessor's estate may be burdened with a mechanic's lien. See Masterbilt 
Corporation v. S.A. Ryan Motors, Inc. of Miami, 149 Fla. 644, 6 So.2d 818; Lehigh Structural Steel Co. v. Joseph 
Langner, Inc., Fla. 1949, 43 So.2d 335; Brenner v. Smullian, Fla. 1955, 84 So.2d 44; Anderson v. Sokolik, Fla. 1956, 
88 So.2d 511; Dills v. Tomoka Land Company, Fla.App. 1959, 108 So.2d 896; Tom Joyce Realty Corp. v. Herman 
Popkin & Son, Fla.App. 1959, 111 So.2d 707; E & E Electric Co. v. Gold Coast 72nd Street Diner, Inc., Fla.App. 1959, 
116 So.2d 660. Cf. Tremont Company v. Paasche, Fla. 1955, 81 So.2d 489; North Dade Plumbing, Inc. v. LaSalle 
Building Corp., Fla.App. 1959, 114 So.2d 707.


118


The courts have further held that a provision in a lease to the effect that the lessee is without power to subject the 
lessor's interest in the leased premises to a mechanic's lien does not prevent the acquisition of such a lien by a labor- 
or materialman dealing with the lessee if the lease requires the lessee to make the improvements. Robert L. Weed, 
Architect, Inc. v. Horning, 159 Fla. 847, 33 So.2d 648; Anderson v. Sokolik, supra. In the Anderson case, Justice 
Terrell, in discussing a similar attempt by a lessor to evade Chapter 84, Fla. Stat., F.S.A., said [88 So.2d 515]:


"One cannot by contract read the clear intent of the legislature out of the books, neither can he, in the 
manner shown, contract the coat off the back of him who furnishes labor or material to improve his 
premises. Robert L. Weed Architect, Inc., v. Horning, supra. In historical setting, the very purpose of 
equity and the statutory mechanics' lien was to prevent hardships like that pointed out in this case."


It is our conclusion that the allegations of the amended complaint, when tested by the motion to dismiss, sufficiently 
state a cause of action against the appellees.


Accordingly, the judgment is reversed and the cause remanded for further proceedings not inconsistent with the views 
expressed herein.


Reversed and remanded.


PEARSON and CARROLL, CHAS., JJ., concur.


[1] Section 84.03(2), Fla. Stat., F.S.A.
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TN 14.02.01   Remarriage by Same Parties  


Property was owned by a husband and wife as tenants by the entirety. The parties were divorced 
and, there being no judicial disposition of the property, they became owners as tenants in common 
under Florida law. Later they were remarried and after the remarriage the wife died. The question is 
whether the remarriage had the effect of recreating the tenancy by the entirety so that the husband 
became vested with the entire title as the survivor.  


When the marriage was dissolved, the tenancy by the entirety was destroyed and, by virtue of 
Sec. 689.15, F.S., they became tenants in common. There is no statutory provision covering the 
effect of a remarriage in such case. The Fund's opinion is that a tenancy by the entirety cannot be 
created or recreated merely by a change in the relationship such as remarriage, and The Fund can 
find no support either in any court decision or on reason and principle that the tenancy by entirety 
would be recreated simply by remarriage. Before a tenancy by the entirety could have been 
recreated, the couple after remarriage would have had to convey again to themselves as husband and 
wife.  


The Fund is of the opinion that a conveyance from the survivor, without a prior reconveyance to 
husband and wife as tenants by the entirety, will not convey insurable title. Therefore, a probate of 
the decedent is needed. See Title Standard 6.5. 


 








TN 11.08.02   Reserved for New Title Note 
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116 So.2d 767 (1959)


Helen T. KLOSENSKI, Petitioner,
v.


Joseph Thomas FLAHERTY, a/k/a Tom Flaherty, Respondent.


December 2, 1959.
Rehearing Denied January 13, 1960.


Supreme Court of Florida.


*768 Kelner & Lewis and Fred Patrox, Miami, for petitioner.768


Lane, Primm & Lane, Miami, for respondent.


ROBERTS, Justice.


In Klosenski v. Flaherty, Fla.App. 1959, 110 So.2d 685, the District Court of Appeal, Third District, affirmed an order of 
the trial court quashing upon motion of counsel for defendant a purported service of summons upon defendant. The 
facts were that the original summons issued by the clerk — and, according to an affidavit of the officer to whom the 
summons was given for service, actually served upon the defendant before the expiration of the return date — was 
lost for some unexplained reason and had not been and could not be returned to the court for filing in the cause. The 
trial judge concluded that "the record reflects no proper proof of service" and that "in contemplation of law, no service 
was had upon the defendant", and he thereupon quashed the "purported service."


The District Court of Appeal agreed, stating that "the return of the writ is necessary to the orderly continuance of 
procedural steps required by the rules." Klosenski v. Flaherty, supra, 110 So.2d at page 687.


The cause is now before this court on petition for certiorari filed by the plaintiff asserting that the appellate court's 
decision is in direct conflict with previous decisions of this court. The net effect of the trial judge's ruling and the 
appellate court's decision is that the officer must return the original writ, with his notation of service thereon, to the 
court of issuance in order to complete the service of process and give the court jurisdiction over the person of the 
defendant. But there is nothing in our statutes or rules specifically so providing; and, in our opinion, this conclusion is 
in conflict with previous decisions of this court with respect to the service of process.


This court has said that "the real purpose of the service of summons ad respondendum is to give proper notice to the 
defendant in the case that he is answerable to the claim of plaintiff and, therefore, to vest jurisdiction in the court 
entertaining the controversy * * *." State ex rel. Merritt v. Heffernan, 1940, 142 Fla. 496, 195 So. 145, 147, 127 A.L.R. 
1263. (Emphasis added.) In a very early case it was held that "a summons, regularly served, as required by the 
[statute or rules], gives the court jurisdiction of the person of the defendant." Shepard v. Kelly, 1849, 2 Fla. 634, 655. 
And again, in Largay Enterprises, Inc. v. Berman, Fla. 1952, 61 So.2d 366, 371, it was said that "it is the service of the 
writ, and not the sheriff's return, which gives the court jurisdiction over the defendant." See also State ex rel. Briggs v. 
Barns, 1935, 121 Fla. 857, 164 So. 539, 542.


Many other decisions of this court show clearly that the officer's return is no part of the service — either to add to or 
detract from it — but is merely evidence to enable the trial judge to conclude that the court has acquired jurisdiction of 
the person of the defendant, or has not done *769 so, as the case may be. There may be valid service and a defective 
return, see Largay Enterprises, Inc. v. Berman, supra; or there may be invalid service and a return showing valid 
service, see McIntosh v. Wibbeler, Fla. 1958, 106 So.2d 195. In either case it is the fact of valid service — or the fact 
of invalid service — as shown by the evidence, that is controlling insofar as the question of jurisdiction over the person 
of the defendant is concerned, and not the officer's return on the writ. This principle is, in fact, incorporated in our 
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Rules of Civil Procedure 30 F.S.A. since Rule 1.3(c) thereof provides that "[f]ailure to make proof of service shall not 
affect the validity of the service." (Emphasis added.)


This is not to say that the court has jurisdiction to proceed in the cause without proof of service, either upon the basis 
of a return valid on its face or after amendment of a defective return, unless the defendant submits himself to the 
jurisdiction of the court by pleading to the merits. And, again, the evidentiary character of the officer's return is made 
particularly apparent in the decisions of this court involving default judgments. If the return is regular on its face, it 
serves "as a virtual basis for the Court to assume that it has lawfully obtained jurisdiction over the person of the 
defendant," Rorick v. Stilwell, 1931, 101 Fla. 4, 133 So. 609, 610, for the purpose of entering judgment by default 
against such defendant. If, however, the return is defective on its face, it "cannot be relied upon as evidence that the 
court acquired jurisdiction over the person of the defendant to whom said subpoena was directed," Gibbens v. Pickett, 
1893, 31 Fla. 147, 12 So. 17, 18, 19 L.R.A. 177, so that a decree pro confesso entered upon the basis of such a return 
should be set aside. See Standley v. Arnow, 1871, 13 Fla. 361.


But the fact that the court has no jurisdiction to proceed further in the cause unless and until proof of valid service has 
been made, does not mean that the court has no jurisdiction over the person of the defendant. As noted above, it is 
established in the jurisprudence of this state and by Rule 1.3(c), supra, that jurisdiction over the person of a defendant 
who has been validly served with process is not lost by reason of the fact that the officer serving the same has made a 
defective return — or, even, if he has failed to make any proof of service. It may be said that jurisdiction over the 
person of the defendant lies dormant until proper proof is made of the regularity of such service. And, by analogy, the 
conclusion is inevitable that jurisdiction over the person of a defendant actually and validly served with process which 
was subsequently lost or destroyed would merely lie dormant until such time as proper proof of service is made, and 
the lost summons re-established as a record of the court. See § 71.13, Fla. Stat., F.S.A. It is universally so held in 
other jurisdictions in which a statute or rule does not specifically provide to the contrary. See Elliott & Healy v. Wirth, 
1921, 34 Idaho 797, 198 P. 757; Smith v. Tallman, 1934, 87 N.H. 176, 175 A. 857; State ex rel. Hilton v. Le Roy 
Sargent & Co., 1920, 145 Minn. 448, 177 N.W. 633; Taylor v. Cobleigh, 1844, 16 N.H. 105; Bourgeious v. Santa Fe 
Trail Stages, Inc., 1939, 43 N.M. 453, 95 P.2d 204; 42 Am.Jur., Process, § 29, pp. 28 and 29; 72 C.J.S. Process § 23, 
p. 1021; cf. Cuthbertson v. Ritchie, 99 Vt. 50, 130 A. 756. It might be noted that the same reasoning is equally 
applicable to a situation in which the officer fails to file his return within the time specified by statute or rule. See 
Clinton v. Miller, 1951, 124 Mont. 463, 226 P.2d 487; Rowe's Adm'r v. Hardy's Adm'r, 1899, 97 Va. 674, 34 S.E. 625; 
Rhodes v. Valley Greyhound Lines, Inc., 1954, 98 Ohio App. 187, 128 N.E.2d 824; Rhyne v. Missouri State Life Ins. 
Co., Tex.Com.App. 1927, 291 S.W. 845.


It should be noted that, since the repeal of § 95.01, Fla. Stat., by Ch. 29737, Laws of Florida, Acts of 1955, F.S.A., the 
provisions of Rule 1.2, Fla.Rules Civ.Proc., are controlling, so that the statute *770 of limitations is tolled by the filing of 
the complaint in a civil action. And in the case of a defendant who remains within the jurisdiction of the court and 
amenable to personal service, or one who has left the state but is, by statute, amenable to substituted personal service 
(as was the defendant in the instant case under § 47.29 (1), Fla. Stat., F.S.A.) it would seem to be the safer and better 
procedure to proceed anew to obtain personal service on the defendant. But in the case of a defendant who has 
concealed his whereabouts and in which there is no statutory provision for substituted personal service, we have the 
view that the trial judge, in his discretion, could re-establish the lost summons and return upon proof thereof — which 
proof should, however, be almost conclusive and such as to leave little, if any, doubt as to the authenticity thereof.


770


In the instant case the record does not show whether counsel for plaintiff was attempting to proceed under § 71.13 to 
re-establish the lost summons and return for filing in the cause. As noted, the clear import of the trial judge's order and 
the appellate court's decision was that the original writ, with the officer's notation of service thereon, must be returned 
to the court of issuance in order to give jurisdiction over the person of the defendant. As shown above, this holding is 
not in harmony with the previous decisions of this court.


Accordingly, certiorari is granted, the decision here reviewed is quashed, with directions to remand the cause to the 
trial judge for reconsideration of his order of quashal in the light of the opinions herein expressed.
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It is so ordered.


TERRELL, HOBSON and O'CONNELL, JJ., concur.


DREW, J., concurs specially.


THOMAS, C.J., and THORNAL, J., dissent.


DREW, Justice (concurring specially).


I concur in the foregoing opinion and judgment but I think we should point out that we are concerned here solely with 
the question of conflict. Whether the trial court lost jurisdiction concerning the service of process at the expiration of 


sixty days[1] after the entry of the original order of the 20th of June, 1958 dismissing the cause for lack of jurisdiction 
over the person and insufficiency of service of process, was not raised in the district court nor decided by it.


[1] F.A.R. 4.2, subd. a, 31 F.S.A. provides for interlocutory appeals in common law actions from orders relating to jurisdiction. 59.08, 
Florida Statutes 1957, F.S.A. and F.A.R. 4.2, subd. a require such appeals to be filed within sixty days from the rendition of the order 
sought to be reviewed.
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523 F.2d 1284 (1975)


UNITED STATES of America, Plaintiff-Appellee,
v.


Thomas Boyd KELLUM and Jane K. Kellum, Defendants-Appellants.


No. 74-2990.


November 28, 1975.


United States Court of Appeals, Fifth Circuit.


*1285 W. Timothy Jones, Jackson, Miss., William H. Barbour, Sr., Yazoo City, Miss., for defendants-appellants.1285


Robert E. Hauberg, U. S. Atty., Joseph E. Brown, Jr., Asst. U. S. Atty., Jackson, Miss., for plaintiff-appellee.


Before BELL, COLEMAN and GEE, Circuit Judges.


COLEMAN, Circuit Judge.


Thomas Boyd Kellum and Mrs. Jane K. Kellum, husband and wife, appeal from a money judgment entered against 
them for an indebtedness owed the United States. Although not for the reasons assigned by the District Court, we 
affirm its Judgment.


For the unpaid balance of a loan from the Small Business Administration, the Kellums, on March 6, 1964, were 
indebted in the principal sum of $23,848.39, plus interest. On October 28, 1964, in the District Court for the Northern 
District of Mississippi, a consent judgment was entered against the debtors for the amount of the indebtedness. 


Thereafter, for seven years to the day, nothing happened. On October 28, 1971, pursuant to 28 U.S.C. § 1963,[1] the 
Northern District judgment was registered in the Southern District, where the Kellums then resided.


It was not, however, until April 16, 1973, in the Southern District, that the United States filed its civil action "to revive 
and renew" the consent judgment theretofore obtained on October 28, 1964.


The Kellums raised the following defenses to the 1973 complaint:


(1) The action is barred by 28 U.S.C. 2415(a).[2]


(2) The claim was extinguished by §§ 743, 733, and 735 of the Mississippi Code of 1942 [now codified 


as 15-1-3, 15-1-43, and 15-1-47, respectively, of the Miss.Code of 1972].[3]


*1286 (3) The cited state statutes, in combination with 28 U.S.C. § 1962,[4] bar the action.1286


(4) The claim is barred by estoppel.


The District Court held that the "Section 1963 registration [in the Southern District] was tantamount to the obtaining of 
a new judgment in a plenary action duly filed * * * [and] constituted an effective revival of the original judgment 


rendered in the Northern District of Mississippi."[5]


The motion to dismiss was denied, the defendants declined to plead further, and final judgment was entered in favor of 
the United States for the full amount claimed. Relying on this approach, the District Court did not reach the issue of 
limitations. Since, however, the suit was to "revive and renew a judgment" this was a very viable issue in the case.
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Statutes of Limitation


The United States, absent its own consent, is not subject to local statutes of limitations, United States v. John Hancock 
Mutual Insurance Company, 1960, 364 U.S. 301, 81 S.Ct. 1, 5 L.Ed.2d 1; United States v. Summerlin, 1940, 310 U.S. 
414, 60 S.Ct. 1019, 84 L.Ed. 1283; Phillips v. Commissioner of Internal Revenue, 1931, 283 U.S. 589, 51 S.Ct. 608, 
75 L.Ed. 1289; United States v. Thompson, 1878, 98 U.S. 486, 25 L.Ed. 194; Gibson v. Chouteau, 1871, 80 U.S. 92, 
13 Wall. 92, 20 L.Ed. 534.


Congressional intent to waive governmental immunity from state statutes of limitation must be "clearly manifested", 
United States v. Wurts, 1938, 303 U.S. 414, 58 S.Ct. 637, 82 L.Ed. 932; United States v. Nashville, C. & St. L. R. Co.,
1886, 118 U.S. 120, 6 S.Ct. 1006, 30 L.Ed. 81.


Moreover, if Congress attaches conditions to such a waiver, those conditions must be complied with, Lucas v. Pilliod 
Lumber Company, 1930, 281 U.S. 245, 50 S.Ct. 297, 74 L.Ed. 829, 67 A.L.R. 1350.


In the case presently before us, the first question is whether Congress has waived the general governmental immunity 
from the application of the local (Mississippi) seven year statute of limitations.


We think not.


The Small Business Act, 15 U.S.C., § 631 et seq., which created the Small Business Administration, imposes no 
statute of limitations upon that Organization. The consent judgment of October 28, 1964, was in favor of the United 
States, and properly so, see 15 U.S.C., §§ 633(c)(1), 633(c)(2), and 635(a); Small Business Administration v. 
McClellan, 1960, 364 U.S. 446, 450, 81 S.Ct. 191, 5 L.Ed.2d 200.


*1287 Appellants contend, however, that 28 U.S.C., § 2415(a) [Footnote 2, supra] supplies the necessary waiver or 
consent. That statute provides, with exceptions, that "every action for money damages brought by the United States 
upon any express or implied contract shall be barred unless the complaint is filed within six years after the right of 
action accrues * * *". Additionally, they argue that a consent judgment is a contract, ergo, the 1964 consent judgment 
is a contract, thus barred by Section 2415(a).


1287


Our Court has recently said that a consent decree is in many respects (emphasis added) a contract between the 
parties thereto, United States v. City of Jackson, Mississippi, 5 Cir., 1975, 519 F.2d 1147, 1151, citing United States v. 
ITT Continental Baking Company, 420 U.S. 223, 236-37, 95 S.Ct. 926, 43 L.Ed.2d 148 (1975). As we read it, the cited 
case involved the correct construction, or interpretation of, a consent decree entered into between ITT and the Federal 
Trade Commission. We offer the general observation that the contractual aspect of a consent judgment exists chiefly, 
if not altogether, in regard to disputes concerning what the parties actually consented to as reflected by the judgment 
in question.


A consent judgment has the same force and effect as any other judgment until set aside in the manner provided by 
law, May v. Moss, 8 Cir. 1952-1954, 194 F.2d 133, cert. denied 343 U.S. 952, 72 S.Ct. 1046, 96 L.Ed. 1353; 212 F.2d
400; Kiwi Coders Corp. v. Acro Tool and Die Works, 7 Cir. 1958, 250 F.2d 562; Fleming v. Huebsch Laundry Corp., 7 
Cir. 1947, 159 F.2d 581; Siebring v. Hansen, 8 Cir. 1965, 346 F.2d 474, 477. Furthermore, the legislative history of 28 
U.S.C., § 2415 provides no comfort for the appellants. The Senate report on Public Law 89-505, which became 
Section 2415, declares the purpose of the Act to be the establishment of limitations on contract and tort actions by the 
United States. At no point does the report designate a judgment as being a contract for the purposes of the Act, 1966 
U.S.Code Cong. & Adm.News, pp. 2502-14.


We are convinced that this consent judgment for the recovery of money owed the United States, the amount of which 
is not in dispute, embraced all of the attributes commonly accorded a judgment, as much so as if it had been the result 
of litigation. It must be treated as a judgment, not as a contract.
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Therefore, we hold that 28 U.S.C., § 2415 has no applicability to the judgment entered on October 28, 1964; that the 
United States has not waived its immunity from the applicability of the State seven year statute of limitations; and that 
the efficacy of the judgment has never been and is not now barred by any statute of limitations. On the same 
reasoning the Judgment could not be extinguished by a state statute.


Consequently, insofar as the continuing validity vel non of the judgment was concerned there was no necessity for the 
United States to bring suit to renew or revive it. Neither could there be any legal impediment to renewal or revival if the 
United States saw fit to seek it.


It is altogether undisputed that the Judgment of October 28, 1964 was duly entered by a court having jurisdiction of the 
parties and the subject matter. The amount owed is not denied. Accordingly, the District Court should have entered 
judgment reviving and renewing the 1964 judgment.


Judgment Lien and Levy of Execution


A further examination of the law quickly reveals the reason for seeking to revive the 1964 Judgment. By virtue of 
certain statutes and rules enacted by Congress, the Judgment gave the government neither a lien nor the right to levy 
execution after October 28, 1971.


As to liens, 28 U.S.C. Section 1962 provides, in pertinent part:


Every judgment rendered by a district court within a State shall be a lien on the property located in such 
State in the same manner, to the same *1288 extent and under the same conditions as a judgment of a 
court of general jurisdiction in such State, and shall cease to be a lien in the same manner and time.


1288


As to execution on a judgment, Rule 69(a) of the Federal Rules of Criminal Procedure clearly states:


Rule 69.


EXECUTION


(a) In General. Process to enforce a judgment for the payment of money shall be a writ of execution, 
unless the court directs otherwise. The procedure on execution, in proceedings supplementary to and 
in aid of a judgment, and in proceedings on and in aid of execution shall be in accordance with the 
practice and procedure of the state in which the district court is held, existing at the time the remedy is 
sought, except that any statute of the United States governs to the extent that it is applicable.


The life of a lien or a judgment in Mississippi is specified as follows:


A judgment or decree rendered in any court held in this state shall not be a lien on the property of the 
defendant therein for a longer period than seven years from the rendition thereof, unless an action be 
brought thereon before the expiration of such time. However, the time during which the execution of a 
judgment or decree shall be stayed or enjoined by supersedeas, injunction or other process, shall not 
be computed as any part of the period of seven years. Section 15-1-47, Miss.Code 1972.


Thus, on October 28, 1971 the United States had a judgment against the Kellums which could be renewed or revived, 
but it was incapable of enforcement, either by lien or levy. It was a tiger without teeth.


Was the 1964 Judgment Revived and Renewed by Registering it in 
Another District Within the Same State?
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If, as the government contends, and as the District Court decided, the 1971 registration of the 1964 Judgment was 
"tantamount to the obtaining of a new judgment in a plenary action duly filed * * * [and] constituted an effective revival 
of the original judgment", the registration revived both the lien and the right to levy execution.


We, however, must disagree with this position.


In support of its views, the government strongly relies on Stanford v. Utley, 8 Cir. 1965, 341 F.2d 265 [per Blackmun, 
J.]. In the District Court for the Southern District of Mississippi, Stanford had a default judgment, dated April 25, 1956, 
against Utley and Hood. On April 26, 1956, pursuant to 28 U.S.C., Section 1963, the judgment was registered in the 
Eastern District of Missouri. Nothing happened until August 6, 1963, when the defendants were noticed for depositions 
to discover assets. Utley moved to quash the notice, pleading the Mississippi seven year statute of limitations, which 
had run. The District Court granted the motion.


The problem presented by the appeal was quite succinctly stated as follows:


We thus have the interesting situation where there are (a) a 1956 Mississippi federal judgment 
registered in that year in a Missouri federal court; (b) a seven year Mississippi period of limitations; (c) a 
ten year Missouri period of limitations; (d) a federal statute providing that a registered judgment "shall 
have the same effect as a judgment of the district court of the district where registered"; and (e) an 
effort by the judgment creditor to discover Missouri assets more than seven but less than ten years 
after the registration of the judgment in Missouri. In these circumstances what is the effect of the 
registration? 341 F.2d at 267.


The problem was resolved in the following manner:


We have concluded that § 1963 is more than "ministerial" and is more than a mere procedural device 
for the collection of the foreign judgment. *1289 We feel that registration provides, so far as 
enforcement is concerned, the equivalent of a new judgment of the registration court. In other words, 
for the present fact situation and for enforcement purposes, the Missouri federal registration equated 
with a new Missouri federal judgment on the original Mississippi federal judgment, that is, it is no 
different than a judgment timely obtained by action in Missouri federal court on that Mississippi 
judgment. It follows from this that the Missouri ten year period of limitations, provided by V.A.M.S. § 
516.350, and not the Mississippi seven year period, applies so far as enforcement is concerned, and 
that execution proceedings by the plaintiff within the Missouri period, and otherwise proper, are not 
subject to dismissal. (Emphasis added.) 341 F.2d at 268.


1289


We agree with the holding in Stanford but we find it to be inapposite to the issue here presented. We think Stanford
was correctly analyzed by the Ninth Circuit in Matanuska Valley Lines, Inc. v. Molitor, 365 F.2d 358 (1966), "the 
holding of the Eighth Circuit court relates to the effect of valid registration upon subsequent enforcement proceedings", 
365 F.2d at 360.


Matanuska declined to allow the registration of an eight year old Alaska judgment (where the statute of limitations was 
ten years) in the State of Washington, (where the statute ran in six years).


Stanford enforced a registered judgment from a seven year state (Mississippi) in a ten year state (Missouri).


Neither Stanford nor Matanuska held that registration created a brand new judgment, to be enforced as if there had 


never been a judgment in the case.[6]


Here, we have a judgment entered in Mississippi and registered in Mississippi, albeit in another district. The crucial 
point is that the same seven year period for enforcement applied in both districts. The statute, Section 1963, specifies 
that "A judgment so registered shall have the same effect as a judgment of the district court of the district where 
registered and may be enforced in like manner", that is, enforced according to the laws of the state where registered. 
The Kellum judgment registered in the same state in 1971 was nothing more than the 1964 judgment, and was to be 
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enforced according to the laws of Mississippi. It is just that simple, and to hold otherwise would be to emasculate 28 
U.S.C. Section 1962 as to liens and Rule 69(a) as to the levy of execution for the enforcement of the judgment, not to 
mention the rule that remedies are to be enforced according to the law of the forum. To be more specific, the effect of 
the judgment remained the same, the Kellums were indebted to the United States for a specified sum of money, but 
the enforcement thereof continued to be governed by the Mississippi statute as controlled by Section 1962 and Rule 
69(a). There was no new judgment as would have been obtained in a plenary action duly filed. Neither did the 
registration renew or revive the 1964 judgment.


After October 28, 1971 the United States had its judgment but until the entry of the new judgment, reviving and *1290
renewing the original, it had neither a lien nor the right to levy execution.


1290


Nevertheless, because a new judgment was entered against the defendants as to the sums due the United States, 
although entered for the wrong reasons, and the United States was clearly entitled to renewal and revivor, the 
Judgment of the District Court is


Affirmed.


[1] 28 U.S.C., § 1963 


A judgment in an action for the recovery of money or property now or hereafter entered in any district court which has become final by 
appeal or expiration of time for appeal may be registered in any other district by filing therein a certified copy of such judgment. A 
judgment so registered shall have the same effect as a judgment of the district court of the district where registered and may be 
enforced in like manner.


A certified copy of the satisfaction of any judgment in whole or in part may be registered in like manner in any district in which the 
judgment is a lien.


[2] The federal statute relied on by appellants is 28 U.S.C., § 2415, which says in relevant part: 


§ 2415. Time for commencing actions brought by the United States.


(a) Subject to the provisions of section 2416 of this title, and except as otherwise provided by Congress, every action for money 
damages brought by the United States or an officer or agency thereof which is founded upon any contract express or implied in law or 
fact, shall be barred unless the complaint is filed within six years after the right of action accrues or within one year after final 
decisions have been rendered in applicable administrative proceedings required by contract or by law, whichever is later.


* * * * * *


(g) Any right of action subject to the provisions of this section which accrued prior to the date of enactment of this Act shall, for 
purposes of this section, be deemed to have accrued on the date of enactment of this Act.


[3] 15-1-3. Completion of limitation extinguishes right.


The completion of the period of limitation prescribed to bar any action, shall defeat and extinguish the right as well as the remedy. 
However, the former legal obligation shall be a sufficient consideration to uphold a new promise based thereon.


§ 15-1-43. Limitations applicable to actions founded on domestic judgments or decrees.


All actions founded on any judgment or decree rendered by any court of record in this state, shall be brought within seven years next 
after the rendition of such judgment or decree, and not after, and an execution shall not issue on any judgment or decree after seven 
years from the date of the judgment or decree.


§ 15-1-47. Lien of judgments limited.


A judgment or decree rendered in any court held in this state shall not be a lien on the property of the defendant therein for a longer 
period than seven years from the rendition thereof, unless an action be brought thereon before the expiration of such time. However, 
the time during which the execution of a judgment or decree shall be stayed or enjoined by supersedeas, injunction or other process, 
shall not be computed as any part of the period of seven years.


Mississippi Code of 1972.
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[4] 28 U.S.C., § 1962 


Every judgment rendered by a district court within a State shall be a lien on the property located in such State in the same manner, to 
the same extent and under the same conditions as a judgment of a court of general jurisdiction in such State, and shall cease to be a 
lien in the same manner and time.


[5] Of course, if this is correct, no necessity existed for the filing of a suit to renew and revive.


[6] The Stanford opinion was careful to state: 


We note by way of caveat that § 1963 presents much to be answered in the future. . . . May a registered judgment be revived by a 
later reregistration? . . . The presence of these and undoubtedly many other questions prompts us to emphasize that the conclusion 
we reach here is one having application to the fact situation of this case. We do not now go so far as to say that registration effects a 
new judgment in the registration court for every conceivable purpose; . . . . (Emphasis added.) 341 F.2d at 271.


Relatedly, 7 Moore's Federal Practice ¶ 69.03[3] says:


[t]o aid the collectibility of federal judgments, and without the necessity of bringing an independent action on the federal judgment in 
another state where the judgment debtor may have property, a general registration statute was added by the Judicial Code Revision 
of 1948 [28 U.S.C. § 1963]. (Footnotes omitted.) (Emphasis added.)
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Select Year:   2001  Go


The 2001 Florida Statutes


Title XL
Real And Personal Property


Chapter 692
Conveyances By Or To Particular Entities


View Entire Chapter


692.101  Conveyances to or by trustees of unincorporated churches.-- 


(1)  Every deed or other instrument transferring real property to named or unnamed trustees of a named 
unincorporated church, including a deed or instrument executed prior to May 21, 1986, vests title to the 
real property in the trustees of the named unincorporated church and their successors with full power 
and authority to convey and mortgage the property transferred. 


(2)  Every deed or mortgage of real property in this state executed by the trustees of an unincorporated 
church and recorded in the public records of the county in which the real property is located prior to 
May 21, 1986, shall be held to be a good and valid deed or mortgage transferring or encumbering the 
church property described in the deed or mortgage. 


(3)  The pastor or secretary of, or other administrative person authorized by, an unincorporated church 
may execute an affidavit stating the names of the trustees of the unincorporated church as of the date 
or dates stated in the affidavit. Such an affidavit is conclusive as to the facts stated therein as to 
purchasers and mortgagees without notice. 


(4)  This section does not apply to any conveyance or mortgage heretofore made the validity of which is 
contested by suit commenced within 2 years after May 21, 1986. 


History.--ss. 1, 2, ch. 86-25. 
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Select Year: 2001 Go


The 2001 Florida Statutes
Title XL


Real And Personal 
Property


Chapter 689
Conveyances Of Land And Declarations Of 


Trust


View Entire 
Chapter


689.111  Conveyances of homestead; power of attorney.--


(1)  A deed or mortgage of homestead realty owned by an unmarried person may be executed by 
virtue of a power of attorney executed in the same manner as a deed. 


(2)  A deed or mortgage of homestead realty owned by a married person, or owned as an estate by 
the entirety, may be executed by virtue of a power of attorney executed solely by one spouse to 
the other, or solely by one spouse or both spouses to a third party, provided the power of attorney 
is executed in the same manner as a deed. Nothing in this section shall be construed as dispensing 
with the requirement that husband and wife join in the conveyance or mortgage of homestead 
realty, but the joinder may be accomplished through the exercise of a power of attorney. 


History.--s. 1, ch. 71-27. 
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TN 4.02.01  Formalities of Execution  (Rev. 12/11) 
 
Deeds, Agreements to Sell Real Estate and Mortgages 
 


A. For Transactions Occurring Prior to October 1, 2011 
 


For transactions occurring prior to October 1, 2011, powers of attorney for conveying real 
property or agreements to sell real property had to be witnessed by two witnesses because they had to 
be executed with the formalities of a deed conforming to the requirements of Sec. 689.01, F.S. 
However, an exception applies to military powers of attorney which must be executed in 
accordance with 10 U.S.C., Sec. 1044b (as amended). See former Sec. 709.015(2), F.S. and as for 
durable powers of attorney, see former Sec. 709.08(1), F.S. 
 


As for mortgages, general law prior to October 1, 2011, provided that a nondurable power of 
attorney had to be executed with the same formality as the law requires for the instrument to be 
executed under it. Therefore, unless a power of attorney executed in Florida prior to October 1, 
2011, is a durable power of attorney or a power of attorney to mortgage homestead property, such 
power of attorney for the execution of a mortgage was not required to be witnessed. See former 
Sec. 709.08(1), F. S. and Sec. 689.111, F.S. 
 


B. For Transactions Occurring On or After October 1, 2011 


1. Powers of Attorney Executed in Florida to Sell, Convey or Mortgage Real Property  


The “Florida Power of Attorney Act” (the “Act”), consisting of Secs. 709.2101-.2402, F.S., 
became effective October 1, 2011. Pursuant to Sec. 709.2103, F.S., the Act applies to all powers of 
attorney created by an individual, whether durable or nondurable. In addition, powers of attorney 
created by individuals involving certain proxies, government prescribed powers of attorney for 
governmental purposes and powers of attorney coupled with an interest, are not subject to the Act. 
Sec. 709.2103, F.S. 
 


Under the Act, all powers of attorney executed on or after October 1, 2011, must be signed by 
the principal, two subscribing witnesses and acknowledged by the principal before a notary public or 
as otherwise provided in Sec. 695.03, F.S., Sec. 709.2105 (2), F.S. This includes both durable and 
nondurable powers of attorney and powers of attorney to convey or mortgage real property. Sec. 
709.2106(1), F.S. A power of attorney executed in Florida before October 1, 2011, is valid if its 
execution complied with the laws of Florida at the time of execution. See Sec. 709.2106(2), F.S. 
 


2. Powers of Attorney Executed Outside of Florida to Sell, Convey or Mortgage Real 
Property 


 
A power of attorney to convey or mortgage real property executed in another state which does 


not comply with the execution requirements set forth for powers of attorney executed in Florida, will 
be valid in Florida if, when it was executed, the power of attorney and its execution complied with 
the laws of the state where it was executed. Sec. 709.2106(3), F.S. For conveyances and 
mortgages of homestead property see the homestead section below. 
 


Third persons asked to rely on a power of attorney executed in another state, may request an 
opinion of counsel as to the execution and validity of the power of attorney. Sec. 709.2106 (3), F.S. 
 


If there is doubt as to the execution of the power of attorney, Fund Members should obtain a 
reliable opinion from an attorney licensed to practice law in the state of execution. 
 
 
 







3. Homestead 
 


Sec. 689.111, F.S., requires that powers of attorney to convey or mortgage homestead property be 
executed in the same manner as a deed. Therefore, for issuing a title policy, whether the power of 
attorney is durable or nondurable, whether the power of attorney is executed in Florida or outside 
of Florida, and regardless of the date of execution, a power of attorney to convey or mortgage 
homestead property must include two witnesses and be acknowledged pursuant to Sec. 695.03, F.S., 
for recording purposes. See TN 16.02.06. 
 


4. Military Powers of Attorney 
 
Former Sec. 709.015(2), F.S., provided that the power of attorney shall be executed with the same 
formalities as required for the execution of the instrument to be executed under it. However, despite 
former Sec. 709.015(2), F.S., and the general rule requiring two witnesses for a power of attorney to 
convey real property, a military power of attorney which is not executed in the presence of witnesses may 
be acceptable to convey title if executed in accordance with 10 U.S.C., Sec. 1044b (as amended). 
Furthermore, pursuant to Sec. 709.2106(4), F.S., effective October 1, 2011, Florida law now specifically 
provides that a military power of attorney executed in accordance with 10 U.S.C., Sec. 1044b (as 
amended), is valid. See also TN 4.02.06. 
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*1056 SCHOONOVER, Judge.1056


The appellant, Robert A. Mills, as Trustee of the Witherill Unitrust Trust, challenges a trial court order dismissing a 
replevin action seeking possession of certain trust property under the control of the appellee, E. Tefft Barker. We 
agree with Mr. Mills' contention that the trial court erred by granting Mr. Barker's motion for involuntary dismissal and, 
accordingly, reverse.


During the month of August 1991, Huntington B.C. Witherill established an irrevocable charitable remainder unitrust 
with assets valued at more than seven million dollars. Mr. Witherill and Tracy Morrison, now Tracy Morrison Witherill, 
were named the income beneficiaries of the trust and a charity known as the "Center for Photographic Art" was 
designated the remainder beneficiary. All of the beneficiaries of the trust are residents of the state of California and the 
trust agreement provides, subject to United States tax considerations, that the agreement and all rights and obligations 
under it are to be determined in accordance with the law of the state of California. Mr. Barker was appointed trustee of 
the trust, and Mr. Mills was named alternate trustee.


In May 1994, an agreement entitled "Modification of Witherill Unitrust Trust" was executed by the three beneficiaries. 
The modification agreement recited that the original agreement was being modified pursuant to section 15404 of the 
Probate Code of the state of California for the purpose of changing the identity of the trustee. Mr. Mills was named as 
trustee to replace Mr. Barker. The modification agreement indicates that it was signed by Mr. and Mrs. Witherill and by 
Mr. T.J. Orland, the president of the Center for Photographic Art. The parties' signatures were each acknowledged by 
a California notary public whose seal was affixed to the agreement. In the case of the Witherills, the notary's certificate 
provided that they appeared before the notary and that they were either personally known to the notary or proved to 
him that they were the persons whose names were subscribed to the instrument and that they acknowledged that they 
executed the instrument. In the case of the charity, the certificate also provided that the president of the charity 
acknowledged executing the instrument in his authorized capacity and on behalf of that entity.


A copy of the executed agreement was furnished to Mr. Barker, but he refused a demand that he turn over the assets 
of the trust to Mr. Mills who subsequently filed a replevin action in Sarasota County, Florida. The amended complaint 
alleged that Mr. Mills was entitled to the possession of the trust assets as successor trustee under the modification 
agreement.


The parties agreed that the matters in dispute were controlled by California law and consented to allow the court to 
take judicial notice of that portion of the California law which allows a trust to be modified without court approval if the 
settlor and all beneficiaries of the trust consent. Cal.Probate Code § 15404 (West 1994).
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At the final hearing, the parties stipulated that the original trust agreement could be admitted into evidence, but Mr. 
Barker objected to introduction of the modification agreement.


Mr. Mills' attorney attempted to have the modification agreement introduced into evidence by the testimony of Mr. Mills. 
Mr. Mills testified that he prepared the agreement and that he knew that the signatures of Mr. and Mrs. Witherill were 
genuine. He, however, had never met Mr. Orland and could not testify to the genuineness of his signature. On the 
basis of this testimony, the court refused to allow the modification agreement to be introduced for the purpose of 
establishing consent of the charity. The court also did not accept Mr. Mills' argument that the agreement was properly 
authenticated and should be admitted into evidence because all of the signatures were notarized by California notaries 
public.


Without the agreement as evidence of proper consent to the modification, Mr. Mills could not establish a prima facie 
case showing his entitlement to possession of the trust assets. The court, accordingly, granted Mr. Barker's motion for 
an involuntary dismissal made at the close of Mr. Mills' case. See Fla.R.Civ.P. 1.420(b). Mr. Mills filed a timely *1057
notice of appeal from the order dismissing the replevin action.


1057


If the court was correct in refusing to allow the modification agreement into evidence, it was also correct in granting Mr. 
Barker's motion for an involuntary dismissal. If the court erred by refusing to admit the agreement into evidence, and if 
we consider it, then Mr. Mills presented some competent evidence on each element of his cause of action, and the 
matter should not have been dismissed. Since we find that the agreement was properly authenticated and should have 
been admitted into evidence, we find the court erred by dismissing the action and, accordingly, reverse and remand for 
further proceedings. See Department of Health & Rehabilitative Servs. v. Thibodeaux, 547 So.2d 1243 (Fla. 2d DCA 
1989).


Authentication or identification of evidence is required as a condition precedent to its admissibility. § 90.901, Fla. Stat. 
(1993). In this case, Mr. Mills had the option of authenticating the modification agreement by either using extrinsic 
evidence sufficient to support a finding that the agreement met the requirements of section 90.901 or by showing that 
the agreement met the self-authenticating requirements of section 90.902, Florida Statutes (1993). Section 90.902(9) 
provides that extrinsic evidence of authenticity is not required for any document declared by the legislature to be 
presumptively or prima facie genuine or authentic.


Mr. Mills contends that his testimony was sufficient to authenticate the modification agreement and alternatively that it 


was self-authenticated pursuant to section 90.902(9).[1]


We disagree with Mr. Mills' contention that his testimony was sufficient extrinsic evidence to authenticate the 
document. Although he testified to the genuineness of Mr. and Mrs. Witherill's signatures, he could not properly verify 
Mr. Orland's signature. He testified that he had seen a signature purporting to be that of Mr. Orland on more than one 
occasion, but he had never seen Mr. Orland affix his signature to any document. Mr. Mills also testified that he had 
never met Mr. Orland.


We agree, however, with Mr. Mills' contention that the document was self-authenticated and should have been 
admitted into evidence. As mentioned above, section 90.902(9) provides that a document is self-authenticated 
whenever the legislature declares it to be presumptively or prima facie genuine or authentic. This statute together with 
section 92.50(2), Florida Statutes (1993), furnish the authority for the admission of the modification agreement. Section 
92.50(2) provides that acknowledgments required or authorized under the laws of this state may be taken or 
administered in any other state before any notary public having a seal in such state provided, however, such officer or 
person is authorized under the laws of such state to take or administer oaths, affidavits, and acknowledgments. The 
statute further provides that the certificate of proof or acknowledgment shall be authenticated by the signature and 
official seal of such officer or person taking or administering the same.


Under the facts of this case, the certificate of acknowledgment signed by the notary public with his seal attached is 
sufficient to authenticate each signature appearing on the modification agreement and, therefore, to require the 
admission of the agreement into evidence. The admission of the modification agreement does not conclusively 
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establish authenticity but indicates initial sufficiency. Mr. Barker is still free to attack its genuineness. Sunnyvale 
Maritime Co., Inc. v. Gomez, 546 So.2d 6 (Fla. 3d DCA 1989).


Mr. Barker does not contend that section 92.50(2) does not authorize the taking of an acknowledgment by an out of 
state notary public having a seal, but he does *1058 contend that the statute requires evidence that the person is 
authorized under the laws, in this instance of California, to take acknowledgments. Although we agree with this 
contention, it does not change our holding.


1058


More than 100 years ago the United States Supreme Court, while considering a similar statute, said that unless a 
statute requires evidence of official character to accompany the official act which it authorizes, none is necessary. 
Carpenter v. Dexter, 75 U.S. (8 Wall.) 513, 19 L.Ed. 426 (1869). Accordingly, it is not necessary to furnish additional 
evidence establishing the fact that the notaries public who signed the agreement were in fact notaries public.


The Carpenter court also said that where one state recognizes acts done in pursuance of the laws of another state, its 
courts will take judicial cognizance of those laws, so far as it may be necessary, to determine the validity of the acts 
alleged to be in conformity with them. Mr. Barker agrees that section 1811 of the California Civil Code confers authority 
to take acknowledgments of a California notary public but contends that the court was not requested to and did not 
take judicial notice of this statute. Florida courts will take judicial notice of the common law and the statutes of other 
states. § 90.202(2), Fla. Stat. (1993). The notice does not operate automatically in every case, however, and must 
generally be pleaded and proved. Aboandandolo v. Vonella, 88 So.2d 282 (Fla. 1956). See also Miller v. Shulman,
122 So.2d 589 (Fla. 3d DCA 1960). Where, as in this case, the law of a foreign forum is claimed to be dispositional, 
but is not pleaded to the trial court, the matter is to be determined by the law of this state and a presumption arises 
that the foreign law is the same as ours. See Columbian Nat'l Life Ins. Co. v. Lanigan, 154 Fla. 760, 19 So.2d 67 (Fla. 
1944). See also Aetna Casualty & Surety Co. v. Ciarrochi, 573 So.2d 990 (Fla. 3d DCA 1991).


Although the better practice in a situation like the one presented to us would have been to properly request the court to 
take judicial notice of the California law which authorizes a notary public to take acknowledgments, the failure to do so
is not fatal. In the absence of a request to take judicial notice, we presume that California law is the same as Florida 
law and, therefore, conclude that the modification agreement was properly authenticated and should have been 
admitted into evidence. See Columbian Nat'l Life Ins. Co.


We, accordingly, reverse and remand for proceedings consistent herewith.


DANAHY, A.C.J., and WHATLEY, J., concur.


[1] It was brought to our attention at oral argument that Mr. Orland's signature was different than the way his name was set forth in 
the notary's certificate. It is the established policy of the law to uphold certificates of acknowledgment, and whenever substance is 
found, obvious clerical errors and all technical omissions will be disregarded. Cleland v. Long, 34 Fla. 353, 16 So. 272 (Fla. 1894). 
See also House of Lyons, Inc. v. Marcus, 72 So.2d 34 (Fla. 1954). (The whole of the instrument acknowledged may be resorted to for 
support of the acknowledgment.)
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TN 1.02.06 Name — Omission of, in the Certificate   (Rev. 12/05) 


A. A certificate of acknowledgment should state the name of the person making the 
acknowledgment. Occasionally a certificate is found in which there has been a failure to insert the 
acknowledger's name in the place left blank for that purpose in the form. 


 


The sufficiency of an acknowledgment with the name omitted depends to a large extent on the 
wording of the certificate. The general rule is that the omission of the acknowledger's name is not fatal 
where the omission can be ascertained from other sources, as from the face of the instrument itself or 
from the other parts of the certificate, and if the omission does not leave uncertain the identity of 
the acknowledger as the person executing the instrument. 1 AM. JUR. 2d, Acknowledgments, 
Sec. 49; 1A C.J.S., Acknowledgments, Sec. 70 (a). 


 


While no Florida case was found applying the general rule, in Summer v. Mitchell, 10 So.562 (Fla. 
1892), guidelines were laid down for determining the sufficiency of acknowledgments. One is that the 
whole of the instrument acknowledged may be resorted to for support of the acknowledgment 
wherever possible. 


 


The court applied these guidelines in Edenfield v. Wingard, 89 So.2d 776 (Fla. 1956). C. B. 
Edenfield mortgaged property to E. B. Edenfield, but the acknowledgment appearing on the 
recorded mortgage read, “This day before the undersigned personally appeared E. B. Edenfield to me 
well known to be the individual described in and who executed the foregoing Deed of Mortgage, 
and acknowledged that he executed the same for the uses and purposes therein expressed.” The 
court held that naming the mortgagee rather than the mortgagor in the certificate was not sufficient error 
to invalidate the acknowledgment. 


 


For issuing a title policy, an acknowledgment which omits the acknowledger's name is 
sufficient if it contains the usual language which would leave no doubt that the person who 
personally appeared before the officer was the individual described in and who executed the 
instrument.  If  the  certificate  does  not  contain  the  usual  language,  the  sufficiency  of  the 
acknowledgment is doubtful. 


 
B. The printed certificate of acknowledgment attached to the deed form contains all of the 


language customarily used in acknowledgment by corporate officers except that instead of 
specifically naming the officers making the acknowledgment, it names them by reference to their 
signatures on the deed: 


 


I hereby certify that on this day before me, a Notary Public in and for the state and 
county aforesaid, personally appeared the above named Vice President and 
Assistant Secretary of "X" Land Company, well known to me to be the persons 
who executed the foregoing deed and they acknowledged that they executed the 
same as said officers of said corporation for the purposes therein expressed. . . . 


The form of acknowledgment can be approved as sufficient since it is believed that the specific 
references to the officers who executed the deed is equivalent to inserting their names in the 
acknowledgment. 


 


The Fund's opinion is that the emphasized portions of the above quoted language are essential        
and such acknowledgment, without that language being included, would not likely be approved. In         







reaching this conclusion, The Fund relied particularly on House of Lyons v. Marcus, 72 So.2d 34       
(Fla. 1954); and Edenfield v. Wingard, 89 So.2d 776 (Fla. 1956). 


Although neither of these cases is directly on point, both illustrate the liberal attitude of the     
court in upholding acknowledgments which in substance contain the essential requirements of the       
law. In both cases, the court depended on the entire instrument in identifying the persons who made 
the acknowledgments. The Edenfield case seems to us particularly strong in supporting our conclusion. 
Under the facts, it is hard to see how there can be any substantial question as to the identity of the 
parties making the acknowledgment. The foregoing opinion also is supported in PATTON AND 
PALOMAR ON LAND TITLES (3d ed. 2003), Sec. 359, and Title Standard 4.1. 


C. A satisfaction of mortgage was executed in the name of the mortgagee by a senior vice 
president. The printed form of certificate of acknowledgment reads as follows: 


 
I hereby certify that on this day personally appeared before me, an officer duly 
authorized to administer oaths and take acknowledgments, ____________ of XYZ, 
Inc., a Florida corporation, to me well known to be the person described in and 
who executed the foregoing satisfaction and duly acknowledged before me that he 
executed the same for the purposes therein expressed as the act and deed of said 
corporation. 


The acknowledgment certificate does not recite the name or office of the person executing nor does it 
state that he is “the above named” person. It does contain “well known to me to be the person 
described in and who executed the foregoing satisfaction.” The question is whether the 
acknowledgment can be relied on. 


 


The Fund has concluded that the certificate of acknowledgment in question may be relied on as 
sufficient in connection with the issuance of a title policy. Despite its omissions, the certificate contains 
the Sec. 695.09, F.S., wording “described in and who executed the foregoing satisfaction.” It 
was on the strength of this language that the court in Edenfield v. Wingard, 89 So.2d 776 (Fla. 1956), 
held that the executing party was sufficiently identified as acknowledging the execution. The court 
held that the acknowledgment generally was sufficient. See REAL PROPERTY TITLE 
EXAMINATION AND INSURANCE IN FLORIDA (CLE 5TH ed.2010), Sec. 3.69 and Title Standard 
4.1. 
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DELL, J.


Radison Properties, Inc. and Ahmad Nader Beydoun ("Nader") appeal from a final judgment and an amended final 
judgment of foreclosure. They contend that section 692.01, Florida Statutes (1995), does not apply to appellees, Allen 
R. and Jill F. Greenwalds' mortgage, that appellee, Elias Michael Kanaan, did not have apparent authority to mortgage 
the property, that in the absence of a valid mortgage, the Greenwalds are not entitled to an equitable lien on the 
property, and that costs and legal fees should not have been awarded. We reverse and remand.


On April 24, 1992, Gerald Walsh, an attorney, incorporated Radison Properties, Inc. for Nasser Beydoun ("Nasser"). 
All rights to the 200,000 shares of authorized, but unissued, stock were assigned to Nasser. He named Elias Michael 
Kanaan president and secretary of Radison. On April 28, 1992, Nasser transferred four parcels of real property by 


deed to Radison.[1] A sales contract between Nasser and Radison provided for a purchase price of $648,471.00. 
Kanaan claimed he paid Nasser $648,471.00 for the property. However, Nader (Nasser's brother) stated that the funds 
only went from "Nasser's left pocket to his right pocket."


In June 1993, Radison's annual report indicated that Kanaan was a director, president, and secretary of Radison. On 
April 6, 1994, Nasser called a special meeting of the Radison shareholders (of which he was the only one) and 
replaced Kanaan with Robert H. Davis, Jr. as the sole director of the corporation. Kanaan testified that he did not 
receive notice of the meeting. Immediately thereafter, a board of directors meeting was conducted. Nasser, Walsh, 
and Davis attended the meeting. Davis, as sole director, named himself president and secretary, and named Walsh 
assistant secretary. Kanaan was not furnished with notice of this meeting. Nader testified that Kanaan was notified by 
letter written in Arabic that he was no longer president of the company.


On June 20, 1995, Nasser Beydoun died. Nader was the beneficiary of his estate and is the current shareholder of 
Radison. In 1996, Walsh filed Radison's annual report indicating the following changes: Davis and Walsh were 
removed as officers and Davis was removed as director; Nader was named president and director; Mustafa Beydoun 
(Nader's son) was named secretary, treasurer, and director; and Wassim Beydoun (Nader's other son) was named 
director and vice-president. Kanaan maintains that as far as he knew, he was and still is the owner, president, and 
secretary of Radison.


In March, 1997, Nader went to the county tax collector to pay taxes on the Radison property. After he could not locate 
property under the name Radison, he discovered that on April 22, 1996, the property had been conveyed from 
Radison to Flamingo Groves, Inc. (Kanaan's company) by a deed signed by Kanaan as president of Radison. He also 
discovered that the taxes had been paid and that there was a *589 mortgage on the property from Flamingo to the 
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Greenwalds. Kanaan testified that he transferred the property from Radison to Flamingo and that Flamingo mortgaged 


the property to the Greenwalds for $150,000.[2]


As part of the mortgage transaction, $39,141.15 was paid from the Greenwalds' mortgage proceeds to the Broward 
County Tax Collector to satisfy unpaid delinquent taxes and liens on the property. On February 7, 1997, the 
Greenwalds filed a foreclosure action against Kanaan and Flamingo. On April 2, 1997, Radison filed a Motion to 
Intervene and attached its own Complaint against Flamingo and Kanaan for declaratory relief, common law theft, 
fraud, and conspiracy. The trial court granted the motion to intervene and consolidated the two cases.


After a non-jury trial, the trial court issued a Final Judgment finding, in pertinent part, that the property was originally 
conveyed from Nasser to Radison by a series of deeds dated April 28, 1992, that on April 22, 1996, the property was 
conveyed from Radison to Flamingo by a deed signed by Kanaan as president of Radison and that at the time of the 
conveyance, Kanaan was not the president of Radison, and that no consideration passed from Flamingo to Radison 
for the conveyance of these deeds. The trial court also found it unworthy of belief that Kanaan gave Nasser $648,000 
cash for the property. The trial court further found that on October 31, 1996, the Greenwalds received a mortgage and 
security agreement covering the four parcels of the property from Flamingo, but that as between Radison and 
Flamingo, the deeds were invalid. The trial court concluded, however, that the Greenwalds were without notice of the 
invalidity of the deeds between Radison and Flamingo and were good faith purchasers for value in accepting a 
mortgage on the four parcels of property from Flamingo because Kanaan had apparent authority from Radison and 
Nasser to sign the note and mortgage. The court concluded that the mortgage and security agreement in favor of the 
Greenwalds was a valid encumbrance against the properties and that the foreclosure on the properties could proceed 
because the Greenwalds were protected by section 692.01, Florida Statutes. Subsequently, the trial court entered an 
Amended Final Judgment of Foreclosure in favor of the Greenwalds.


First, appellants contend that the trial court erred when it granted a judgment of foreclosure in favor of the Greenwalds 
against Radison's property. They argue that the court erroneously interpreted section 692.01, Florida Statutes, 
because Kanaan was not an officer of Radison when he deeded the property to Flamingo. Section 692.01, Florida 
Statutes, provides in its entirety as follows:


Conveyances by corporations.—Any corporation may execute instruments conveying, mortgaging, or 
affecting any interest in its land by instruments sealed with the common or corporate seal and signed in 
its name by its president or any vice president or chief executive officer. Assignments, satisfactions, or 
partial releases of mortgages and acquittances for debts may be similarly executed by any corporate 
officer. No corporate resolution need be recorded to evidence the authority of the person executing the 
deed, mortgage, or other instrument for the corporation, and an instrument so executed shall be valid 
whether or not the officer signing for the corporation was authorized to do so by the board of directors, 
in the absence of fraud in the transaction by the person receiving it. In cases of fraud, subsequent 
transactions with good faith purchasers for value and without notice of the fraud shall be valid and 
binding on the corporation.


*590 Appellants correctly point out that because the entire section of 692.01 refers to actions by either a president, 
vice president, chief executive officer, or any corporate officer, that the last sentence, referring to fraud, must also deal 
with actions taken by an officer. Both parties cite Ocean Bank of Miami v. Inv-Uni Inv. Corp., 599 So.2d 694 (Fla. 3d 
DCA 1992); Prezioso v. Cameron, 559 So.2d 423 (Fla. 4th DCA 1990); and Snead v. United States Trucking Corp.,
380 So.2d 1075 (Fla. 1st DCA), rev. denied, 389 So.2d 1116 (Fla.1980). In each of these cases, the fraudulent act 
involved an action taken by someone in the position of an officer and signing the document in that capacity. See 
Ocean Bank, 599 So.2d at 695; Prezioso, 559 So.2d at 424; and Snead, 380 So.2d at 1075-76. However, Kanaan 
was no longer the president of Radison when he transferred the property to Flamingo, nor when he executed the 
mortgages to the Greenwalds. Therefore, section 692.01, Florida Statutes (1995), does not apply under the facts of 
this case.


590
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Next, appellants contend that the trial court erred in applying the concept of apparent authority to the mortgage 
transaction. They argue that neither Radison nor Nasser cloaked Kanaan with apparent authority to execute the deed 
from Radison to Flamingo, nor to execute the mortgage from Flamingo to the Greenwalds.


[T]he Florida Supreme Court stated that the principle of apparent authority embraces the following three 
elements: 1) a representation by the principal, 2) reliance on that representation by a third person, and 
3) a change of position by the third person in reliance on the representation. Clearly, the reliance of a 
third party on the "apparent authority" of a principal's agent must be reasonable and rest in the actions 
of or appearances created by the principal, and "not by agents who often ingeniously create an 
appearance of authority by their own acts."


Security Union Title Ins. Co. v. Citibank (Florida), N.A., 715 So.2d 973, 974-75 (Fla. 1st DCA) (citations omitted), rev. 
dismissed, 728 So.2d 200 (Fla.1998). Here, the record does not contain evidence in support of the trial court's 
conclusion that Kanaan had apparent authority to execute the deed from Radison to Flamingo or to execute a 
mortgage from Flamingo to the Greenwalds. The record does, however, contain evidence that as early as 1994, 
Kanaan was no longer a director or an officer of Radison. Furthermore, the Greenwalds did not rely upon such alleged 
apparent authority in accepting the mortgage from Flamingo.


We therefore hold that the deed from Radison to Flamingo was void because Kanaan lacked actual authority under 
section 692.01 to execute the deed. We also hold that the record does not support the trial court's finding that Kanaan 
had apparent authority to encumber the property by the mortgage from Flamingo to the Greenwalds. We need not 
reach appellants' argument that the Greenwalds were not good faith purchasers for value. "The recording of a void or 
forged deed is legally insufficient to create a legal title, and affords no protection to those claiming under it." McCoy v. 
Love, 382 So.2d 647, 648 (Fla.1979). For the reasons discussed above, the trial court's final judgment granting 
foreclosure in favor of the Greenwalds must be reversed.


Appellants also contend that because the Greenwalds were not obligated to pay taxes when they paid $39,141.15 to 
the Broward County Tax Collector to satisfy delinquent taxes and tax liens on the property, they were volunteers and 
should not recoup the amounts paid. Appellees argue that in the absence of a valid mortgage, they are entitled to the 
imposition and foreclosure of an equitable lien based upon the doctrine of equitable subrogation. They assert that they 
advanced the funds to pay the taxes in conjunction with their first mortgage on the property, and therefore, their 
actions were not voluntary because they had to be sure that any pre-existing *591 liens on the property were 
extinguished.


591


The doctrine of equitable subrogation is designed to apply where the claimant satisfied an obligation of 
another and then stands in the shoes of the satisfied creditor. The doctrine is founded on established 
principles of equity to prevent an unjust forfeiture, on the one hand, and a windfall amounting to unjust 
enrichment, on the other.


In re Forfeiture of United States Currency in the Amount of Ninety-One Thousand Three Hundred Fifty-Seven and 
12/100 Dollars ($91,357.12), 595 So.2d 998, 1000 (Fla. 4th DCA), rev. denied, 601 So.2d 552 (Fla.1992). In Forfeiture 
of $91,357.12, the appellant loaned the property owner $140,000, and of that amount, $128,892 was used to satisfy 
two prior mortgages. Id. at 999. After the closing, counsel forwarded the documents to the clerks office, but they 
disappeared. After execution of the mortgage, but before the loss was discovered, the city seized the secured 
property. The trial court determined that the seizure was not subject to the appellant's mortgage because he had not 
perfected his lien. Id. This court reversed summary judgment as to appellant's claim for equitable subrogation, stating 
that "[t]he mortgage proceeds were used to pay off two prior recorded mortgages which would have remained liens on 
the property but for the refinancing. Here, there is also the additional equity that those liens were not satisfied of record 
at the time of the seizure." Id. at 1000.


In Palm Beach Savings & Loan v. Fishbein, 619 So.2d 267 (Fla.1993), Lawrence Fishbein acquired a house in Palm 
Beach in October, 1984, taking title in his own name and assuming an existing mortgage. In 1985, he and his wife 
executed another mortgage that acknowledged the existence of the prior mortgages. In March, 1988, Mr. Fishbein 


Page 3 of 5Radison Properties, Inc. v. Flamingo Groves, Inc., 767 So. 2d 587 - Fla: Dist. Court of Ap...


4/25/2013http://scholar.google.com/scholar_case?case=9928467375670941735&q=767+So.2d+587...







borrowed $1,200,000 from the bank and secured the debt with a mortgage on the house. Despite the bank's 
knowledge that the Fishbeins were engaged in dissolution proceedings, the bank permitted Mr. Fishbein to obtain his 
wife's signature on the mortgage without requiring her to sign the document in the bank's presence. Id. at 268. 
Unknown to the bank or to Mrs. Fishbein, Mr. Fishbein forged her signature to the mortgage. Approximately $930,000 
of the proceeds were applied to pay the three existing mortgages and taxes on the property. In the dissolution 
proceeding, the judge set aside a property settlement agreement and awarded Mrs. Fishbein the house nunc pro tunc. 
Id.


In the foreclosure proceeding, the trial judge granted an equitable lien on the house in favor of the bank to the extent 
that its funds were used to satisfy the preexisting mortgages and taxes. The bank argued on appeal that because its 
loan proceeds were used to satisfy the prior liens, it stands in the shoes of the prior lienors under the doctrine of 
equitable subrogation, and therefore, has the same rights to enforce a lien against the homestead property as the prior 
lienors. The supreme court stated,


There is competent and substantial evidence to support the finding that Mrs. Fishbein stands in no 
worse position than she stood before the execution of the mortgage. When the bank made its loan, one 
of the prior mortgages was already overdue.... Of course, Mrs. Fishbein should not be made to suffer 
because the bank was not more careful in ensuring that her signature on the mortgage was genuine. 
This is why the bank can make no claim against the property for the $270,000 not used to benefit the 
homestead. On the other hand, Mrs. Fishbein is not entitled to a $930,000 windfall....


Id. at 270-71.


Here, the substantial and competent evidence establishes that a portion of the funds loaned to Flamingo were used to 
pay delinquent taxes on the property. The Greenwalds' payment of the taxes extinguished tax liens that would have 
otherwise been superior to their mortgage. They stand in the shoes of the satisfied creditor, the Broward County Tax 
Collector, *592 and have a lien equal to the amount of taxes paid plus interest from November, 1996. As in Fishbein,
appellants are not entitled to a windfall by having their delinquent real estate taxes paid from the proceeds of the loan 
from the Greenwalds to Flamingo. We therefore hold that the Greenwalds are entitled to an equitable lien on the 
property in the amount of $39,141.15 plus interest.


592


In their final point on appeal, appellants assert that the trial court erred when it assessed costs and fees against 
Radison in favor of the Greenwalds. They argue that Flamingo and Kanaan were the mortgagors, not Beydoun and 
Radison. We agree. The mortgage states that the mortgagor shall pay or reimburse the mortgagee for costs and 
expenses, including reasonable attorneys fees. Neither Beydoun nor Radison was a party to the mortgage.


We reverse the final judgment and amended final judgment and remand for entry of a judgment awarding the 
Greenwalds an equitable lien for property taxes paid plus interest and for such further proceedings as may be 
consistent herewith.


REVERSED and REMANDED.


GUNTHER and STEVENSON, JJ., concur.


[1] The property at issue consists of five separate deeds for five separate parcels. Four deeds were conveyed on April 22, 1992, and 
one deed was conveyed on May 10, 1996. With regard to the foreclosure action, the only parcels subject to the Greenwalds' 
mortgage are the four that were conveyed on April 22, 1992.


[2] The actual loan amount was $165,000; however, the disbursed amount was $150,000.
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TN 24.01.01   Acceptance and Revocation of Dedication  (Rev. 12/08)  


When property is platted and sold, two kinds of rights are created in the streets. Public rights are 
acquired by the offer and acceptance of a dedication of the streets. Private rights are acquired by 
purchasers of lots which are described by reference to the plat.  


A. Public Rights  


1. Before 1971. Prior to September 1, 1971, the public did not acquire rights in the streets 
until the offer to dedicate was accepted, either by a formal acceptance by the proper 
authorities or by an implied acceptance by public use. No express dedication was 
necessary except where necessary for approval by the governing body.  


 
a) Common-Law Dedication. A common-law dedication is the setting apart of land for 


public use. There must be (1) an intention by the owner to dedicate the property to 
public use, and (2) an acceptance by the public. City of Miami Beach v. Miami Beach 
Improvement Co., 14 So.2d 172 (Fla. 1943). An offer to dedicate streets may be 
implied from the filing of a plat showing the streets unless the plat recited a contrary 
intention. The burden of establishing acceptance is on the person asserting it. See 
Robinson v. Town of Riviera, 25 So.2d 277 (Fla. 1946); and Brooks- Garrison Hotel 
Corp. v. Sara Inv. Co., 61 So.2d 913 (Fla. 1953). The mere approval of a plat by a 
county commission, or other governing body, or by a representative thereof as a 
prerequisite to its recordation does not constitute a formal acceptance of the 
dedication. Board of County Com'rs v. F.A. Sebring Realty Co., 63 So.2d 256 (Fla. 
1953). An ordinance vacating a street was not evidence of a previous acceptance of it. 
Twenty- Third Street R. Corp. v. City of Miami Beach, 191 So.464 (Fla. 1939).  
 


b) Partial Improvement. A subdivision platted in the 1920's dedicated certain 50-foot 
rights-of-way to the city. These were never formally accepted. The city has improved 
one of the rights-of-way but only to the extent of 40 feet. See Smith v. City of 
Melbourne, 211 So.2d 66 (Fla. 4th DCA 1968), (a common-law dedication of the east 
30 feet could be an acceptance of the full width of the easement without improving or 
repairing the entire amount offered for dedication).  
 


c) Revocation. A subdivider or his successor in title could revoke a dedication which 
amounted only to an offer to dedicate at any time before formal acceptance, or before 
an implied acceptance by use, of the offer to dedicate. Marion County v. Gary, 88 
So.2d 749 (Fla. 1956). However, the revocation was not effective without the consent 
of the owner of other lots and blocks in the subdivision who had a private easement in 
the streets. Weber v. City of Hollywood, 120 So.2d 826 (Fla. 2d DCA 1960). An 
ordinance vacating a street was not evidence of a previous acceptance of it. Twenty-
Third Street R. Corp. v. City of Miami Beach, 191 So.464 (Fla. 1939).  


 







2. After 1971. After September 1, 1971, the dedication of streets, alleys, easements, rights-
of-way and public areas is complete on approval by the governing body and the 
recordation of the plat. Sec. 177.081, F.S.  


B. Private Rights  


1. Description by reference to map or plat. Persons acquiring lots described by reference to 
a plat acquire private implied easements over the streets shown on the plat. Mumaw v. 
Roberson, 60 So.2d 741 (Fla. 1952); Enos v. Casey Mountain, 532 So.2d 703 (Fla. 5th 
DCA 1988); and Southeast Seminole Civic Association v. Adkins, 604 So.2d 523 (Fla. 5th 
DCA 1992). Conversely, persons acquiring land described without reference to the plat 
acquire no implied easement over the streets shown on the plat. City of Miami v. Florida 
East Coast R. Co., 84 So.726 (Fla. 1920); Brooks-Garrison Hotel Corp. v. Sara Inv. Co., 
61 So.2d 913 (Fla. 1953); and Feig v. Graves, 100 So.2d 192 (Fla. 2d DCA 1958). Under 
the old so-called broad or unity rule which was followed in early Florida cases, such a 
purchaser acquired an unconditional private easement in the streets, parks, etc., and the 
right to insist that such areas be kept open. See Price v. Stratton, 33 So.644 (Fla. 1903); 
Florida East Coast Ry. Co. v. Worley, 38 So.618 (Fla. 1905); and City of Miami v. 
Florida East Coast Ry. Co., 84 So.726 (Fla. 1920).  


 
2. Streets: Beneficial Rule. The Supreme Court modified its position as to streets and alleys. 


In Powers v. Scobie, 60 So.2d 738 (Fla. 1952), the court held that the broad rule 
previously followed was impractical in Florida where so many wild and unimproved 
lands had been subdivided but remained in the same unimproved condition for many 
years. Therefore, the court adopted the intermediate view referred to as the beneficial or 
complete enjoyment rule to the effect that the extent of a grantee's private right of user in 
streets and alleys shown on the plat is limited to such streets and alleys as are reasonably 
and materially beneficial to the grantee and of which the deprivation would reduce the 
value of his lot. The case was followed in Harbor View #7, Inc. v. Willson, 120 So.2d 453 
(Fla. 2d DCA 1960); and Weber v. City of Hollywood, 120 So.2d 826 (Fla. 2d DCA 
1960). The beneficial rule does not apply to new subdivisions. Application of the rule to 
old subdivisions depends upon off-the-record facts, must be determined on a case-by-case 
basis, and may be risky. See Highland Construction, Inc. v. Paquette, 697 So.2d 235 (Fla. 
5th DCA 1997).  


 
3. Parks, Beaches, etc: Broad Rule. In Powers v. Scobie, 60 So.2d 738 (Fla. 1952), the 


Supreme Court limited the beneficial rule to streets and alleys and continued to adhere to 
the old rule stated in Boothby v. Gulf Properties of Alabama, 40 So.2d 117 (Fla. 1949), as 
to parks, beaches, etc. The Powers case was followed by the court in the later case of 
Brooks-Garrison Hotel Corp. v. Sara Inv. Co., 61 So.2d 913 (Fla. 1953). See also Dan 
Dee Corporation v. Samuels, 124 So.2d 733 (Fla. 2d DCA 1960); Reynolds v. County of 
Volusia, 659 So.2d 1186 (Fla. 5th DCA 1995).  







The rules as stated are clear, but difficulties frequently arise with their application, particularly 
since under the modified rule, as stated by the court in the Powers case, each situation must be 
determined on its own particular facts. See TN 24.01.05 for application of legal principles.  


C. “Private” Dedications  


Private dedications are not true dedications in the commonly understood meaning of the term, 
because public use or public purpose is not involved. It is not always clear whether an easement or 
some right to use is created by the so-called “private” dedication. Fee title is also not conveyed by a 
“private” dedication, unless the conveyance of the fee is expressed in the private dedication. See 
Title Standard 11.2 and cases cited therein. 


 


 








Select Year:   2009  Go


The 2009 Florida Statutes


Title XL
REAL AND PERSONAL 


PROPERTY


Chapter 712
MARKETABLE RECORD TITLES TO REAL 


PROPERTY


View Entire 
Chapter


712.05  Effect of filing notice.-- 


(1)  Any person claiming an interest in land or a homeowners' association desiring to preserve any 
covenant or restriction may preserve and protect the same from extinguishment by the operation of this 
act by filing for record, during the 30-year period immediately following the effective date of the root 
of title, a notice, in writing, in accordance with the provisions hereof, which notice shall have the effect 
of so preserving such claim of right or such covenant or restriction or portion of such covenant or 
restriction for a period of not longer than 30 years after filing the same unless again filed as required 
herein. No disability or lack of knowledge of any kind on the part of anyone shall delay the 
commencement of or suspend the running of said 30-year period. Such notice may be filed for record by 
the claimant or by any other person acting on behalf of any claimant who is: 


(a)  Under a disability, 


(b)  Unable to assert a claim on his or her behalf, or 


(c)  One of a class, but whose identity cannot be established or is uncertain at the time of filing such 
notice of claim for record. 


Such notice may be filed by a homeowners' association only if the preservation of such covenant or 
restriction or portion of such covenant or restriction is approved by at least two-thirds of the members 
of the board of directors of an incorporated homeowners' association at a meeting for which a notice, 
stating the meeting's time and place and containing the statement of marketable title action described 
in s. 712.06(1)(b), was mailed or hand delivered to members of the homeowners' association not less 
than 7 days prior to such meeting. 


(2)  It shall not be necessary for the owner of the marketable record title, as herein defined, to file a 
notice to protect his or her marketable record title. 


History.--s. 5, ch. 63-133; s. 798, ch. 97-102; s. 3, ch. 97-202; s. 1, ch. 2003-79. 
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Select Year:   2002  Go


The 2002 Florida Statutes


Title XXXVI
BUSINESS ORGANIZATIONS


Chapter 607
CORPORATIONS


View Entire Chapter


607.1520  Withdrawal of foreign corporation.-- 


(1)  A foreign corporation authorized to transact business in this state may not withdraw from this state 
until it obtains a certificate of withdrawal from the Department of State. 


(2)  A foreign corporation authorized to transact business in this state may apply for a certificate of 
withdrawal by delivering an application to the Department of State for filing. The application shall be 
made on forms prescribed and furnished by the Department of State and shall set forth: 


(a)  The name of the foreign corporation and the jurisdiction under the law of which it is incorporated; 


(b)  That it is not transacting business in this state and that it surrenders its authority to transact 
business in this state; 


(c)  That it revokes the authority of its registered agent to accept service on its behalf and appoints the 
Department of State as its agent for service of process based on a cause of action arising during the time 
it was authorized to transact business in this state; 


(d)  A mailing address to which the Department of State may mail a copy of any process served on it 
under paragraph (c); and 


(e)  A commitment to notify the Department of State in the future of any change in its mailing address. 


(3)  After the withdrawal of the corporation is effective, service of process on the Department of State 
under this section is service on the foreign corporation. Upon receipt of the process, the Department of 
State shall mail a copy of the process to the foreign corporation at the mailing address set forth under 
subsection (2). 


History.--s. 146, ch. 89-154; s. 2, ch. 95-211. 
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60 So.2d 738 (1952)


POWERS et ux.
v.


SCOBIE et ux.


October 17, 1952.


Supreme Court of Florida, Special Division B.


Z.D. Giles, Leesburg, for appellants.


Harry E. Gaylor, Eustis, for appellees.


ROBERTS, Justice.


The plaintiff-appellants instituted proceedings below to compel the defendant-appellees to remove an alleged 
obstruction from a street designated as "Palm Court Drive" in a plat of Palm Court Subdivision, a subdivision in Lake 
County, Florida, and within the city limits of Umatilla, Florida. The subdivision consists of only two blocks of lots laid off 
in a single tier on each side of Palm Court Drive, which runs north and south, and is separated from the waters of Lake 
Umatilla on the south by a street designated on the plat as "Lake Shore *739 Boulevard," running east and west. At a 
point some 200 feet from the lake and at the southern boundary lines of Lots 34 of Blocks A and B, Palm Court Drive 
widens out considerably and then divides into two separate driveways on either side of an ovular space designated on 
the plat as "Reserved Palms and Flowers." There is no delineation on the plat as to the exact lines of Palm Court Drive 
and Lake Shore Boulevard at the point where they intersect south of the area marked "Reserved Palms and Flowers." 
The plat also shows a strip of land between Lake Umatilla and Lake Shore Boulevard marked "Reserved." The 
dedication of the streets, and the subdivider's intentions as to the areas marked "Reserved", are shown in the 
subdivider's certificate of dedication as follows: "* * that Palm Court Drive is 31 feet wide from Rose Street to Lake 
Umatilla; that Lake Shore Boulevard is 31 feet wide across said property along the shore of Lake Umatilla both as 
shown hereon and are hereby dedicated to public use, with reservations by owner of park and lake shore as shown.
(Emphasis is supplied.)


739


The appellants, Mr. and Mrs. Powers, own lots in Block B and reside in a residence constructed on a lot in about the 
middle of the block. The appellees, Mr. and Mrs. Scobie, own almost all of Block A, including that portion south of Lot 
34 of Block A. They also own that portion of Block B south of Lot 34 in that block. Thus the Scobies own all of the 
subdivision south of the point where Palm Court Drive widens out and encircles the area marked "Reserved Palms and 
Flowers." They have constructed a home which, admittedly, extends into that portion of Palm Court Drive designated 
on the plat as encircling the reserved area on the east, and it is this obstruction which the Powers seek in these 
proceedings to have removed.


The City of Umatilla does not appear to have accepted the offer of dedication of that portion of Palm Court Drive 
extending south of Lots 34. While there was considerable evidence of public user of this portion of the street, it is not 
clearly and unequivocally shown that this user was of the street as designated on the plat. However, the case does not 
seem to have been tried below on the basis of "public user", but solely on the basis of the private right of the 
appellants Powers to an easement over Palm Court Drive as delineated on the plat, and it will be here reviewed on 
that basis.


At the outset, it should be noted that the appellants have no rights in and to those areas marked on the plat as 
"reserved." It is well settled that, ordinarily, dedication of property to the public use may be made subject to 
reservations in favor of the dedicator and that in such cases the public takes cum onere. This general rule is, of 
course, subject to a notable exception, and that is, that the reservation must not be inconsistent with the dedication. 16 
Am.Jur., Dedication, Sec. 25, page 372; McQuillian on Municipal Corp. (3rd Ed.) Sec. 33.10, page 607. The 
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reservation to the dedicator of the lake shore is not inconsistent with or repugnant to the dedication of Lake Shore 
Boulevard. As dedicated, Lake Shore Boulevard extends east and west "across said property". Since the subdivision is 
only 231 feet wide, Lake Shore Boulevard is, then, a strip of land 231 feet x 31 feet. The only apparent value of this 
offer of dedication is that some time in the future it might became a link in a circular drive around the lake. At present, it 
is "dead end" at both sides, as shown on the plat, and in fact has not been laid off as a street. Nor is the reservation of 
the oval-shaped area in the center of Palm Court Drive inconsistent with the dedication of this street to the public. Title 
to these reserved areas thus remained in the subdivider, and the record shows a deed from several persons, 
designated therein as "all the heirs" of the subdivider, conveying these reserved areas to the appellee Scobie.


The facts here are to be distinguished from those in Boothby v. Gulf Properties of Alabama, Fla., 40 So.2d 117, in 
which the only notation on the plat was "Beach Reserved", and in which it was shown that the subdividers had 
represented this area to be a public beach. Clearly, the principles of estoppel, upon which a private right of easement 
in these circumstances is *740 based, would preclude the subdividers from thereafter denying to the lot owners a right 
to use such reserved space. In the instant case, the dedicatory affidavit expressly states the intention of the dedicator 
as to the reserved areas, so that no estoppel can arise by virtue of the purchase of lots according to the plat of Palm 
Court Subdivision.


740


As to the private right of easement of the appellants over Palm Court Drive, the Chancellor held that the appellants 
were entitled to have kept open a straight extension of Palm Court Drive southward to the lake. The Chancellor also 
"vacated," as to the appellants, the reservation of the lake shore above referred to and decreed that this strip of land 
should be made available to the appellants. Although it would appear, from what has been said before, that the 
appellees Scobie had title to this strip of land as their own private property, this portion of the decree was not cross-
assigned as error by the Scobies.


We think that the decree of the Chancellor as to the easement over Palm Court Drive was entirely justified under the 
circumstances here existing. While this court has indicated that it will follow the "broad" or "unity" rule as to parks, 
Boothby v. Gulf Properties of Alabama, supra, we believe that the adoption of this rule as to streets and alleys would 
not be practicable in this state, where so many wild and unimproved lands were subdivided during the Florida "land 
boom" and remain in the same unimproved condition even today. The particular subdivision here in question is a case 
in point, since the appellants and the appellees appear to be the only families living in the subdivision, which is still 
devoted principally to citrus growing.


It is our view that the "intermediate" view, referred to either as the "beneficial" or as the "complete enjoyment" rule, by 
the annotator in 7 A.L.R.2d at page 633, should be adopted in this jurisdiction. This rule is "that the extent of the 
grantee's private right of user in streets and alleys shown on a map or plat by reference to which his conveyance was 
made is limited to such streets and alleys as are reasonably and materially beneficial to the grantee and of which the 
deprivation would reduce the value of his lot." 7 A.L.R.2d, Sec. 7, page 633. Adoption of this rule means, in effect, that 
each case must be determined on its own facts, but that, of course, the complaining party must to prevail show 
damage or detriment to his property


Applying this rule to the facts here, it is apparent that the only material benefit which the appellants could have in 
having Palm Court Drive kept open was because of the possible access it might give in the future to Lake Shore 
Boulevard. As we have shown, the appellants had no rights in the use of the lake shore reserved by the subdivider and 
now owned by the appellee Scobie, so that he would not require an easement over Palm Court Drive for the purpose 
of reaching the lake. The width of Palm Court Drive expressly dedicated by the subdivider was "31 feet." It would seem 
to be of no moment to the appellants whether their easement covered a single strip 31 feet wide, or two strips each 15 
1/2 feet wide. None of their lots abutted the portion marked on the plat as encircling the area reserved for "palms and 
flowers," but noted by the Chancellor to mean only "reserved for thorns and thistles."


While the elements of estoppel are not here present, since the condition of the title was known to the appellees as well 
as the appellants, it appears that the equities of the case are on the side of the appellees, insofar as moving his home 
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is concerned, and that the "redelineation" of the street by the Chancellor will secure to the appellants exactly the same 
rights as they would have had by compelling the removal of the appellees' home.


For the reasons stated, the decree appealed from should be and it is hereby


Affirmed.


SEBRING, C.J., and HOBSON and MATHEWS, JJ., concur.
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TN 11.07.03   Misnomer  (Rev. 12/03)  


A. The correct name of the owner of lots in a subdivision is ABC Corporation, a New York 
corporation, which is not qualified to transact business in Florida. Record title to a lot is in the name 
of ABC Co., and the deed does not recite the state of incorporation. Record title to another lot is in 
the name of ABC Corporation, a New York corporation, recited as authorized to transact business in 
Florida. The question is whether a conveyance of both lots by ABC Corporation, a New York 
corporation, will be sufficient.  


The misnomers of the corporate name do not affect the validity of the title, if it is established of 
record that the grantees in the above described deeds were the identical corporation as the owner and 
that the variances in the names were merely errors. It is the general rule that in case of a misnomer of 
a corporation in a grant or written contract, if there is enough expressed to show that there is such an 
artificial being and to distinguish it from all others, the body corporate is well named even though 
there is a variation of words and syllables. 18A AM. JUR. 2d, Corporations, Sec. 238; 18 C.J.S., 
Corporations, Sec. 135.  


These facts may be established by a statement in the deed to be executed by the owner or 
confirmed by affidavit. See Title Standard 10.6.  


Not necessarily inconsistent, but relevant to the question of identity, is the fact that the owner is 
not qualified in Florida but the ABC Corporation was described in the deed conveying the lot to it as 
being authorized to do business in Florida. The discrepancy may be clarified in the same affidavit. In 
addition, it should be determined from the records in New York that at the time of the conveyances 
ABC Corporation was in existence as a New York corporation and that it is now in existence and in 
good standing as such corporate entity.  


B. A Florida corporation with the correct name of ABC, Inc. executed a mortgage in which the name was 
stated as "ABC" without the "Inc." The mortgage was executed by the president, attested by the secretary, 
signed by two witnesses, properly notarized and the corporate seal showing the correct corporate name of 
ABC, Inc. was affixed. The Fund is of the opinion that notwithstanding the variance in the name, the 
mortgage is sufficient and no corrective action is required. If the mortgage is assigned or foreclosed, the 
fact that ABC, Inc. and ABC are one and the same should be established. In American Ladder & Scaf. 
Co. v. Miami Vent. Awn. Co., 150 So.2d 268 (Fla. 3d DCA 1963), the court recognized the general rule 
discussed in paragraph A and cited Sec. 608.48, F.S., repealed effective January 1, 1976, which provided 
that a misnomer of a corporation in any deed does not invalidate the deed if the intent of the parties can be 
ascertained. Even though Sec. 608.48, F.S., has been repealed, The Fund's opinion is that the general rule 
still applies and that the American Ladder & Scaf. Co. case supports this position. 








85 So.2d 140 (1955)


Armen POLADIAN and A.P. Construction Co., Appellants,
v.


Elsa JOHNSON and Border City Land Company, Appellees.


December 20, 1955.
Rehearing Denied February 20, 1956.


Supreme Court of Florida. En Banc.


Yonge, Whiteside & Prunty and William W. Charles, Miami, for appellants.


Field & Spence, Miami, for appellees.


TERRELL, Justice.


This controversy stems from a claim of Armen Poladian to certain lands in Dade County based on an unrecorded 
agreement for deed with the owner, Elsa Johnson, dated February 20, 1951, said agreement having been 
supplemented by a second agreement dated December 12, 1951. On the theory that Poladian had not complied with 
the terms of his agreement, Johnson gave notice and proceeded to cancel the agreement. None of the proceedings 
were placed of record as required by law. Johnson then entered into an agreement with Border City Land Company for 
sale of the lands in question, thinking that Poladian's claim was to all intents and purposes cancelled.


Prior to date set for closing the latter agreement, Poladian placed a "wild deed" of record and shortly thereafter filed 
suit *141 in equity for declaratory decree seeking adjudication of the rights of the parties to the controversy. A "wild 
deed" is one executed by a stranger to the record title "hung out in air like Mahomet's coffin." Hart v. Gardner, 81 Miss. 
650, 33 So. 442, 497. At final hearing after answer, the chancellor entered a final decree dismissing the complaint. 
Poladian has appealed from the final decree.


141


The effect of the final decree was to hold that Border City Land Company acquired title to the property involved in good 
faith, for a valuable consideration and without knowledge or notice, actual or constructive, of the claim of plaintiffs, or 
any of them, under agreement of December 12, 1951, between Johnson and Poladian. The cause as to Johnson was 
dismissed without prejudice as to any right of action Poladian might have against her.


Appellants contend that the ruling of the chancellor should be reversed because appellees were on implied notice of 
appellants' claim, account of the following factors: (1) warranty deed from Poladian to A.P. Construction Co. recorded 
eight days prior to the deed on which Border City Land Company relies; (2) the lands were made into Armen 
Subdivision which was named for Armen Poladian and plat thereof filed of record long prior to any claim of Border City 
Land Company; (3) Armen Poladian posted a bond with the county to secure installation of streets and water, part of 
which was accomplished at the time Border City Land Company acquired title; (4) A.P. Construction Co. paid taxes on 
the land which was assessed in the name of said plaintiff; (5) Armen Poladian lived in a home in Armen Subdivision 
which consisted of five blocks, on which Armen Poladian constructed most of the buildings; (6) Johnson attempted a 
sale of the lands prior to her attempt to cancel Armen Poladian's contract.


It is contended by appellants that these facts were sufficient to put a prudent purchaser on such inquiry as would lead 
to Armen Poladian's interest in the land. Sapp v. Warner, 105 Fla. 245, 141 So. 124, 143 So. 648, 144 So. 481; First 
Federal Savings & Loan Association of Miami v. Fisher, Fla. 1952, 60 So.2d 496; Redstone v. Redstone Lumber & 
Supply Co., 101 Fla. 226, 133 So. 882; Farish v. Smoot, Fla. 1952, 58 So.2d 534, and other cases are relied on to 
support this contention. We have examined these cases and they deal with questions so remote and unlike that we 
are confronted with here, that we do not think they can be said to rule the case at bar.
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Appellants rely heavily on the recordation of the "wild deed" as notice to appellees but we do not think the fact avails 
them anything. 2 Merrill on Notice, page 558, holds that the record of such an instrument is not notice to subsequent 
purchasers. Poladian nor his grantee in the "wild deed" was in possession of the lots. In fact, it would hardly be 
reasonable to contend that one purchasing vacant lots, as was the case here, would be required to canvass the 
neighborhood to ascertain the claims of others. It is common knowledge that lines or posts marking subdivision and 
streets are oftimes soon covered up or obliterated and then one investigating claims against proposed purchases of 
land is expected to exhaust the record and nothing more unless it puts him on notice of other muniments of title.


From this it follows that the decree appealed from must be and is hereby affirmed.


Affirmed.


THOMAS, THORNAL and ROBERTS, JJ., and ALLEN, Associate Justice, concur.


DREW, C.J., and HOBSON, J., dissent.


DREW, Chief Justice (dissenting).


Because of my view that the factors set forth in the fourth paragraph of the opinion by Mr. Justice Terrell were 
sufficient to put the purchaser on inquiry, I must respectfully dissent from the judgment of affirmance. With all the red 
flags flying, *142 any prudent purchaser would have looked into the matter and, had he done so, he would have 
learned of the interest of Poladian.


142


HOBSON, J., concurs.
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273 U.S. 257 (1927)


OKLAHOMA NATURAL GAS COMPANY
v.


OKLAHOMA.
SAME


v.
SAME ET AL.


Nos. 154, 187.


Submitted January 3, 10, 1927.
Decided February 21, 1927.


ERROR TO THE SUPREME COURT OF THE STATE OF OKLAHOMA. 


Supreme Court of United States.


Mr. Lawrence H. Cake, in behalf of Mr. David A. Richardson, for the plaintiff in error, in support of the motion.


Messrs. George F. Short, Attorney General, and J. Berry King, Assistant Attorney General, for the State of Oklahoma.


Mr. E.S. Ratliff for the Corporation Commission of Oklahoma.


*258 MR. CHIEF JUSTICE TAFT delivered the opinion of the Court.258


These are motions for substitution of a new party appellant in each cause. The motions are joined in by the counsel of 
record for the defendants in error and by the plaintiff in error. They show that the Oklahoma Natural Gas Company 
was a corporation of the State of Oklahoma organized in the Indian Territory in October, 1906, to have existence for 
twenty years, and that its charter would have expired by legal limitation in October, 1926; that about September 15, 
1926, after the writs of error in these cases were allowed, the Oklahoma Natural Gas Company was reorganized, the 
resulting corporation being named the Oklahoma Natural Gas Corporation, organized and existing under the laws of 
the State of Delaware; that the reorganized corporation took over all the contracts, franchises, property and assets of 
the Oklahoma Natural Gas Company and assumed all the debts, liabilities and obligations of that company, including 
the liability and obligation to make the refund to the patrons of the Oklahoma Natural Gas Company involved in this 
action if it should finally be held that the Oklahoma Natural Gas Company itself had been obligated to make such 
refunds; that the Oklahoma Natural Gas Corporation assumed the performance of the public service theretofore 
performed by the Oklahoma Natural Gas Company; that the new corporation became and is the successor in law and 
in fact of the Oklahoma Natural Gas Company; that the latter company was by decree of the District Court of Tulsa 
County, Oklahoma, duly and legally dissolved as a corporation, and that, even if the decree had not been rendered, it 
would have been dissolved by expiration of the time limit in its charter in October, 1926. It is said that the reorganized 
corporation both by its assumption *259 thereof and by law is liable for the refunds or discounts involved herein, if the 
order requiring them is valid, and that the State of Oklahoma looks to and will look to the reorganized corporation for 
the payment of the same if the order is finally affirmed. The counsel for the old company, the Attorney General of 
Oklahoma and the counsel for the Corporation Commission of Oklahoma, all sign the motion.


259


There is no specific provision in our rules for the substitution as a party litigant of a successor to a dissolved 
corporation. It is well settled that at common law and in the federal jurisdiction a corporation which has been dissolved 
is as if it did not exist, and the result of the dissolution can not be distinguished from the death of a natural person in 
its effect. Mumma v. Potomac Company, 8 Pet. 281; National Bank v. Colby, 21 Wall. 609; Pendleton v. Russell, 144 
U.S. 640; Bank of United States v. McLaughlin, Fed. Case No. 928; Greeley v. Smith, Fed. Cases 5748; Walters v. 
Western & Atlantic Railroad Co., 69 Fed. 679; Marion Phosphate Company v. Perry, 74 Fed. 425; Board of 
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Councilmen of the City of Frankfort v. Deposit Bank of Frankfort, 120 Fed. 165; United States v. Spokane Mill 
Company, 206 Fed. 999. See also Edison Co. v. Westinghouse, 34 Fed. 232 and Edison Co. v. United States Lighting 
Co., 52 Fed. 300. It follows therefore that, as the death of the natural person abates all pending litigation to which 
such a person is a party, dissolution of a corporation at common law, abates all litigation in which the corporation is 
appearing either as plaintiff or defendant. To allow actions to continue would be to continue the existence of the 
corporation pro hac vice. But corporations exist for specific purposes, and only by legislative act, so that if the life of 
the corporation is to continue even only for litigating purposes it is necessary that there should be some statutory 
authority for the prolongation. The matter is *260 really not procedural or controlled by the rules of the court in which 
the litigation pends. It concerns the fundamental law of the corporation enacted by the State which brought the 
corporation into being.


260


This corporation is said to have been created before Oklahoma became a state by the law of Indian Territory, so we 
may presume that the corporation law of the State of Oklahoma since enacted, Oklahoma Statutes, 1921, c. 34, 
Article V, sec. 5361, has full application. Shulthis v. McDougal, 225 U.S. 561, 571-572. It provides:


"Unless other persons are appointed by the court, the directors or managers of the affairs of such corporation at the 
time of its dissolution are trustees of the creditors and stockholders or members of the corporation dissolved, and have 
full power to settle the affairs of the corporation, and to collect and pay debts and divide among the stockholders the 
property which remains after the payment of debts and necessary expenses; and for such purposes may maintain or 
defend actions in their own names by the style of the trustees of such corporation dissolved, naming it; and no action 
whereto any such corporation is a party shall abate by reason of such dissolution."


We have found no Oklahoma case that construes this provision with reference to the question now before the Court. 
The language of the section would seem to indicate that as there is to be no abatement the Oklahoma Natural Gas
Company for litigating purposes is still in being and continues to be a party before this Court.


The showing made for the motion is that the Oklahoma Natural Gas Company was by a decree of the district court of 
Tulsa County, Oklahoma, duly and legally dissolved as a corporation. There is nothing to indicate why the company 
was dissolved. We may assume but we do not know that it was in anticipation of its dissolution by force of law and that 
the proceeding was undertaken in order to transfer its assets, its obligations and its liabilities to another corporation 
which is averred to be a corporation *261 of another State, to wit, of Delaware, although the seal which is attached to 
the consent of the Oklahoma Natural Gas Corporation by its president and secretary and accompanies the motion, 
shows that it was incorporated not in Delaware but in Maryland.


261


The motion is signed by counsel for the plaintiff in error, the Oklahoma Natural Gas Company. He does not explain 
how he continues to represent plaintiff in error, if in fact it has ceased to be, as he represents to this Court.


In the absence of a fuller showing as to just what the proceeding was in the district court of Tulsa County in respect to 
the dissolution of the old company, and in view of the provisions of the Oklahoma statute, we think it unwise to grant 
the motion for substitution, even though with the consent of the defendants in error. It may be that with the disclosure 
of all the facts and circumstances we may find that what was done with the consent of all the parties to this suit is in 
fact a novation which we can make effective. United States v. City Bank, 19 How. 385; Ex parte Railroad, 95 U.S. 221, 
222.


We are not advised as to whether, at the time of the dissolution of the corporation by time, liquidating trustees of the 
old company were appointed under the statute. If they were, then they should appear in this proceeding. The motions 
to substitute are denied, without prejudice to a renewal on a fuller showing.


Motions denied.
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472 So.2d 1355 (1985)


Ella Mae TAYLOR, Appellant,
v.


Lessie B. HOPKINS, As Personal Representative of the Estate of Rosa L. Taylor, a/k/a Rosa 
Lee Taylor, a/k/a Rosa Lee Sylvester, Deceased, Appellee.


No. 84-1515.


July 25, 1985.


District Court of Appeal of Florida, Fifth District.


Alan W. Underwood of Merritt, High, Underwood & Eppley, P.A., Brooksville, for appellant.


C. John Coniglio, P.A., Wildwood, for appellee.


FRANK D. UPCHURCH, Jr., Judge.


Ella Mae Taylor appeals from an order which confirmed the sale of assets of an estate and discharged the personal 
representative.


Decedent, Rosa Taylor, died intestate on January 7, 1981, leaving an estate composed of real property valued at 
between $25,000 and $32,500 plus personal property valued at $3,500. Claims filed against the estate were in excess 
of $11,000. Decedent's next of kin were her five sisters and four brothers, all of whom consented on one sister, Lessie 
B. Hopkins, the appellee, being appointed as personal representative of the estate.


On March 12, 1984, Hopkins, as personal representative, filed a notice of hearing and petition to sell the estate 
property at a public sale. In the petition, the real property was valued at $32,500. Notice of the sale was given to the 
other beneficiaries, as well as to interested persons. The court entered an order directing public sale of the property, 
which provided that the sale would be to the highest bidder and the proceeds of the sale would be used to cover 
claims against the estate, costs of administration and distribution to the heirs. The order also stated that all members 
of the public, heirs at law and the personal representative were permitted to bid at the sale. The sale was held on June 
12, 1984, and was attended by fifteen to twenty-five persons. Hopkins was the highest bidder with a bid of $503.


Hopkins then filed a petition for an order confirming the sale. The petition reflected that Hopkins, in addition to the 
$503 bid for the property, had expended $8,937.47 from her personal funds to pay real property taxes, mortgage 
payments on the property, funeral expenses and attorney's fees. In addition, Hopkins agreed to pay all future claims, 
attorney's fees and court costs. The court below found that all outstanding claims against the estate had been settled.


Taylor, Hopkin's sister, objected to confirmation of the sale on several grounds. First, she contended that the order 
directing the sale was not delivered to the beneficiaries, thus they had no notice that Hopkins was allowed to bid at the 
sale. This contention is not supported by the record, as Taylor admits. Second, Taylor points *1356 out that, by 
purchasing the property at a small fraction of its appraised value, Hopkins violated her fiduciary duty as a personal 
representative by not using her authority for the best interest of all the beneficiaries. Hopkins had the authority to reject 
any final bids that she thought were too low. Section 737.302, Florida Statutes, provides that the personal 
representative, in dealing with estate assets, shall follow the standard of a prudent trustee dealing with the property of 
another.


1356


A copy of the petition to confirm the sale was served on each heir at law and other interested persons, but based on 
the record before us it appears that the court considered only the pleadings and made no findings of fact. The court in 
Re Estate of Collin, 279 So.2d 48 (Fla. 4th DCA 1973) held that the executor has the burden of proving that the 
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proposed sale is necessary and in the best interest of the estate. The court also warned against "rubber stamp 
approval" by the trial court and required the judge to make a factual determination based upon the evidence 
presented. Id. at 49. No notice of any hearing, transcript or other record has been furnished to us. Hopkins admits in 
her brief that only a copy of the petition to confirm the sale and the order thereon were served on all interested 
persons.


In view of the obligations imposed upon personal representatives under Florida law and in light of the token amount 
paid for the land, the court may have abused its discretion in approving the sale. Section 733.610 provides:


Sale, encumbrance or transaction involving conflict of interest. — Any sale or encumbrance to the 
personal representative or his spouse, agent, or attorney, or any corporation or trust in which he has a 
substantial beneficial interest, or any transaction that is affected by a conflict of interest on the part of 
the personal representative, is voidable by any interested person except one who has consented after 
fair disclosure, unless:


(1) The will or a contract entered into by the decedent expressly authorized the transaction; or


(2) The transaction is approved by the court after notice to interested persons.


Because no notice of a hearing on the petition to confirm was given, and no factual determination was made despite 
Taylor's objection to the sale, we reverse.


REVERSED and REMANDED for further proceedings.


COBB, C.J., and SHARP, J., concur.
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119 So.2d 54 (1960)


Conlon WILMOTT and William Wilmott, Appellants,
v.


Mary B. WILMOTT, Appellee.


No. B-349.


March 24, 1960.


District Court of Appeal of Florida. First District.


*55 A.K. Black, Lake City, for appellants.55


Milo I. Thomas, Jr., Lake City, for appellee.


WIGGINTON, Chief Judge.


Defendants seek review by interlocutory appeal of a post decretal order denying his motion to vacate and set aside a 
final decree of divorce entered against him, and to dismiss the cause. The principal thrust of the motion is grounded 
upon the contention that the court lacked jurisdiction over the person of defendant to entertain the cause or enter the 
decree sought to be vacated.


Plaintiff wife instituted a suit for divorce against defendant on grounds not necessary to mention. Filed with the 
complaint was plaintiff's sworn affidavit containing the following statements of fact:


(1) that she has made diligent search and inquiry to discover the name and residence of the above 
named defendant and the same is set forth in this sworn statement as particularly as is known to the 
affiant; and


(2) that the above named defendant, Conlon Wilmott, is over the age of twenty-one years; and


(3) that the last known address of said defendant was General Delivery, Los Angeles, California.


The foregoing affidavit was the basis for service by publication on defendant. Upon his failure to appear in the cause a 
decree pro confesso was entered against him. Testimony was taken before the court following which a final decree 
was entered in which it is recited, among other things, that "it appearing from an examination of the record herein that 
the defendant was duly served according to law by publication and that a decree pro confesso was entered against the 
defendant the 12th day of February, 1959 * * *" Defendant contends that the foregoing affidavit was insufficient as a 
matter of law to constitute a basis for valid service by publication, and therefore the court never acquired jurisdiction 
over his person.


The statute provides, among other things, that as a condition precedent to service by publication there shall be filed in 
the cause a statement executed by the plaintiff, his agent or attorney setting forth substantially the matters hereafter 
required, which statement may be contained in the initial or other pleading, if sworn to, or in any affidavit or sworn 


statement.[1]


*56 Thus we see from the foregoing provision of our statute that the statement of facts essential to constitute a basis 
for service by publication may be incorporated either in a sworn complaint or in an affidavit filed separately and 
independently of the complaint.


56


The statute further provides that the sworn statement of the plaintiff for service of process by publication against a 
natural person shall show:
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"(1) That diligent search and inquiry have been made to discover the name and residence of such 
person, and that the same is set forth in said sworn statement as particularly as is known to the affiant; 
and,


"(2) Whether such person is over or under the age of twenty-one years, if his age is known, or that his 
age is unknown; and,


"(3) In addition to the above that the residence of such person is, either:


"(a) Unknown to the affiant; or,


"(b) In some state or country other than this state, stating residence if known; or,


"(c) In the state, but that he, (i) has been absent from the state for more than 60 days next preceding 
the making of the sworn statement, or (ii) conceals himself so that process cannot be personally served 
upon him, and that affiant believes that there is no person in the state upon whom service of process 


would bind said absent or concealed defendant."[2]


An examination of the affidavit for constructive service filed by plaintiff as quoted above reveals that it contains 
sufficient statements of fact to comply with the first two numbered paragraphs of the statute. It is obvious, however, 
that the affidavit contains no statement of fact which could be considered as compliance with any of the three 
situations covered in the lettered sub-paragraphs under paragraph 3 of the statute. The statement contained in the 
affidavit that the last known address of defendant was General Delivery, Los Angeles, California, is not tantamount to 
nor the equivalent of a statement with respect to defendant's residence as is required to be made in paragraph 3 of the 
statute. This is so for the reason that the word "address" as contained in the affidavit, and the word "residence" as 
contained in the statute are not synonymous within the contemplation of the law.


The plaintiff frankly admits in her brief and in argument before the bar of this court that the statements of fact contained 
in the affidavit for service by publication were insufficient in that they failed to allege that defendant's residence was 
unknown. She contends, however, that this deficiency was supplied by the allegations of her sworn complaint. If 
plaintiff was correct in this assertion, we would be compelled to hold that the service by publication was sufficient for 
the reason that the matters required by the statute may be contained either in the complaint, if sworn to, or in the 


affidavit or other sworn statement.[3]


An examination of the complaint on which appellant relies to supply the deficiency of the affidavit reveals an allegation 
to the effect that defendant has been a citizen and resident of the State of Florida, but since November 24, 1958, his 
address is unknown. This statement is subject to the same objection as is the statement contained in the sworn 
affidavit, and is not sufficient to supply the requirement of the statute which provides that the *57 sworn statement 
must allege that the residence of defendant is unknown.


57


For the reasons above stated we must hold that the sworn statement of plaintiff relied upon as a predicate for service 
by publication do not meet the requirements of the statute, and therefore the service was insufficient to vest the court 
with jurisdiction over the person of defendant.


Plaintiff argues, however, that even if the service by publication was insufficient in law to vest the court with jurisdiction 
over defendant's person, such a determination would be immaterial in view of the fact that defendant was personally 
served with process on the date the suit was filed. Plaintiff therefore contends that the personal service on defendant 
vested the court with jurisdiction, and the entry of a final decree was proper.


An examination of the record reveals that on the date the complaint was filed, summons in chancery was issued in the 
regular form required by the statute, and on that day was delivered to the Sheriff of Columbia County, for service. An 
examination of the sheriff's return attached to the original summons reveals that on the day it was received by him it 
was served on defendant by leaving a copy of the writ and a copy of plaintiff's initial pleading at defendant's usual 
place of abode in Columbia County with a member of the defendant's family then and there residing, above the age of 
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15 years, to-wit: William Wilmott, defendant's father, and informing such person of the contents thereof. The affidavit 
filed by defendant in support of his motion to set aside the final decree alleges that on the date the suit was filed he 
was in fact a citizen and resident of Columbia County, and was residing in the same home occupied by him and 
plaintiff prior to their separation. No attack has been made by defendant on the personal service of process.


A closer examination of the record indicates, however, that after the summons was served on defendant in the manner 
and form set forth in the sheriff's return, the original summons was for some unexplained reason retained by the sheriff 
and was not filed in the cause until long after the entry of the final decree. It was not until after defendant's motion to 
set aside the final decree was filed that the original summons was procured from the sheriff and filed in evidence 
before the court on the hearing upon defendant's motion.


The applicable rule of procedure with respect to personal service of process provides that the person serving the 
process shall make proof of service thereof to the court promptly, and in any event within the time during which the 
person served must respond to the process. The rule further provides that failure to make proof of service shall not 


affect the validity of the service.[4] This rule was interpreted by the Supreme Court in the Klosenski case.[5] That 
decision is authority for the principle that although valid service of the writ upon a defendant is sufficient to vest the 
court with jurisdiction over defendant's person, to authorize the entry of a judgment against a defendant who has not 
appeared and answered or otherwise submitted himself to the jurisdiction of the court, there must be not only proper 
service upon such person, but also proper proof of such service either by the officer's return endorsed on the writ, or 
by extrinsic proof so conclusive as to leave little, if any, doubt as to the authenticity thereof. It was held that if service of 
the summons was validly effectuated, the court's jurisdiction over the person of defendant lies dormant until proper 
proof is made of the regularity of such service. Until such proof of service is made, the court is without jurisdiction to 
enter any decree against a defendant who has not appeared in the cause or otherwise submitted himself to the court's 
jurisdiction.


*58 From the foregoing we conclude that although the court in this case has jurisdiction over defendant's person by 
reason of the personal service of process upon him, the decree pro confesso and final decree entered prior to the time 
the writ was returned and filed in the cause showing proper service on defendant were not authorized.


58


We have carefully considered the remaining assignments of error and the points argued on appeal, but find them to be 
without substantial merit.


The order appealed from is accordingly reversed and the cause remanded with directions that the final decree and 
decree pro confesso entered against defendant herein be vacated and set aside, and for further proceedings in the 
cause consistent with the views expressed herein.


STURGIS and CARROLL, DONALD K., JJ., concur.


[1] F.S. Sec. 48.03(1), F.S.A.


[2] F.S. Sec. 48.04, F.S.A.


[3] F.S. Sec. 48.03(1), F.S.A.; 25 Fla.Jur., Process § 34; Eckersley v. Eckersley, 157 Fla. 722, 26 So.2d 811; Sample v. Ward, 156 
Fla. 210, 23 So.2d 81; Gribbel v. Henderson, 151 Fla. 712, 10 So.2d 734.


[4] Rule 1.3(c), F.R.C.P., 30 F.S.A.


[5] Klosenski v. Flaherty, Fla. 1959, 116 So.2d 767.
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531 So.2d 946 (1988)


PUBLIC HEALTH TRUST OF DADE COUNTY, Petitioner,
v.


Jorge LOPEZ, Respondent.
In re the ESTATE OF Helen V. TAYLOR, Deceased.


Mary Helen HINES and Cynthia Whidden, As Personal Representatives of the Estate of Helen 
V. Taylor, Deceased, Petitioners,


v.
GESSLER CLINIC, P.A., and Winter Haven Hospital, Respondents.


Nos. 70968, 71618.


June 9, 1988.
Rehearing Denied August 30, 1988.


Supreme Court of Florida.


Robert A. Ginsburg, Dade County Atty., and Shepard J. Nevel, Asst. County Atty., Miami, for Public Health Trust of 
Dade County.


John W. Frost, II and Hank B. Campbell of Frost & Purcell, P.A., Bartow, and Andrew P. Trakas of Andrew P. Trakas, 
P.A., *947 Winter Haven, for Mary Helen Hines and Cynthia Whidden.947


Gerald Forman of Gerald Forman, P.A., Miami, for Jorge Lopez.


Rex P. Cowan of Kalogridis & Cowan, Winter Haven, for Gessler Clinic, P.A., and Winter Haven Hosp.


BARKETT, Justice.


We review the conflicting decisions of Lopez v. Public Health Trust of Dade County, 509 So.2d 1286 (Fla. 3d DCA 
1987), and In re Estate of Taylor, 516 So.2d 322 (Fla. 2d DCA 1987). In so doing, we answer in the affirmative the 
following question posed in Lopez:


Whether article X, section 4 of the Constitution of Florida, as amended, serves to exempt a decedent's 
homestead property from forced sale for the benefit of the decedent's creditors, where the decedent is 


not survived by a dependent spouse or children?[1]


We have jurisdiction. Art. V, §§ 3(b)(3) and (4), Fla. Const.


The principal facts are not in dispute. In Lopez, the decedent homeowner, Nereida Lopez, at the time of her death, 
was residing in the home with her three adult children. The decedent's personal representatives petitioned the probate 


court to have the property set aside as homestead under article X, section 4 of the Florida Constitution.[2] The petition 
was opposed by Public Health Trust, to whom the decedent was indebted. The trial court denied the petition based 
upon its finding that the decedent's heirs, her three adult children, were not dependent on her at the time of her death.


Similarly, in Hines, the homeowner, Helen Taylor, at the time of her death, was single and residing in the home she 
had acquired from her divorced husband. She died intestate, survived by four adult, nondependent children who lived 
elsewhere. Here, too, the probate court denied the personal representatives' petition to have the home set aside as 
exempt from the decedent's creditors, Gessler Clinic and Winter Haven Hospital.
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On appeal, the Third District reversed in Lopez, concluding that the homestead exemption inures to the benefit of the 
decedent's heirs whether or not the heirs were dependent on the decedent. Conversely, in Hines, the Second District 
affirmed the lower court, holding that the residence of a single person who is not survived by a spouse or dependent 
family members is not exempt from the decedent's creditors.


On this appeal, Public Health Trust, Gessler Clinic, and Winter Haven Hospital ("creditors") argue that article X, 
section 4(b), extending the homestead exemption to the "surviving spouse or heirs of the owner," must be construed to 


apply only to minor or dependent heirs. To support this interpretation, the creditors assert that under prior case law,[3]


Florida's homestead exemption was not available to adult heirs of a decedent unless the heirs had been *948
dependent on the decedent. They point to the history of the 1985 amendment as evidence that the legislature never 
intended to eliminate this requirement. The creditors also argue that a literal interpretation of section 4(b) would 
provide a windfall for financially independent heirs at the expense of the decedent's creditors, distorting the historical 
purpose of homestead laws to protect dependents in need of shelter.


948


In addition, Public Health Trust questions whether the amended provision protects the homes of all single persons and 
suggests that it applies only to those single persons who are surviving widows or divorced parents.


The personal representatives, on the other hand, argue that the language of the homestead exemption is clear and 
unambiguous; that the cases relied upon by the creditors are inapposite; and that the precise question presented 
already has been answered in their favor in Miller v. Finegan, 26 Fla. 29, 7 So. 140 (1890); Scull v. Beatty, 27 Fla. 
426, 9 So. 4 (1891); and Cumberland & Liberty Mills v. Keggin, 139 Fla. 133, 190 So. 492 (1939).


For the reasons advanced by the personal representatives, we reject the creditors' position. For over a century, Florida 
has by constitutional provision made the homeplace exempt from the claims of creditors. See Baker v. State, 17 Fla. 
406 (1879) (construing homestead provision of the Florida Constitution of 1868). As a matter of public policy, the 
purpose of the homestead exemption is to promote the stability and welfare of the state by securing to the householder 
a home, so that the homeowner and his or her heirs may live beyond the reach of financial misfortune and the 
demands of creditors who have given credit under such law. See Bigelow v. Dunphe, 143 Fla. 603, 197 So. 328 
(1940).


Until 1985, the homestead protection was limited to those persons who qualified under the constitutionally designated 
term "head of a family." See art. X, § 4, Fla. Const. (1983). In 1984, however, the people of Florida approved an 
amendment changing the term "head of a family" to "a natural person." The amendment thus expanded the class of 
persons who can take advantage of the homestead provision and its protections.


As an initial matter, we reject Public Health Trust's suggestion that "natural person," when applied to single persons, 
means only widows and divorced parents. Such an interpretation is contrary to the language, logic and history of the 
amendment. As Representative Hawkins, who sponsored the amendment in the House of Representatives, explained, 
the purpose of the revision was "to give protection against forced sale for the homestead of a single person, a divorced 
person, any person who has a homestead, rather than just a head of a family." House Judiciary Full Committee 
Meeting, March 29, 1983.


The 1985 amendment thus made the homestead protection available to any natural person. Accordingly, the property 
and residences in question clearly fit within the definition of "homestead" under section 4(a)(1), as amended.


We turn then to the principal issue before us, the meaning and application of article X, section 4(b). The language of 
this provision is indeed plain and unambiguous. As the district court in Lopez noted:


The amended section serves to exempt all homestead property from forced sale for the benefit of the 
decedent's heirs, regardless of whether the decedent was the head of a household prior to his or her 
death. As such, whether the decedent had dependent heirs at the time of her death is immaterial under 
the new amendment. Once it was established that the decedent owned and resided in the property at 
the time of her death, her estate was entitled to have the property set aside as homestead.
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509 So.2d at 1286-87 (citations omitted).


As the creditors themselves point out, legislative intent controls construction of statutes in Florida.[4] Moreover, "that 
intent *949 is determined primarily from the language of the statute [and]... [t]he plain meaning of the statutory 
language is the first consideration." St. Petersburg Bank and Trust Co. v. Hamm, 414 So.2d 1071, 1073 (Fla. 1982) 
(citation omitted). This Court consistently has adhered to the plain meaning rule in applying statutory and constitutional 
provisions. See Holly v. Auld, 450 So.2d 217, 219 (Fla. 1984); Department of Legal Affairs v. Sanford-Orlando Kennel 
Club, Inc., 434 So.2d 879, 882 (Fla. 1983); Carson v. Miller, 370 So.2d 10, 11 (Fla. 1979); State ex rel. West v. Gray,
74 So.2d 114, 116 (Fla. 1954); Wilson v. Crews, 160 Fla. 169, 175, 34 So.2d 114, 118 (1948); City of Jacksonville v. 
Continental Can Co., 113 Fla. 168, 171-73, 151 So. 488, 489-90 (1933); Van Pelt v. Hilliard, 75 Fla. 792, 798, 78 So. 
693, 694 (1918). As we recently explained:


949


Florida case law contains a plethora of rules and extrinsic aids to guide courts in their efforts to discern 
legislative intent from ambiguously worded statutes. However, "[w]hen the language of the statute is 
clear and unambiguous and conveys a clear and definite meaning, there is no occasion for resorting to 
the rules of statutory interpretation and construction; the statute must be given its plain and obvious 
meaning." It has also been accurately stated that courts of this state are "without power to construe an 
unambiguous statute in a way which would extend, modify, or limit, its express terms or its reasonable 
and obvious implications. To do so would be an abrogation of legislative power."


Holly, 450 So.2d at 219 (citations omitted, emphasis added).


The constitutional provision at issue is clear, reasonable and logical in its operation. Section 4(b) states, without any 
qualification, that the benefits "inure to the surviving spouse or heirs of the owner." There are no words suggesting that 
the heirs or surviving spouse had to have been dependent on the homeowner to enjoy this protection. Consequently, 
the creditors are not asking us merely to construe or interpret the amendment but rather to graft onto it something that 
is not there. This we cannot do. We are not permitted to attribute to the legislature an intent beyond that expressed, 
see Bill Smith, Inc. v. Cox, 166 So.2d 497, 498 (Fla. 2d DCA 1964), or to speculate about what should have been 
intended. Tropical Coach Line v. Carter, 121 So.2d 779, 782 (1960). Nor may we insert words or phrases in a 
constitutional provision, or supply an omission that was not in the minds of the people when the law was enacted. See 
Brooks v. Anastasia Mosquito Control Dist., 148 So.2d 64, 66 (Fla. 1st DCA 1963). The legislature, and in this case, 
the people who adopted the amendment, must be held to have intended what was so plainly expressed.


We are fortified in our conclusion by the legislative history of the amendment. We have examined the materials 
submitted by the parties and find nothing in them even remotely suggesting that the legislature intended "surviving 
spouse or heirs" to mean "dependent spouse or heirs." Nor can we say that the people of Florida had any such 
limitation in mind. The Ballot Summary upon which the people voted said:


EXEMPTION OF HOMESTEAD AND PERSONAL PROPERTY FROM FORCED SALE — Provides 
that the exemption of a homestead and of personal property to the value of $1,000 from forced sale and 
certain liens shall extend to any natural person, not just head of a family.


We conclude that neither the language nor the legislative history of the amendment supports the creditors' position.


Nor does prior case law. Contrary to the creditors' assertion, homestead property always has descended to the heirs 
free of creditor's liens without regard to whether the heirs were dependents.


The creditors have confused the issue by relying on cases that did not apply section 4(b), but only answered the 
threshold question of whether the property qualified as homestead. That threshold question required *950 a factual 
finding that the decedent, at the time of his death, had been, in the words of the old constitution, the "head of a family." 
That term was construed to mean someone who either had a legal duty of support arising out of a family relationship 
or lived with at least one other as a family and was regarded as the "head" of that "family." Whidden v. Abbott, 124 Fla. 
293, 294-95, 168 So. 253, 254 (1936). In each case cited by the creditors, see supra n. 5, the court decided the owner 
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was not the head of a family at the time of his death, and thus never reached the question of whether the property, had 
it been homestead, would have passed to the heirs exempt from the claims of the decedent's creditors. E.g., Brown,
156 So.2d at 686 (at time of Brown's death, property in question was not homestead property); In re Wilder's Estate,
240 So.2d 514 (Fla. 1st DCA 1970) (where son or daughter becomes head of his or her own family, that child not also 


considered member of parent's family of which parent is considered head).[5]


Miller and Scull, in contrast, are on all fours with the cases before us and we adhere to the reasoning there expressed. 
In Miller, the heirs were adults, and this Court stated:


This exemption is from liability for the debts of the ancestor, and it is given to whoever may be heirs 
without reference to whether they be infants or adults. No such condition is to be found in the 
Constitution, but according to its plain language and meaning, the heirs, if they be all adult, take the 
exemption with the land in the same way that infant heirs do.


... .


It may be said, however, that to permit adult heirs to enjoy the benefit of the exemption is inconsistent 
with the general idea or purpose of a homestead, and that this is more prominently so when such 
adults have not lived under the home roof and been a part of the family it protects. The answer to this is 
found in the very provision of the Constitution that the exemption shall accrue to the heirs of the party 
having enjoyed it. That property which creditors could not take from the head of the family when he was 
living, they cannot take from his heirs after his death. This is what the Constitution plainly said to any 
one who might become a creditor.


26 Fla. at 36-37, 7 So. at 142.


And in Scull, the Court again rejected the argument that the protection should not be extended to a homesteader's 
nonresident adult children, finding instead that homestead property accrues to the heirs without regard to their 
residence or ages. 27 Fla. at 436-37, 9 So. at 6 (1891). See also Cumberland & Liberty Mills, 139 Fla. 133, 190 So. 
492 (1939) (where decedent head of family was survived by two adult sons, Court found exemption of father inured to 
adult heirs who were not dependents); Church v. Lee, 102 Fla. 478, 136 So. 242 (Fla. 1931) (homestead cannot 
lawfully be alienated by husband to wife, as it would still be the homestead and subject to inheritance by the owner's 
children, including adults as well as minors, whether or not they were living on homestead at the time of owner's 
death).


Lastly, we reject the creditors' argument that a literal interpretation of section 4(b) will provide a windfall for financially 
independent heirs at the expense of the just demands of creditors. Even if we were *951 free to ignore the plain 
language of the constitution, we would not be persuaded by this argument. The homestead protection has never been 
based upon principles of equity, see Bigelow, but always has been extended to the homesteader and, after his or her 
death, to the heirs whether the homestead was a twenty-two room mansion or a two-room hut and whether the heirs 
were rich or poor.


951


In sum, we conclude that the homestead exemption formerly only enjoyed by a head of a family can now be enjoyed 
by any natural person. The exemption continues after the homesteader's death without regard to whether the heirs 


were dependent on the homestead owner. Thus, the homestead descends directly to the spouse or heirs[6] free and 
clear of creditor's claims.


Accordingly, we approve Lopez but disapprove Hines and remand it to the Second District Court of Appeal for 
proceedings consistent with this opinion.


It is so ordered.


OVERTON, EHRLICH, SHAW and KOGAN, JJ., concur.
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McDONALD, C.J., concurs in part and dissents in part with an opinion.


McDONALD, Chief Justice, concurring in part and dissenting in part.


I would approve both Lopez v. Public Health Trust of Dade County, 509 So.2d 1286 (Fla. 3d DCA 1987), and In re 
Estate of Taylor, 516 So.2d 322 (Fla. 2d DCA 1987). There is a critical factual distinction between these two cases. In 
Lopez the adult children lived with their mother. Her home was their principal place of abode and their home. In Taylor
the children lived apart from their deceased mother. They had their own separate and distinct place of abode, did not 
share the home with their mother, and did not claim it to be their home.


The reasoning of the majority opinion, and its interpretation of article X, section 4(a)(2), (b), Florida Constitution, is 
sound and within the intent of the 1984 amendment to protect the home, when it is a home, from creditors. This Court, 
however, has always said that a person can claim but one homestead. If a party has a separate home it has all the 
protection of article X, section 4. Under these circumstances, however, there is no need, and no public purpose, for 
continuing to protect the house or property of one who dies leaving a house which is no longer a home for the children 
or heirs of the decedent.


I would therefore approve extending the protection of article X, section 4 to the property in Lopez, but disallow it as to 
the property in Taylor.


[1] Certified by order of the district court dated July 14, 1987.


[2] Article X, section 4, as amended, provides in pertinent part: 


(a) There shall be exempt from forced sale under process of any court, and no judgment, decree or execution shall be a lien thereon, 
except for the payment of taxes and assessments thereon, obligations contracted for the purchase, improvement or repair thereof, or 
obligations contracted for house, field or other labor performed on the realty, the following property owned by a natural person:


(1) a homestead, if located outside a municipality, to the extent of one hundred sixty acres of contiguous land and improvements 
thereon, which shall not be reduced without the owner's consent by reason of subsequent inclusion in a municipality; or if located 
within a municipality, to the extent of one-half acre of contiguous land, upon which the exemption shall be limited to the residence of 
the owner or his family;


(2) personal property to the value of one thousand dollars.


(b) These exemptions shall inure to the surviving spouse or heirs of the owner. (Emphasis added.)


[3] E.g., Brown v. Hutch, 156 So.2d 683 (Fla. 2d DCA 1963), cert. denied, 162 So.2d 665 (Fla. 1964); Dania Bank v. Wilson & 
Toomer Fertilizer Co., 127 Fla. 45, 172 So. 476 (1937); Whidden v. Abbott, 124 Fla. 293, 168 So. 253 (1936); In re Wilder's Estate,
240 So.2d 514 (Fla. 1st DCA 1970); In re Noble's Estate, 73 So.2d 873 (Fla. 1954); Brady v. Brady, 55 So.2d 907 (Fla. 1950).


[4] The principles governing construction of statutes are generally applicable to the construction of constitutions. City of Jacksonville 
v. Continental Can Co., 113 Fla. 168, 171, 151 So. 488, 489 (1933); State ex rel. Moodie v. Bryan, 50 Fla. 293, 385, 39 So. 929, 958 
(1905).


[5] Even under the former constitution, it was possible for an owner to be a homesteader without having persons financially
dependent upon him. A homeowner was entitled to the exemption if there was family communal living on the property so long as the 
owner was "in charge" of the family unit. Holden v. Gardner's Estate, 420 So.2d 1082 (Fla. 1982); Whidden; Dania Bank. There was 
no inquiry as to the financial holdings of the family members so long as it was clear that the owner was "in charge." As both Whidden
and Dania Bank make clear, the existence of head of family status was a legal question having to do with personal authority, not a 
factual question based upon who controlled the pursestrings. As this Court said in Dania Bank, 127 Fla. at 52, 172 So. at 479, "there 
is a vast distinction between the position of head of a family domiciled in a home on one hand and the boss of what goes on in the 
way of business for the earning of a livelihood on the other hand."


[6] The term "heirs" is defined by section 731.201(18), Florida Statutes (1985), as those persons entitled to the decedent's property 
under the statutes of intestate succession.
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Select Year:   2002  Go


The 2002 Florida Statutes


Title XLII
ESTATES AND 


TRUSTS


Chapter 732
PROBATE CODE: INTESTATE SUCCESSION AND 


WILLS


View Entire 
Chapter


732.6005  Rules of construction and intention.-- 


(1)  The intention of the testator as expressed in the will controls the legal effect of the testator's 
dispositions. The rules of construction expressed in this part shall apply unless a contrary intention is 
indicated by the will. 


(2)  Subject to the foregoing, a will is construed to pass all property which the testator owns at death, 
including property acquired after the execution of the will. 


History.--s. 1, ch. 74-106; ss. 33, 35, ch. 75-220; s. 965, ch. 97-102; s. 49, ch. 2001-226. 


Note.--Created from former ss. 732.41 and 732.602. 
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Select Year:   2002  Go


The 2002 Florida Statutes


Title XLII
ESTATES AND TRUSTS


Chapter 733
PROBATE CODE: ADMINISTRATION OF ESTATES


View Entire Chapter


733.616  Powers of surviving personal representatives.--Unless otherwise provided by the terms of the 
will or a court order, every power exercisable by joint personal representatives may be exercised by the 
one or more remaining after the appointment of one or more is terminated. If one or more, but not all, 
nominated as joint personal representatives are not appointed, those appointed may exercise all powers 
granted to those nominated. 


History.--s. 1, ch. 74-106; s. 140, ch. 2001-226. 


Note.--Created from former s. 732.52. 
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Select Year:   2002  Go


The 2002 Florida Statutes


Title XLII
ESTATES AND TRUSTS


Chapter 733
PROBATE CODE: ADMINISTRATION OF ESTATES


View Entire Chapter


733.613  Personal representative's right to sell real property.-- 


(1)  When a personal representative of an intestate estate, or whose testator has not conferred a power 
of sale or whose testator has granted a power of sale but the power is so limited by the will or by 
operation of law that it cannot be conveniently exercised, shall consider that it is for the best interest 
of the estate and of those interested in it that real property be sold, the personal representative may 
sell it at public or private sale. No title shall pass until the court authorizes or confirms the sale. No 
bona fide purchaser shall be required to examine any proceedings before the order of sale. 


(2)  When a decedent's will confers specific power to sell or mortgage real property or a general power 
to sell any asset of the estate, the personal representative may sell, mortgage, or lease, without 
authorization or confirmation of court, any real property of the estate or any interest therein for cash or 
credit, or for part cash and part credit, and with or without security for unpaid balances. The sale, 
mortgage, or lease need not be justified by a showing of necessity, and the sale pursuant to power of 
sale shall be valid. 


(3)  In a sale or mortgage which occurs under a specific power to sell or mortgage real property, or 
under a court order authorizing or confirming that act, the purchaser or lender takes title free of claims 
of creditors of the estate and entitlements of estate beneficiaries, except existing mortgages or other 
liens against real property are not affected. 


History.--s. 1, ch. 74-106; s. 78, ch. 75-220; s. 1011, ch. 97-102; s. 137, ch. 2001-226. 


Note.--Created from former s. 733.23. 
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438 So.2d 456 (1983)


Pauline HOLLAND, et al., Appellants,
v.


J.M. HATTAWAY, et al., Appellees.


No. 82-532.


September 22, 1983.


*460
                               Sovereignty 


  APPELLANT'S CHAIN                                APPELLEE'S CHAIN 


                          Winter Park Ferneries 
  ----------------------------------------------------------------- 
                   6 | 2 Jul 1929                     12 | 27 Mar 1930 
                     | rec 20 Feb 1930                   | 
                     |                                   | 
                     |                                   | 
              H. Casselberry            Winter Park Gladiolus Gardens, Inc. 
                   7 | 2 Jul 1929       a/k/a Casselberry Gardens, Inc.     
                     |                 Appellees'  13-24 | 7 May 1949 
                     |                 Origin of         | 


District Court of Appeal of Florida, Fifth District.


*458 Kenneth L. Mann and Raymer F. Maguire, III of Subin, Shams, Rosenbluth & Moran, P.A., Orlando, for 
appellants.
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Phillip H. Logan of Shinholser, Logan, Moncrief & Barks, Sanford, for appellees J.M. Hattaway, J.R. Hattaway and 
R.R. Bruce.


Marvin E. Rooks of Robison, Rooks & Owen, Casselberry, for appellee Combank/Seminole County.


COWART, Judge.


This case involves a contest between two land titles and the effect of a curative act (§ 95.231(2), Fla. Stat. (1981)), the 
recording statute (§ 695.01, Fla. Stat. (1981)) and of the Marketable Record Title Act (MRTA) (§ 712.02, Fla. Stat. 
(1981)).


*459 Appellants filed a quiet title action seeking an adjudication that appellants owned Lot 2, Block B, and that 
appellees did not have an easement over the northerly 25 feet of that lot. Appellees defended on several theories 
discussed below. As appellees claim no rights by prescriptive use counsel stipulated that the entire controversy would 
be disposed of upon motion for a final summary judgment. The trial judge found that appellees had a "fee simple title" 
to an easement for road purposes over the northerly 25 feet of Lot 2 because (1) appellants' action was barred by the 
statute of limitations (§ 95.231(2), Fla. Stat. (1981)); (2) appellees had a marketable title to the easement under the 
Marketable Record Title Act (MRTA) (§ 712.02, Fla. Stat. (1981)); and (3) that appellants had constructive notice of 
appellees' claim and that such notice was contained in a deed in appellants' chain of title. This appeal resulted.


459


The parties claim under competing chains of title as follows:
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                     |                 Title             | 
                     |                                   | 
    Lake Concord Company, Inc.                      H. Besecker 
  Appellants'      8 | Jul 1944        Appellees'     26 | 23 Jan 1951 
  Root of Title      | rec 8 Aug 1944  Root of Title     | rec 24 Jan 1951 
                     |                                   | 
  Casselberry Utilities Company, Inc.                R. Fox 
                   9 | 1 Jun 1961                     28 | 6 Jul 1959 
                     |                                   | 
                     |                                   | 
                     |                              C. Hoover 
                     |                                30 | 1 Nov 1960 
                     |                                   | 
                     |                                   | 
                     |                             K. Rissman 
                     |                                35 | 9 Jul 1971 
                     |                                   | 
                     |                                   | 
                     |                  Sem-San Nursery & Landscaping Corp. 
                     |                                39 | 28 Feb 1974 
                     |                                   | 
                     |                                   | 
                     |                    Seminole Employment and Economic 
                     |                         Development Corp., Inc.    
                     |                                40 | 3 Sep 1974 
                     |                                   | 
                     |                                   | 
                M. Nasser                    Evergreen Enterprises, Inc. 
                 11  | 7 Oct 1980                  14-49 | 10 Apr 1981 
                     |                                   | 
                     |                                   | 
            Holland (Appellants)               Hattaway (Appellees) 


By the deed in entry 6 dated July 2, 1929, and recorded February 20, 1930, Winter Park Ferneries conveyed Lot 2, 
Block B, to H. Casselberry, appellants' remote grantor. That deed conveyed the entire title to Lot 2 undiminished, 
unlimited and unencumbered by any easement against it. The deed in entry 12 from Winter Park Ferneries to Winter 
Park Gladiolus Gardens, Inc., was not only subsequent to the deed in entry 6 by which Winter Park Ferneries parted 
with their title to Lot 2 but it expressly excepted Lot 2. Therefore the deed in entry 12 is actually not in the chain of title 
of either party. Appellees' record claim of an easement across Lot 2 commences with the deed at entry 13-24 dated 
May 7, 1949 from Casselberry Gardens, Inc. to Besecker dated May 7, 1949, conveying adjoining Lot 1, Block B, and 
including the language "together *461 with an easement for roadway purposes, to, over, and upon the northerly 25 feet 
of Lot 2 in said Block B." However, on the date of its deed Casselberry Gardens, Inc., was a stranger to the record title 
to Lot 2 which at that time was in Lake Concord Company, Inc., another of appellants' remote grantors. As to such 
easement interest the deed from Casselberry Gardens, Inc., constitutes a "wild deed" entirely outside of, and 
disconnected from, the chain of title to Lot 2. See Whaley v. Wotring, 225 So.2d 177 (Fla. 1st DCA 1969); City of 
Miami v. St. Joe Paper Co., 364 So.2d 439 (Fla. 1978). Therefore, if appellees have an easement in Lot 2 it must have 
some basis other than having been created by virtue of the mere execution of the deeds in entry 12 and 13-24. Before 
considering each of the three bases for the judgment below in favor of appellees we emphasize that this case does not 
involve the concept of prescription or the acquisition of title to an easement or other incorporeal hereditament by 


immemorial or long-continued enjoyment and use.[1]


461
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The first of the three legs under the final judgment is the proposition that appellant's action for quiet title suit was 
barred by the "statute of limitations," section 95.231(2), Florida Statutes (1981), which reads in part as follows:


After 20 years from the recording of a deed ... purporting to convey real property, no person shall assert 
any claim to the property against the claimants under the deed ... or their successors in title.


The argument is that because appellees' claim of an easement over Lot 2 is derived through the deeds at 13-24 from 
Casselberry Gardens, Inc., to Besecker and the deed at 26 from Besecker to Fox and the deed at 28 from Fox to 
Hoover and the deed at 30 from Hoover to Rissman, and those four deeds purport to convey the easement interest 
now claimed by appellees, and those four deeds have been of record over 20 years, the statute prohibits appellants 
from asserting any claim to the property against claimants under those deeds (which includes the original grantees 
and their successors in title including the appellees). Section 95.231(2) must be read with section 95.231(1), of which it 
is a part, and when this is done it is more clear that this statute is not a traditional statute of limitation but is a curative 


act with a limitation provision.[2] The purpose of such a statute is to "cure" or clear an existing title to real estate or an 
interest in it, of formal irregularities, that is, of clouds, doubts and suspicions against the title resulting from technical 
defects in the form or execution of deeds and wills executed by "the person owning the property" by limiting the time 
within which such defects can be asserted to a stated time as measured from some event, such as their recording. 
The phrase quoted from the statute correctly indicates that the defects cured are those in conveyances and devises 
(muniments) in the chain of title emanating from "the person owning the property" (the true owner) and not merely a 
chain of conveyances emanating from a person not owning the property, i.e., the grantor in a wild deed. This alone 
eliminates the application of the statute to a spurious chain of title when in competition with a chain of title derived from 
"the person owning the property." Here appellants and appellants' predecessors in title have each been "the person 
owning the property" and the statute may remove defects in that chain of title but not in appellees' spurious chain. 
However, even applying the statute to appellees' chain of "title" the result would not be different here. Under a curative 
statute of this type, where there is competition between two chains of title and the first title is inherently superior to the 
second (because the first emanates from a superior source) but the first is subject to defects covered by the statute 
which defects inure to the second title giving it provisional superiority *462 over the first and the owner of the second 
has a cause of action to have the effect of the defects in the first made permanent by adjudication in an action to quiet 
title or to obtain a declaratory judgment but fails to assert such cause of action within the time limit set by the statute, 
then the provisional superiority of the second over the first may be destroyed by the curative effect of the statute 
eliminating the effect of the defects in the first. In this situation, except for defects in the form or execution of deeds 
and wills therein, the title with the defective muniments must be superior to the first from the beginning because the 
statute only cures and eliminates the detrimental effect that the defects cause but it does not otherwise strengthen one 
title or weaken the other. Such curative statutes may thus perfect an imperfect title but they were not intended to, and 
do not, create a right, title or interest in real property where it did not theretofore exist. The removal of defects 
enhances the quality of an existing title claimed through the defective deed or will but the mere elimination of the 
defect by the statute does not serve to create a title in the grantor of a defective deed where it did otherwise exist nor 


does it cause the deed to pass to the grantee a better title than the grantor had.[3] This blurry aspect of such a curative 
act is sometimes expressed and argued in terms of whether the deed sought to be cured by the statute was, or was 
not, a "void" deed, it being assumed that the act does not benefit a "void" deed. Accordingly, cases have held that this 
statute, and its predecessor, did not benefit a title based on a forged deed because it was void, Wright v. Blocker, 144 
Fla. 428, 198 So. 88 (Fla. 1940), or a deed attempting to alienate homestead property contrary to constitutional and 
statutory limitations because such a deed was ineffectual, futile and void, Reed v. Fain, 145 So.2d 858 (Fla. 1962), or 
a deed from a county void for failure of the county to vacate a public road in the manner required by statute, Boys 
Work Inc. v. Gale, 321 So.2d 435 (Fla. 1st DCA 1975). For this reason the parties to this appeal argue as to whether 
or not a "wild deed" is a "void deed." Classifying a wild deed into the classic legal contract distinctions between "valid," 
"void" and "voidable" is not an indispensable or necessary step in considering the effect of this curative statute as 


applied to a "wild deed."[4] We hold that if a wild deed has defects in its form or execution, section 95.231(2), Florida 
Statutes (1981), would, after the applicable time limitation, bar one from asserting such defects as against the 
grantees of the wild deed or their successors in title but that, except insofar as the quality of the title of such grantees 
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or their successors is improved by the removal of such defects, the statute does not improve their title and, if they had 


no title, the statute does not serve to create a title in them.[5]


*463 The trial court also ruled that appellees' title to their claimed easement was made marketable by the Marketable 
Record Title Act (MRTA).


463


Although MRTA has some attributes of other statutes that affect property interests (i.e., statutes of limitations, curative 
acts, and recording acts) it differs in material respects. Statutes of limitations generally bar causes of action after a 
stated time commencing when the particular cause of action accrued. Usual curative acts purport to immediately 
validate specific title defects. Curative acts with limitations provisions (such as section 95.231, previously considered) 
rectify specified title defects by barring attacks on the title based on such specified defects after a stated time running 
from some described event. MRTA proceeds by describing certain titles in land of record for a stated time, declares 
them to be of marketable quality and, with certain exceptions, undertakes to completely extinguish all other estates, 
interest, claims or charges as against such titles. The operative provisions of MRTA (sections 712.02 and 712.04, 
Florida Statutes (1981)) provide that when a person or his predecessors in title has been vested with any estate in 
land of record for 30 years or more, he shall have a marketable record title to such estate free and clear of all claims 
with the exceptions set forth in section 712.03. Therefore MRTA can even confer marketability to a chain of title arising 
out of a forged or wild deed. Marshall v. Hollywood, Inc., 236 So.2d 114 (Fla. 1970).


MRTA is applied[6] by first establishing a claimant's chain of title and determining its root of title. Section 712.01(2) 
defines "root of title" as the last or most recent "title transaction" purporting to create or transfer the estate claimed and 
recorded at least 30 years. Marketability is being determined in this case as of the filing of this quiet title action on 


August 12, 1981,[7] so appellees' root of title is the deed at entry 26[8] from Besecker to Fox, which was recorded 
January 24, 1951, and which purports to transfer the estate claimed by appellees, which is an easement for roadway 


purposes over the northerly 25 feet of Lot 2.[9] Initially MRTA appears to apply to *464 this root of title so as to create a 
marketable title to such easement in appellees and to extinguish all claims of appellants and others that do not qualify 
as exceptions under section 712.03. However, section 712.03(4) specifically provides as an exception:


464


(4) Estates, interests, claims, or charges arising out of a title transaction which has been recorded 
subsequent to the effective date of the root of title.


The words "arising out of" in the above exception are undefined in the statute, are not words of ordinary legal meaning 
in the context used, and cause a substantial construction problem. The definition of "root of title" in section 712.01(2), 
recognizes that "title transactions" all purport to either "create or transfer" an estate or interest in land. Therefore, 
conversely, estates, interests or claims in land are either created or transferred by a title transaction; yet section 
712.03(4) uses neither of the terms "create or transfer" but, ambiguously, refers to estates, interests or claims "arising 
out of" a title transaction. This hedging by the draftsman of this statute leaves the question: do the words "arising out 
of" relate only to title transactions creating estates, only to title transactions transferring an estate or does it apply to 
both types of title transactions? The consequences of the answer are great and, in all fairness, this ambiguity should 
not be in this statute. If the draftsman meant to refer only to title transactions creating estates, interests, claims, or 
charges he should have said "created by" rather than "arising out of."


Existing interests in land are in law most commonly considered to be merely transferred by a subsequently executed 
deed, will or other title transaction and usually are not, in law, thought of as "arising out of" an instrument of 
conveyance such as a deed or will. A land title, under English common law, has often been likened to a bundle of 
sticks. The complete bundle is called an unencumbered fee simple absolute title and originally emerges from 
sovereignty by a grant. With exceptions based on the effect of statutes of limitations (adverse possession or 
prescription), tax titles, recording statutes, and MRTA, after title once issues from sovereignty, in strict real property 
legal contemplation, title is only transferred from grantor to grantee or devisor to devisee. New and different estates, 
rights, titles and interests in land are not created by each and every deed, will or other instrument of conveyance but 
are created only when one with a greater title interest breaks out and conveys a lesser estate or interest, as when a 
fee simple absolute titleholder creates by conveyance a lesser estate such as a life estate, a qualified or determinable 
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fee, a remainder, an easement or creates a mortgage or other lien or equitable interest against his title by appropriate 
instrument. A titleholder can convey all of his interest and yet create lesser interests, such as when he, in one 
instrument, conveys a life estate to one grantee with the remainder interest to a second named grantee. Perhaps in 
this sense the legislature contemplated that the effect of every title transaction is to create or raise up a "new" interest 
in the land in the particular grantee or devisee of that particular title transaction because they did not have an interest 
in the land before the title transaction "created" an interest in them but experienced land title examiners do not think in 
these terms. When the legal problem is one of applying MRTA in the context of two competing chains of title, the effect 
of construing the words "arising out of" to include only title transactions that create a new lesser estate or interest or to 
construe those words to also include title transactions that transfer the whole of an existing interest or estate in land 
could be dramatic and controlling although the substance of *465 the difference between such title transactions is of 
no perceivable significance to claimants under the competing chain of title. We are here considering the effect of 
MRTA as possibly establishing the marketability, and, therefore, the superiority of appellees' claim of an easement 
under a chain of conveyances tracing back to appellees' root of title; however, during the 30 plus years from the 
recording of the Besecker deed to Fox on January 24, 1951, and the filing of this quiet title suit on August 12, 1981, 
there are two deeds in appellants' chain of title that constitute title transactions which were recorded subsequent to the 
effective date (January 24, 1951) of appellees' root of title. Those two deeds are the deed at entry 9 from Casselberry 
Utilities to M. Nasser and the deed in entry 11 from Nasser to appellants on October 7, 1980. If, within the meaning of 
this exception, appellants' estate or interest in Lot 2 can be said to "arise out of" either of those two title transactions, 
then the exception applies and MRTA does not destroy appellants' basically superior title as against the easement 
interest claimed by appellees through their spurious chain of title commencing with a wild deed.


465


We have thus far considered only the possible effect of MRTA on appellees' title as improving it against appellants' title 
to an easement. However, in this case MRTA also applies to appellants' fee title and we therefore have what has been 


called a "classic theoretical issue in marketable title legislation:" The Problem of the Two Chains.[10] Applying the 
definition in section 712.01(2), appellants' root of title would be the deed at entry 8 from Lake Concord to Casselberry 
Utilities which was recorded August 8, 1944, and which purports to transfer the interest claimed by appellants, which is 
the fee simple absolute title to Lot 2, unencumbered by the easement claimed by the appellees. Again it appears 
MRTA applies to this root of title so as to create a marketable title to Lot 2 in appellants and to extinguish all claims of 
appellees or others that do not qualify as exceptions under section 712.03. Here again though, as in the analysis of the 


affect of MRTA on appellees' root of title we must determine the meaning and effect of section 712.03(4).[11] Here 
again we *466 find that during the 30-plus years from the recording of the Lake Concord deed to Casselberry Utilities 
on August 8, 1944 (entry 8), and the filing of this quiet title suit (suit to try title) on August 12, 1981, there are deeds in 
appellees' chain of title that constitute title transactions which were recorded subsequent to the effective date (August 
8, 1944) of appellants' root of title and those deeds consist of all eight deeds in appellees' chain of title commencing 
with the original wild deed in entry 13-24 from Casselberry Gardens, Inc., dated May 7, 1949, and including the final 
deed in entry 14-49 from Evergreen Enterprises, Inc., to appellees dated April 10, 1981. However, since appellees' 
claimed easement has its origin of record title in the deed in entry 13-24 from Casselberry Gardens, Inc. to Besecker 


dated May 7, 1949,[12] a date subsequent to August 8, 1944, the effective date of appellants' root of title, it is easy to 
state that appellees' claimed easement was created by that deed and, therefore, "arises out of" a title transaction 
which has been recorded subsequent to the effective date of appellants' root of title and, therefore, the exception in 
section 712.03(4) prevents MRTA from applying to statutorily render appellants' title marketable and prevents MRTA 
from destroying appellees' claim of an easement in Lot 2. Of course, this does not mean that appellants' title is not 
otherwise superior to appellees' claimed easement.


466


It has been said that the chief purpose of MRTA is to extinguish stale claims and ancient defects against the title to 


real property and accordingly, limit the period of title searches.[13] In view of this objective it would indeed be an 
anomaly to construe section 712.03(4), so that exception applies to exclude a title transaction recorded during an 
operative 30 year period which merely transfers an older genuine, main, fee simple absolute title (thereby allowing 
section 712.02 to make a newer inferior competing title marketable and superior to an older genuine title) but to 
construe that exception to include a title transaction recorded during an operative 30 year period which merely 
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commences or "gives rise to" a wild or spurious chain of title of an easement that clouds the fee simple absolute title 
(thereby preventing section 712.02 from applying to improve the older genuine title by invalidating the newer spurious 
or wild title to a lesser interest). However, from the adoption of the 30-plus year operative period in the exception in 
section 712.03(4) as well as the limitation as to that period in section 712.02, it is clear that MRTA was not intended to 
and does not make marketable a title as against adverse record claims that first appear, or that are created, or "arise" 
during, or subsequent to the commencement of, the operative 30 year period. In other words as to claims (such as that 
of appellees) "arising" before the 30-plus year period applicable to a genuine title MRTA was not intended to benefit 
the genuine title (such as that owned by appellants) but that conclusion leaves open the converse question, which is: 
does MRTA apply to aid appellees' inferior title which, while it arises prior to appellants' root of title, also arises 
subsequent to appellants' origin of title and is yet itself over 30 years old of record? This question occurs only because 
section 712.03(4) excepts not just claims arising during the 30 year period immediately prior to the time when 
marketability is being determined (here August 12, 1951 — August 12, 1981) but also excepts claims arising during a 
period going back to the effective date of the root of the title being considered.


Here, merely because there was no title transactions in appellants' chain of title during the 7 year period between entry 
8 in 1944 and August 12, 1951 (30 years immediately prior to this quiet title action), appellants' *467 root of title (entry 
8) goes back not just 30 years but 37 years to July, 1944. On the other hand, while appellees' root of title (entry 26 — 
January 24, 1951) is old enough (30 plus years old) for section 712.02 to apply to make it marketable as against 
appellants (if some exception in 712.03 does not apply) appellees' origin of title (entry 13-24 — May 7, 1949) is still 
young enough to have occurred after appellants' effective root of title (entry 8 — August 8, 1944) thus causing the 
exception in 712.03(4) to apply to appellees' claim and preventing 712.02 from applying to appellants' title to 
extinguish appellees' claim. Peculiarly this is true even though appellees' origin of title (entry 13-24 — May 7, 1949) is, 
of course, older than appellees' root of title (entry 26 — January 24, 1951) and both are far younger than, and inferior 
to, appellants' origin of title which was from sovereignty.


467


Under usual English-American title concepts with exceptions not here material[14] a title claimed by mense 
conveyances from sovereignty is superior to one that is not. Must MRTA be construed to not only fail to support that 
basic premise but to defeat it because the origin of the superior title is older than the root of a spurious title (causing 
section 712.02, when applied to both, to potentially cut off the superior in favor of the spurious) and the origin of the 
spurious title is younger than the root of the superior title (which under the exception in 712.03(4) prevents 712.02 from 
cutting off the spurious title in favor of the superior title)?


In contemplating the answer to this question one should consider two matters, viz: (1) the origin of a true superior title, 
being sovereignty, will always be before the origin of any spurious title relating to the same land and (2) section 712.01
(2) defines root of title as the last title transaction recorded at least 30 years, and section 712.03(4) uses that last title 
transaction at least 30 years of record (and not the origin of title) as pivotal in determining whether a second competing 
title arises subsequent to the root of a first or true title (and, hence, is preserved as an exception under section 712.03
(4)) or arises prior to the root of a first or true title (and, hence, is extinguished because it is not an exception under 
section 712.03(4)). This means that when each of two competing titles goes back at least 30 years of record, to initially 
apply 712.02 and 712.04 to make both titles marketable and to then apply 712.03(4) to exclude MRTA's beneficial 
effect as to one title but to give it to the other will almost always cause the contest to turn not on which is the superior 
title traced from sovereignty but on the fortuitous circumstance of which chain of title had a title transaction closest to, 
but before, the start of the operative 30 year period. This is because the title with the title transaction last next before 
the 30 year period will always be protected from extinguishment under 712.03(4) as it will always be subsequent to the 
root of the second title while the second title may, as here, arise prior to the root of title with the last next pre-30 year 
root and therefore may be within the exception in 712.03(4) and may be subject to extinguishment under 712.02 and 
712.04. This situation is illustrated in this case by considering the consequences if there had been any title transaction 
in appellants' chain of title recorded after May 7, 1949 (the date of the title transaction at entry 13-24 from which 
appellees' claim "arose" as per 712.03(4)) and August 12, 1951 (the commencement of the 30 year period immediately 
before the filing of this quiet title suit which is "the time when marketability is being determined" (712.01(2)). Any title 
transaction in appellants' title during this two-plus year period would then have been appellants' root of title and 
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469


appellees' claim (arising in entry 13-24 — May 7, 1949) would then not have been subsequent to appellants' root of 
title and would not fall in the exception in 712.03(4) and would have been extinguished by the effect of MRTA on 
appellants' title. Considering that the legislative purpose of MRTA is to simplify and facilitate land title *468 transactions 
and to permit persons to rely on the record title (section 712.10), it is difficult to believe the legislature intended MRTA 
to apply to two active competing titles and to cause one of two titles to gain superiority over the other depending solely 
on the random chance as to which title contains the latest title transaction over 30 years old rather than on the basis 
that one title traces true and sure from sovereignty while the other title was conceived only in a scrivener's imagination 
and reached 30 years of age by hiding outside of the record chain of true title and by not being sooner asserted 
against the true title.


468


In overview MRTA seems to contemplate but one title and one root of title and the effect of the Act on that title. It is not 


readily apparent that MRTA was intended to resolve a contest between competing titles,[15] where, as here, each of the 
two titles have an origin in a title transaction recorded over 30 years thus each title has a root of title and MRTA would 
appear to apply and make each title marketable as against the other unless one title involves some exception under 
section 712.03 which latter event cannot be depended upon to occur in every such case and when it does occur it may 
not dependably except the better or superior of the two titles.


The purpose of the exception in section 712.03(4) appears to be to prevent MRTA from destroying the rights of those 
who have or claim estates and interests in the land under an instrument or court proceeding recorded during the 30 
years or more MRTA requires to make a title marketable, yet to permit MRTA to destroy the same rights if they are 
dependent on title transactions occurring prior to the last title transaction recorded over 30 years, that is, prior to the 
root of title. In considering the overall intent of MRTA we note sections 712.05 and 712.06 which provide a method of 
filing, during the operative 30 year period, a recorded notice of a claim of interest in land which prevents the noticed 
and claimed interest from being extinguished by the act. No such notice was filed as to claims under either of the two 
titles involved in this case. We also note the exception in section 712.03(6) as to persons in whose name the land is 


assessed on the county tax rolls.[16] We further note the exceptions in 712.03(3) in favor of the rights of persons in 
actual possession. Neither side in this controversy has claimed either of these latter two exceptions. From these 
provisions and 712.04 we conclude that it is the intent of MRTA to free one title from all competing and adverse claims 
and interests which depend upon acts or title transactions occurring prior to the effective date of its root of title (those 
30 or more years old) but not to defeat a current, valid, superior title notice as to which is being actively given by actual 
possession by an owner, by assessment of the owner on the county tax rolls or by a notice filed under 712.06 
(excepted by 712.03(2)) or under 712.03(4) by title transactions recorded subsequent to the effective date of its root of 
title and during the 30 year operative period relating to a competing interest. This concept of notice is vital to the 
constitutional validity of statutes that destroy vested property rights. In the context of two competing chains of title each 
old enough of record to have a root of title as defined in section 712.01(2), it appears to us entirely illogical and wrong 
to construe the words "arising out of" to make a controlling distinction between a title transaction recorded during the 
operative 30 years that transfers all of the estate or interest owned by the grantor without division into lesser estates 
and one creating one or more lesser estates, interests, claims or charges than the grantor possessed. Both of such 
conveyances serve equally well to give notice of an actively asserted interest in the land in question and *469 both 
serve the same purpose as a recorded notice filed under section 712.05 and of assessment on the county tax rolls 
under 712.03(6). Therefore, solely in the context of two competing chains of title each over 30 years of age of record 
we construe the words "arising out of" in section 712.03(4) to contemplate not only the unusual occurrence of the 
owner of a competing and greater title creating a lesser interest during the operative 30 years but also the more 
common occurrence of a transfer of the whole of an existing interest during the operative 30 year period by a recorded 
instrument or court proceeding which constitutes a title transaction. Under this construction of the exception in section 
712.03(4) a title transaction in a competing chain of title which itself has a root of title as defined in section 712.01(2), 
which title transaction describes the land sufficiently to identify its location and boundaries and is recorded during the 
operative 30 year period applicable to the competing chain of title, constitutes adequate notice of the existence and 
active assertion of title of record and has the same effect as either a notice filed under section 712.06 (an exception 
under 712.03(2)) or notice from a county tax roll assessment (an exception under 712.03(6)) or notice from possession 
(an exception under 712.03(3)) in preventing an extinguishment of an interest in the land by sections 712.02 and 
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712.04. We are encouraged in this construction by the fact that an opposite conclusion would place on all bona fide 
owners of the true title to estates in land in Florida who are not in actual possession and whose name is not on the 


county tax rolls because of multiple ownership or other legitimate reason, the burden[17] of filing a notice under section 
712.05 every 30 years or to risk loss as against competing recorded but entirely unknown and spurious claims, a result 
that should not, and need not, be made necessary by MRTA.


The last reason given for the judgment in favor of appellees below was that appellants had constructive notice of 
appellees' claim because such notice was contained in a deed in appellants' chain of title. This is a reference to the 
fact that one deed in appellants' chain of title, being the deed in entry 9 from Casselberry Utilities to M. Nasser, 
reserved "unto the grantors" an easement described by metes and bounds over the north 26.74 feet of Lot 2 "for so
long as the ferneries operated by Casselberry Gardens, Inc., a Florida corporation, continue in existence at a location 
Westerly across U S 17-92 from the above described property." While this reserved easement is over approximately 
the same land as the easement claimed by appellees it is not the same easement claimed by appellees. It differs in 
quantity, quality, time of creation and ownership. The right of way easement claimed by appellees was clearly intended 
to be in rem and appurtenant to, and for the benefit of, Lot 1 which is one of its termini. The deed at entry 9 reserved 
an easement only to the grantor, Casselberry Utilities, and created an easement in gross the continuing existence of 
which depended upon a contingency which appellees admit no longer exists. Nevertheless appellees insist that the 
reservation of this easement in a deed in appellants' chain of title put appellants on "constructive notice" of appellees 
claim to an easement notwithstanding that appellees' claimed easement was contained only in deeds not in appellants' 
chain of title. This argument is fallacious, immaterial, and irrelevant to any legal issue dispositive of this case. 
Constructive notice is a concept that applies only when each of two antagonistic title claims are based on two 
conveyances from the same source. In that situation, under recording statutes, the second or subsequent conveyance 
is considered superior to the first conveyance unless the first has been recorded in the public records where it gives 
constructive notice to a subsequent purchaser for value thereby preventing the latter *470 from being a purchaser 
without notice of the first conveyance. The principle of constructive notice would be relevant to a holding that 
appellees' claim of an easement was superior to appellants' title only if appellees' claimed easement traced to, and 
was contained in, the conveyance in entry 12 from Winter Park Ferneries, which it does not, and, further, if the deed in 
entry 12 had been executed and recorded before the conveyance in entry 6 to appellants' predecessor in title, which it 
was not; then, and only then, might appellees' claim be superior to appellants' claim because in that event appellees' 
claim would be superior and appellants and their predecessors in title would have had constructive notice of it. 
However, these are not the facts in this case. Florida's recording statute, section 695.01(1), Florida Statutes (1981), 
basically provides that, as between two successive purchasers, the first has priority if the second had notice of the first 


at the time the subsequent interest was acquired.[18] Notice can come from (1) actual possession and occupancy of the 
property, (2) actual notice of the interest of the first purchaser or notice of sufficient facts to put a reasonable person on 


such inquiry as would have lead to actual notice[19] or (3) constructive notice of matters recorded in the public records 


and in the subsequent purchaser's chain of title.[20] However, recording statutes do not support or validate a wild deed 


or any conveyance of an interest that the grantor does not have,[21] except only to the extent a subsequent purchaser 
for value without notice may acquire rights under the recording statute as against a prior purchaser from the same 
source or such prior purchaser's successors. In this case appellees are not subsequent purchasers for value without 
notice of the interests of appellants or of appellants' predecessors in title and, hence, the recording statute and its 
concept of constructive notice avails appellees nothing. Appellants' title to Lot 2 is superior to appellees' right to an 
easement over it not because appellants had no notice, actual or constructive, of appellees claimed easement, but 
because appellants' title to Lot 2 is derived from and through a chain of title from sovereignty while appellees' claim 
originates with the wild deed at entry 13-24 from Winter Park Gladiolus Gardens, Inc., which company had no title. In 
fact, the recording statute applies here only in favor of appellants since even if appellees could claim title back through 
the deed in entry 12 (and, they, to the same source as appellants) that deed was executed March 27, 1930, after the 
deed in entry 6 was recorded on February 20, 1930, and, therefore, claimants, such as appellees, under the deed in 
entry 12 would have constructive notice of the recorded deed at entry 6 and would always be inferior to parties, such 
as appellants, claiming through the deed at entry 6.


470
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472


The final summary judgment is reversed and the cause remanded with instructions to enter a final summary judgment 
in favor of appellants in usual form in quiet title actions, finding that appellees' claimed easement is invalid and 
constitutes but a cloud against appellants' title and removing that cloud and adjudicating appellants' title good as to 
such claimed easement and enjoining *471 appellees from further assertion of such easement.471


REVERSED AND REMANDED.


SHARP, J., concurs specially with opinion.


ORFINGER, C.J., dissents with opinion.


SHARP, Judge, concurring specially.


I concur with Judge Cowart's conclusions in this case: (1) section 95.231(2), Florida Statutes (1981), is not applicable 
to make appellees' title superior to appellants'; (2) the easement created by the deed in entry number 9 of appellants' 
chain of title is not the same as appellees' easement and, therefore, it does not constitute notice of appellees' claim; 
and (3) section 712.03(4), Florida Statutes (1981), prevents the appellees' root of title, recorded on January 24, 1951, 
from ripening into a superior title under the Marketable Record Title Act (MRTA).


Within the necessary 30 year period[1] after 1951, when appellees' easement was recorded, the fee absolute, free from 
any reference to an easement, was transferred in appellants' chain (entry number 9, June 1, 1961). Although 
appellants' predecessor in title did not transfer the appellees' easement, the transfer of the servient tenement without 
mention of the easement constituted an estate "arising out of a title transaction" which was recorded subsequent to 
appellees' root of title, because it was contrary and in derogation of appellees' easement. Indeed, had the easement 
been a valid one, the conveyance of the fee without excepting the easement would have breached the grantor's 
warranty of title. Therefore, the transfer of the fee under appellants' chain at entry number 9 operated to prevent 
appellees' root of title from becoming superior to appellants' fee under MRTA. § 712.03(4), Fla. Stat. (1981).


That, I think, ends the matter. Appellants need not, in turn, prevail under MRTA. If there was a perfected root of title in 
this chain, they could have prevailed on that basis. But as Judge Cowart concludes, because of the intervening 
transfers of the easement in appellees' chain, the appellants also do not have a perfected root of title under MRTA. 
However, appellants do have a superior chain of title traced back to "the sovereign," and appellees only have a wild or 
spurious chain. Under these circumstances, the law prior to MRTA applies. The superior title (appellants') prevails.


ORFINGER, Chief Judge, dissenting:


It seems clear that appellees have only a wild deed on which to base their claim of easement, but it has been held that 
the Marketable Record Title Act (MRTA) confers marketability upon a chain of title based on a wild or forged deed, 
when such deed has been on record for not less than thirty years. Marshall v. Hollywood, Inc., 236 So.2d 114 (Fla. 
1970).


Appellants have a good record chain of title to the underlying fee and MRTA is not applicable or required to make their 
title good. The question, however, is not whether appellants have good record title, but whether this title is burdened 
(has become servient) by a permanent easement for road purposes over the north 25 feet of Lot 2, Block B, in favor of 
Lot 1, as the dominant estate, owned by appellees. If we conclude, as apparently we all do, that the wild deed to 
appellees constitutes a sufficient root of title to support the easement under MRTA, the remaining question is whether 
the application of MRTA is prevented by section 712.03(4). The deeds in appellant's chain of title recorded after the 
root of title create no "estates, interests, claims or charges." These deeds merely convey the fee which appellants 
already had. Neither does any greater estate, interest, claim or charge arise out of those deeds, because each such 
conveyance is subject to the claim of the easement even without specific reference to it. Similarly, this easement, as 
an incorporeal hereditament, passes with each conveyance of the dominant estate because it runs with the land, even 
in the absence of specific reference to the easements in conveyances of the dominant estate. Therefore, in *472 the 
absence of any disclaimer, each deed in appellant's chain of title subsequent to the deed purporting to create the 
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easement must be deemed to be subject to the already recorded grant of easement and cannot be considered as a 
"title transaction" as defined in section 712.01(3) as the deeds pertain to the easement, because these instruments do 
not purport to affect the title to the easement in any way whatever. The conveyance of the fee is not inconsistent with 
the existence of the easement, but is subject to it.


The purpose of MRTA is to simplify and facilitate land title transactions by allowing persons to rely on a record title 
described in section 712.02, subject only to the exceptions in section 712.03, and shall be liberally construed to 
effectuate its purpose. Section 712.10. See also ITT Rayonier, Inc. v. Wadsworth, 346 So.2d 1004 (Fla. 1977); City of 
Miami v. St. Joe Paper Co., 364 So.2d 439 (Fla. 1978). I would affirm.


[1] See Gay Bros. Constr. Co. v. Florida Power & Light Co., 427 So.2d 318 (Fla. 5th DCA 1983); Crigger v. Florida Power Corp., 436 
So.2d 937 (Fla. 5th DCA 1983).


[2] See generally Day, Curative Acts and Limitations Acts Designed to Remedy Defects in Florida Land Titles, 9 U.Fla.L.Rev. 145 
(1956).


[3] The effect of a curative act on an inferior title is like cleaning up an inferior animal to compete with a superior one: when cured of 
its fleas, ticks and mange it certainly is better than it was before but it will still lose in competition with a basically superior animal.


[4] If "void" means only that an instrument is ineffectual to accomplish its apparent intended purpose and it is assumed that the 
grantor in a warranty deed intends to convey good title to the real property interest described therein, then a "wild deed" is a void 
deed because a "wild deed" by definition is a deed from a grantor who had no apparent record title and therefore cannot convey one. 
However, if "void" refers only to that which has absolutely no legal effect and which can never have any legal effect, then a wild deed 
is probably not a void deed because even an apparent "wild deed" may have certain legal consequences, such as, (1) being the basis
for a cause of action for contractual breach of warranty; (2) as being sufficient to pass an after-acquired title; (3) as color of title under 
some statutes of limitation (see § 95.16, Fla. Stat.); (4) as will be discussed below, as being a "title transaction" and a root of title 
under section 712.01(2), Fla. Stat.; (5) as being a conveyance to a good faith purchaser for value as may defeat a superior but 
unrecorded title under recording acts, and, perhaps as having other legal effect.


[5] As a matter of interest we note that if section 95.231(2) applied to the four deeds in appellees' title (entries 13-14, 26, 28 and 30) 
that were recorded for over 20 years prior to this lawsuit, so as to bar appellants from asserting any claim to the exclusive ownership 
of the northerly 25 feet of Lot 2 against appellees, as successors in title under those deeds; then the same statute would likewise 
apply to the four deeds in appellants' title (entries 6, 7, 8 and 9) that were recorded for over 20 years prior to this lawsuit so as to also 
bar appellees from asserting any claim to the northerly 25 foot of Lot 2 against appellants, as successors in title under those deeds. 
For this reason alone, except for removing stated defects in instruments in both of two competing chains of title, this statute is not 
helpful in resolving basic conflicts in two competing chains of title especially when, as here, the statute would apply to both titles.


[6] See generally Cochran, The Root of Title Concept or How to Use the Florida Marketable Record Title Act, 52 Fla.Bar J. 287 
(1978); Moorhouse, The Marketable Record Title Act and The Recording Act: Is Harmonic Coexistence Possible?, 29 U.Fla.L.Rev. 
916, 932-44 (1977). For a good outline of the title search required in applying MRTA, see Wilson v. Kelley, 226 So.2d 123, 127 (Fla. 
2d DCA 1969).


[7] However, actually MRTA would appear to apply to titles to affect and effect marketability continuously from the effective date of 
the act. See State Dep't. of Natural Resources v. Contemporary Land Sales, Inc., 400 So.2d 488 (Fla. 5th DCA 1981).


[8] In a request for admissions appellants requested appellees to admit that appellees' "root of title" was the deed at entry 13-24 
(Casselberry to Besecker). Appellees admitted that deed was "a" root of their title but claimed there may be others. Both parties were 
apparently treating the term "root of title" as descriptive rather than as defined in section 712.01(2). Under that section a chain of title 
has but one "root of title" and it is not necessarily the origin of the chain of title. Both parties were in error in this instance because the 
deed at entry 26, not the deed in entry 13-24, "is the last title transaction [in appellees' chain of title] to have been recorded at least 30 
years prior to the time when marketability is being determined." § 712.01(2), Fla. Stat. (1981).


[9] We have carefully considered whether an easement for access appurtenant to a parcel of land is an "estate in land" as that term is 
used in section 712.02 and have reluctantly concluded that it is because the term "estate" includes all interests in land inheritable at 
common law and an easement appurtenant (perhaps as distinguishable from an easement in gross) was considered an incorporeal 
hereditament and hence an estate in land and inheritable. Considering the purpose of MRTA and the fact that normally the title to 
land is now held in one estate and interests such as easements constitute claims and encumbrances against that one title it is 
unfortunate that section 712.02 is so broad as to include and perfect not only the one fee simple absolute title but also includes and 
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perfects easements and other lesser title interests which as a practical matter constitute but claims and encumbrances that cloud and 
detract from the one fee simple absolute title the perfection of which is, or should be, the very purpose of a marketable record title act.


[10] Boyer & Shapo, Florida's Marketable Title Act: Prospects and Problems, 18 U.Miami L.Rev. 103, 117 (1963).


[11] Section 712.03(6) excepts from MRTA 


(6) rights of any person in whose name the land is assessed on the county tax rolls for such period of time as the land is so assessed 
and which rights are preserved for a period of three years after the land is last assessed in such person's name.


Normally this exception should eliminate the problem of MRTA applying to both of two competing chains of title each recorded at 
least 30 years because, in the absence of a total omission or a double assessment for 30 years, the county tax roll would assess the 
land only to persons in the one true chain of title to the fee and their rights would be excepted by section 712.03(6) thereby 
preventing MRTA from applying to a spurious chain of title. This exception (6) would appear to apply to each person in a genuine 
chain of title to the fee during the time that person is shown as the owner of the land on the county tax roll and each such person's 
rights pass to that person's grantees so that the effect would be cumulative, the operative 30 years would never accrue, and MRTA 
would never apply to benefit a spurious chain of title as against persons claiming under the true chain of title to the fee and to whom 
the land is being continuously assessed on the county tax rolls. However in this particular case when appellees pled section 712.02 
of MRTA as perfecting their title to the claimed easement against appellants, appellants did not plead the exception in 712.03(6) by a 
reply to the affirmative defense and therefore the effect of 712.03(6) in this case has not been properly presented nor preserved. In 
the normal course of things it would appear to be appellants and appellants' predecessors in title to whom this land would be 
assessed on the county tax rolls thereby preventing MRTA from extinguishing or affecting the rights of parties under that chain of title. 
The only reference to this point before the trial judge is contained in appellees' memorandum of law on motion for summary judgment 
filed December 2, 1981, page 12, which memorandum refers to 712.03(6) and states that it is not applicable "since plaintiff and 
defendant are each assessed on their separate estates for tax purposes." This assertion is neither confirmed nor disproved nor put in 
issue but is contrary to what would be expected in that Lot 2 would normally have been assessed to appellants and their 
predecessors in title while appellees and their predecessors would have been assessed as to Lot 1, and their claimed easement 
would normally not be assessed separately to appellees or their successors in title on the county tax rolls. It is unfortunate that this 
exception was not properly pleaded and presented below because it would be expected to completely eliminate the problem in this 
case.


[12] Notice that this title transaction predates appellees' root of title which, because of the definition in section 712.01(2) is entry 26.


[13] See Florida Bar Continuing Legal Education, Florida Real Property Practice I § 6.2 (1965).


[14] Exceptions include the effect of defects in the execution of instruments in the chain of title, recording statutes, adverse 
possession and tax deeds.


[15] Two commentators have stated that MRTA legislation is generally not meant to apply to competing claims. C. Smith and R. 
Boyer, Survey of the Law of Property, 262-63 (2d ed. 1971). However, nothing in the present Florida act makes that clear. MRTA was 
applied in Whaley v. Wotring, 225 So.2d 177 (Fla. 1st DCA 1969), to extinguish the claim of a competing chain of title.


[16] See supra note 11.


[17] While this burden is less onerous than requiring a law action to be filed it is still unknown and overlooked by both lawyers and the 
public at large and would be burdensome and a nuisance and should be unnecessary.


[18] See Cain & Bultman, Inc. v. Miss Sam, Inc., 409 So.2d 114 (Fla. 5th DCA 1982).


[19] See, e.g., Ruotal Corp., N.W., Inc. v. Ottati, 391 So.2d 308 (Fla. 4th DCA 1980) (where agent of subsequent purchaser had 
actual knowledge of unrecorded written lease of first purchaser, subsequent purchaser was not "without notice"). Cf. Florida Power & 
Light Co. v. Rader, 306 So.2d 565 (Fla. 4th DCA 1975) (where power line easement was visible and subsequent purchaser saw 
them, subsequent purchaser took "with notice" even though written easement was unrecorded).


[20] See, e.g., Cain & Bultman, Inc. v. Miss Sam, Inc., supra note 18; Feemster v. Schurkman, 291 So.2d 622 (Fla. 3d DCA 1974); 
Atod, Inc. v. Coleman, 214 So.2d 769 (Fla. 3d DCA 1968).


[21] See, e.g., Cahill v. Chesley, 189 So.2d 818, 822 (Fla. 2d DCA 1966) (attempted fee simple absolute transfer from one who only 
owns a life estate cannot be made good by section 695.01).


[1] § 712.02, Fla. Stat. (1981).
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TN 10.01.02  Marketable Record Title Act — Use of  (Rev. 12/12) 
 


The first step in using the Marketable Record Title Act (“MRTA”) as a title examining tool is to 
locate the “root of title.” The “root of title” is a title transaction which may exist in one of the following 
forms: 


 


1. A Warranty Deed, not a mere quitclaim deed, Wilson v. Kelley, 226 So.2d 123 (Fla. 2d 
DCA 1969). 
 


2. A Murphy Act deed, Allen v. St. Petersburg Bank & Trust Co., 383 So.2d 1171 (Fla. 2d 
DCA 1980). 
 


3. A court proceeding, Kittrell v. Clark, 363 So.2d 373 (Fla. 1st DCA 1978), cert. den., 
383  So.2d  909  (Fla.  1980)  (probate);  Mayo   v.   Owens,   367   So.2d   1054 (Fla. 1st 
DCA 1979) (judgment determining heirs). 


 
The instrument representing the root of title must describe the land sufficiently and must have been 


of record for at least 30 years. Thus, in most cases a MRTA search will actually go back more than 30 
years, as it would be unusual to find a title transaction exactly 30 years old. 
 


Having found a root of title the next step is to determine what the Act will and will not 
eliminate: 


1. It will not eliminate: 
 


A. Any interest reserved by the United States, Florida, or any of its officers, boards, 
commissions or other agencies, if reserved in the patent or deed by which they parted 
with title. Murphy deed restrictions for instance are not eliminated by the Act. Thus, 
conveyances from the sovereigns must be reviewed even though they are behind the 
root. In addition, the case of Chicago Title Ins. v. Florida Inland Nav. D., 635 So.2d 
104 (Fla. 4th DCA 1994), holds that MRTA does not apply to property of the United 
States. Also, Sec. 712.03(9), F.S., effective July 1, 2010, provides that the Act does 
not eliminate any right, title or interest held by the United States, the Board of 
Trustees of the Internal Improvement Trust Fund and any water management district 
created under chapter 373. See Title Standards 17.3 and 17.8. 
 


B. Sovereignty Lands — Coastal Petroleum v. American Cyanamid, 492 So.2d 339 (Fla. 
1986). A state claim of ownership based on sovereignty lands is not a claim which 
is subject to elimination under the Act. 
 


C. Inherent defects in the root of title. Marshall v. Hollywood, Inc., 224 So.2d 743 (Fla. 
4th DCA 1969), cert. disch., 236 So.2d 114 (Fla. 1970), cert. den., 91 S.Ct. 366 
(1970). For Example: 


 


1. Capacity of grantee. 
 


2. Deeds executed in a representative capacity. 
 


3. Quitclaim deeds. 
 


4. Court Proceedings. 
 







5. Marital status. 
 


6. Homestead.  Reid  v.  Bradshaw,  302  So.2d  180  (Fla.  1st  DCA  
1974); Sigmund v. Elder, 631 So.2d 329 (Fla. 1st DCA 1994). 


 
7. Void master's deed was not cured where it is root. 


See Damiano v. Weinstein, 355 So.2d 819 (Fla. 3d DCA 1978). 
 


D. Any conditions, restrictions or reservations contained in the root of title or referred 
to by book and page number or by name of recorded plat in any instrument 
recorded subsequent to the effective date of the root of title even though the 
referenced instrument was recorded prior to the root of title. Sunshine Vista 
Homeowners Assoc’ v. Caruana, 623 So.2d 490 (Fla. 1993). See Title Standard 
11.6. 


 
E. Any notice of claim filed under the Act must be excepted or cleared. Sec. 


712.03(2), F.S. Title Standard 17.4. 
 
F. It must be determined that there are no names on the tax rolls during the last three 


years other than the record owner in the chain of title, since the Act preserves 
the rights of the person in whose name the taxes were assessed for a period of three 
years after the land is assessed in such person's names. Title Standard 17.7. 


 


G. Any matters which place a duty on the examiner to look beyond the record will 
still be required under the Act. 


 
H. Rights of any person in possession must be excepted if such person is not the 


record owner, as is necessary without the Act. Title Standard 17.5. See TN 
28.03.01. 


 


I. Statutory Ways of Necessity - the Florida Supreme Court case of Blanton v. City of 
Pinellas Park, 887 So.2d 1224 (Fla. 2004) holds that statutory ways of necessity 
are not subject to provisions of MRTA. The Blanton case involved an un-
adjudicated statutory  way.  The  Court  did  not  opine  whether  MRTA  would  
eliminate  an adjudicated statutory way of necessity. See also Cirelli v. Ent, 885 
So.2d 423Fla. 5th DCA 2004). 


J. The user of any possible easement, recorded or unrecorded, must be determined, 
since use of any part of such easement prevents destruction of it. Sec. 712.03(5), 
F.S. White Sands, Inc. v. Sea Club V. Condo., 591 So.2d 286(Fla. 2d DCA 
1991). For further discussion seeTN 3.02.03. 


 


K. Mineral Rights. The extinguishment of mineral rights is undecided and 
questionable since the courts have held that mineral rights constitute a separate 
estate from the surface rights. P & N Investment Corp. v. Florida Ranchettes, 
Inc., 220 So.2d 451(Fla. 1st DCA 1969). The holding in Kittrell v. Clark, 363 
So.2d 373 (Fla. 1st DCA 1978), cert. den., 383 So.2d 909(Fla. 1980), implies that 
mineral rights would be extinguished. TN 27.01.01. 


 
 
 
 







2. It will eliminate: 
 
A. Breaks in the chain of title prior to the root Whaley v. Wotring, 225 So.2d 177   


(Fla. 1st DCA 1969). 
 
 


B. Sec. 16 Lands — Askew v. Sonson, 409 So.2d 7 (Fla. 1981). This decision was 
prior to the Coastal case. See TN 26.01.01. 


 
C. Interest held by a city. City of Miami v. St. Joe Paper Co., 347 So.2d 622 (Fla. 3d 


DCA 1977), aff ’d, 364 So.2d 439 (Fla. 1978). 
 
 


D. A cotenant, Allen v. St. Petersburg Bank & Trust Co., 383 So.2d 1171 (Fla. 2d 
DCA 1980); Travick v. Parker, 436 So.2d 957 (Fla. 5th DCA 1983). 


 
E. Remainderman. ITT Rayonier, Inc. v. Wadsworth, 386 F. Supp. 940 (M.D. Fla. 


1975), 528 F. 2d 1033 (5th Cir. 1976), 346 So.2d 1004 (Fla. 1977), 556 F.2d 
750 (5th Cir. 1977). 


 


F. Restrictions and Reverters. If no reference in muniments, beginning with the root 
of title, to book and page of record where title transaction is recorded which 
contained the restrictions. TN 28.03.01 and TN 28.03.10; Cunningham v. Haley, 
501 So.2d  649  (Fla.5th  DCA  1986)  and  Mattisek   v.   Waller,   51   So.3d   
625 (Fla. 2d DCA 2011). 


 
G. Easements. If no portion of the easement as originally created is in use. City of 


Jacksonville v. Horn, 496 So.2d 204 (Fla. 1st DCA 1986). 
 
H. However, this may be limited to common-law ways of necessity as set forth in 


Sec. 704.01(1), F.S., as opposed to purely statutory ways of necessity provided 
in Sec. 704.01(2), F.S. See TN 3.02.03. 


 


I. Rights of entry to explore for mineral rights. Whether any part of the right of entry 
is in use must be considered in determining whether such right is 
extinguished. Noblin v. Harbor Hills Dev. L.P., 896 So.2d (Fla. 5th DCA 
2005.) Provided the interests reserved are not held or reserved by the state or any of 
its agencies, boards or departments, Sec. 704.05, F.S., provides that MRTA will 
extinguish rights of entry of an easement given or reserved for the purpose of 
mining, drilling, exploring or developing for minerals. TN 27.01.01. 


 
 


J. Homestead rights which predate the root of title would seemingly be eliminated, but 
see Conservatory–City of Refuge v. Kinney, 514 So.2d 377 (Fla. 2d DCA 1987), 
Title Standard 17.10. 


 
K. Rights of bankrupt's creditors. 
 
 


L. Oil, Gas and Mineral Leases. Leases, as opposed to reservations or mineral 
estates, can be eliminated by MRTA. It should be determined that no one 
claiming under the lease is in possession or has been assessed on the tax rolls for 
the current and three prior years. 
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The 2002 Florida Statutes


Title XL
REAL AND PERSONAL 


PROPERTY


Chapter 695
RECORD OF CONVEYANCES OF REAL 


ESTATE


View Entire 
Chapter


695.08  Prior use of scrawl as seal.--All written instruments heretofore or hereafter made with a scrawl 
or scroll, printed or written, affixed as a seal are declared to be sealed instruments, and shall be 
construed and received in evidence as such in all the courts of this state. 


History.--s. 2, ch. 4148, 1893; GS 2485; RGS 3827; CGL 5705. 
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Select Year:   2004  Go


The 2004 Florida Statutes


Title XL
REAL AND PERSONAL PROPERTY


Chapter 713
LIENS, GENERALLY


View Entire Chapter


713.22  Duration of lien.-- 


(1)  No lien provided by this part shall continue for a longer period than 1 year after the claim of lien 
has been recorded, unless within that time an action to enforce the lien is commenced in a court of 
competent jurisdiction. The continuation of the lien effected by the commencement of the action shall 
not be good against creditors or subsequent purchasers for a valuable consideration and without notice, 
unless a notice of lis pendens is recorded. 


(2)  An owner or the owner's agent or attorney may elect to shorten the time prescribed in subsection 
(1) within which to commence an action to enforce any claim of lien or claim against a bond or other 
security under s. 713.23 or s. 713.24 by recording in the clerk's office a notice in substantially the 
following form: 


NOTICE OF CONTEST OF LIEN


To:  (Name and address of lienor) 


You are notified that the undersigned contests the claim of lien filed by you on _____, 
 (year) , and recorded in _____ Book _____, Page _____, of the public records of _____ 
County, Florida, and that the time within which you may file suit to enforce your lien is 
limited to 60 days from the date of service of this notice. This _____ day of _____,  (year) . 


Signed:  (Owner or Attorney) 


The lien of any lienor upon whom such notice is served and who fails to institute a suit to 
enforce his or her lien within 60 days after service of such notice shall be extinguished 
automatically. The clerk shall mail a copy of the notice of contest to the lien claimant at the 
address shown in the claim of lien or most recent amendment thereto and shall certify to 
such service on the face of such notice and record the notice. Service shall be deemed 
complete upon mailing. 


History.--s. 1, ch. 63-135; s. 13, ch. 65-456; s. 35, ch. 67-254; s. 9, ch. 77-353; s. 811, ch. 97-102; s. 31, 
ch. 99-6. 
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Note.--Former s. 84.221. 
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335 So.2d 810 (1976)


Estelle Jones WILLIAMS, Formerly Estelle Jones Foerster, Appellant,
v.


David Wendell FOERSTER, Appellee.


No. 45949.


July 21, 1976.


Supreme Court of Florida.


*811 William H. Maness, Jacksonville, for appellant.811


William L. Durden of Kent, Sears, Durden & Kent, Jacksonville, for appellee.


OVERTON, Chief Justice.


This is an appeal from a decision of the First District Court of Appeal reported at 300 So.2d 33 (Fla.App. 1st 1974), 


which declared part of Section 689.11(1), (2), Florida Statutes (1975), unconstitutional. We have jurisdiction.[1]


The parties were husband and wife and the real property inter-spousal conveyance issue in this cause results from 
their domestic relations dispute. The property was the home of the parties and was held as a tenancy by the entirety. 
In 1965 during a marital dispute the appellee husband executed a deed conveying the home property to the appellant 
wife. The deed was witnessed by one person. The wife neither joined in the conveyance nor recorded the deed, 
placing it instead in the hands of a priest.


The appellant wife contends that the deed executed by the appellee husband in her favor did, as a matter of law, 
operate to convey to her the family residence. The appellee husband asserts that the deed was made prior to an initial 
separation of the parties for a one-year period, after which they were reconciled and lived together in the home for 
approximately one year. He *812 testified that he had assumed the deed had been destroyed and that he gave it to his 
wife solely to appease her during the earlier period of marital unrest.


812


The trial court held that the deed executed by the husband purporting to convey to the wife the family home was 
ineffective.


The wife appealed to the First District Court of Appeal contending the deed was valid even if she did not join her 
husband in its execution by the operation of Section 689.11(1), (2), Florida Statutes. The District Court held this act 
unconstitutional, stating as follows:


"While the 1971 Act does do away with the necessity of joinder of the other spouse where a homestead 
is involved, that legislative enactment is not worth the proverbial plugged nickel in light of Article X, 
Section 4(c) of the Florida Constitution of 1968, F.S.A., as amended in 1972, as contended by appellee. 
That constitutional provision reads in material part:


"`(c) The homestead shall not be subject to devise if the owner is survived by spouse or minor child, 
except the homestead may be devised to the owner's spouse if there be no minor child. The owner of 
homestead real estate, joined by the spouse if married, may alienate the homestead by mortgage, sale 
or gift and, if married, may by deed transfer the title to an estate by the entirety with the spouse...'


"The provisions of Article X, Section 4 of the 1885 Constitution, which were in effect at the time the 
deed in question was executed likewise required joinder of both spouses for the alienation of a 
homestead." 300 So.2d at 35.
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We agree with the finding of the trial judge, but disagree with the constitutional holding of the District Court. There is a 
distinction between inter-spousal alienability of solely owned homestead property and inter-spousal alienability of an 
estate by the entireties occupied as the home of the parties. This distinction was clearly established by Mr. Justice 
Sebring in Denham v. Sexton, 48 So.2d 416, 418 (Fla. 1950), where he said the following:


"... [T]he title to the property was held as an estate by the entireties. As respects property so held, it 
becomes upon the death of one spouse the sole property of the remaining spouse to the exclusion of 
the heirs of the decedent, even though occupied during the lifetime of both parties as a homestead. 
See Menendez v. Rodriguez, 106 Fla. 214, 143 So. 223; Knapp v. Fredericksen, 148 Fla. 311, 4 So.2d
251. The homestead provisions of the Constitution adopted for the benefit of heirs of the head of a 
family to take effect upon his demise do not apply to such property and it may be disposed of by 
tenants by the entireties as may any other property not exclusively owned by the head of a family and 
occupied by him as a homestead... ."


The provisions of Article X, Section 4, of the 1885 Constitution, which Justice Sebring was construing, were in effect at 
the time the deed was made in the instant case. The same basic requirements are in our present constitutional 
provision. All the cases cited in the District Court opinion concern homestead property owned solely by the head of the 
household.


We agree with the appellant that the District Court erred in holding Section 689.11, Florida Statutes, unconstitutional. 
The record, however, does support the finding of the trial judge that the deed was ineffectual, it being uncontroverted 
that the deed was signed by only one witness in contravention of Section 689.01, Florida Statutes (1975), together 
with evidence that the husband had no actual intention to effectively convey the property to his wife. The decision of 
the trial judge, who heard and evaluated the testimony in evidence in this cause and entered an extensive order 
concerning the property interests of the parties, is supported by the record.


The decision of the First District Court of Appeal, affirming the trial court, is approved, but its opinion holding Section 
689.11(1), (2), Florida Statutes (1975), unconstitutional, is vacated.


It is so ordered.


*813 BOYD, ENGLAND and DREW (Retired), JJ., concur.813


ROBERTS, J., concurs in part and dissents in part with an opinion.


ADKINS, J., and MASON, Circuit Court Judge, dissent and concur with ROBERTS, J.


ROBERTS, Justice (dissenting in part, concurring in part).


On May 28, 1965, appellee gave to his wife a deed whereby he purported to deed to the wife all right, title and interest 
in and to the homestead of the parties which was held as a tenancy by the entirety. The evidence clearly shows that 
the husband deeded the tenancy by the entirety owned by him and his wife to his wife to induce her to stay with him 
during a time when their domestic relationship was turbulent. Appellee, an attorney, aware of the requirements for 
conveyance of realty, expressly testified that he deeded the property to his wife to appease her and that he purposely 
did not put the second signature on the deed. Respondent was Chairman of the Eminent Domain Committee of The 
Florida Bar.


Relative to the circumstances surrounding the conveyance, appellant testified that her husband had given her the 
deed spontaneously to make her feel secure and to convince her that he was genuinely sorry that he could not control 
himself when he came home and physically roughed her up. Appellee never told appellant that the deed was defective 
although he admits purposely controlling the execution in such a manner as to cause the deed to be defective. In 
response to appellant's inquiry of him as to whether the deed should be recorded, he answered negatively telling her 
that only people not honest in business would do that.


Page 2 of 4Williams v. Foerster, 335 So. 2d 810 - Fla: Supreme Court 1976 - Google Scholar


5/9/2013http://scholar.google.com/scholar_case?case=18138385527041130034&q=335+So.+2d+81...







In light of appellee's apparent misconduct in giving appellant a defective deed, I would find that he is now estopped 
from contesting the validity of the contract affecting the real property in question.


This Court in Cox v. LaPota, 76 So.2d 662 (Fla. 1955), stated:


"In this case the record shows that the appellants attempted to lull the appellees to sleep by their 
conduct. They caused the appellees to change their position. It was peculiarly within the knowledge of 
the appellants that the contract had not been signed by them in the presence of two witnesses... . They 
should not be permitted to repudiate their contract or refuse to comply with it on the ground that it had 
not been signed by them in the presence of two witnesses. To permit the appellants to take advantage 
of such a defense under the facts disclosed by this record would permit them to plead their own wrong, 
which was known to them, as an excuse for non-compliance. The defense which they imposed was an 
affirmative defense and the record shows that they did not come into a court of equity with clean 
hands."


Pursuant to the principle of estoppel, I must agree with appellant's position that where taking advantage of superior 
legal knowledge (appellee's area of expertise was real property) and a confidential relationship, an attorney-husband 
gives his wife a deed which, unbeknownst to her, is purposely and designedly not in compliance with statutory 
requisites for conveyance of realty — want of an attesting witness — to deceive her and pretend atonement for many 
physical abuses, the contract of conveyance of the subject realty will be enforced.


Emphatically, I reiterate that which I previously elucidated in my dissent to Ryan v. Ryan, 277 So.2d 266 (Fla. 1973), 
relative to the principle of "unclean hands," and which may most appropriately be applied sub judice:


"One of the most elementary and fundamental concepts of equity jurisprudence and a universal rule 
which affects the entire system of equity jurisprudence is the maxim that `He who comes into equity 
must come with clean hands.' This principle is founded upon conscience and good faith.


"`Whatever may be the strictly accurate theory concerning the nature of *814 equitable interference, the 
principle was established from the earliest days, that while the court of chancery could interpose and 
compel a defendant to comply with the dictates of conscience and good faith with regard to matters 
outside of the strict rules of the law, or even in contradiction to those rules, while it could act upon the 
conscience of a defendant and force him to do right and justice, it would never thus interfere on behalf 
of a plaintiff whose own conduct in connection with the same matter or transaction had been 
unconscientious or unjust, or marked by a want of good faith, or had violated any of the principles of 
equity and righteous dealing which it is the purpose of the jurisdiction to sustain. While a court of equity 
endeavors to promote and enforce justice, good faith, uprightness, fairness, and conscientiousness on 
the part of the parties who occupy a defensive position in judicial controversies, it no less stringently 
demands the same from the litigant parties who come before it as plaintiffs or actors in such 
controversies.' 2 Pomeroy, Equity Jurisprudence, 5th Edition, § 398, p. 93.


814


"If one who seeks to set the judicial machinery in motion has violated conscience or good faith, the 
doors of the court of equity will be shut against the actor. By employing the doctrine of unclean hands 
the courts of chancery will refuse to acknowledge his right or to award him any remedy. A litigant may 
be denied relief by a court of equity on the ground that his conduct has been inequitable, unfair or 
unconscientious in respect to the matter concerning which he seeks relief. National Fire Insurance Co. 
v. Thompson, 281 U.S. 331, 50 S.Ct. 288, 74 L.Ed. 881 (1930); Keystone Co. v. Excavator Co., 290 
U.S. 240, 54 S.Ct. 146, 78 L.Ed. 293 (1933); Nedd v. Starry, 143 So.2d 522 (Fla.App. 1962); Gables 
Racing Association v. Persky, 148 Fla. 627, 6 So.2d 257 (1940). In the very early decision of Bein v. 
Heath, 6 How. 228, 247, 12 L.Ed. 416, the Supreme Court of the United States opined,


"`It is a principle in chancery that he who asks relief must have acted in good faith. The equitable 
powers of this court can never be exerted in behalf of one who has acted fraudulently or who by deceit 
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or any unfair means has gained an advantage. To aid a party in such a case would make this court the 
abetter of inequity.'


"Subsequently, in Deweese v. Reinhard, 165 U.S. 386, 390, 17 S.Ct. 340, 341, 41 L.Ed. 757, the 
Supreme Court of the United States stated:


"`A court of equity acts only when and as conscience commands; and, if the conduct of the plaintiff be 
offensive to the dictates of natural justice, then, whatever may be the rights he possesses, and 
whatever use he may make of them in a court of law, he will be held remediless in a court of equity.'


"The maxim of unclean hands has continuously been held to be applicable to divorce suits. Previous to 
the enactment of Florida's new dissolution law, it was held that a court of equity would not grant a 
divorce to a spouse who is responsible for the wrongs and injuries complained of, that is one who 
comes into equity with unclean hands. Sahler v. Sahler, 154 Fla. 206, 17 So.2d 105 (1944); Gordon v. 
Gordon, 59 So.2d 40 (Fla. 1952) cert. den., 344 U.S. 878, 73 S.Ct. 165, 97 L.Ed. 680; Hudson v. 
Hudson, 59 Fla. 529, 51 So. 857 (1910); Busch v. Busch, 68 So.2d 350 (Fla. 1953); Stewart v. Stewart,
158 Fla. 326, 29 So.2d 247 (1947); Stehli v. Thompson, 151 Fla. 566, 10 So.2d 123 (1942); Devlin v. 
Devlin, 157 Fla. 17, 24 So.2d 704 (1946); Furman v. Furman, 130 So.2d 316 (Fla.App. 1961); 
Choucherie v. Choucherie, 120 So.2d 821 (Fla.App. 1960)."


Appellee effectually admits that he executed the deed in a knowingly defective manner as a trick to deceive his wife.


*815 The Second District Court of Appeal in Medina v. Orange County, 147 So.2d 556 (Fla.App.2, 1962), explicated:815


"When viewed in such posture, the Medinas' technical assault upon their conveyance, grounded solely 
upon the fact that but one of four witnesses subscribed their deed prior to delivery, is fruit out of season 
in a garden of equity. Equity regards as done that which ought to have been done and will sustain such 
a deed, even though subscribed by only one of several witnesses prior to delivery." (emphasis 
supplied)


Cf. Alexander, et al. v. Colston, 66 So.2d 673 (Fla. 1953).


Appellee is estopped from contesting the validity of the deed on the basis that it did not comply with Section 689.01, 
Florida Statutes.


I do, however, concur with the majority that this property as tenancy by entirety could properly be conveyed by 
husband to wife without the wife's joining in execution.


Accordingly, I dissent and would enforce the contract of conveyance.


ADKINS, J., and MASON, Circuit Court Judge, concur.


[1] Art. V, § 3(b)(1), Fla. Const.
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160 U.S. 514 (1896)


JACKSONVILLE, MAYPORT, PABLO RAILWAY AND NAVIGATION COMPANY
v.


HOOPER.


No. 80.


Submitted November 21, 1895.
Decided January 18, 1896.


ERROR TO THE CIRCUIT COURT OF THE UNITED STATES FOR THE NORTHERN DISTRICT OF FLORIDA. 


"JACKSONVILLE, MAYPORT, PABLO RAILWAY AND NAVIGATION COMPANY, [Seal.] "By ALEX. WALLACE, 
President. "WM. F. PORTER, [Seal.] "By H.H. HOOPER, JR., Att'y in fact. "H.H. HOOPER. [Seal.] "MARY J. 
HOOPER. [Seal.]" The attesting clause was as follows: "Signed, sealed, and delivered in the presence of us. "H.H. 
BURKMAN, "H.H. BOWNE, As to R.R. Co., H.H. Cooper, and W.F. Porter. "JOHN MULHOLLAND, "SAM'L E. DUFFY, 
As to Mary J. Hooper." 


Supreme Court of United States.


*516 Mr. J.C. Cooper for plaintiff in error.516


Mr. James R. Challen for defendants in error.


MR. JUSTICE SHIRAS, after stating the case, delivered the opinion of the Court.


The nineteen assignments of error may be classified as follows: Those which raise questions as to the sufficiency of 
the proof of the due execution by the defendant of the contract sued on; those which deny the competency of the 
railroad company to enter into such a contract; those which deal with the question whether the defendant was relieved 
from liability on its covenant to insure by reason of alleged impossibility to comply therewith; finally, those alleging error 
in the admission of evidence, and in certain portions of the charge — particularly in respect to the measure of 
damages. *517 We shall discuss these alleged errors in the order thus mentioned.517


The declaration was in covenant, and contained, as an attached exhibit, what was alleged to be a certified copy of the 
contract sued on, the final clause whereof was as follows:


"In witness whereof the parties hereto have hereunto set their hands and seals this the day and year above written.


The defendant demurred on several grounds, one of which was as follows:


"That attached to the said declaration is a paper purporting to be the contract which is the basis of this suit, which 
paper is alleged to be a lease between the defendant company and the plaintiffs, and which paper is referred to in 
each and every count of said declaration, and asked and prayed and made a part of said declaration; that each and 
every count of same declares in covenant, and yet the same contains on the face thereof and the face of the paper 
made part thereof that the said cause of action will not lie because the said paper is *518 not under seal; that there is 
no seal of the defendant company to said paper."


518


The theory of this demurrer appears to be that there should have been an averment on the face of the instrument that 
the seal attached, on behalf the company, was its common or corporate seal. However, there was an averment that 
the parties had set their hands and seals to the paper, and the attesting clause alleged that the railroad company had 
signed, sealed, and delivered in the presence of two witnesses, who signed their names thereto. On demurrer this was 
plainly sufficient.
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But it is urged in the third and fourth assignments that it was error to permit to be put in evidence the certified copy of 
the lease, as likewise the duplicate lease, because they were not shown to be under the seal of the company, but 
appeared to be under the private seal of Alexander Wallace, the president of the company. But, in the absence of 
evidence to the contrary, the scroll or rectangle containing the word "seal" will be deemed to be the proper and 
common seal of the company. A seal is not necessarily of any particular form or figure.


In Pillow v. Roberts, 13 How. 472, 474, this court said, through Mr. Justice Grier, when discussing an objection that an 
instrument read was improperly admitted in evidence because the seal of the Circuit Court authenticating the 
acknowledgment was an impression stamped on paper and not "on wax, wafer, or any other adhesive or tenacious 
substance," said: "It is the seal which authenticates, and not the substance on which it is impressed; and where the 
court can recognize its identity, they should not be called upon to analyze the material which exhibits it. In Arkansas 
the presence of wax is not necessary to give validity to a seal; and the fact that the public officer in Wisconsin had not 
thought proper to use it, was sufficient to raise the presumption that such was the law or custom in Wisconsin, till the 
contrary was proved. It is time that such objections to the validity of seals should cease. The court did not err in 
overruling the objections to the deed offered by the plaintiff." Price v. Indseth, 106 U.S. 546, is to the same effect.


*519 Whether an instrument is under seal or not is a question for the court upon inspection; whether a mark or 
character shall be held to be a seal depends upon the intention of the executant, as shown by the paper. Hacker's 
Appeal, 121 Penn. St. 192; Pillow v. Roberts, ub. supra.


519


The defendant did not produce the original in order that it might be compared in the particular objected to with the copy 
and duplicate offered. The defendant's attorney, Mr. Buckman, was called, and testified that he was one of the 
attesting witnesses to the instrument offered, and that he, as a notary public, took the acknowledgment thereto of 
Alexander Wallace, that he executed the same for and in behalf of the company, and that the said lease was the act 
and deed of the defendant company for the uses and purposes therein expressed.


Whether, therefore, the instrument put in evidence was merely a copy, in which event it would not be expected that a 
wax or stamped seal of the company would appear upon it, but merely a scroll, representing the original seal, or 
whether the so-called copy was really the original paper, as certified by one of defendant's witnesses, would not, in our 
opinion, be material. The presumption would be, if the paper were a copy, that the original was duly sealed, or, if it 
were the original, that the scroll was adopted and used by the company as its seal, for the purpose of executing the 
contract in question.


As respects those portions of the objections that raised the question as to the authority of the president to execute the 
contract in question, there was, besides the presumption that would arise out of the signing, sealing, and delivering of 
the instrument, evidence that the company exercised acts of ownership and control over the demised premises, took 
charge of them by their superintendent, took an inventory of the property, rented the hotel portion to a third party, 
received money rent therefor, gave a receipt therefor under the seal of the company, opened a hotel account on their 
cash book, which showed receipts of rent from the tenant, and expenditures for moving the hotel and for making 
improvements therein, and *520 there was evidence adduced by the defendant itself of efforts to get the property 
insured in pursuance of their contract.


520


An exception was taken by the defendant to the action of the court in permitting Mrs. Roberts, the company's tenant, to 
testify to statements made to her by Alexander Wallace, the president of the company, the ground of objection being 
that Wallace was dead at the time of the trial. Statements made by the president, if relevant to the controversy, would 
be competent to affect the company, even if he were dead at the time of the trial. In the present case, it was relevant to 
show that the witness, when about to rent the hotel, was told by the president to go to Mr. Warriner, the secretary of 
the company, to whom she paid one month's rent, and who gave her a receipt therefor, with the corporate seal 
attached. The witness was not a party to nor interested in the suit, nor was the president or his executor or 
administrator. The admissions made by the president, subsequently, in a casual conversation, as to his ineffectual 
efforts to get the hotel insured, could scarcely be regarded as relevant and competent to affect the company. But the 
error, if such it were, in permitting such statements to be received, was rendered immaterial by the action of the 
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company, in adducing affirmative evidence, in its own behalf, to the very same effect, namely, the efforts made by the 
company and its officers to procure insurance.


Complaint is made of the action of the court in rejecting the offer of the defendant's by-laws for the purpose of showing 
want of authority to make the lease sued on without the consent of the stockholders or board of directors, and the 
accompanying offer of the minutes, which did not disclose that any such authority had been granted.


In considering what weight should be given to the error assigned to the rejection of the by-laws, we have a right to 
advert to the copy of them contained in the bill of exceptions. There we learn that the powers conferred upon the 
president were in the following terms:


"The president shall preside at all meetings of the board of directors and of the company (of which he shall be 
president), and shall have the general management and supervision of the *521 operation of the lines of road of said 
company and the general business thereof; subject, however, at all times to the control of the board of directors. He 
shall, when so directed and empowered by the board of directors, execute and sign for and on behalf of said company 
all documents and writings authorized to be made and executed for and on its behalf. He shall draw and issue all 
warrants for the payment of moneys on the treasurer of said company when so ordered by the board, and sign the 
same. He shall make an annual report to said company of the condition thereof, with such suggestions and 
recommendations as he may deem proper, and to said board of directors whenever required by them; and shall do 
and perform such other duties as are consistent with said office, and others of a like nature pertaining thereto."


521


This by-law appears to describe the powers and duties usually possessed by presidents of railroad companies, and we 
are, therefore, relieved from considering what would have been the effect of an unusual restriction on the powers of 
such an officer, and whether those dealing with a railroad company would be obliged to take notice of such unusual 
restriction.


The question, therefore, we have to consider is whether the admission in evidence of the by-law would have affected 
the result reached by the court and jury in the case.


Assuming, for the present purposes of the discussion, that the subject-matter of the contract in question was within the 
legitimate scope of the company's powers, we think the facts and circumstances shown by the evidence disclose a 
case in which the company would be bound, notwithstanding there was no proof that the president was expressly 
authorized to make the contract by a previous resolution of the board. The evidence was undisputed that, after the 
execution of the lease, the company took possession of the demised premises, rented to a third party the hotel portion 
thereof, and received and receipted for rent of the hotel.


The case, in this particular, resembles and falls within the principle of Eureka Co. v. Bailey Co., 11 Wall. 488, 491,
where the binding force of a contract was denied for alleged want of *522 authority of an agent to make the same, and 
this court, through Mr. Justice Miller, held:


522


"We are satisfied that the agreements set up in the bill are the valid contracts of the defendant. Though the plaintiff 
was unable to produce any resolution or order in writing by the trustees or board of directors of the defendant 
corporation, and though the seal used was the private seal of one of its officers, instead of the corporate seal, neither 
of these is essential to the validity of the contract. We entertain no doubt. that Rindge, the agent and one of the 
directors and treasurer of the Eureka company, was authorized to execute the agreement, and, if any doubt existed on 
that point, the report and payment for five hundred machines, the first month's use of the patent under the agreement, 
would remove the doubt. If it did not, it would very clearly amount to a ratification."


In Bank of the United States v. Dandridge, 12 Wheat. 64, 83, it was held that where a cashier was appointed, and 
permitted to act in his office, for a long time, under the sanction of the directors, it was not necessary that his official 
bond should be accepted as satisfactory by the directors, according to the terms of the charter, in order to enable him 
to enter legally on the duties of his office, or to make his sureties responsible for the nonperformance of their duties; 
that the charter and the by-laws are to be considered, in this respect, as directory to the board, and not as conditions 
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precedent; and Mr. Justice Story, in discussing the subject, said: "A board may accept a contract, or approve a 
security, by a vote, or by a tacit and implied assent. The vote or assent may be more difficult of proof by parol 
evidence than if reduced in writing. But this is, surely, not a sufficient reason for declaring that the vote or assent is 
inoperative." See also Pittsburgh & Cincinnati Railway v. Keokuk & Hamilton Bridge Co., 131 U.S. 371, 138.


As, then, the contract in question was, upon our present assumption, within the legitimate scope of the powers of the 
company, was executed by that officer of the company who by the by-laws was the proper agent to perform such 
function, and as the company went into possession of and received the rents and profits of the hotel, we conclude that 
the company *523 was bound thereby, even if the minutes of the company fail to disclose authority expressly given to 
the president to execute the contract.


523


It is, however, further claimed that the contract sued on was not within the legitimate powers of the company.


This is not a case in which, either by its charter, or by some statute binding upon it, the company is forbidden to make 
such a contract. Indeed, the public laws of Florida, referring to the powers of railroad companies, provide that every 
such corporation shall be empowered "to purchase, hold, and use all such real estate and other property as may be 
necessary for the construction and maintenance of its road and canal and the stations and other accommodations 
necessary to accomplish the objects of its incorporation, and to sell, lease, or buy any land or real estate not 
necessary for its use." McClell. Digest of the Laws of Florida, p. 276, sec. 10. They are likewise authorized "to erect 
and maintain all convenient buildings, wharves, docks, stations, fixtures, and machinery for the accommodation and 
use of their passengers and freight business."


Although the contract power of railroad companies is to be deemed restricted to the general purposes for which they 
are designed, yet there are many transactions which are incidental or auxiliary to its main business, or which may 
become useful in the care and management of the property which it is authorized to hold, and in the safety and 
comfort of the passengers whom it is its duty to transport.


Courts may be permitted, where there is no legislative prohibition shown, to put a favorable construction upon such 
exercise of power by a railroad company as is suitable to promote the success of the company, within its chartered 
powers, and to contribute to the comfort of those who travel thereon. To lease and maintain a summer hotel at the 
seaside terminus of a railroad might obviously increase the business of the company and the comfort of its 
passengers, and be within the provisions of the statute of Florida above cited, whereby a railroad company is 
authorized "to sell, lease, or buy any land or real estate not necessary for its use," and to "erect and maintain all *524
convenient buildings ... for the accommodation and use of their passengers."


524


Courts may well be astute in dealing with efforts of corporations to usurp powers not granted them, or to stretch their 
lawful franchises against the interests of the public. Nor would we be understood to hold that, in a clear case of the 
exercise of a power forbidden by its charter, or contrary to public policy, a railroad company would be estopped to 
decline to be bound by its own act, even when fulfilled by the other contracting party. Davis v. Old Colony Railroad 
Co., 131 Mass. 258; Thomas v. Railroad Co., 101 U.S. 71; Central Transportation Co. v. Pullman's Car Co., 139 U.S. 
24. So, too, it must be regarded as well settled, on the soundest principles of public policy, that a contract, by which a 
railroad company seeks to render itself incapable of performing its duties to the public, or attempts to absolve itself 
from its obligation without the consent of the State, is void and cannot be rendered enforceable by the doctrines of 
estoppel. The New York & Maryland Railroad Co. v. Winans, 17 How. 30; Thomas v. Railroad Co., 101 U.S. 71; 
Central Transportation Co. v. Pullman's Car Co., 139 U.S. 24.


We do not seek to relax but rather to affirm the rule laid down by this court, in Central Transportation Co. v. Pullman's 
Car Company, (above cited,) that "a contract of a corporation, which is ultra vires, in the proper sense, that is to say, 
outside the object of its creation as defined in the law of its organization, and, therefore, beyond the powers conferred 
upon it by the legislature, is not voidable only, but wholly void, and of no legal effect — the objection to the contract is 
not merely that the corporation ought not to have made it, but that it could not make it. Such a contract cannot be 
ratified by either party, because it could not have been authorized by either. No performance on either side can give 
the unlawful contract any validity, or be the foundation of any right of action upon it." 139 U.S. 59, 60.
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But we think the present case falls within the language of Lord Chancellor Selborne, in Attorney General v. Great 
Eastern Railway, 5 App. Cas. 473, 478, where, while declaring *525 his sense of the importance of the doctrine of ultra 
vires, he said: "This doctrine ought to be reasonably, and not unreasonably, understood and applied, and that 
whatever may fairly be regarded as incidental to, or consequential upon, those things which the legislature has 
authorized, ought not, unless expressly prohibited, to be held, by judicial construction, to be ultra vires." In the 
application of the doctrine the court must be influenced somewhat by the special circumstances of the case. As was 
said by Romilly, M.R., in Lyde v. Eastern Bengal Railway, 36 Beav. 10, where was in question the validity of a contract 
by a railway company to work a coal mine: "The answer to this argument appears to me to depend upon the facts of 
each particular case. If, in truth, the real object of the colliery was to supply the railway with cheaper coals, it would be 
proper to allow the accidental additional profit of selling coal to others; but if the principal object of the colliery was to 
undertake the business of raising and selling coals, then it would be a perversion of the funds of the company, and a 
scheme which ought not to be permitted, however profitable it might appear to be. The prohibition or permission to 
carry on this trade would depend on the conclusions which the court drew from the evidence."


525


The principle upon which we may safely rule the present question is within the case of Brown v. Winnisimmet 
Company, 11 Allen, 326, 334. There a contract, made by tho treasurer of a ferry company, to lease one of the 
company's boats for a certain money consideration, was alleged to be void for want of antecedent authority given by 
the company to the treasurer, and also because such a contract was not made in the legitimate exercise of the 
company's powers. On the first point it was ruled that, from evidence showing ratification by the company, it was 
proper for the jury to infer that the treasurer had been duly authorized to make the contract, and, disposing of the 
second question, the court, through Chief Justice Bigelow, said: "We know of no rule or principle by which an act, 
creating a corporation for certain specific objects, or to carry on a particular trade or business, is to be strictly 
construed as prohibitory of all other dealings or transactions *526 not coming within the exact scope of those 
designated. Undoubtedly the main business of a corporation is to be confined to that class of operations which 
properly appertain to the general purposes for which its charter was granted. But it may also enter into and engage in 
transactions which are incidental or auxiliary to its main business, which may become necessary, expedient, or 
profitable in the care and management of the property which it is authorized to hold under the act by which it was 
created." See also Davis v. Old Colony Railroad, 131 Mass. 258, 272.


526


The contract between the parties hereto was for leasing a hotel at the terminus of the railroad, situated at a beach, 
distant from any town. If not fairly within the authority granted by the statute of Florida "to erect and maintain all 
convenient buildings ... for the accommodation and use of their passengers," it certainly cannot be said to have been 
forbidden by such laws. Nor can it be said to have been, in its nature, contrary to public policy.


To maintain cheap hotels or eating houses, at stated points on a long line of railroad through a wilderness, as in the 
case of the Pacific railroads, or at the end of a railroad on a barren, unsettled beach, as in the present case, not for the 
purpose of making money out of such business, but to furnish reasonable and necessary accommodations to its 
passengers and employés, would not be so plainly an act outside of the powers of a railroad company as to compel a 
court to sustain the defence of ultra vires, as against the other party to such a contract.


But even if the railroad company might be answerable for the rent of the premises, it is contended that the covenant to 
procure insurance was so far outside of the company's powers as not to be enforceable.


No one could deny that it would not be competent for a railroad company, without the authority of the legislature, to 
carry on an insurance business. But this covenant to keep the premises insured is correlative to the obligation of the 
lessors to rebuild in case the hotel should be destroyed by fire, and to the provision that, in such an event, the rents 
should cease until the hotel should be put in habitable condition and repair *527 by the lessors. Such mutual 
covenants are quite usual in leases of this kind, and are merely incidental to the principal purpose of the contract.


527


Suppose the contract proven and the defence of ultra vires deemed inadmissible, it is claimed by the railroad company 
that it is not liable in damages for its failure to procure the insurance, because it was unable to get the insurance; that 
its contract, in that particular, was impossible of performance.
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There is such a defence known to the law as an impossibility of performance. Instances of such a defence are found in 
cases where the subject-matter of the contract had ceased to exist, as where there was a contract of sale of a cargo of 
grain supposed by the parties to be on its voyage to England, but which, having become heated on the voyage, had 
been unloaded and sold, and where it was held that the contract was void, inasmuch "as it plainly imputed that there 
was something which was to be sold and purchased at the time of the contract," whereas the object of the sale had 
ceased to exist. Courtrier v. Hastle, 5 H.L. Cas. 673; Allen v. Hammond, 11 Pet. 63.


So, also, where a person purchased an annuity which, at the time of the purchase, had ceased to exist owing to the 
death of the annuitant, it was held that he could recover the price which he had paid for it. Strickland v. Turner, 7 Exch. 
208.


So where there is obvious physical impossibility, or legal impossibility, which is apparent on the face of the contract, 
the latter is void.


But the present case does not fall within either of these classes, but is a case of impossibility of performance arising 
subsequently to the making of the contract.


Here, the general rule is that such impossibility, even though it arises without any fault on the part of the covenantor, 
does not discharge him from his liability under the contract. "The principle deducible from the authorities is that if what 
is agreed to be done is possible and lawful, it must be done. Difficulty or improbability of accomplishing the 
undertaking will not avail the defendant. It must be shown that the thing cannot by any means be effected. Nothing 
short of this *528 will excuse performance. The answer to the objection of hardship in all such cases is that it might 
have been guarded against by a proper stipulation. It is in the province of courts to enforce contracts — not to make or 
modify them. When there is neither fraud, accident, nor mistake, the exercise of dispensing power is not a judicial 
function." The Harriman, 9 Wall. 161, 172. Impossible conditions cannot be performed; and if a person contracts to do 
what at the time is absolutely impossible, the contract will not bind him, because no man can be obliged to perform an 
impossibility. But where the contract is to do a thing which is possible in itself, the performance is not excused by the 
occurrence of an inevitable accident, or other contingency, although it was not foreseen by the party, nor within his 
control." Jones v. United States, 96 U.S. 24, 29.


528


It appears that there was some evidence to the effect that, prior to the making of the lease, the owners of the hotel had 
some conversation with one or more insurance agents, who refused to insure the hotel building, and upon this 
evidence the defendant asked the court to charge the jury that if the plaintiffs knew that the property, at the time of the 
making of the contract, was not insurable, or, if knowing that they had tried to get insurance and failed, they did not so 
notify the defendant, then the plaintiffs acted in bad faith, and should not be permitted to recover. The court refused to 
so charge and very properly. The evidence disclosed by the record, even if believed by the jury, would not have 
justified a verdict that the plaintiffs acted in bad faith. It is not shown that they made any false representations on the 
subject, and the very fact that they demanded a covenant to procure insurance from the defendant put the latter on 
inquiry as to its ability to procure it.


Error is alleged in the refusal of the court to charge that "if the jury believed from the evidence that insurance on the 
property in question was sought to be obtained at the usual places where such insurance would be applied for, and 
such agencies applied to, representing companies insuring property in all parts of the United States, refused to insure 
the property, on the ground that such property was not insurable, and insurance *529 companies would not insure 
such classes of property, then the agreement to insure was impossible of performance, and plaintiffs could not 
recover."


529


We are not furnished in this record, by any bill of exceptions or by a certificate of the judge, with all the evidence on 
which this request to charge was based, but assuming that the evidence contained in the bill of exceptions was all that 
there was, it would have been error in the court to have given the instruction prayed for. That evidence is very far from 
disclosing the state of facts assumed in the request. Two or three insurance agents, resident in the city of 
Jacksonville, testified that on one or two occasions, whose dates they could not fix, there had been inquiries made by 
some one representing the defendant about insurance. Giving the utmost effect to the testimony, it altogether failed to 
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show such a case of impossibility as would, under the authorities, have discharged the defendant from the obligation 
of its contract; and we think the court would not have erred in so charging the jury. However, the court left the question 
as one of fact to the jury, and we perceive no misdirection in his remarks.


It remains to consider the question of the measure of damages and some objections made to the charge of the court 
on that subject.


If the defendant subjected itself, by a valid contract, to keep the premises insured in the sum of six thousand dollars 
during the term of the lease, and, without sufficient cause, failed to do so, and if the hotel was worth the sum 
mentioned, and was wholly destroyed by fire, the extent of the defendant's liability would obviously be the amount of 
the plaintiffs' damages, namely, six thousand dollars.


It is argued that the defendant received no consideration for agreeing to insure the property; that it contracted to pay 
the costs of insurance as part of the rental, and the cost of the premium of insurance was the proper measure of 
recovery. The obligation of the lessors to rebuild and repair in case of fire, and the suspension of the rent so long as 
the premises remained uninhabitable, formed the consideration of the defendant's agreement to insure; and we cannot 
accept the *530 proposition that the plaintiffs' damages arising out of the breach of the contract are to be measured by 
what it would have cost the defendant to secure the stipulated insurance.


530


Complaint is made of the observations made by the judge when instructing the jury as to the weight which they should 
give to the testimony in relation to the value of the property. The testimony was somewhat conflicting, and the remark 
chiefly criticised was to the effect that, in coming to a conclusion, the jury should consider the testimony in the light of 
their own experience and knowledge. We do not regard such a caution as objectionable.


In deciding disputes between litigant parties, where witnesses are naturally apt to state facts strongly in favor of their 
respective principals, the jury well may, and, in fact, must, use their own knowledge and experience in the ordinary 
affairs of life to enable them to see where is the truth. This is particularly true where, as in the present case, the conflict 
was in matter of opinion as to the value of a building no longer in existence.


The plaintiffs conceded that all the rent had been paid except $106.67, which in the declaration was demanded. The 
defendant gave no evidence on the subject, and in such a state of the record and of the evidence we think no error 
was committed by the court in charging the jury that they could find for the plaintiffs the amount of rent demanded 
unless the defendant showed that it had been paid.


These views cover all the assignments of error which we deem worthy of notice, and the judgment of the court below 
is


Affirmed.
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132 So.2d 426 (1961)


In re ESTATE of Lincoln R. SMITH, a/k/a Lincoln Robert Smith, Deceased.
FLORIDA INDUSTRIAL COMMISSION, a State Agency, Appellant,


v.
David John Joseph SMITH, as Administrator of the Estate of Lincoln R. Smith, a/K/a Lincoln 


Robert Smith, Deceased, Appellee.


No. 2165.


August 16, 1961.


District Court of Appeal of Florida. Second District.


*427 Burnis T. Coleman and Robert B. Kane, Tallahassee, for appellant.427


Abrams & Anton, Hollywood, for appellee.


SHANNON, Chief Judge.


This is an appeal from a final order wherein the County Judge found that a claim by the State of Florida against an 
estate must be filed within the eight-month period provided by F.S. § 733.16, F.S.A.


The claim was filed by the Florida Industrial Commission and was held to be barred on motion to expunge filed by the 
administrator. The filing of this claim was beyond the period of eight months as provided in the non-claim statute. The 
wording of the Florida Statute, Sec. 733.16, F.S.A., or so much thereof as is pertinent, reads:


"* * * Any such claim or demand not so filed within eight months from the time of the first publication of 
the notice to creditors shall be void even though the personal representative has recognized such claim 
or demand by paying a portion thereof or interest thereon or otherwise; * * *."


So, the question posed narrows itself down to a question of whether or not an agency of the State comes within the 
statute of non-claim. The appellant cites to us as authority the cases of Heidt v. Caldwell, Fla. 1949, 41 So.2d 303; 
Florida Industrial Comm. v. Felda Lumber Co., 1944, 154 Fla. 507, 18 So.2d 362; and United States v. Embrey, 1940, 
145 Fla. 277, 199 So. 41. We shall also discuss United States v. Summerlin, 1939, 140 Fla. 475, 191 So. 842,
reversed 310 U.S. 414, 60 S.Ct. 1019, 84 L.Ed. 1283, in a brief review of these cases.


In United States v. Summerlin, supra, the Florida Supreme Court held that a claim filed by the United States 
Government against the estate of a decedent should be barred as any other claim if not filed within the eight-month 
period set out in the statute of non-claim. In discussing the statute, the court said:


"This is not a statute of limitations prescribing a period within which a right may be enforced, but it is 
rather in its nature a statute of non claims for the orderly and expeditious settlement of the estates of 
decedents. It is in the same category as statutes providing for conveyancing and marketing negotiable 
instruments, and conducting other business relations. * * *" [140 Fla. 475, 191 So. 843.]


The Supreme Court of the United States in reversing the Florida court said, in part:


"We hold that the state statute in this instance requiring claims to be filed within eight months cannot 
deprive the United States of its right to enforce its claim; that the United States still has its right of action 
against the administrator, even though the probate court is to be regarded as having no jurisdiction to 
receive a claim after the expiration of the specified period.
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"So far as the judgment goes beyond the question of the jurisdiction of the probate court and purports 
to adjudge that the claim of the United States is void as a claim against the estate of the decedent 
because of failure to comply *428 with the statute, the judgment is reversed." [310 U.S. 414, 60 S.Ct. 
1021.]


428


The appellant cites us to the case of United States v. Embrey, 1940, 145 Fla. 277, 199 So. 41, 42, wherein the United 
States had filed a claim for income tax assessed against the intestate and had filed its claim with the county judge 
more than eight months after publication of the first notice to creditors. Our Supreme Court, in an opinion by Mr. 
Justice Terrell, commented about the Summerlin case and held that:


"The probate judge cannot abrogate jurisdiction vested in him by the Constitution. In a case like this, we 
think the United States should take its place with all other creditors in like situation but the dominant 
authority says nay, so we respectfully bow to it and hold it to be the law in this jurisdiction. The effect of 
this holding is to make the United States an exception to the rule defined by this Court in United States 
v. Summerlin, supra, but the jurisdiction of the probate judge is in no sense affected.


"It follows that as to all claimants but the United States, if filed after eight months, it would be the duty of 
the probate judge to declare them void but as to the United States, since it is not bound by laches or 
State statutes of non claims, it would be his duty to permit them to be filed and considered them along 
with other claims against the estate. * * *"


The case of Florida Industrial Commission v. Felda Lumber Co., 1944, 154 Fla. 507, 18 So.2d 362, 364, was not 
decided under the Florida Probate Law and is not, therefore, authority for the instant question. In the Felda case it was 
a question of whether or not the state agency could collect from a third person the sum of money which was provided 
by the Workmen's Compensation Law. The court held:


"It is nowhere apparent that there is any statute of limitations applicable to the Commission in the 
exercise of its power to collect the contribution here sought to be enforced. If we had entertained any 
doubt as to the intent of the Legislature in this regard it should have been removed by the wording of 
the act. The act provides that the claim for compensation shall be barred unless claim therefor be filed 
with the Commission within one year after the injury. The State (the Commission) may only collect the 
contribution of $500 in the event there is no widow or dependents entitled to compensation. Therefore, 
such contribution may not be enforced until the time shall have expired in which a widow or dependent 
may appear and make claim for compensation."


Finally, we shall examine the case of Heidt v. Caldwell, Fla. 1949, 41 So.2d 303, 305, wherein the State of Florida 
sought to recover, under Section 5 of Chapter 4357, Acts of 1895, Laws of Florida, for the maintenance of the 
deceased while she had been a patient in the State Hospital for the Insane over a thirteen-year period. The court held 
the estate liable under the 1895 law, cited above, which was said to be controlling in the case. There was also a 
contention that the State's claim was barred by F.S. § 733.16, F.S.A., but the court said:


"* * * We have examined the contention in light of our holding in Florida Industrial Commission v. Felda 
Lumber Co., supra, and find no language or reasonable inferences in Section 733.16, supra, that would 
bar the State of Florida from recovering a judgment for the value of maintaining the incompetent from 
1923 until 1936. The language of this Section is not made applicable to the State of Florida. The cited 
case of General Properties Co. v. Rellim Investment Co., 151 Fla. 136, 9 So.2d 295, has not been *429
overlooked. It is admitted that the State of Florida presented its claim to the administrator and 
demanded payment within the eight months period."


429


In the annotation in 34 A.L.R.2d 1003, 1010, the following observation is made by the annotator:


"Attention is called to Heidt v. Caldwell (1949, Fla.) 41 So.2d 303, wherein the court stated that no 
language or reasonable inference in the Florida non-claim statute would bar the state from recovering a 
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judgment against a decedent's estate for the cost of maintaining a deceased incompetent, since the 
language of the section was not made applicable to the state. The court, however, noted that it had 
been admitted that the state had presented its claim to the administrator within the eight-month period 
required by the statute."


It is thus apparent that the language of the court, quoted supra, regarding F.S. § 733.16, F.S.A., was not decisive in 
that case in view of the fact that the State had filed its claim within the eight-month period after publication of notice to 
creditors. As alluded to above, the controlling law in the Heidt case was, as the court said, Section 5, Chapter 4357, 
Acts of 1895, Laws of Florida, which "* * * in part provided that incompetents financially able to pay the costs of their 
maintenance at the Florida State Hospital should be required so to do * * *." We cannot, therefore, say that the Heidt 
case is determinative of the point before us in the instant appeal.


F.S. § 733.16, F.S.A. is a statute of non-claim. In re Goldman's Estate, Fla. 1955, 79 So.2d 846. It is the purpose of 
this type of statute to provide for the speedy and final determination of decedent's estate. Bedenbaugh v. Lawrence, 
1940, 141 Fla. 341, 193 So. 74. See also State ex rel. Victor Chemical Works v. Gay, Fla. 1954, 74 So.2d 560, 46 
A.L.R.2d 1340.


Having found no error in the order appealed from, the same is affirmed.


Affirmed.


ALLEN and KANNER, JJ., concur.
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The 2009 Florida Statutes


Title XL
REAL AND PERSONAL 


PROPERTY


Chapter 712
MARKETABLE RECORD TITLES TO REAL 


PROPERTY


View Entire 
Chapter


712.08  Filing false claim.--No person shall use the privilege of filing notices hereunder for the purpose 
of asserting false or fictitious claims to land; and in any action relating thereto if the court shall find 
that any person has filed a false or fictitious claim, the court may award to the prevailing party all costs 
incurred by her or him in such action, including a reasonable attorney's fee, and in addition thereto may 
award to the prevailing party all damages that she or he may have sustained as a result of the filing of 
such notice of claim. 


History.--s. 8, ch. 63-133; s. 799, ch. 97-102. 
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919 So.2d 341 (2005)


Thomas McKEAN, et al., Petitioners,
v.


Peter WARBURTON, Respondent.


No. SC04-1243.


September 8, 2005.
As Revised on Denial of Rehearing January 5, 2006.


Supreme Court of Florida.


*342 Bruce D. Barkett of Collins, Brown, Caldwell, Barkett and Garavaglia, Chartered, Vero Beach, FL, for Petitioner.342


Troy B. Hafner, LL.M of Gould, Cooksey, Fennell, O'Neill, Marine, Carter and Hafner, P.A., Vero Beach, FL, for 
Respondent.


Robert W. Goldman of Goldman Felcoski and Stone, P.A., Naples, Florida and John W. Little, III of Brigham and 
Moore, LLP, West Palm Beach, Florida on behalf of Real Property Probate and Trust Law Section of The Florida Bar, 
as Amicus Curiae.


QUINCE, J.


We have for review a decision of the Fourth District Court of Appeal which certified the following question to be of 
great public importance:


WHERE A DECEDENT IS NOT SURVIVED BY A SPOUSE OR ANY MINOR CHILDREN, DOES 
DECEDENT'S HOMESTEAD PROPERTY, WHEN NOT SPECIFICALLY DEVISED, PASS TO 
GENERAL DEVISEES BEFORE RESIDUARY DEVISEES IN ACCORDANCE WITH SECTION 
733.805, FLORIDA STATUTES?


Warburton v. McKean, 877 So.2d 50, 53 (Fla. 4th DCA 2004). We have jurisdiction. See art. V, § 3(b)(4), Fla. Const. 
For the reasons discussed below, we answer the certified question in the negative, and hold that where a decedent is 
not survived by a spouse or minor children, the decedent's homestead property passes to the residuary devisees, not 
the general devisees, unless there is a specific testamentary disposition ordering the property to be sold and the 
proceeds made a part of the general estate.


FACTS


Henry Pratt McKean II died testate and was not survived by a spouse or minor child. When he died, McKean owned a 
condominium which was his homestead. The condominium was sold and netted $141,000. McKean also had nominal 
assets valued at approximately $10,000. The estate's liabilities amounted to $14,000, plus personal representative's 
fees and attorney's fees.


McKean's will states in pertinent part as follows:


ARTICLE III


I hereby give, devise and bequeath the following amounts of money to the following named individuals, 
per capita:
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*343
Russell Cappelen, Jr. of Vero Beach, 
Florida........................................... $ 20,000.00; 


and 


Peter Warburton of Hamilton, Massachusetts........ $150,000.00. 


ARTICLE IV


I hereby give, devise and bequeath the automobile which I own at the time of my death to Glenn Van 
Hest of Vero Beach, Florida.


ARTICLE V


I hereby give, devise and bequeath to my half-brother ROBERT McKEAN, all of the oil interest I own 
and royalties due me in Exxon Well, Webster Field.


. . . .


ARTICLE VII


All the rest, residue and remainder of my property which I may own at the time of my death, real, 
personal or mixed, tangible or intangible, of whatsoever nature and wheresoever situate, including all 
property which I may acquire or be given title to after the execution of this Will, including all lapsed 
legacies and devises or gifts made by this Will which fail for any reason, including all insurance(s) on 
my life payable to my estate or receivable by my Personal Representative, and including any property 
over or concerning which I may have any power of appointment, I give, devise and bequeath to my half-
brothers, THOMAS McKEAN, JOHN W. McKEAN, ROBERT McKEAN and DAVID McKEAN, in equal 
shares, share and share alike, per stirpes.


Absent the homestead proceeds, the estate assets are insufficient to satisfy any creditor's claims and the cash 
bequests. Peter Warburton, McKean's nephew, argues that the assets from the homestead property should be used to 
fund the cash gift to him, free from creditor's claims, as preresiduary property. McKean's half brothers argue that the 
homestead property passes through the residuary clause of the will to them.


LAW AND ANALYSIS


The issue before this Court is who is entitled to homestead property that is not specifically devised in a testator's will 


when the testator does not have a surviving spouse or minor children.[1] Although section 731.201, Florida Statutes 
(2004), does not define homestead, it defines "protected homestead" as that property described in the Florida 
Constitution "on which at the death of the owner the exemption inures to the owner's surviving spouse or heirs." § 


731.201(29), Fla. Stat. (2004). The Florida Constitution[2] defines *344 and protects homesteads in three distinct ways: 
it provides homesteads with an exemption from taxes; it protects homesteads from forced sale by creditors; and it 
places certain restrictions on a homestead owner from alienating or devising the homestead property. See Snyder v. 
Davis, 699 So.2d 999, 1001 (Fla.1997). The public policy furthered by a homestead exemption is to "promote the 
stability and welfare of the state by securing to the householder a home, so that the homeowner and his or her heirs 
may live beyond the reach of financial misfortune and the demands of creditors who have given credit under such law." 
Public Health Trust v. Lopez, 531 So.2d 946, 948 (Fla. 1988). To that end, issues of homestead protections have been 
interpreted broadly by the courts. See Snyder, 699 So.2d at 1002; Tramel v. Stewart, 697 So.2d 821 (Fla.1997) 
(liberally construing the homestead provision in the face of an attempted forfeiture action against homestead property). 
It is with these policy considerations that we consider the issue in this case.


344
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The parties agree that McKean's property was protected homestead property. Because McKean had no surviving 
spouse or minor child at the time of his death, the devise of his homestead property to certain family members was 
protected from creditors. See Snyder v. Davis, 699 So.2d 999, 1005 (Fla.1997). Florida's intestacy statute, section 
732.103, Florida Statutes (2004), includes the following family members: the surviving spouse, the lineal descendants, 
the decedent's mother or father or both, the decedent's brothers and sisters, and then the descendents of the brothers 
and sisters. Petitioners are McKean's half brothers. Section 732.105, Florida Statutes (2004), provides:


When property descends to the collateral kindred of the intestate and part of the collateral kindred are 
of the whole blood to the intestate and the other part of the half blood, those of the half blood shall 
inherit only half as much as those of the whole blood; but if all of the half blood they shall have whole 
parts.


Thus, McKean's half brothers and his nephew are "heirs" pursuant to Florida's intestacy statute.


It is an elementary principle that a person can dispose of his or her property by will as he or she pleases so long as 
that person's intent is not contrary to any principle of law or public policy. See, e.g., Mosgrove v. Mach, 133 Fla. 459, 
182 So. 786, 790-91 (1938). Moreover, once the intent of the testator is ascertained, the entire will should be 
considered and construed liberally to effectuate the testator's intent. See Marshall v. Hewett, 156 Fla. 645, 24 So.2d 1, 
2 (1945). The primary objective in construing a will is the intent of the testator. Id.


When McKean died, he had approximately $10,000 in assets, plus his homestead condominium. The condominium 


was sold and netted approximately $141,000.00.[3] The estate's liabilities included funeral expenses, credit card debt, 
the personal representative's fees, and the *345 attorney's fees. The $10,000 in assets was insufficient to settle the 
liabilities and the specific cash gifts. Warburton, one of the general devisees, seeks to have the $141,000.00 in 
proceeds from the sale of the homestead satisfy his cash gift, and as an "heir," he seeks to have the cash gift satisfied 
with protected homestead assets free from all creditor's claims. The Fourth District agreed with Warburton and 
considered the proceeds from the sale of the protected homestead as part of the general assets of the estate and 


available to satisfy specific and general devises under the will. Relying on section 733.805, Florida Statutes (2004),[4]


the Fourth District concluded that residuary gifts abate or fail before general or specific devises. It then applied the 
estate assets, including the $141,000, in accordance with section 733.805 and found that the residuary gift abated or 
failed.


345


While it is true that a decedent may devise protected homestead property in his or her will if there is no surviving 
spouse or minor child, the property may only pass as a general asset of the estate by a specific devise. In the absence 
of a specific devise, the property may pass through the residuary, which is a sufficiently precise indicator of 
testamentary intent to pass protected homestead property. See Estate of Murphy, 340 So.2d 107 (Fla.1976) (finding 
that a specific devise of homestead property is preferred, but the general language of a residuary clause is a 
sufficiently precise indicator of testamentary intent). In this case, the will did not specifically devise the protected 
homestead property to Warburton, and therefore the homestead passed under the residuary clause to the four half 
brothers.


This result is consistent with Snyder v. Davis, 699 So.2d 999 (Fla.1997). In Snyder, the decedent left a will devising 
cash gifts to her children. In the residuary clause of her will, the decedent left the "rest, residue and remainder" of her 
property to her granddaughter, Kelli Snyder. Her only surviving child was Milo Snyder, Kelli Snyder's father. The 
personal representative attempted to sell the homestead property to satisfy the cash gift to Milo and creditors' claims 
and to pay the costs of administration. The personal representative argued that Kelli would not have qualified as an 
heir under the intestacy statute because Milo was first in line and would have been the sole taker of the protected 
homestead. The personal representative reasoned that Kelli should not be permitted to receive the homestead free 
from protection. The personal representative advocated the forced sale of the homestead to pay the general cash 
bequest to Milo. Guided by the principle of interpreting homestead protections broadly, this Court held otherwise. Id. at 
1002, 1005. This Court concluded that any person to whom homestead property is devised under a will and who is 
categorized as an "heir" in the intestacy statute, regardless of whether that person would be next in line had the 
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decedent died intestate, receives protected homestead property under the Florida Constitution. Id. at 1005. We opined 
that the testator is in the best position to know which family member is most likely to need or to properly maintain the 
homestead. Id. The certified question in Snyder asked whether Kelli's gift of homestead property, which passed to her 
via the residuary clause of her grandmother's *346 will, was protected from forced sale even though her father, Milo, 
would have received the property had the decedent died intestate. We answered the question in the affirmative.


346


In this case, the Fourth District dismisses Snyder as inapplicable because the certified question in Snyder was not the 
same as the certified question in this case. Support for the Fourth District's theory is found in cases that hold, "[N]o 
decision is authority on any question not raised and considered, although it may be involved in the facts of the case." 
Benson v. Norwegian Cruise Line Ltd., 859 So.2d 1213, 1217 (Fla. 3d DCA 2003) (quoting State ex rel. Helseth v. Du 
Bose, 99 Fla. 812, 128 So. 4, 6 (1930)); see also Goldman v. State Farm Fire Gen. Ins. Co., 660 So.2d 300, 304 (Fla. 
4th DCA 1995); City of Miami v. Stegemann, 158 So.2d 583, 584 (Fla. 3d DCA 1963).


Although the same question was not presented in Snyder, the two cases have virtually the same facts, both deal with 
the disposition of protected homestead property through a residuary clause of a will, but they reach completely 
different results. In Snyder, the homestead property was not specifically devised and thus passed through the 
residuary clause to the heir named as the recipient of all residual property, the property was protected homestead, was 
not subject to forced sale, and could not be used to satisfy a cash devise. Likewise, in this case, the homestead 
property was not specifically devised. It therefore passes through the residuary clause to McKean's heirs and is 
protected from forced sale to satisfy the cash devise to Warburton. A contrary result creates an apparent conflict 
because the same factual situation has resulted in different outcomes. See art. V, § 3(b)(3), Fla. Const.


The Fourth District reasoned that because a homestead can be freely devised, absent a surviving spouse or minor 
child, it becomes property of the estate subject to division in accordance with the established classifications giving 
some gifts priority over others. In this case, the Fourth District found that the gift of $150,000 to Warburton was a 
general devise and should be satisfied before the residual devise, and reasoned that the proceeds of the sale of the 
homestead property should go to Warburton. Such a result is contrary to Snyder, which prohibits a forced sale of 
protected homestead property to satisfy a general devise of cash.


Florida's statutory scheme and cases from other Florida district courts of appeal support the result we reach today. 
Section 733.607, Florida Statutes (2004), provides that the personal representative takes possession or control of the 
decedent's property, except for protected homestead. The personal representative is then charged with the duty to 
protect the estate until distribution. Nothing in the statutes indicates that the protected homestead should be distributed 
as part of the decedent's estate, as Warburton contends. Florida's case law supports this conclusion.


In Clifton v. Clifton, 553 So.2d 192, 194 n. 3 (Fla. 5th DCA 1989), the court held that "[h]omestead property, whether 
devised or not, passes outside of the probate estate. Personal representatives have no jurisdiction over nor title to 
homestead, and it is not an asset of the testatory estate." See also Cavanaugh v. Cavanaugh, 542 So.2d 1345, 1352 
(Fla. 1st DCA 1989) (holding that the transfer of probate jurisdiction to the circuit court did not change the law that the 
homestead is not an asset of the probate estate); Leslie A. Jeffries, Redfearn: Wills and Administration in Florida §§ 
18-1; 18-8; 18-10 (6th ed.1986). It is only when the testator specifies in the will that the homestead is *347 to be sold 
and the proceeds are to be divided that the homestead loses its "protected" status. See Knadle v. Estate of Knadle,
686 So.2d 631, 632 (Fla. 1st DCA 1996). In Knadle, the decedent's will provided:


347


My Personal Representative shall sell my homestead as soon as reasonably practical and the net 
proceeds thereof shall be added to the residue of my estate. Within 90 days after my death, all 
occupants of my home shall vacate the premises with all their belongings. The home shall remain 
vacant until sold. My personal Representative in his sole and absolute discretion shall make necessary 
repairs and improvements to the house to best market the home.


(Emphasis added.) Thus, where the will directs that the homestead be sold and the proceeds added to the estate, 
those proceeds are applied to satisfy the specific, general, and residual devises, in that order. See also Elmowitz v. 
Estate of Zimmerman, 647 So.2d 1064 (Fla. 3d DCA 1994); Estate of Price v. West Florida Hosp., Inc., 513 So.2d 767 
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(Fla. 1st DCA) (holding that where testator directed in her will that her homestead be sold and the proceeds divided 
between her adult children, the proceeds lost their homestead character and became subject to the claims of 
creditors), cause dismissed, 518 So.2d 1274 (Fla.1987); cf. In re Estate of Tudhope, 595 So.2d 312 (Fla. 2d DCA 
1992) (finding that because the homestead estate was not converted to dollars before it passed and vested in the 
decedent's children as in Estate of Price, the proceeds could not be reached by creditors). In fact, the Second District 
has stated that "[t]he best, and perhaps the only, recognized exception to the general rule occurs when the will 
specifically orders that the property be sold and the proceeds be divided among the heirs." In re Estate of Hamel, 821 
So.2d 1276, 1279 (Fla. 2d DCA 2002).


Because the law is clear that the protected homestead is not a part of the decedent's estate for purposes of 
distribution, the accepted way the $141,000 in proceeds could be applied to the general devises in this case is if 
McKean had ordered the sale of his protected homestead and ordered that the proceeds be made a part of his general 
estate. It is clear that McKean's will did not direct that the protected homestead be sold for this purpose.


We therefore answer the certified question in the negative and hold that where a decedent is not survived by a spouse 
or minor children, the decedent's homestead property passes to the residuary devisees, not the general devisees, 
unless there is a specific testamentary disposition ordering the property to be sold and the proceeds made a part of 
the general estate. Accordingly, the decision of the district court of appeal is quashed and the case is remanded for 
further proceedings consistent with this opinion.


It is so ordered.


PARIENTE, C.J., and WELLS, ANSTEAD, LEWIS, CANTERO, and BELL, JJ., concur.


[1] Article X, section 4(c) of the Florida Constitution specifically provides that a homestead is not subject to devise if the owner is 
survived by a spouse or minor children.


[2] Article X, section 4(a), of the Florida Constitution provides: 


(a) There shall be exempt from forced sale under process of any court, and no judgment, decree or execution shall be a lien thereon, 
except for the payment of taxes and assessments thereon, obligations contracted for the purchase, improvement or repair thereof, or 
obligations contracted for house, field or other labor performed on the realty, the following property owned by a natural person:


(1) a homestead, if located outside a municipality, to the extent of one hundred sixty acres of contiguous land and improvements 
thereon, which shall not be reduced without the owner's consent by reason of subsequent inclusion in a municipality; or if located 
within a municipality, to the extent of one-half acre of contiguous land, upon which the exemption shall be limited to the residence of 
the owner or the owner's family;


(2) personal property to the value of one thousand dollars.


[3] The constitutional provision protects homestead property from forced sale to satisfy creditors. The protected homestead may be 
voluntarily sold, however, and the funds will be protected so long as they are not commingled and are held for the sole purpose of 
acquiring another home within a reasonable period of time. See Orange Brevard Plumbing & Heating Co. v. La Croix, 137 So.2d 201 
(Fla.1962). The proceeds can be used to pay off an existing mortgage. See Suntrust Bank/Miami, N.A., v. Papadopolous, 740 So.2d
594 (Fla. 3d DCA 1999).


[4] Section 733.805(1), Florida Statutes (2004), provides that funds of the estate shall be used to pay debts, charges, expenses, and 
devises, and that if the property is insufficient to cover all of those, gifts under the will shall lapse in the following order: property 
passing by intestacy; property devised to the residuary devisee or devisees; property not specifically or demonstratively devised; and 
property specifically or demonstratively devised.
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PREFACE 


The Florida Uniform Title Standarda are designed to serve as a reference for 
some of the more common problems encountered in the examination of titles to 
real estate in Florida. The purpose of uniform title standards, generally, is to 
facilitate conveyancing by eliminating needless objections to marketability of title. 
A title standard may well be described as a voluntary agreement made in advance 
by members of the Bar on the manner of treating a particular title problem when 
and if it arises. These stAndards are interpretations of existing law and practice, 
and although they are approved by the Real Property, Probate, and Trust Law 
Section of The Florida Bar, they do not have the formal approval of any court or 
legislative body. Nevertheless, if ,they are generally adhered to, their purpose 
should be accomplished satisfactorily. 


These title standards are intended to be used not only by experienced title 
attorneys, but also by those with little experience or those whose work may bring 
them into contact with title examinations less frequently. Accordingly, some of the 
standards set forth well settled principles of law, while others are statements of 
generally prevailing practices in areas where the applicable law provides no 
definitive answers. 


Each title standard begins with a statement of the Standard, followed by one 
or more illustrative Problems, citations to Authorities & References. and in some 
cases, Commenta designed to call attention to related issues and cautionary 
matters. The Standard itself; rather than the Problems or commenta, was intended 
to be the focal point, and primary consideration should be given to it. 


The main purpose of the Problems is to give examples <#-the application of the 
Standard to representative factual situations, most of which are readily apparent. 
In some instances the Problems were used as a vehicle to addrese lese obvious 
iB$ues related to the Standard. The Problems are illustrative only, and were not 
intended to be all·inclusive. 


The Authoriti .. and References wore incluclecl to indicate the """"'" material 
in support of the Standard. It was not always posaible to find primary authoriti .. 
directly on point, and therefore in some instances the citations are to references 
that are merely of persuasive value. Abo, citations to secondary authoriti .. were 
frequently included as a convenience for locating a discussion of the subject matter . 


The Commenta were designed to call attention to related issues, to raise 
cautionary notes to be considered in app\yiDg the StaDdard, and in some instances 
to point out limitations or ezeeptions with respect to the application of the 
Standard. Occasionally, the Commenta were used to set forth arguments contrary 
to the position adopted in the Standard. This was done for informational purpo ... 
only, and was not intended to detract from the Standard as stated. 


Finally, whenever possible, cross·references to otber Standards were included 
so that related issues might more readily be considered. 
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UNIFORM TITLE STANDARDS 
Foreword To The 1981 Revision 


In the Foreword to the 1975 edition it was stated that the Uniform Title 
Standards would be kept up to date by a continuing revision program, to be 
implemented by a one-year pilot program of the University of Florida Law 
Review. That program was inatituted and has continued to the present time. It 
is funded by a substantial annual contribution from the Real Property, Probate 
and Trust Law Section of The Florida Bar, and last year an additional con
tribution was received from the George B. Carter Foundation. 


The first project undertaken was a revision of Chapter 5 to reflect the 
changes brought about by the Florida Probate Code as of January 1, 1976. 
Subsequently Chapter 4, dealing with corporations, was revised to reflect 
changes in the applicable law. And most recently a revision of Chapter 2 on 
bankruptcy was completed. with the invaluable assistance of the members of 
the committee on Bankruptcy Aspects of Real Property Law under the chair
manship of Joel M. Aresty and Harrison K. Chauncey. 


In addition, over the years portions of other chapters have been revised 
and several new standards have been adopted. However, other standards were 
in need of revision, and in many cases the authorities and references were out 
of date. This 1981 Revision is the result of an overall updating undertaken to 
ensure that all standards and citations accurately reflect current statutory and 
case law. 


Since the inception of the continuing revision program, many students 
have occupied the position of Title Standards Editor. Each one has contributed 
significantly to the growth and stability of the program. The two editors who 
were primarily responsible for producing this 1981 Revision deserve special 
recognition. This revision was initiated by Brian McK. O'Connell, and com
pleted by William C. Nesbitt. 


Recognition should also be accorded to the members of the Uniform Title 
Standards Committee of the Real Property, Probate and Trust Law Section of 
The Florida Bar. Sherwood Spencer was chairman of that committee when the 
previous edition was undertaken and completed. He was succeeded by David P. 
Catsman. who served until the appointment of the current chairman, Roger H. 
Staley, under whose direction the present revision was accomplished. 


Gainesville, Florida 
July 1981 


Mandell Glicksberg 
Professor of Law 







UNIFORM TITLE STANDARDS 


FOREWORD 


The Real Property, Probate and Trust Law Section of The Florida Bar, 
under the direction of Chairmen Robert C. Scott, of Palm Beach, and John A. 
Sutherland, ofVero Beach, and continued under the direction of Robert Arnold 
of Orlando, appointed a Continuing Committee known as the Uniform Title 
Standards Committee, composed of Sherwood Spencer, Chairman, James W. 
Mahoney, Parks M. CalJIlichael, David P. Catsman, Paul Game, Robert C. 
Scott, and Paul J. Stichler. 


The Uniform Title Standards which follow are the combined work of the 
Co)1lmittee and a task work force under the illidance of Professor Mandell 
Glicksberg of the University of Florida LIlW School, with the cooperation of 
S~phen L. Pankau, Michael A. Schroeder, and James B. Tilghman, Jr. Mrs. 
Evelyn Woodruff did all of the typing, proofing, and other secretarial work in 
the preparation of the various drafts under the direction of Professor 
Glicksberg. 


The George B. Carter Foundation provided a grant of $3,500.00, which 
funds were used in the course of compiling the revised Title Standards. The 
Section and the Bar are grateful for the use of these funds to help revise 
out-dated Standards and the creation of new Standards to meet the changes 
engrafted by new statutory laws and Court decision. 


The Uniform Title Standards will be kept to date by a continuing revision 
program. A loose-leaf system will enable the immediate up-date in one binder. 
A one year pilot program has been approved by the Law Review of the 
University of Florida Law School to implement a continuing program of 
revision. 


Accordingly, The Florida Bar and Real Property, Prohate and Trust Law 
Section will continue to meet the needs of the public by providing sufficient 
and speedy title examinations and to help eliminate title questions which have 
delayed real estate closings in the past. 


Special mention is made of the Standards dealing with the questions 
relating to probate. It was determined to use existing probate law in pro
mulgating the Standards. When the new Florida Probate Code becomes effec
tive January 1, 1976, the continuing revision program will make provision for 
the changes in the probate law. 


Respectfully, 


Sherwood Spencer, Chairman 


July 25, 1975. 
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STANDARD 00 


CONSTRUCTION OF TITLE PROBLEMS 


00 


STANDARD: THE ATTORNEY, UPON EXAMINING AN ABSTRACT 
OF TITLE TO LAND, SHOULD CONSTRUE QUESTIONS IN FAVOR 
OF MARKETABILITY WHENEVER POSSmLE. 


Problem: What questions and objections should be raised by the 
examining attorney? 


Answer: Objections and requirements should be made only when the 
irregularities or defects appearing in the abstract of title 
actually impair the title or may be expected to expose the 
purchaser or lender to the hazards of adverse claims or 
litigation. When such a situation arises, the attorney should 
consult, when possible, with the prior examiner and endeavor 
to resolve the question in favor of marketability. He should 
communicate, when possible. with the prior examining 
attorney before delivering his opinion of title to his client. 
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CHAPTER 1 


AGENCY AND POWERS OF ATfORNEY 


STANDARD 1.1 


EXECUTION OF POWER OF ATfORNEY 


1.1 


STANDARD: WHEN A DEED IS EXECUTED BY VIRTUE OF A POW· 
Ell OF ATTORNEY, THE POWER OF ATTORNEY MUST BE EX. 
ECUTED AND RECORDED IN THE SAME MANNER AS THE DEED. 


Prnblem l: A giv~ B a power of attorney, duly aCknowled!!ed and witness· 
ed, specifically authorizing B to convey Blackacre. but the 
power of attorney is not recorded. B conveys Blackacre to C 
under such power of attorney. Is the conveyance valid against 
subsequent bona fide purchasers and creditors? 


Answer: No. 


Problem 2: A gives B a power of attorney specifically authorizing B to 
convey Blackacre, but the power of attorney either is not 
witnessed or not acknowledged. B conveys Blackacre to C 
under such power of attorney. Is the conveyance valid against 
subsequent bona fide purchasers and creditors? 


Answer: No. 


Authorities F.S. 695.01, 709.015(2) (1979); 2 ADKINS, FLA. REAL 
& References: ESTATE LAW & PROCEDURE §43.02, n. 19 11959); 1 


BOYER, FLORIDA REAL ESTATE TRANSACTIONS §2S.06, 
n. 4 (1980); I FLORIDA REAL PROPERTY PRACTICE §to.52 
(CLE 2d ed. 1971; LTGF TN 4.02.01. 


Comment: F.8. 695.01 (1979) requires that the power of attorney be 
recorded to be valid against subsequent bona fide purchasers 
and creditors. To be recorded it must conform to the require· 
ments of F.8. 695.03 (1979) (acknowledgement for recording 
purposes). The general law is that a power of attorney must be 
executed with the same formality as the law requires for the 
instrument to be executed under it. 2A C.J.S. Agency §45(b) 
(1972). 
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With respect to homestead property, see Title Standard IS.4 
(Alienation Of Homestead - Power Of Attorney). 


With "respect to marital property and release of dower, see 
Title Standards 20.4 (Power Of Attorney - Married Women's 
Property) and 20.S (Power Of Attorney - Release Of Dower 
Prior To October I, 1970) . 
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STANDARD 1.2 


AFFIXING NAME OF PRINCIPAL IN EXECUTION 
OF INSTRUMENTS BY ATTORNEY IN FACT 


STANDARD: IN THE EXECUTION OF AN INSTRUMENT BY AN 
ATTORNEY IN FACT, THE NAME OF THE PRINCIPAL MAY BE 
EITHER WRITTEN, PRINTED OR TYPED. 


Problem: Blackacre was purportedly conveyed by a deed in which the 
wording of the execution is "John Doe by Richard Roe. as his 
attorney in fact." The name of John Doe was typed but Richard 
Roe's name was signed. and Roe acknowledged that he 
executed the deed as attorney in fact for John Doe. Roe has a 
power of attorney in proper form. Did the grantee acquire 
title? 


Answer: Yes. 


Authorities State v. Hickman. 189 So.2d 254 (2d D.C.A. Fla. 1966). C€rt. 
& References: den. 194 So.2d 618; Loizlaux Lumber Co. v. Davis, 41 N.J. 


Super. 231. 124 A.2d 593 (1956). 


The Florida Bar July, 1981 







1.3 


STANDARD 1.3 


AUTHORITY TO CONVEY REAL PROPERTY 


STANDARD: TO EMPOWER AN AGENT TO CONVEY REAL 
PROPERTY THE POWER OF A1TORNEY MUST GIVE CLEAR 
AUTHORITY TO DO SO, ALTHOUGH THE REAL PROPERTY NEED 
NOT BE SPECIFICALLY DESCRIBED IF THE TERMS OF THE 
INSTRUMENT SHOW SUCH LAND TO BE WITHIN THE 
PRINCIPAL'S INTENTION IN THE GRANTING OF THE POWER. 


Problem 1: 


Answer: 


Problem 2: 


Answer: 


A gives to B a power of attorney authorizing B "to genera\1y 
act for me and in my name, place and stead, in any state and in 
relation to all mattera, to do any and all things and to execute 
any and all instruments which I might or could .do if personally 
present." Does B luive the authority to convey land owned by 
A? 


No. 


A gives to B a power of attorney authorizing B to "se\1 and 
convey any and all land owned by me," without specifica\1y 
describing such land. Does B have the authority to convey any 
part or all ofsuch land? 


Yes. 


Authorities 2A C.J.S., Agency §§223-227 (1972); ·LTGF TN 4.02.03; 
& References: 5 FUND CONCEPT 25 (May 1973). 


Comment: 
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With respect to homestead property, see Title Standard 18.4 
(Alienation Of Homestead - Power Of Attorney). 


With respect to marital property and release of dower, see 
Title Standards 20.4 (Power Of Attorney - Married Women's 
Property) and 20.8 (Power Of Attorney - Release Of Dower 
Prior To October I, 1970). 
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2.1 


CHAPTER 2 


BANKRUPTCY 


STANDARD 2.1 


EFFECT OF BANKRUPTCY PROCEEDINGS ON TITLE 
OF DEBTOR'S REAL ESTATE 


STANDARD: ON OR AFTER OCTOBER I, 1979, THE FILING OF A 
PETITION IN BANKRUPTCY CREATES AN ESTATE WHICH 
INCLUDES THE TITLE TO ALL THE REAL PROPERTY OF THE 
DEBTOR AS OF THE TIME OF FILING OF THE PETITION, 
INCLUDING THAT WHICH MAY BE LATER EXEMPTED FROM THE 
BANKRUPTCY PROCEEDINGS. 


Problem 1: John Doe held three parcels of property by various tenancies: 
Blackacre by a tenancy by the entireties, Whiteacre by a joint 
tenancy. and Greenacre by a tenancy in common. Doe filed a 
petition in bankruptcy on or after October I, 1979. and sub· 
sequently he and his various co-tenants attempted to convey 
Blackacre, Whiteacre, and Greenacre to Richard Roe. Doe was 
later granted a discharge and the proceeding was closed. Is 
Roe's title valid? 


Answer: No. Whether the bankruptcy proceedings are voluntary or 
involuntary, the filing of the bankruptcy petition creates an 
estate over which the trustee has dominion. Property held by 
the entireties by a debtor whose spouse does not also file a 
petition in bankruptcy will still become property of the estate 
until an exemption is established. Likewise, interests in 
tenancies in common or joint tenancies will become property of 
the estate until such property is exempted. 


Problem 2: Same facts as above, except that Doe also holds Blueacre as 
trustee for the benefit of Marvin Moe. What will happen to 
Blueacre upon the filing of the petition in bankruptcy? 


Answer: The estate will consist only of such right and title to the 
property as was possessed by the debtor. Generally, the estate 
will hold such property subject to the outstanding interest of 
the beneficiary. 


Authorities Bankruptcy Code, 11 U.S.C. §541. 
& References: 


Comment: Section 541 provides that the commencement of a bankruptcy 
case creates an estate and specifies what property shall 
comprise the estate. Essentially, the estate is composed of all 
legal or equitable interests of the debtor in property, wherever 
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2.1 


located, as of the time the case is filed. This estate includes all 
types of property, both tangible and intangible, as well as 
causes of action. Although the estate takes only the interest 
that the debtor held, §108 of the Code permits the trustee in 
bankruptcy an extension of time for filing actions where the 
statute of limitations has not expired before the time the 
petition is filed. However, under §541 of the Code the trustee 
does not take title to the property, as he did under ~70(a) ofthe 
old Bankruptcy Act. 


An important provision of §541 is that all interests of the 
debtor in property as of the commencement afthe case become 
the property of the estate. Once the property comes into the 
estate, the debtor is permitted to exempt it in accord with ~522 
of the Code. However, §522(b) (1) gives each state the option to 
veto the federal statutory scheme of exemptions, and where a 
state does so residents of that state may claim exemptions only 
under state law. 3 COLLIER ON BANKRUPTCY ~522.21 
(l5th ed. 1980). F.S. §222.20 provides, in accordance with 
§522(b) of the Code, that residents of Florida shall not be 
entitled to the federal exemptions enumerated in §522(b) of 
the Code. In any event, under Code §522(b) it appears that the 
debtor must affirmatively claim any available exemption to 
release the property from the estate. See 4 COLLIER ON 
BANKRUPfCY ~541.02[31 (15th ed. 1980). 


After the commencement of the bankruptcy case, protection is 
afforded a transferee of real property who obtains the property 
in good faith, without knowledge, and for a fair equivalent 
value. A purchaser at a judicial sale is also protected against 
the avoidance of the transfer by the trustee in bankruptcy. 
However, this protection does not exist if the real property is 
located in the county where the case is commenced. In 
addition. in all other counties, a transferee is not protected if a 
copy of the bankruptcy petition has been filed in the Official 
Records book before the transferee properly records his 
interest. If a fair equivalent value is not paid, but some value 
is given. then a lien arises in favor of the transferee to the 
extent that some value was present. Code §549(c). 


Some protection is afforded the transferees of property from a 
debtor who is involved in involuntary bankruptcy proceedings. 
Code§549(b). This provision only applies to transferees who 
take during the period from the commencement of the case to 
the order of relief. Code §303. Such a transfer is validated only 
to the extent that value was given after the commencement of 
the case under this section; however, knowledge of the 
bankruptcy proceedings is irrelevant. 


An interest which the debtor acquires by bequest, devise, 
inheritance, or as a result of a property settlement or a divorce 
decree also becomes property of the estate if the interest is 
acquired within 180 days after the filing of the petition. Code 
§541(a) (5). 
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2.2 


STANDARD 2.2 


SALE, LEASE, OR USE OF DEBTOR'S REAL PROPERTY 
BY DEBTOR OR TRUSTEE IN BANKRUPTCY 


STANDARD: ON OR AFfER OCTOBER I, 1979, EITHER THE 
DEBTOR IN POSSESSION OR THE TRUSTEE IN BANKRUPTCY 
CAN PROPERLY SELL, LEASE, OR USE THE REAL PROPERTY OF 
THE DEBTOR'S ESTATE PROVIDED THAT NOTICE AND A 
HEARING OF ANY SUCH SALE, LEASE, OR USE OF THE 
PROPERTY IN THE ESTATE (OTHER THAN IN THE ORDINARY 
COURSE OF BUSINESS) IS PROVIDED AS REQUIRED BY THE 
BANKRUPTCY CODE. 


Problem 1: A trustee in bankruptcy to the bankruptcy proceedings of John 
Doe entered into a contract for the sale of Doe's nonexempt 
real property to Richard Roe. The sale was not in the ordinary 
course of business. Notice of the proposed sale was given to 
Doe's creditors, but no hearing was ever requested by a party 
in interest and no hearing was ever held on the matter. The 
sale was subsequently completed. Did valid title pass to Roe? 


Answer: Yes. Code §§102(l) and 363(b) simply require notice and an 
opportunity for a hearing of any sale, lease, or use of property 
of the estate other than in the ordinary course of business. A 
court order is not required. 


Problem 2: Same facts as above, except that Doe, who is a debtor in 
poasession, himself seUs the property to Roe. Did valid title 
pass? 


Answer: Yes. 


Authorities Bankruptcy Code, 11 U.S.C. §§102, 361, 363 
& References: 


Comment: Code §363 defines the rights and powers of parties with 
interests in property of the estate. Section 363(b) states that 
the trustee may ... after notice and a hearing," use, sell, or lease 
the property, other than in the ordinary course of business. A 
court order is not required. Code §102(l) defines "after notice 
and a hearing" as toafter such notice as is appropriate in the 
particular circumstances, and such opportunity for a hearing 
as is appropriate in the particular circumstances," and 
authorizes an act without an actual hearing if notice is 
properly given and if such a hearing is not requested in a 
timely manner by a party in interest. Thus, the burden is 
shifted to interested parties to provide the request for a 
hearing and, should no such request be made, action may be 
taken without a hearing. 
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The requirements of notice and a hearing should be considered 
to have been met if the public records of the appropriate county 
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2.2 


reflect the recordation of one of the following: 
a. A certified copy of the notice filed in the bankruptcy court 


together with a certificate from the Clerk of the Court 
stating that the Clerk has reviewed the file and that no 
request for a hearing was made pursuant to the notice; or. 


b. A certified copy of the notice filed in the bankruptcy court 
together with a certified copy of any court order entered 
after a request for a hearing. 


Code §363(e) provides that at any time, on request of an entity 
with an interest in property which has been or is proposed to 
be uaed, sold, or leased, the court shall prohibit or condition 
such use, sale, or lease as necessary to provide adequate 
protection. Section 361 states that adequate protection may be 
provided by periodic cash payments to provide for the decrease 
in value, or by additional replacement security to compensate 
for the decrease in value, or by other relief which will result in 
the indubitable equivalent of an interest. The requirement of 
adequate protection i. mandatory and if adequate protection 
cannot be offered then the proposed use, sale, or lease must be 
conditioned so as to provide adequate protection. If the 
proposed use, sale, or lease cannot be so conditioned then it 
must be prohibited. See 2 COLLIER ON BANKRUPTCY 
.363.06 (15th ed. 1980). 


Section 363(h) permits the sale of any interest of a co-owner in 
property in which the debtor had, at the time of filing of the 
case, an undivided interest as a tenant in common, joint ten· 
ant, or tenant by the entireties, provided that certain 
conditions specified in this section are met. However. 
partnership property is not specifically discussed. 


Purchasers are protected under §363(m) from the effect of a 
reversal on appeal from the authorization to sell as long as the 
purchaser acted in good faith. The protection of a good faith 
purchaser exists regardle .. of whether the purchaser was 
aware of the pendency of the appeal. Lessees of the property 
are similarly protected. However, §363(m) will not protect the 
purchaser in a sale free and clear of liens where no notice is 
given to" the lienholder. Such a purchaser will be held to have 
purchased subject to the lien, although actual notice as 
opposed to written notice may suffice. See 2 COLLIER ON 
BANKRUPTCY §363.13 (15th ed. 1980). 


lft1:te trustee or debtor in possession is operating a business, it 
may sell property in the ordinary course of business without 
notice and a hearing unless the court orders otherwise. Code 
§363(c) (1). 
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2.3 


STANDARD 2.3 


EFFECT OF BANKRUPTCY ON RIGHT TO FORECLOSE 


STANDARD: ON OR AFI'ER OCTOBER I, 1979, PRIOR CONSENT OF 
THE BANKRUPTCY COURT HAVING JURISDICTION OVER THE 
PROPERTY OF A DEBTOR IS NECESSARY FOR A VALID FORE
CLOSURE OF A MORTGAGE ENCUMBERING SUCH PROPERTY. 


Problem: John Doe, a mortgagor under a conventional mortgage, files a 
bankruptcy proceeding on or after October I, 1979, at which 
time the subject mortgage is in default. The mortgagee desires 
to foreclose the mortgage without the approval of the bank
ruptcy court. May the mortgage foreclosure be commenced? 


Answer: No. The jurisdiction of the bankruptcy court extends to all of 
the property of the estate, regardless of whether it is located 
within the district in which the court sits. After this jurisdic
tion has attached, other courts lack jurisdiction to deal with 
the land or the lien upon it without the consent of the bank
ruptcy court. 


Authorities Bankruptcy Code, 11 U.S.C. §362 
& References: 


Comment: The automatic stay, which arises upon the filing of a bank
ruptcy petition, stops all foreclosure actions. Code §362(a). 
This automatic stay is broader than the. stay in the previous 
Bankruptcy Act and includes a stay against a pending mort
gage foreclosure in a liquidation bankruptcy which was not 
stayed under the old Bankruptcy Act. 
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Section 362(b) provides a number of exceptions to this stay. A 
complete discussion may be found in 2 COLLIER ON BANK
RUPTCY ~362.04 (15th ed. 1980). Section 362(e) provides that 
thirty days after a request for relief from the stsy, the stay will 
be automatically vacated unless the court, after notice and a 
hearing, orders such stay continued in etrect pending a final 
hearing. In addition, §362(d) provides that, under certain cir
cumstances, the stay may be tarminated, annulled, modified, 
or conditioned upon request of a party in interest after notice 
and a hearing. If the court does not grant relief from the stay, 
it will remain in etrect. Code §362(c)(2). See 11 FUND CON
CEPT 26 (May, 1979). However, if the stay is vacated pursuant 
to §362(e), no court order is necessary to permit foreclosure. 
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STANDARD 2.4 


EFFECT OF TRUSTEE IN BANKRt:PTCY 
ABANDONING PROPERTY OF DEBTOR 


STANDARD: AFTE.R NOTICE AND A HEARING. THE TRUSTEE 
MAY ABANDON PROPERTY OF THE ESTATE WHICH IS 
BURDENSOME OR OF INCONSEQUENTIAL VALUE. 


Problem: 


Answer: 


After authorization by the bankruptcy court. a trustee In 


bankruptcy abandoned Blackacre. which was property of the 
estate. The property was abandoned to John Doe. the debtor. 
because of his possessory interest In the property. May Doe 
convey valid title to Blackacre to Richard Roe? 


Yes. 


Authorities Bankruptcy Code. 11 U.S.C. §554 
&: References: 


Comment: 
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Section 554 of the Bankruptcy Code provides that after notice 
and a hearing. the trustee may abandon any property of the 
estate that is burdensome to the estate or that is of 
inconsequential value and benefit to the estate: similarly. 
upon request of a party in interest and after notice and a 
hearing. the court may order the trustee to abandon any such 
property of the estate. Code §5Mlc) provides that in the 
absence of a court order to the contrary. any property 
scheduled under §521(1) and not otherwise administered at 
the time of closing of a case is deemed abandoned to the debtor 
and deemed administered for. the purpose of ~350. Section 
554ld) provides that unless the court orders otherwise. prop· 
erty of th~ estate that is not abandoned and that is not 
administered in the case remains property of the estate. This 
subsection recognizes that abandonment requices notice and 
that there can be no abandonment by mere operation of law of 
property which is not listed in the debtor's schedules or 
otherwise disclosed to the creditors. and that such property 
will remain property of the estate. The unscheduled and 
unadministered asset remains property of the estate and the 
estate must be reopened and the property abandoned. sold. or 
exempted in order to remove it from the estate. 


The notice and hearing discussed. abo ... e have the same 
construction as discussed in Title Standard 2.2. If these 
requirements are met. the abandonment takes place and vests 
title to the abandoned property in the transferee. regardless of 
whether the transferee receives a deed 







STA~DARD 2.5 


EFFECT OF JL'DGMD'T DISCHARGED I~ BANKRUPTCY 
0'" TITLE TO AFTER-ACQUIRED PROPERTY 


STANDARD: A Jt:DGME:'IiT LlE:'Ii ACQt:lRED BEFORE 
BANKRI:PTCY THAT IS St:BSEQl'E:'IiTLY DISCHARGED IN 
BANKRUPTCY A:'IiD IS NOT St:BJECT TO EXCEPTIONS TO 
DISCHARGE IN BANKRUPTCY WILL NOT BECOME A LIEN O!" 
PROPERTY ACQl'IRED AFTER DISCHARGE. THEREFORE. A 
PETITION Pl·RSI:ANT TO FLORIDA STATUTES. SECTION 55.145 
(1981) IS I:NNECESSARY TO PROVIDE MARKETABLE TITLE TO 
REAL PROPERTY ACQUIRED AFTER A DISCHARGE IN 
BANKRUPTCY. 


Problem: A judJl11cnt upon claims not subject to exceptions to 
discharge in bankruptcy was entered against John Doc on 
August I. 1980. and a certified copy was recorded 50 as to 
constitute a lien on real property. Doe filed a petition in 
bankruptcy on January 2. 1981. properly scheduling the 
judgment. and subsequently received a discharge in the 
bankruptcy proceeding. Before one year following discharge 
had elapsed. Doe acquired a parcel of real property. One 
year following the discharge must Doe file a petition under 
FLA. STAT. §55.145 (1981) to cancel and discharge the 
judgment to provide marketable title to the after-acquired 
prope"y~ 


Answer: -';0. The Judgment. properly discharged in the bankruptcy 
proceeding. does nOi become a licn against property thereafter 
acquired by the deblOr. The judgment is nOl a lien against 
the after-acquired property. and no pelition pursuant to 
FLA. STAT. §5S.145 (1981) 15 necessary. 
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Authorities 
& References: 


Comment: 


) 


fh:::: flOrida 8;.t.r 


, , 


Alhritlon \', General Por,land Cement Co .. 344 So.:d ~--l 
(Fla. 1977): Bankruptcy Code. II LS.C. §§350. 5:~. 5:~. 
541. 


Section 52~a) of the Bankruptcy Code pro\ldes that a 
discharge as \0 claims not subjecllo exceptions to discharge 
in bankruptcy is completely eflective and will operatc as an 
injunction ag.ainst the commencement of an~ aClion or an~ 
act to collect a debt as a personal liabilit) ot the debtor. 
Sec'tion 524(a)(3) specifically operates as an 1n,lUnCtlOn 


against the commencement of an action to collect agamst 
any property of the debtor that is acquired after iillng the 
bankruptcy petition. A creditor. including a judiCial lien 
creditor. could not lev)' upon property acquired b~ the 
debtor after the filing of the bankruptcy petition. Atter the 
discharge in bankruptcy. no enforceable judgment e"lsts. 


Judgment liens against property owned by the debtor prior 
to bankruptcy proceedings that are not avoided b) the 
trustee under the Bankruptcy Act will not be discharged by 
the bankruptcy proceedings. IA COLLIER 0' 
BANKRUPTCY §17.30 (14th cd. 1976). With respect to 


such property. claims and debts subject to exceptions to 


discharge in bankruptcy and which are dIScharged '" 
bankruptcy proceedings. may subsequently be found nOI to 
be discharged. II U.S.c. §§350. 523. Such pre-bankruplC\ 
judgment liens and discharged claims and debts. therefore. 
are not covered by this Title Standard. 


FLA. STAT. §§55.145 ( 1981) provides that: 


At any (imc after I year has elapsed slOce a 
bankrupt or debtor was discharged from his debts. 
pursuant to the act of Congress relating to 


bankruptcy the bankrupt or debtor. his recel\er or 
trustee. or any interested pan~ ma~ petition the 
court In \10 hlch the .Iudgment was rendered against 
~uch bankrupt or dehtor lor an order to caned .lnd 
discharge such Judgment 
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The itatute .... as upheld as constitutional by the Flonda 
Supreme Court In Alhritto" ~'. Genual Porrland Ct'm~nt 
Co .. 344 So.2d 5741 Fla. 1977). The Florida Supreme Coun 
recognized :hat the bankruptcy discharge did not alfecl a 
lien ansing from a judgment prior to bankruptcy anaching 
to pre-bankruptcy property. A judgment debt avoided In 
bankruptcy and not sub,iect [0 Bankruptcy Code exceptions. 
hO\loC'\er. ~annot constitute a lien on after~acqUired 
property. IA COLLIER 0:-'; BA;\iKRUPTCY §1730. The 
Florida Supreme Coun stated in Alhriflon. "recordation oi 
Portland's judgment. however. places a continUing cloud on 
Albruton's title to Lee County real property. even though 
the judgment does not constitute an enforceable 
encumbrance against discharged propeny on property 
acquired after ~arch 13. 1968." 344 So.2d at 576. Underthe 
Bankruptcy Act there is no encumbrance upon the after
acqUired property and FLA. STA T. §55.145 (1981) is a mere 
record-clearing device. Such a record--curalive statute ma~ 
have been necessary prior to 1970. where the effect of a 
discharge in bankruptcy was to create an affirmative defense: 
that the debtor would plead in an action brought on the 
discharged debt. Following the enactment of section 1410 of 
the prior Bankruptcy Act. however. the a(firmati,·e defense 
of discharge was no longcr required. Creditors could no 
longer iorce the debtor to pay on discharged debts. Section 
524 IS deri,ed directly from Section 14(0. COLLIER 0' 
BA:\KRGPTCY §524.01115th ed. 1980). 


As there IS no actual cloud on title to the after-acquired 
property follo""'ing discharge in bankruptcy. no action 
pursuant to FLA. STAT. §55.145 (1981) IS necessary. It IS 


recommended thai markelable title be renected In the' 
official records of the county in which the propcrt~ IS 


located, Therefore. certified copies of the petilion In 


bankruptc~. the schedule ofliabililles showing the Judgment. 
and the order of discharge preferably should be recorded In 


such counl~'. 
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The after-acquired property must have been purchased with 
assets acquired after the filing of the petition in bankruplc~ 
v.'hich were not part oi th~ estate or exempted in the 
bankruptcy proceedings. ,"55eh acquired by the debtor 
within 180 days after filing the petition in bankruptcy arc 
part of the estate if acquired under the circumstances 
described in SectIon 541(aK5) of the Bankruptcy Code. 
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CHAPrER 3 


CO:-"-VEYANCES 


STANDARD 3.1 


CONVEYANCES TO AN t:NINCORPORATED VOLl.'NTARY 
ASSOCIATiON 


.STANDARD: A CONVEYANCE TO AN UNINCORPORATED 
VOLUNTARY ASSOCIATION DOES NOT OPERATE TO VEST 
LEGAL TITLE IN SUCH ASSOCIATION, UNLESS SPECIFICALLY 
AUTHORIZED BY STATIrrE. 


Problem: 


Answer: 


Blackacre was conveyed to Wild Life Hunting and Fishmg 
Association. an unincorporated voluntary association. Later. 
'Blackacre was conveyed by this association by its president 
and secretary to John Doe. Did Doe acquire marketable title to 
Blacbore? 


No. 


Authorities Reid ". Barry. 93 Fla. 849. 112 So. 846 11927); I FLORIDA 
& References: REAL PROPERTY PRACTICE UO.79-.BO ICLE 2d ed. 


19711; 2 PATTON ON TITLES §40612d ed. 1957.; 15 A.L.R2d 
1451119391: LTGF TN 6.01.01. 11.01.05. 


Comment: At common law the courts held that such an aSSOCiation was 
not a legal entity capable ofaequiring or conveying legal title. 
In Florida. it has been held that a conveyance. under prior law. 
to a partnership by name was not void. but created a latent 
ambiguity that could be explained by parol testimony. thus 
vesting title in the partners individually. Cau·thon f. S/~arns 
Culver Lumber Co .. 60 Fla. 313. 53 So. 73811910 •. Possibh' 
this same reasoning might be applied to a conveyance to a;" 
unincorporated. association. 


For an example of a statute authorizing an unincorporated 
assoCiation to hold title. see F.S. il1.l2.2, .Supp. 1974' 


With respect to C'Onve~'ances to partnershi~. ~f'e Title 
Standards. Chapter 19 ;Partnership ••. 
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STANDARD 3.1-1 


CONVEYANCES TO AND BY 
TRUSTEES OF UNINCORPORATED CHURCHES 


STANDARD: EVERY DEED OR OTHER INSTRUMENT TRANSFERRI~G 
REAL PROPERTY TO NAMED OR UNNAMED TRUSTEES OF A NAMED 
UNINCORPORATED CHURCH VESTS TITLE TO THE PROPERn' IN THE 
TRUSTEES OF THE UNINCORPORATED CHURCH AND THEIR Sl:CCES
SORS WITH FULL POWER AND AUTHORITY TO CONVEY AND MORT
GAGE THE PROPERTY TRANSFERRED. 


Problem: The deed to Blaekaere transfers the property to "the trustees of 
United Kingdom Church." United Kingdom Church is an unincor
porated church. May the trustees of United Kingdom Church con
vey the property to John Doe1 


Answer: Yes. If the deiCi transfers the property to natried or unnamed trus
teeS of a named unincorponited church, the trusteeS hive ftiil atithor
ity to convey or mortgage the property. 


Authorities F.S. 692.101 (1987); I BOYER, FLORIDA REAL ESTATE 
8< References: TRANSACTIONS §1O.lO (1988). 


Comment: The pastor, secretary, or other authorized administrative personnel 
of an unincorporated church may execute an affida,"it stating the 
names of the trustees of the unincorporated church as of the da"
stated in the affidavit. Such an affidavit is conclusive as to the fa. 
stated therein as to purchasers and mortgagees without notice. 


All deeds and mortgages executed by the trustees of an unincorpo
rated church and recorded in the public records of the county where 
th~ ~eal property is located prior to the effective date of the statute 
are good and valid. 







3.2 


STANDARD 3.2 


DEED PURPORTING TO CORRECT PREVIOUS EFFECTIVE DEED 


STANDARD: A GRANTOR WHO HAS CONVEYED LAND BY AN 
EFFECTIVE AND UNAMBIGUOUS DEED CANNOT A VOID THE 
EFFECT OF SUCH CONVEYANCE BY EXECUTING A NEW DEED 
MAKING A CHANGE IN THE CONVEYANCE, EVEN THOUGH THE 
LATTER DEED PURPORTS TO CORRECT OR MODIFY THE 
FORMER. 


Problem: 


Answer: 


John Doe duly conveyed the west half of Blackacre to Richard 
Roe. Doe later conveyed the east half of Blackacre to Roe by a' 
deed containing a recital that it was executed to correct an 
erroneous description in the previous deed. Doe then executed 
a deed of the west half of Blackacre to Simon Grant. Did Grant 
acquire marketabk title to the west half of Blackacr.? 


NO. The later conveyance from Doe to Roe of the east half of 
Blackacre did not nullify the former conveyance of the west 
half of Blackacre. It is necessary for Grant to obtain a 
conveyance from Roe. 


Authorities Kirkpatrick v. Ault, 177 Kan. 552, 280 P.2d 637 (1955); 26 
& References: C.J.S. deeds §§31, 174 (1956). 


Comment: 


The Florida Bar 


The Standard is designed to point out that marketability of 
title cannot be achieved by the apparent unilateral action of 
the grantor. 


Where the rights of third parties are not involved, the 
grantee's acceptance of the corrective deed may nullify the 
effect of the prior deed, as between the parties. 
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STANDARD 3.3 


AFFIDAVIT 


3.3 


STANDARD: WHENEVER POSSmLE AND IN CONFORMITY WITH 
STANDARDS PROMULGATED HERE, THE EXAMINER SHOULD 
ACCEPT AND RELY ON AN AFFIDAVIT WHICH STATES 
SUFFICIENT FACTS TO NEGATE A POSSmLE DEFECT IN AN 
OTHERWISE MARKETABLE TITLE. 


Problem 1: Blackacre was conveyed to John Doe. Later a conveyance 
appears from J. Doe. Mayan affidavit that grantee and 
grantor are one and the same person be accepted as true? 


Answer: Yes. 


Problem 2: Blackacre was conveyed to John Doe. A judgment appearS 
against J. Doe. Mayan affidavit to the effect that J. Doe and 
John Doe are not the same person be accepted? 


Answer: Yes. 


Problem 3: Blackacre was owned by John Doe and Jane Doe, his wife, as 
an estate by the entireties. There is a conveyance by Jane Doe, 
a widow, and a death certificate of J. Doe appears of record. 
May an affidavit be accepted that J. Doe and John Doe are one 
and the same person? 


Answer: Yes. 


Problem 4: Blackacre was conveyed to Simon Grant. Simon Grant then 
conveyed to John Doe. There was no recitation of the marital 
status of Simon grant on the deed of conveyance. Should an 
affidavit stating that Simon Grant was a single man at the 
time of the conveyance be accepted? 


Answer: Yes. 


Authorities Felt v. Morse, 80 Fla. 154, 85 So. 656 (1920); Burroughs v. 
& References: State, 17 Fla. 643 (1880); Annot., 7 A.L.R. 1166, 1171 (1920); 


BASYE, CLEARING LAND TITLES §§31-45 (2d ed. 1970); I 
FLORIDA REAL PROPERTY PRAC'i'ICE §9.31 (CLE 2d ed. 
1971). See 4 FUND CONCEPT 33 (June 1972). 
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:3.4 


STANDARD 3.4 


ACKNOWLEDGMENT - NECESSITY FOR SEAL 
!FLORIDA AND FOREIGN COUNTRIES) 


STANDARD: A CERTIFICATE OF ACKNOWLEDGMENT, MADE IN 
FLORIDA OR IN A FOREIGN COUNTRY, TO BE VALID AND 
ENTITLE THE INSTRUMENT TO WHICH IT IS APPENDED TO BE 
RECORDED MUST HAVE THE OFFICER'S SEAL AFFIXED. 


Problem 1; 


Answer: 


Problem 2: 


Answer: 


Problem 3: 


Answer: 


Authorities 
& References: 


Comment: 


The Florida Bar 


A certificate of aCkn~ledgment attached to a deed was duly 
signed by a Florida tary (or other authorized offidall. but 
his seal was not a lXed. The clerk accepted the deed for 
recordation. Was the recordation effective? 


No. 


Same facts as in Problem 1 except that the Florida Notary had 
obtained ~d attached a prothonotary certificate certifying 
that the tary was qualified. The clerk overlooked the 
omission 0 the notary's seal and recorded the deed. Was the 
recordation valid and effective? 


No. 


A certificate of acknowledgment attached to a deed was duly 
signed by a notary of a foreign country having a seal. or by an 
authorized officer of the United States, but no seal was affixed. 
The clerk accepted the deed for recordation. Was the 
recordation valid and effective? 


No. 


F.S. 695.03(1), (3) (Supp. 1980); Norris u. Billingsley. 48 Fla. 
102. 37 So. 564 (1904); Florida Nat'! Bank & Trust Co. u. 
Hickey, 263 So.2d 269 (3d D.C.A. Fla. 1972). 


A prothonotary certificate which merely evidences an officer's 
authority to act, is not a substitute for the positive statutory 
requirement of a seal in executing an acknowledgment 
certificate. But see Title Standard 3.5 (Acknowledgment -
Necessity For Seal (Out Of State)). 


But see Ja"",s u. Gollnick, 100 Fla. 829, 130 So. 450 (1930) 
(Authority that the lack of a notary's seal may be cured seven 
years after recordation by F.8. 694.08). See also. F.S. 95.231 
(1979) (formerly F.S. 95.23, 95.26 (1973) as amended by FLA. 
LAWS 1974. ch. 74·382. §17); LTGF TN 1.02.07. 


Exceptions to this Standard are those acknowledgments of 
members of the Armed Forces and their spouses taken in 
accordance with F.S. 695.031 (1979). Spouses were not 
included prior to May 2. 1957. 


The seal may be of the rubber stamp or impression type. F.S. 
117.07(2) (Supp. 1980); LTGF TN 1.02.07. 
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STANDARD 3.5 


ACKNOWLEDGMENT - NECESSITY FOR SEAL PRIOR TO 
OCTOBER I, 1980 (OUT OF STATE) 


3.5 


STANDARD: A CERTIFICATE OF ACKNOWLEDGMENT MADE OUT 
OF FLORIDA BUT IN THE UNITED STATES, TO BE VALID AND 
ENTITLE THE INSTRUMENT TO WHICH IT IS APPENDED TO BE 
RECORDED PRIOR TO OCTOBER I, 1980, MUST HAVE THE 
OFFICER'S SEAL AFFIXED, UNLESS THE ACKNOWLEDGMENT IS 
MADE BEFORE A NOTARY PUBLIC _WHO DOES NOT HAVE QB. 
DOES NOT AFFIX A SEAL, IN WHICH CASE THE 
~ACKNOWLEDGMENT MUST HAVE APPENDED A CERTIFICATE 
UNDER SEAL BY THE CLERK OF A COURT HAVING A SEAL TO 
THE EFFECT THAT THE NOTARY PUBLIC WAS DULY 
AUTHORIZED BY THE LAWS OF THE STATE TO TAKE THE 
ACKNOWLEDGMENT. 


Problem 1: A certificate of acknowledgment attached to a deed dated in 
1979 was duly signed by an out-of-state notary who did not 
aff"1X a seal. Attached to the acknowledgment was a 
prothonotary certificate under seal, evidencing the notary's 
authority. The clerk accepted the deed for recordation. Was the 
recordation valid and effective? 


Answer: Yes. 


Problem 2: A certificate of acknowledgment attached to a deed dated in 
1979 was duly signed by an out-of-state official, other than a 
notary public, authorized by F.S. 695.03(2) to take 
acknowledgments. No seal was affixed. Attached to the 
acknowledgment was a prothonotary certificate under seal 
evidencing the officer's official capacity. The clerk accepted the 
deed for recordation. Was the recordation valid and effective? 


Answer: No. 


Authorities F.8. 695.03(2) (1979); I FLORIDA REAL PROPERTY 
& References: PRACTICE §9.87 (CLE 2d ed. 1971); 4 FUND CONCEPT 57 


(Nov. 1972). ' 


Comment: See Comment, Title Standards 3.4 (Acknowledgment -
Necessity For Seal (Florida And Foreign Countries).and 3.5-1 
(Acknowledgment - Necessity for Seal On or After October 1, 
1980 (Out of State)). 
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3.5-1 


STANDARD 3.5-1 


ACKNOWLEDGMENT - NECESSITY FOR SEAL ON OR 


AFTER OCTOBER 1, 1980 (OUT OF STATE) 


STANDARD: A CERTIFICATE OF ACKNOWLEDGMENT MADE OUT 
OF FLORIDA BUT IN THE UNITED STATES, TO BE VALID AND 
ENTITLE THE INSTRUMENT TO WHICH IT IS APPENDED TO BE 
RECORDED ON OR A.FTER OCTOBER I, 1980, MUST HAVE THE 
OFFICER'S SEAL AFFIXED, UNLESS THE ACKNOWLEDGMENT IS 
MADE BEFORE A NOTARY PUBLIC WHO DOES NOT AFFIX A 
SEAL, IN WHICH CASE IT IS SUFFICIENT IF THE NOTARY PUBLIC 
TYPES, PRINTS, OR WRITES BY HAND ON THE INSTRUMENT, '1 
AM A NOTARY PUBLIC OF THE STATE OF (STATE), AND MY 
COMMISSION EXPIRES ON (DATE)," 


Problem: A certificate of acknowledgment attached to a deed dated in 
1981 was duly signed by a South Dakota notary who did not 
affix a sea\. However, the instrument included the statement, 
"I am a notary public of the state of South Dakota, lind my 
commission expires on July I, 1982." The clerk accepted the 
deed for recordation. Was the recordation valid and effective? 


Answer: Yes. 


Authorities F.S. 695.03(2) (Supp. 1980). 
& References: 


Comment: The requirements for acknowledgment by an out-of-state 
notary public who does not affix a seal were amended by FLA. 
LAWS 1980, ch. 80-173, §3, effective October I, 1980. 


The Florida Bar 


See Comment, Title Standards 3.4 (Acknowledgment -
Necessity For Seal (Florida and Foreign Countries)) and 3.5 
(Acknowledgment - Necessity For Seal Prior To October I, 
1980 (Out of State)). 
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CHAPl'ER4 


CORPORATIONS 


STANDARD 4.1 


4.1 


ACKNOWLEDGMENT OF CORPORATE INSTRUMENTS 


STANDARD: WHERE AN INSTRUMENT OF A CORPORATION IS 
EXECUTED BY THE PROPER OFFICER OR OFFICERS WHO ARE 
DESIGNATED IN THE INSTRUMENT AS SUCH, BUT WHOSE 
CAPACITIES ARE NOT RECITED IN THE ACKNOWLEDGMENT 
AND THE NOTARY STATED THAT HE KNEW THE PERSONS WHO 
EXECUTED THE INSTRUMENT AND THAT SUCH PERSONS 
EXECUTED THE DOCUMENT FOR THE USES AND PURPOSES 
THEREIN STATED, SUCH ACKNOWLEDGMENT IS VALID. 


Problem: A corporate iIllltrument is executed by John Doe as President 
and Richard Roe as Secretary. Their respective offices are set 
out under their signatures. The acknowledgment merely 
recites: 


"On this day before me personally appeared John Doe and 
Richard Roe, well known to me and known to me to be the 
peraons described in and who executed the foregoing 
instrument, and they acknowledged that they executed same 
for the purposes therein expressed." 


Is the acknowledgments sufficient to entitle the instrument to 
be recorded? 


Answer: Yes. 


Authorities House of Lyons v. Marcus, 72 So.2d 34 (Fla. 1954). See also 
& References: Edenfield v. Wingard, 89 So.2d 776 (Fla. 1956); Florida Nafl 


Bank & Trust Co. v. Hickey, 263 So.2d 269 (3d D.C.A. Fla. 
1972); I FLORIDA REAL PROPERTY PRACTICE §10.65 
(CLE 2d ed. 1971), 
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4.2 


STANDARD 4.2 


CONVEYANCE OF ALL OR SUBSTANTIALLY ALL PROPERTY 
AND ASSETS OF A CORPORATION 


STANDARD: UNLESS THE RECORD AFFIRMATIVELY SHOWS 
THAT A CORPORATE DEED IN THE CHAIN OF TITLE CONSTI
TUTED A CONVEYANCE OF ALL OR SUBSTANTIALLY ALL OF 
THE PROPERTY AND ASSETS OF THE CORPORATION, AN EX
AMINER MAY ASSUME THAT ONLY AN ORDINARY TRANSAC
TION WAS INVOLVED AND NEED NOT INQUIRE CONCERNING 
.COMPLIANCE WITH FLORIDA STATUTES, SECTION 607.241, RE
QUIRING AUTHORIZATION BY A MAJORITY OF THE STOCK
HOLDERS FOR A SALE OF ALL OR SUBSTANTIALLY ALL OF THE 
CORPORATE PROPERTY AND ASSETS. 


Problem 1: 


-' Answer: 


Problem 2: 


Answer: 


Appearing in the chain of title is a properly executed deed of a 
corporation conveying one or more parcels of land. Nothing on 
the record shows that the property conveyed constituted all or 
substantially all of the property and assets of the corporation. 
Must an examiner make independent inquiry as to whether 
the conveyance was a conveyance of all or substantially all of 
the property and assets of the corporation and whether the 
corporation complied with the provisions of section 607.241? 


No. 


The deed of the corporation recites, or the record shows, that 
the deed was a conveyance of all or substantially all of the 
property and assets of the corporation. Must the examiner 
satisfy himself as to compliance with Section 607.241? 


Yes. 


Authorities I FLORIDA REAL PROPERTY PRACTICE §1O.61 (CLE 2d 
& References: ed. 1971); LTGF TN 11.01.01. 


Comment: 


The florida Bar 


The language of F.S. 608.19 (1973) was amended as of January 
1, 1976, to include the phrase "substantially all," and the 
section was renumbered as F.8. 607.241 (1979). Whether "sub
stantially all" of the property and assets of a corporation were 
sold, leased, exchanged or otherwise disposed of is a deter
mination to be made upon the facts and circumstances of each 
case. See BSF Co. v. Philadelphia Nat'l Bank, 204 A. 2d 746 
(Del. 1964); Union-May Stern Co. v. Industrial Commission, 
273 S.W. 2d 766 (Mo. App. 1954). One measure used has been 
the difference between corporate assets and corporate liabili~ 
ties. See National Bank of Commerce v. United States, 158 F. 
Supp. 887 (E.D. Va. 1958). 


When taking a deed or other instrument transferring title to 
realty, consideration must be given to Title Standard 4.2-1. 
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STANDARD 4.2-1 


CONVEYANCE OF ALL OR SUBSTANTlALLY 
ALL ASSETS OF A CORPORATION 


4.2-1 


STANDARD: THE CONVEYANCE OF ALL OR SUBSTANTIALLY ALL 
OF THE PROPERTY AND ASSETS OF A CORPORATION DOES NOT 
CONVEY MARKETABLE TITLE UNLESS ACCOMPANIED BY 
EVIDENCE OF MAJORITY SHAREHOLDERS AUTHORIZATION 
UNDER F_S. 607.241. 


Problem 1: 


Answer: 


Problem 2: 


Answer: 


ABC Corporation conveyed Blackacre to John Doe by deed 
signed in the corporate name and executed by its president. 
and sealed with the corporate seal (or, alternatively, by deed 
executed in the corporate name by its president in the presence 
of two subscribing witnesses). Blackacre constituted all or 
substantially all of the property and assets of the corporation, 
but this fact does not appear on the face of the deed, nor does 
the deed recite that authorization to convey Blackacre was 
given by a majority of the shareholders. Should Doe require 
evidence of such authorization before accepting the deed? 


Yes. 


Same facts as above, except that Blackacre does not constitute 
all or substantially all of the property and assets of the 
corporation. Should Doe require evidence of this fact before 
accepting the deed? 


Yes. 


Authorities F.S. 607.241, 692.01 (1979); I FLORIDA REAL PROPERTY 
&: References: PRACTICE § 10.61 (CLE 2d ed. 1971); LTGF TN 11.01.01. 


Comment: 


The Florida Bar 


The standard applies only to what a title examiner should do 
in connection with a corporate conveyance being made in a 
current transaction. Reference should be made to Standard 4.2 
to determine what a title examiner may justifiably infer when 
the corporate conveyance has already become a part of the 
chain of title. 


F.8. 607.241 requires that any disposition of all, or sub
stantially all, the property and assets of a corporation by an 
affirmative vote of the holders of the majority shares of the 
corporation (and, where applicable, by an affirmative vote of 
the holders of the majority shares in each class of shares). No 
statutory exception is made for innocent purchasers where 
there is no majority shareholder authorization. Compare F.8. 
692.01 (in absence of fraud, instrument otherwise properly 
executed which affects any interest of a corporation in its lands 
valid whether or not officer signing for the corporation was 
authorized to do so by tM board of directors). Evidence of 
compliance with F.S. 607.241 may, among other possibilities;-
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The Florida Bar 


4.2-l 


take the form of minutes of the stockholder's meeting at which 
the required authorization was given. I FLORIDA REAL 
PROPERTY PRACTICE §l0.61 (CLE 2d ed. 1971). The 
possibility of determining such authorization by a written 
consent of majority shareholders, provided for under F.S. 
692.01, has been dropped from the current statutes. See F.S. 
692.01 (1979). 


Further, the requirement of majority shareholder 
authorization does not apply in the case of a mortgage on any 
or all of the corporate property and assets, unless the articles 
of incorporation provide otherwise. F.S. 607.237 (1979). 


Finally, the examiner of title should bear in mind .that 
additional limitations on corporate conveyances may exist in 
the corporate charter or bylaws. See I FLORIDA REAL 
PROPERTY PRACTICE §10.59 (CLE 2d ed. 1971). 
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4.3 


STANDARD 4.3 


CONVEYANCE BY CORPORATIONS 


STANDARD: A CORPORATION MAY CONVEY ITS LAND EITHER 
BY AN INSTRUMENT IN WRITING SIGNED IN ITS NAME BY AN 
AUTHORIZED AGENT IN THE PRESENCE OF TWO SUBSCRIBING 
WlTNESSES OR BY AN INSTRUMENT SEALED WITH THE 
COMMON OR CORPORATE SEAL AND SIGNED IN ITS NAME BY 
ITS PRESIDENT OR ANY VICE-PRESIDENT OR CHIEF EXECUTIVE 
OFFICER. 


Problem 1: 


Answer: 


Problem 2: 


Answer: 


Authorities 
& References: 


Comment: 


The Florida Bar 


A.B.C. Corporation conveyed Blackacre by deed executed by 
its President in the presence of two subscribing witnesses. The 
deed contained no corporate seal. Is the conveyance valid? 


Yes. This assumes the person executing the deed was properly 
authorized. The authority of the President to bind the 
corporation may generally be assumed. See Pan-American 
Const. Co. v. Searcy, 84 So.2d 540 (Fla. 1956); I FLORIDA 
REAL PROPERTY PRACTiCE §lO.56 (CLE 2d ed. 1971). 


A.B.C. Corporation conveyed Blackacre by deed sealed with the 
corporate seal and executed by its President. There were no 
SUbscribing witnesses. Is the conveyance valid? 


Yes. 


F.8. 689.01, 692.01 (1979); Adams v. Whittle, 101 Fla. 705, 135 
So. 152 (1931); Douglass v. State Bank, 77 Fla. 830, 82 So. 593 
(1919); Campbell v. McLaurin Inv. Co., 74 Fla. 501, 77 So. 277 
(1917); Norman v. Beckman, 58 Fla. 325, 50 So. 876 (1909); 
1 BOYER, FLORIDA REAL ESTATE TRANSACTIONS 
§l0.06 (1980); I FLORIDA REAL PROPERTY PRACTICE 
§§9.76, 10.56-.57, 13.74, 13.76 (CLE 2d ed. 1971); LTGF TN 
11. 05. 02, 11. 05. 03. 


If the corporate conveyance is made in accordance with F.S. 
689.01 (1979), consideration should be given Title Standard 
3.7 (Omission Of Sea\). If the the conveyance creates an 
express trust, it should be executed with a seal and two 
witnesses. See LTGF TN 11.05.03. The requirement that a 
conveyance of a trust estate be under seal was removed from 
F.8. 689.06 by FLA. LAWS ch. 80-219, effective June 27,1980. 
On or after January 1, 1972, if the corporate conveyance 
is executed in accordance with and by an officer specified in 
F.8. 692.01 no corporate resolution need be recorded to 
evidence the authority of the party (president, vice-president 
or chief executive officer) executing the conveyance, F.S. 
692.01 (1979); I FLORIDA REAL PROPERTY PRACTICE 
§10.56 (CLE 2d ed. 1971). The attesting signature of a 
secretary or assistant secretary is not necessary to the validity 
of a corporate conveyance, but it serves to identify the seal 
used and the officers making the conveyance. I FLORIDA 
REAL PROPERTY PRACTICE §10.63 (CLE 2d ed. 1971). 
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STANDARD 4.3-1 


CONVEYANCE BY CORPORATIONS: 
AUTHORITY TO CONVEY; FRAUD 


43-1 


STANDARD: ON OR AFTER JANUARY 1, 1972, AN INSTRUMENT 
CONVEYING LAND OF A CORPORATION, SEALED WITH THE 
COMMON OR CORPORATE SEAL AND SIGNED IN THE 
CORPORATE NAME BY ITS PRESIDENT, VICE.PRESIDENT, OR 
CHIEF EXECUTIVE OFFICER IS, ABSENT FRAUD IN THE 
TRANSACTION BY THE PERSON RECEIVING THE INSTRUMENT, 
VALID WHETHER OR NOT THE OFFICER SIGNING FOR THE 
CORPORATION WAS AUTHORIZED BY THE BOARD OF 
DIRECTORS TO DO SO. 


Problem: 


Answer: 


On January I, 1972, John Doe gives valuable consideration in 
exchange for an instrument conveying Blackacre, owned by 
ABC Corporation. The instrument is sealed with the common 


. (or corporate) seal and signed in the corporate name by 
Richard Roe, the chief executive officer of ABC Corporation. 
Roe does not have authority from the hoard of directors to 
execute such an instrument. Is the deed valid? 


Yes, if Doe neither knows that Roe is without authority to 
execute the instrument, nor has knowledge of any facts that 
would put Doe on inquiry as to the extent of Roe's authority. 


Authorities F.8. 692.01, 607.021 (1979); Jackson v; Citizen's Bank & Trust 
& References: Co., 53 Fla. 265, 44 So. 516 (1907). 


Comment: 


The Florida Bar 


Whether the person receiving the instrument should inquire 
as to the authority of the corporate officer to sign for the 
corporation is necessarily a question of fact in each case. 
Attorneys for such persons should resolve questions of doubt 
by requiring evidence of the authority of the corporate officer 
signing the instrument. See I FLORIDA REAL PROPERTY 
PRACTICE §1O.59 (CLE 2d ed. 1971). If the person receiving 
the instrument does so fraudulently, subsequent good faith 
purchasers for value and without notice of the fraud take free 
of any defect arising from the fraud. F.S. 692.01 (1979). 
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4.4 


STANDARD 4.4 


FOREIGN CORPORATIONS 


STANDARD: THE FAILURE OF A FOREIGN CORPORATION TO 
OBTAIN A PERMIT PRIOR TO TRANSACTING BUSINESS IN 
FLORIDA DOES NOT PRECLUDE IT FROM ACQUIRING, HOLDING, 
tNCUMBERlNG, OR DISPOSING OF TITLE TO REAL PROPERTY 
IN TillS STATE. 


Problem 1: ABC Company, a New York corporation, is the record owner of 
a tract of land in Florida. It has never obtained a permit to 
transact business in Florida. The corporation conveyed the 
property. Is the conveyance valid? 


Answer: Yes. 


Problem 2: Same facts as above, except that ABC Company did obtain a 
permit to transact business in Florida which has since been 
withdrawn or revoked. Is the conveyance valid? 


Answer: Yes. 


Authorities F.S. 607.304, 607.354(2) (1979); Hogue v. Morrison Canst. Co., 
& References: 115 Fla. 293, 156 So. 377 (1934); Herbert H. Pape, Inc. v. Finch, 


102 Fla. 425, 136 So. 496 (1931); I FLORIDA REAL 
PROPERTY PRACTICE §10.69 (CLE 2d ed. 1971); LTGF TN 
11.06.01. 


Comment: Upon the issuance of a certificate of revocation, or upon the 
filing of an application for withdrawal, the authority of a 
foreign corporation which had previously obtained a permit to 
transact business in Florida shall cease. F.S. 607.347(2), 
607.341(4) (1979). Since, under the facts of Problem 2, the 
foreign corporation conveyed the property without having a 
valid permit to transact business in Florida, the corporation is 
in the same position as under the facts of Problem 1. See 
607.354(2) (1979). The examiner of title should note that the 
foreign corporation need not obtain a pennit to transact 
business in order for it to create a security interest in real or 
personal property. F.S. 607.304(2)(g) (1979). 
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STANDARD 4.4-1 


DISSOLVED FOREIGN CORPORATION 


4.4-1 


STANDARD: TITLE TO FLORIDA REAL PROPERTY HELD BY A 
DISSOLVED FOREIGN CORPORATION MUST BE CONVEYED BY A 
PERSON OR PERSONS AUTHORIZED UNDER THE LAWS OF THE 
FOREIGN STATE TO CONVEY PROPERTY OF THE DISSOLVED 
FOREIGN CORPORATION. 


'Problem 1: XYZ Corporation. incorporated under the laws of Foreign 
State, secured a permit to transact business in Florida and was 
subsequently dissolved. After dissolution, XYZ Corporation's 
board of directors conveyed land owned by the Corporation and 
located in Florida to John Doe. The directors had the power to 
convey property of the dissolved corporation under Foreign 
State's laws. Does John Doe have marketable title? 


Answer: Yea. 


Problem 2: Same as Problem 1, except that under Foreign State's laws the 
directors did not have the power to convey the property of the 
corporation after dissolution. Does John Doe take title free of 
defect? 


Answer: No. 


Problem 3: Same as in Problem I, except that XYZ Corporation's permit 
to transact business in Florida was withdrawn or revoked, or 
was never obtained, prior to the conveyance. Does John Doe 
take free of defect in title? 


Answer: Yea. 


Authorities Oklahoma Natural Gas Co. v. Oklahoma, 273, U.S. 257, 260 
& References: (1927); F.S. 607.004, 607.301, 607.304, 607.307 (1979); RE


STATEMENT (SECOND) OF CONFLICT OF LAWS §302 
(1971); See Order of United Commercial Travelers v. Wolfe, 331 
U.S. 586 (1947). 


Comment: Foreign corporations are excluded from the requirements of 
Florida law pertaining to transfer of property after dissolution. 
F.8. 607.004(1), 607.301 (1979). Dissolved foreign corporations 


Problem 3: are thus governed by the laws of the state of incorporation. 


The Florida Bar 


Failure to obtain a valid permit to transact business before 
making the conveyance is of no consequence to the marketabil
ity of title. See Title Standard 4.4 (Foreign Corporations). 
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STANDARD 4.5 


CORPORATION DELINQUENT IN FILING ANNUAL 
REPORT OR PAYMENT OF TAXES OR FEES 


!i.5 


STANDARD: THE VALIDITY OF A CONVEYANCE BY A 


g8:~8:!N8~ IfTN~~l~~:;iT~ BiHi~o~i~l:ti '~~~ 
DELINQUENT IN THE FlUNG OF ITS ANNUAL REPORT AND THE 
PAYMENT OF ITS CAPITAL STOCK TAX OR ANNUAL REPORT 
FILING FEE. , -. -".-, . 


I'n!blem: ABC Corporation conveyed a portion of its land. At that time it 
ha!I not file!I .its,annu!,l report or ,p!,id its c,\pit!ll stock ,tax or 
al\11ill\l ~eport :filing <fee, whichever was ,requir,ed at .the .time. 
'The corpOration had not been dissolved' arid was 'an existing 
corporate entity. Was the conveyance valid? 


Answer: Yes. 


Authorities F.8. 607.357(3)·.357(6); 692.04 (1979). See Webb v. Scott, 129 
& References: Fla. 111, 176 So. 442 (1937); Booske v. Gulf Ice Co., 24 Fla. 550, 


5 So. 247 (1888); I FLORIDA REAL PROPERTY PRACTICE 
§l0.66 (CLE 2d ed. 1971); LTGF TN 11.01.06. 


Comment: F.S. 607.357(3)·.357(6) (1979) prescibes the penalties for 
failure to file an annual report conforming to the require· 
ments of F.S. 607.357(1) (1979). 


The Florida Bar 


Caution should be exercised, for among the prescribed 
penalties for failure to file the rO!quired annual report is 
dissolution or cancellation of the corporation's certificate of 
authority to do business. F.S. 607.357(6) (1979). 


Part of the requirement of filing an annual report is payment 
of an annual report filing fee. F.S. 607.361(2) (1979). 
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4.6 


STANDARD 4.6 


CORPORATION NAME OMITTED FROM SIGNATURE 


STANDARD: THE VALIDITY OF A CONVEYANCE BY A 
CORPORATION IS NOT AFFECTED BY THE OMISSION OF THE 
CORPORATE NAME OVER THE SIGNATURE OF THE OFFICER 
EXECUTING THE CONVEYANCE WHERE THE CORPORATION 
NAME APPEARS IN THE BODY OF THE INSTRUMENT AS THE 
GRANTOR AND THE INSTRUMENT IS OTHERWISE PROPERLY 
EXECUTED AND ACKNOWLEDGED. 


Problem: A.B.C. Corporation is named in the body of a deed as the 
grantor. The deed is signed by "John Doe, President," or "John 
Doe, President of A.B.C. Corporation," but the name of the 
corporation does not appear immediately above the signature 
of the President. Is the deed valid? 


Answer: Yes. 


Authorities Ballas v. Lake Weir Light and Water Co., 100 Fla. 913, 130 So. 
& References: 421 (1930); see also Steele v. Hallandole, Inc., 125 So. 2d 587 


(2d D.C.A. Fla. 1960); I FLORIDA REAL PROPERTY 
PRACTICE §10.65 (CLE 2d ed. 1971); 19 AM.JUR.2d 
Corporations §1258 (1965); LTGF TN 1l.07.02. 


Comment: In Ballas, an executory contract and not a conveyance was 
involved, but the principles stated appear to apply with equal 
weight to a conveyance. 
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4.7 


STANDARD 4.7 


USE OF SCROLL SEAL BY CORPORATION 


STANnARD, A: CORPORATION MAY USE A SCROLL SEAL IN LIEU 
OF AN IMPRESSION SEAL WIIEREVER A CORPORATE SEAL IS 
REQUIRED. 


Problem: A deed of A.B.C. Corporation was executed by its president, 
vice president, or chief ex~utive I?fficer. A scroll seal was used 
iiisfeild' of ail iJilpressidli seaL 'l'here were Iio witnesses. Was 
the deed valid? 


AnSwer: Yes. 


Authorities F.S. 69:!.Q1, 695.01 (1979); Sarasota Kell,uf Club v. SMa, 56 
& References: So.2d 505 (Fla. 1952); Campbell v. McLaurin investment Co" 


74 Fla. 501, 77 So. 277 (1917); Cross v. Robinson Point Lumber 
Co., 55 Fla. 374, 46 So. 6 (1908); Langley v. Owens, 53 Fla. 302, 
42 So. 457 (1906); Commerford u. Cobb, 2 Fla. 418 (1859); 
Eps~in u. Deerfield Beach Bank & Trust Co., 280 So.2d 690 
(4th D.C.A. Fla. 1973). See 5 FUND CONCEPT 29 (June, 
1973). 
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5.1 


CHAPTER 5 


ESTATES OF DECEDENTS 


STANDARD 5.1 


TITLE DERIVED THROUGH INTESTATE DECEDENT 


STANDARD: TITLE TO REAL ESTATE, EXCEPT HOMESTEAD, OF 
AN INTESTATE DECEDENT PASSES AS OF THE DATE OF DEATH 
TO THE HEIRS SUBJECT TO: (1) THE SPOUSE'S FILING FOR 
ELECTIVE SHARE: (2) THE RIGHT AND DUTY OF THE PERSONAL 
REPRESENTATIVE TO POSSESS SAID REAL ESTATE AND TO 
RECEIVE THE INCOME THEREFROM: (3) THE POSSIBILITY OF 
SALE FOR THE PURPOSE OF PAYMENT OF EXPENSES OF 
ADMINISTRATION, DEBTS AND TAXES, OR FOR DISTRIBUTION: 
AND (4) THE LIEN OF ESTATE TAXES, IF ANY. 


Problem: John Doe, a Florida resident, died intestate and his estate was 
administered but Blackacre was omitted from the inventory 
and the order assigning residue. All heirs conveyed Blackacre 
to Richard Roe. Is Roe's title marketable? 


Answer: Yes, provided (1) the surviving spouse has waived her elective 
share or failed to make her election within the statutory 
period, (2) all expenses of administration and debts and taxes 
have been paid, and the personal representative discharged 
and (3) federal and Florida estate taxes have been paid or more 
than ten years has elapsed since the date of decedent's death. 
(Twenty years in the case of non·resident decedents.) 


Authorities F.S. 732.101 (2) (1979); Jones v. Federal Farm Mortg. Corp., 
& References: 132 Fla. 807, 182 So. 226 (1938); Brickell v. McCaskill, 90 Fla. 


441, 106 So. 470 (1925); 1 FLORIDA REAL PROPERTY 
PRACTICE §§8.45-.48, 10.3, 10.19 (CLE 2d ed. 1971); 
FLORIDA PROBATE PRACTICE §§16.29, 16.33 (CLE 1973). 


Comment: An elective share of a spouse would be relinquished by joinder 
in the conveyance or barred by the running of the statutory 
period for election. F.S. 732.212 (1979). With respect to the 
issue of the existance of a dower claim, see Title Standards, 
Ch. 20 (Marital Property). 
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Discharge of the personal representative, if the estate has been 
administered, or the passage of three years from the date of 
death if the estate has not been administered, is necessary for 
the heirs to convey marketable title. F.S. 733.710 (1979). 
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5.1 


Although "dower" was abolished in Florida as of January 1, 
1976, the Standard should not be construed as precluding a 
dower interest which vested prior to that date. See F.B. 
732.111 (1979). 


With respect to estate tax liens, see Title Standards, Ch. 12 
(Tax Liens). 


After October 1, 1976, where the husband died prior to October 
1, 1973, inchoate dower in real property is barred unless the 
widow has filed an instrument in compliance with F.S. 
732.213 (1979). See Creary v. Estate of Creary, 338 So. 2d 26 
(1st D.C.A. Fla. 1976) as to retroactive application of F.S. 
732.213. 
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5.2 


STANDARD 5.2 


TITLE DERIVED THROUGH TESTATE DECEDENT 


STANDARD: A WILL IS INEFFECTIVE TO CONVEY TITLE TO REAL 
PROPERTY UNTIL THE WILL IS ADMITTED TO PROBATE, 
BUT UPON PROBATE THE WILL RELATES BACK TO THE DEATH 
OF THE TESTATOR AND TAKES EFFECT AS OF THAT DATE AS AN 
INSTRUMENT OF TITLE. 


Problem: John Doe, a Florida resident, owned Blackacre at the time he 
died testate. His will was duly admitted to probate in Florida 
and the estate was properly and fully administered and the 
personal representative was duly discharged. The will 
contained a devise of Blackacre (non· homestead) to the 
testator's widow, but the legal description in the petition for 
discharge and distribution was incorrect. Subsequent to the 
close of the estate Doe's widow conveyeq"Blackacre by proper 
description to Richard Roe. Is Roe's title marketable? 


Answer: Yes. Title passed to the widow under the will as of the date of 
Doe's death. 


Authorities F.8. 732.6005, 732.514, 733.103 (1979); Palmquist v. Johnson, 
& References: 155 Fla. 628, 21 So.2d 353 (1945); 1 FLORIDA REAL 


PROPERTY PRACTICE §§lQ.:), 10.19 (CLE 2d ed. 1971); 
FLORIDA PROBATE PRACTICE §§l6.29, 16.33 (CLE 1973). 
But see F.S. 732.4015 (1979) concerning homestead property. 


Comment: Prior to 1976, real property of non·resident decedents 
apparently passed to the devisees on the date of death of the 
testator, subject to the same conditions as in the case of 
intestacy. See Title Standard 5.1 (Title Derived Through 
Intestate Decedent). 
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As of January 1, 1976, title passes in accordance with this 
Standard regardless of the decedent's domicile. F.8. 733.103 
(1979). 


Concerning the devise of homestead property, see Title 
Standard 18.8 


The Standard is to be construed subject to the intention of the 
testator as expressed in his will. F.S. 732.6005 (1979). 
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STANDARD 5.3 


SALE OF REAL PROPERTY BY PERSONAL 
REPRESENTATIVES WITHOUT COURT 
AUTHORIZATION OR CONFIRMATION 


5.3 


STANDARD: MARKET ABLE TITLE EXISTS WHEN TITLE DEPENDS 
uPON A CONVEYANCE BY A PERSONAL REPRESENTATIVE OF 
AN ESTATE WITH POWER OF SALE IN THE WILL, BUT WITHOUT 
AN,ORDER OF THE COURT AUTHORIZING OR CONFIRMING. THE 
C,(jNVF;YANCE IF: (1) THE DEED WAS EXECUTED,ON OR AFTER 
OCTOBER I, 1973 OR (2) THE DEED WAS EXECUTED PRIOR ,TO 


=f~ir:.~~E:~E~~~:~ ~R;g~~J'~:~ 
FQ$,COlffAINSlttCEIPTS EXEClJTt!:D BY THE DEVISEES FOR 
TREiii SHARE OF THE DISTRIiiUTION OF THE ESTATE. 


~ 


Problem: In 1960 John Doe was the record owner of Blackacre. John Doe 
died in 1962. Richard Roe was appointed the personal 
representative of John Doe's estate in his will. The will 
contained the following provision: III confer upon my executor 
full authority to sell and convey any part or all of my estate, 
real or personal." In 1962 Richard Roe conveyed Blackacre to 
Simon Grant, who recorded the deed. No authorization or 
confirmation of the court appears of record. In 1966 Simon 
Grant conveyed Blackacre to Frank Thomas. In 1970 does 
Frank Thomas have marketable title to Blackacre? 


Answer: Yes, if it appears of record that the estate of John Doe was 
closed and the devisees executed receipts for their share of the 
distribution of the estate. 


Authorities F.S. 733.613 (2) (1979); F.s. 733.225, 733.42 (1973) (repealed 
& References: 1974); In re Granger, 318 So.2d 509 (1st D.C.A. Fla. 1975); 1 


FLORIDA REAL PROPERTY PRACTICE §l0.5 (CLE 2d ed. 
1971); FLORIDA PROBATE PRACTICE §§10.1·10.5 (CLE 
1973). 


Comment: F.S. 733.225 (l) (1973), effective October I, 1973, provided that 
no court order was required to authorize or confinn a sale 
pursuant to a power of sale contained in a will. The statute 
also eliminated the requirement of a showing of necessity. 
Although F.S. 733.225 was repealed in 1974, similar 
provisions are found in F.S. 733.613(2) (1979). See In r. 
Granger. 
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It should be noted that although F.S. 733.225(2) (1973) 
purported to give the statute retroactive effect, it should not be 
relied on for purposes of determining marketability. The 
provision was not re-enacted in the 1975 Florida Probate Code. 
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5.3 


In re Estate of Smith, 200 So.2d 547 (2d D.C.A. Fla. 19671. held 
that court approval of a sale or showing of necessity, even 
when a general power of sale was involved, was required by 
Section 733.22 F.s. (1973). Hence, executor's deeds executed 
prior to October I, 1973, must be authorized or confirmed by 
the court to insure marketability, unless the deed has. been of 
record for 3 years, the estate has been closed, and the probate 
file contains receipts executed by the devisees for their share of 
the distribution of the estate. 


The Standard, F.S. 733.613(2) (1979) and F.S. 733.225 (1973) 
do not address the issue of an apparent general power being 
construed to be a special or limited power requiring court 
authorization or confirmation of the sale. See In re Estate of 
Gamble, 183 So. 2d 489 (1st D.C.A. Fla. 1966); In re Granger. 


With respect to a limited power of sale, see Title Standard 5.7 
(Limitation On Power Of Sale). 


It appears that neither F.S. 733.613(2) (1979) nor F.S. 733.225 
(1973) require a court to approve a sale of real property where 
a personal representative chooses to seek court authorization. 
The court may not, however, consider necessity as a factor for 
denying its approval. In re Granger. 
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STANDARD 5.4 


SALE OF REAL PROPERTY BY PERSONAL 
REPRESENTATIVES WITH COURT 


AUTHORIZATION OR CONFIRMATION 


5.4 


STANDARD: WHETHER OR NOT THE WILL, IF ANY, GIVES TO THE 
PERSONAL REPRESENTATIVE POWER TO SELL REAL PROPER· 
TY. vALID TITLE WILL PASS WHERE PRIOR AUTHORIZATION OR 
SUBSEQUENT CONFIRMATION IS OBTAINED FROM THE COURT. 


Problem 1: John Doe appointed Richard Roe as his personal representa· 
tive in his will which contained the following provision: "I 
confer upon my personal representative full authority to sell 
lind convey any perl or all of my estate, real or personal." 
During the course of the administration of the estate, Richard 
Roe sold Blackacre to Simon Grant with authorization of the 
court. illackacre was not homestead. Is the title marketable? 


AnSwer: Yes. 


Problem 2: Same as above, but with the will silent as to sales by the 
personal representative. 


Answer: Yes. 


Authorities In re Estate of Smith, 200 So.2d 547 (2d D.C.A. Fla. 1967); In re 
& References: Estate of Gamble, 183 So.2d 849 (1st D.C.A. Fla. 1966); In re 


Granger, 318 So.2d 509 (1st D.C.A. Fla. 1975); I FLORIDA 
REAL PROPERTY PRACTICE §10.5 (CLE 2d ed. 1971); 
FLORIDA PROBATE PRACTICE §§10.1·1O.5 (CLE 1973); 
F.S. 733.613(1) (1979). 


Comment: This standard does not purport to imply that sale without 
court authorization or confirmation would necessarily make 
title unmarketable. For conveyances made without court 
authorization, see Title Standard 5.3 (Sale of Real Property By 
Personal Representatives Without Court Authorization or 
Confirmation). 


If the personal representative is the purchaser, see Title Stan· 
dard 5.5 (AcqUisition Of Estate Lands By Fiduciaries prior to 
January I, 1976) and Title Standard 5.5·1 (Acquisition of 
Estate Lands by Personal Representatives on or After January 
I, 1976). 


While F.S. 733.613(1) (1979) expressly provides for notice to 
interested persons of a personal representative's petition for 
court authorization or confirmation, the last sentence of the 
subsection reads: "No bona fide purchaser shall be required to 
examine any proceedings before the order of sale." The full 
effect of this provision when no notice appears of record is 
unclear. 
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STANDARD 5.5 


ACQUISITION OF ESTATE LANDS BY 
FIDUCIARIES PRIOR TO JANUARY 1, 1979 


5.5 


STANDARD: PRIOR TO JANUARY 1, 1976 WHEN THE PERSONAL 
REPRESENTATIVE, IN AN INDIVIDUAL CAPACITY, PURCHASED 
REAL PROPERTY OF AN ESTATE, SUCH TITLE WILL BE 
MARKETABLE PROVIDED THE PERSONAL REPRESENTATIVE 
WAS INTERESTED IN THE ESTATE IN HIS OWN RIGHT, OR IN THE 
RIGHT OF HIS SPOUSE OR INFANT CHILD, AS A CREDITOR, 
DEVISEE, LEGATEE, OR HEIR AT LAW, THE PURCHASE WAS AT A 
PUBLIC SALE, AND THE COURT CONFIRMED THE SALE. 


Problem: 


Answer: 


The will of John Doe, which was duly probated, empowered 
Richard Roe, personal representative, to sell real property of 
the estate. Roe conveyed Blackacre tobimself for full 
consideration. Is Roe's title marketable? 


No, unless it can be shown that Roe had an interest in the 
estate in his own right or in the right of his wife or infant child, 
as creditor, devisee, legatee, or heir, Roe purchased at a public 
sale and the court subsequently confirmed the sale. 


Authorities F.S. 733.31 (1973); Griffin u. Bolen, 149 Fla. 377, 5 So.2d 690 
& References: (1942); FLORIDA. PROBATE PRACTICE §10.3 (CLE 1973). 


Comment: The Standard is designed to set forth tbe requirements of F.S. 
733.31 (1973). It is not clear whether a sale not complying with 
the statute, although approved by the court, would necessarily 
render the title unmarketable, and no implication to this effect 
is intended. 


Title Standard 5.4 (Sale Of Real Property By Personal 
Representatives With Court Authorization Or Confirmation) 
should not be relied On when the personal representative 
purchases from the estate. 


See Title Standard 5.5-1 for acquisition by personal 
representatives after January 1, 1976. 
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5.5-1 


STANDARD 5.5-1 


ACQUISITION OF ESTATE LANDS BY PERSONAL 
REPRESENTATIVES ON OR AFTER JANUARY 1. 1976 


STANDARD: ON OR AFTER JANUARY 1. 1976. WHEN THE 
PERSONAL REPRESENTATIVE. HIS SPOUSE. AGENT OR ATTOR
NEY OR ANY CORPORATION OR TRUST IN WHICH HE HAS A 
SUBSTANTIAL BENEFICIAL INTEREST PURCHASES REAL 
PROPERTY OF THE ESTATE. SUCH TITLE WILL BE MARKETABLE 
ONLY IF (1) THE WILL OR A CONTRACT ENTERED INTO BY THE 
DECEDENT EXPRESSLY AUTHORIZED THE TRANSACTION; OR (2) 
THE TRANSACTION WAS APPROVED BY THE COURT AFTER 
NOTICE TO INTERESTED PERSONS. 


Problem 1: The will of John Doe. which was duly probated. named his 
creditor, Richard Roe, personal representative. The will also 
empowered Roe to sell real property of the estate. In 1976. 
Richard Roe, as personal representative, conveyed Blackacre 
to his wife. Mary Roe. Does Mary have marketable title? 


Answer: No. unless (1) the will einpowered Richard Roe to so dispose of 
the property. or (2) John Doe executed a contract of sale to 
Mary before his death, or (3) there was a court authorization or 
confirmation of the sale. 


Problem 2: John Doe's will named Richard Roe as personal representa
tive. Prior to his death, John Doe contracted to sell Blackacre 
to Richard Roe. In 1976. John Doe died and Richard Roe as 
personal representative, completed the conveyance of Black
acre to himself according to the terms of the contract. There 
was no court authorization or confirmation of the sale. Does 
Richard Roe have marketable title? 


Answer: Yea. 


Authorities F.8. 733.610 (1979). 
& References: 


Comment: The cited statute provides that any sale involving a Uconflict of 
interest" on the part of the personal representative is voidable 
by any interested party, unless one of the specific conditions 
described by the Standard is met. 
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It should be noted that court approval is no longer required 
where either the will or a separate contract expressly 
authorizes the transaction, and a public sale is no longer 
required by the statute. The new statute applies regardless of 
the independent interest of the personal representative, his 
spouse, or children. 


Where the record does not reveal that the transaction was 
affected by a possible conflict of interest, either through 
similarity of names or otherwise, a bona fide purchaser 
subsequently dealing with the real property would appear to 
be protected. F.8. 733.611; F.8. 733.613 (1979). 
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5.6 


STANDARD 5.6 


DEED UNDER POWER OF SALE GRANTED TO 
TWO OR MORE PERSONAL REPRESENTATIVES 


STANDARD: (l) PRIOR TO JANUARY 1, 1976, ALL QUALIFIED AND 
SURVIVING PERSONAL REPRESENTATIVES WERE REQUIRED 
TO UNITE IN EXECUTING A DEED PURSUANT TO A POWER OF 
SALE UNDER THE TERMS OF A WILL UNLESS THE WILL 
AUTHORIZED LESS THAN ALL OF THEM TO CONVEY OR THE 
COURT HAD AUTHORIZED LESS THAN ALL TO EXECUTE THE 
DEED. (2) ON OR AFTER JANUARY 1, 1976, THE CONCURRENCE OF 
ALL JOINT PERSONAL REPRESENTATIVES IS REQUIRED 
UNLESS THE WILL PROVIDES OTHERWISE OR WHEN THE 
CONCURRENCE OF ALL CANNOT BE OBTAINED IN TIME FOR 
EMERGENCY ACTION TO PRESERVE THE ESTATE, OR WHEN A 
JOINT PERSONAL REPRESENTATIVE IS DELEGATED TO ACT 
FOR THE OTHERS. 


Problem 1: John Doe's will, admitted to probate in 1969, contained a 
power of sale and named Richard Roe, John James and Henry 
Smith as executors. It did not provide for any action to be 
taken by less than all of them. All three qualified. Richard Roe 
and Henry Smith executed a deed conveying estate property to 
Simon Grant later that year. Is Grant's title marketable? 


Answer: No, unless the court authorized the conveyance by Roe and 
Smith alone. 


Problem 2: Same as above, but with John Doe dying after 1976. 


Answer: No, unless this was an emergency action taken to preserve the 
estate while John James' concurrence could not he obtained or 
James had delegated his fellow representatives to act in his 
absence. 


Authorities F.8. 733.615 (1979); F.8. 732.50 (1973); Williams v. Howard 
& References: Cole & Co., Inc., 159 Fla. 151,31 So.2d 914 (1947); FLORIDA 


PROBATE PRACTICE §1O.21 (CLE 1973); LTGF TN 2.08.03. 


Comment: Title Standards 5.3 (Sale Of Real Property By Personal 
Representatives Without Court Authorization Or Confirma
tion) and 5.4 (Sale Of Real Property By Personal Repre
sentatives With Court Authorization Or Confirmation) should 
be considered in applying this Standard. 
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The surviving qualified personal representatives may exercise 
a power of sale even though more personal representatives are 
named in the will. See Title Standard 5.11 (Powers Of 
Surviving Personal Representatives). 
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Prior to January 1, 1976, the Standard may be applied to 
administrators With the Will annexed s,nd administrators de 
bonis non if there is court authorization. 


Prior t<l June 11, 1\l65, the S~andard m!'y be appli~d to 
situations involving administrators With the will annexed and 
adm~nistrators de Ponis non exercising a power of sale. F.S. 
733.22 (1973). After such date but before January 1, 1976 it 
must appear in the will that the testator intended to ronfer the 
power of sale to representatives other than the named 
executor(s). On or after January 1, 1976, the power may be 
exercise<! unless it was made personal to the named 
repreSeJitative. see Title Standard 5.10 (Powe~ Of Sllccessor 
Per!.9nal Representatives). '., . 


A1tho~gh it wOllld appear from F.f$. 733.611 (1979) th:>t a 
court ~taer, wli\l~u~ a ~hi>wln!l of e¥ergem:y "~tion ~r 
d.regatlOn, would be suffiCleJit to Convey warketable tItle, thIs 
Standard takes no position on such a situation. 


The Standard also takes no position on the sufficiency of a 
recital pUrporting to establish emergency or delegation, nor on 
the precise definition of those terms. 
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5.7 


STANDARD 5.7 


LIMITATION ON POWER OF SALE 


STANDARD: A LIMITED POWER OF SALE CONTAINED IN A WILL 
MAY BE EXERCISED ONLY FOR THE PURPOSES STATED IN THE 
WILL UNLESS PRIOR AUTHORIZATION OR SUBSEQUENT 
CONFIRMATION IS OBTAINED FROM THE COURT. 


Problem: The will of John Doe gave his personal representative power of 
sale for purpose of paying debts of John Doe to L. Shark. At the 
time of probate there was no indebtedness to L. Shark. The 
personal representative, for full consideration, but without a 
order of the court, sold real property of the estate to Richard 
Roe. Is Roe's title marketable? 


Answer: No. 


Authorities Swndard Oil Co. v. Mehrtens, 96 Fla. 455, 118 80.216 (1928); 
& References: In re Eswte of Smith, 200 8o.2d 547 (2d D.C.A. Fla. 1967); In 


re Estate of Gamble, 183 8o.2d 849 (1st D.C.A. Fla. 1966); 1 
FLORIDA REAL PROPERTY PRACTICE §10.5 (CLE 2d ed. 
1971); FLORIDA PROBATE PRACTICE §10.4 (CLE 1973). 
See also F.S. 733.613(1) (1979). 


Comment: With respect to a sale without court authorization of 
confirmation, see Title Standard 5.3 (Sale Of Real Property By 
Personal Representatives Without Court Authorization Or 
Confirmation). 
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STANDARD 5.8 


POWER OF PERSONAL REPRESENTATIVE 
TO MORTGAGE REAL ESTATE 


5.8 


STANDARD: A GENERAL POWER OF SALE CONTAINED IN A WILL 
OF A DECEDENT WHO DIED PRIOR TO JANUARY I, 1976 DID NOT 
AUTHORIZE THE EXECUTOR TO MORTGAGE REAL ESTATE. A 
SPECIFIC POWER TO SELL REAL PROPERTY OR A GENERAL 
POWER TO SELL ANY ASSET OF THE ESTATE CONTAINED IN THE 
WILL OF DECEDENT DYING AFTER DECEMBER 31, 1975 DOES 
AUTHORIZE THE PERSONAL REPRESENTATIVE TO MORTGAGE 
REAL ESTATE. 


Problem 1: The will of John Doe, who died prior to January I, 1976, 
named Richard Roe as executor and contained a general power 
of sale. Roe, as executor, borrowed $1,000 which he used for 
proper estate purposes. To secure this loan, Roe, without an 
order of court, executed and delivered a mortgage on real 
property of the estate. Is the mortgage valid? 


Answer: No. 


Problem 2: Same as problem 1 except that John Doe died after December 
31,1975. 


Answer: Yes. 


Authorities F.S. 733.613(2), 733.611 (1979), 733.22-.25 (1973); Standard 
& References: Oil Co. v. Mehrtens, 96 Fla. 455, 118 So. 216 (1928); Wilson v. 


Fridenburg, 21 Fla. 386 (1885); In re Estate o{Gamble, 183 So. 
2d 849 (1st D.C.A. Fla. 1966); 1 FLORIDA REAL PROPERTY 
PRACTICE §10.5 (CLE 2ded. 1971). 


Comment: It should be noted that F.S. 733.613(2) (1979) expressly states 
that a specific power to mortgage real property will authorize 
such action by a personal representative. Under the former 
Probate Code there was no mention of a specific power to 
mortgage. See FB. 733.22-.25 (1973). 
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5.9 


STANDARD 5.9 


RELEASE OF DOWER BY SURVIVING SPOUSE 


STANDARD: WHEN A SURVIVING SPOUSE HAS A RIGHT TO 
CLAIM DOWER, THE SPOUSE SHOULD JOIN IN A SALE OR 
DISPOSITION OF REAL PROPERTY BY THE PERSONAL 
REPRESENTATIVE. 


Problem: John Doe was survived by his widow, Mary Doe. Richard Roe, 
the executor of the estate, conveyed certain real property to 
Simon Grant. Mary Doe had made no election to take dower, 
but her dower had not been relinquished or barred by law. Did 
Simon Grant acquire marketable title? 


Answer: No. Mary Doe must consent to the conveyance and join with 
the personal representative in the execution of the deed. 


Authorities F.8. 733.25 (1973); In Re Estate of Collin, 279 So.2d 48 (4th 
& References: D.C.A. Fla. 1973); FLORIDA PROBATE PRACTICE §§ 10.16, 


20.18 (1973); 1 FLORIDA REAL PROPERTY PRACTICE 
§10.14 (2d ed. 1971). 


Comment: With respect to the i~sue of the existence of dower, see Title 
Standards, Ch. 20 (Marital Property). 
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It should be remembered that the Standard deals with dower 
rights and not with the elective share as provided by the 1975 
Probate Code. 


The Standard applies where the spouse has elected to take 
dower but dower has not been assigned. 
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5.10 


STANDARD 5.10 


POWERS OF SUCCESSOR PERSONAL REPRESENTATIVES 


STANDARD: A POWER OF SALE CONTAINED IN A WILL AND CON
FERRED ON A NAMED PERSONAL REPRESENTATIVE MAY BE 
EXERCISED BY A SUCCESSOR PERSONAL REPRESENTATIVE 
WITHOUT COURT APPROVAL: (1) PRIOR TO JUNE -, 1965: UN
LESS THE POWER OF SALE WAS EXPRESSLY LIMITED TO THE 
NAMED INDIVIDUAL, OR IT CLEARLY APPEARED THAT THE 
TESTATOR INTENDED TO LIMIT THE POWER OF SALE TO THAT 
INDIVIDUAL. (2) AFTER JUNE 8, 1965, BUT PRIOR TO JANUARY I, 
1976: ONLY IF IT APPEARS FROM THE WILL THAT THE TESTA
TOR INTENDED TO CONFER THE POWER OF SALE ON THE SUC
CESSOR FIDUCIARY. (3) ON OR AFTER JANUARY I, 1976, UNLESS 
THE POWER OF SALE WAS MADE PERSONAL TO THE INDI
VIDUAL NAMED IN THE WILL. 


Problem 1: John Doe died leaving a will that named Richard Roe executor. 
The will empowered "Richard Roe, and no other to convey all 
or part of my real estate." Richard Roe did not qualify as 
executor. Simon Grant was appointed administrator with the 
will annexed and as such conveyed part of the estate to Frank 
Thomas without a court order. Is Frank Thomas' title market
able? 


Answer: No, regardless of when the sale was made. 


Problem 2: John Doe's will named Richard Roe executor and conferred on 
Richard Roe a power of sale. It did not mention successor 
personal representatives and contained no further language 
concerning the power of sale or why it was conferred on Roe. 
Richard Roe refused to act as executor and Simon Grant was 
appointed administrator with the will annexed. In 1964, 
Simon Grant, without court approval, conveyed part of the 
estate to Frank Thomas. Is Frank Thomas' title marketable? 


Answer: Yes. It does not appear that John Doe intended to limit the 
power of sale to Richard Roe. 


Problem 3: Same as Problem 2, but with the sale in 1968. 


Answer: No. It does not appear that John Doe intended to confer the 
power of sale on a successor personal representative. 


Problem 4: Same as Problem 2, but with the sale in 1976. 


Answer: Yes. It does not appear that the power of sale was made 
personal to Richard Roe. 
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5.10 


Authorities F.8. 733.614 (1979); F.S. 733.22 as amended by Fla. Laws 
& References: 1965. ch. 65-284, §1, effective June 8, 1965 (repealed 1974); 


FLORIDA PROBATE PRACTICE §10.2 (CLE 1973); 1 FLOR
IDA REAL PROPERTY PRACTICE §§10.5-.6 ICLE 2d ed. 
1971); LTGFTN 2.08.01. See Standard Oil Co. u. Mehrtens. 96 
Fla. 455, 118 So. 216 (1928). 


Comment; The problems are not to be construed as implying that F.S. 
733.614 (1979) re-enacts the rule under 733.22 before the 1965 
amendment (Problem 2). Caution is advised whenever there is 
language in a will expressing faith in the judgment or knowl
edge of a personal representative in connection with a power of 
sale. 
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A power of sale may be exercised by a successor personal 
representative with court authorization or confirmation. See 
Title Standard 5.4 (Sale Of Real Property By Personal Repre
sentatives With Court Authorization Or Confirmation I. 
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5.11 


STANDARD 5.11 


POWERS OF SURVNING PERSONAL REPRESENTATIVES 


STANDARD: IF THE APPOINTMENT OF ONE OR MORE JOINT 
PERSONAL REPRESENTATIVES IS TERMINATED, OR IF ONE OR 
MORE NOMINATED JOINT PERSONAL REPRESENTATIVES IS 
NOT APPOINTED, THE REMAINING PERSONAL REPRE
SENTATIVE(S) MAY EXERCISE A POWER OF SALE 
CONTAINED IN THE WILL, UNLESS THE WILL PROVIDES 
OTHERWISE. 


I'nlblem: The will of John Doe containe.d a power of sale and named 
John Smith, Richard Roe and Henry James as person,,1 rep
reaentatives. Smith did not qualify. M"y Roe all\I JI).1(leS 
exercise the power? 


Answer: Yes, unless the will prohibited such action. 


Authorities F.S.733.&1& (1979); St"wart u. MatMws 19 Fla. 752 (1883); 1 
& References: FLORIDA REAL PROPERTY PRACTICE §§ 10.4-10.& (CLE 


2d ed. 1971). 


Comment: Title Standard 5.3 (Sale of Real Property By Personal 
Repreaentatives Without Court Authorization Or Confirma
tion) and 5.4 (Sale of Real I'nlperty By Personal Representa
tives With Court Authorization Or Confirmation) should be 
considered in applying this Standard. 
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With respect to who must join in a deed executed pursuant to a 
power of sale, see Title Standard 5.& (Deed Under Power Of 
Sale Granted To Two Or More Personal Representatives. 
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5.12 


STANDARD 5.12 


APPOINTMENT OF PERSONAL REPRESENTATIVE 
NOT HAVING STATUTORY PREFERENCE 


STANDARD: WITH RESPECT TO ALL INTESTATE PROCEEDINGS 
OR TESTATE PROCEEDINGS ON OR AFTER JANUARY 1, 1976, 
TITLE DERIVED FROM A PERSONAL REPRESENTATIVE 
APPOINTED BY THE COURT IS MARKETABLE PROVIDED NO 
APPLICATION WAS MADE BY ANY PERSON HAVING STATUTORY 
PREFERENCE TO APPOINTMENT AND FORMAL NOTICE WAS 
SERVED ON ALL PERSONS QUALIFIED TO ACT AS PERSONAL 
REPRESENTATIVES AND ENTITLED TO PREFERENCE EQUAL TO 
OR GREATER THAN THE PERSON APPOINTED, OR SUCH 
PERSONS WAIVED THEIR PREFERENCE IN WRITING, AND 
PROVIDED THE PERSONAL REPRESENTATIVE HAD AUTHORITY 
TO CONVEY THE PROPERTY. 


Problem 1: Mary Roe died intestate leaving a son, Richard Roe, as her 
only heir at law. The son was stationed overseas with the 
Navy. Formal notice was served on Richard Roe that Bessie 
Doe, Mary Roe's neighbor and closest friend, had applied for 
letters of administration. Bessie Doe was appointed personal 
representative by the court. May Bessie Doe convey 
marketable title to Frank Thomas? 


Answer: Yes, provided that Bessie Doe also had authority to sell the 
real property. 


Problem 2: John Doe died in 1976, leaving a will which named Richard 
Roe personal representative. The will devised all John Doe's 
property to his friend Frank Thomas, who was stationed over
seas with the Navy. Richard Roe refused the appointment and 
the court named Simon Grant personal representative. No 
notice was sent to Frank Thomas, who had not waived his 
preference. With or without a court order, may Simon Grant 
convey marketable title to John Doe's real property? 


Answer: No. As of January 1, 1976, a devisee has statutory preference, 
and the Standard applied. See F.B. 733.301 (1979). 


Authorities F.B. 733.203, 733.301 (1979); In re Estate of Bush, 80 So. 2d 
& References: 673 (Fla. 1955); In re Estate of Raymond, 237 So. 2d 84 (1st 


D.C.A. Fla. 1970). 


Comment: Prior to January 1, 1976, this Standard applied only to 
intestate succession. 
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Prior to the effective date of the new Probate Code, it appeared 
that any conveyance made by a personal representative 
without statutory preference was valid if made pursuant to a 
court order after the estate proceedings were closed and the 
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time for appeal had expired. See Goldtrap u. Mancini, 86 So.2d 
141 (Fla. 1956); LTGF TN 2.07.01. A literal reading of F.8. 
733.401 (1979), however, indicates the appointment of a 
person not entitled to preference is jurisdictional. Until 
further clarification is obtained it would appear advisible to 
require that procedural requirements have been met. 


As to whether the personal representative had authority to 
convey the property see Title Standards 5.3 (Sale Of Real 
Property By Personal Representatives Without Court Authori, 
zation Or Confinnation), 5.4 (Sale Of Real Property By 
Personal Representatives With Court Authorization Or Con
firmation), 5.6 (Deed Under Power Of Sale Granted To Two Or 
More Personal Representatives) and 5.10 (Powers of Successor 
Personal Representatives). 
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STANDARD 5.13 


PROBATE NON·CLAIM ACT 
UNITED STATES AND FLORIDA 


5.13 


STANDARD: THE PROBATE NON·CLAIM ACT, FLORIDA 
STATUTES, SECTION 733.702, IS NOT BINDING AS TO CLAIMS OF 
THE UNITED STATES, BUT IS BINDING AS TO THE CLAIMS OF 
THE STATE OF FLORIDA AND ITS AGENCIES. 


Problem 1: United States asserted a claim against the estate of John Doe, 
deceased, after the expiration of the notice to creditors period. 
Is the claim of the United States barred? 


Answer: No. 


Problem 2: The State of Florida, or one of its agencies, filed a claim 
against the estate of John Doe, deceased, after the expiration 
of the notice to creditors period. Is the claim barred? 


Answer: Yes. 


Authorities 31 U.S.C. §§ 191·192 (1976); F.S. 733.702 (1980 Supp.); United 
& References: States v. Summerlin, 310 U.S. 414 (1940); State v. Moore's 


Estate, 153 So. 2d 819 (Fla. 1963); In re Smith's Estate, 132 So. 
2d 426 (2d D.C.A. Fla. 1961); Florida Probate Practice §§8.36, 
8.44 (CLE 1973). 
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ST~PMID.5.14 


EFFECT OF ORDER OF FlNAL DlSCHARGE 


srrAND~: AN ORDER OF FINAL DISCHARGE DIVESTS THE 
PERSO~ALREP.RESENTATIVE OF CONTROL OVER ESTA.'1lE 
:PROPERTY. .' . 


John Doe died devising I\lackacre by his will to his son, 
~cmaI:dnqe· ~esg.te was !\dwinis~ed .a\ld a fi\l&1 
,~ge of,~ persciruilrepresenq,th,e ente~.RichardDoe 
soldBiackacte to Simon Grant. Was Simon Grant's title 
nuirketable? 


;yes. 


Authorities F.S. 733.901 (1979); FLORIDA PROBATE PRACTICE §§ 
& References: 16.16, 16.29 (CLE 1973). 
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5.15 


STANDARD 5.15 


RECITAL OF HEIRSHIP IN DEED 


STANDARD: WHERE A DEED, WHICH CONTAINS A RECITAL 
THAT THE GRANTORS ARE THE SOLE AND ONLY HEIRS OF A 
NAMED DECEDENT, HAS BEEN OF RECORD FOR MORE THAN 
SEVEN YEARS, SUCH RECITAL MAY BE ACCEPTED AS 
SUFFICIENT TO ESTABLISH THE TRUTH OF THE RECITAL IN 
THE ABSENCE OF EVIDENCE OR INFORMATION TO THE 
CONTRARY. 


Problem: John Doe acquired title to Blackacre in 1960. By deed recorded 
more than seven years ago, Mary Doe, unmarried, Albert Doe. 
unmarried, and Sarah Doe, unmarried, conveyed Blackacre to 
Richard Roe. In the deed there is a recital that the grantors are 
the sale heirs of John Doe. In the absence of evidence or 
information to the contrary, may such recital be accepted as 
sufficient to establish its truth? 


Answer: Yes. 


Authorities F.S. 95.22 (1979). 
& References: 


Comment: The advantage of the Standard is that it provides that the 
recitations contained in the deed are sufficient to meet the 
requirements of F.S. 95.22 without requiring evidence outside 
of such instrument. 
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Prior to January 1, 1975, the limitations period could have 
been as much as twenty-four years, due to a minority proviso 
in the statute. Actions not barred under prior law could have 
been brought until January 1, 1976. As no case has construed 
the rights of minors with respect to the seven year period, 
caution should be exercised by the examiner when the 
possibility of minor heirs exists. 
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5.16 


STANDARD 5.16 


FOREIGN WILL A MUNIMENT OF TITLE 


STANDARD: A FOREIGN WILL DULY ADMITIED TO PROBATE IN 
FLORIDA PURSUANT TO FLORIDA STATUTES, SECTIONS 734.103 
OR 734.104 (1979) OR 734.29 OR 736.06 (1973) WILL PERMIT A V AUD 
CONVEYANCE OF FLORIDA REAL ESTATE BY THE DIVISEES 
NAMED IN SUCH WILL. 


Problem 1: 


Answer: 


Problem 2: 


Answer: 


Problem 3: 


Answer: 


Authorities 
& References: 


Comment: 
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Blackacre was devised to John Doe under the last will of 
Richard Roe, who died a resident of New York in 1964. Roe's 
will was admitted to probate in New York in 1964 and a duly 
authenticated copy thereof was then recorded in the Official 
Records of the circuit court of the county in Florida where the 
land is located. Thereafter John Doe conveyed the property to 
Simon Grant. Is Simon Grant's title marketable? 


No. 


Same facts as Problem 1 except that an authenticated copy of 
Roe's will was admitted to record in Florida in 1968 pursuant 
to F.8. 736.06. Is Simon Grant's title then marketable? 


Yes, and after January 1, 1976, the same is true pursuant to 
F.8. 734.104 (1979). 


Same facts as Problem 1 except that a certified or exemplified 
copy of the transcript of the domiciliary proceedings of the 
probate of Roe's estate was admitted to record in Florida in 
1965 pursuant to F.S. 734.29. Is Simon Grant's title then 
marketable? 


Yes. When a non-resident decedent has died within three 
years from the date of admitting his will to record in Florida, 
the procedure set forth in 734.29 applies instead of the 
provisions of 736.06. Notice to creditors should also be 
published pursuant to 734.29(3) and an order entered after the 
expiration of six months, pursuant to 734.29(5). (After 
January I, 1976, the period is three months and F.S. 734.103, 
734.104 and 733.301 bring a similar result). 


F.S. 734.103, 734.104, 733.301 (1979); F.8. 734.29, 736.06 
(1973) 1 FLORIDA REAL PROPERTY PRACTICE §§9.51, 
10.23-.26 (CLE 2d ed. 1971); FLORIDA PROBATE 
PRACTICE §§1O.31-.32, 20.5-.6 (CLE 1973). 


The examiner must also be satisfied that: (1) the estate is 
cleared as to estate taxes and (2) all specific bequests under the 
will have been paid if Doe acquired title under the residuary 
clause of Roe's will rather than by means of a specific devise. If 
the will is not entitled to be admitted to record in Florida, or if 
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the domiciliary proceedings have not been closed and it is 
impossible to determine whether or not the specific bequests 
have been paid, in a situation where the Florida real estate 
passes under the residuary clause of the will, ancillary 
administration pursuant to F.8. 734.102 (1979) or F.S. 734.31 
(1973) should be resorted to in order to convey marketable title. 
If the non-resident's entire estate in Florida is valued less than 
$5,000.00 ($10,000.00 after January 1, 1972) it is also possible 
to proceed under F.8., Chapter 735, Part II, (1979) whereupon 
the devisees can convey marketable title, unless it 
subsequently appears that the court lacked jurisdiction to 
enter the order declaring administration unnecessary as a 
result of improper property valuation, or otherwise. 
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STANDARD 5.17 


SATISFACTION OF MORTGAGE HELD 
BY ESTATE OF NON-RESIDENT DECEDENT 


5.17 


STANDARD: THE SATISFACTION OF MORTGAGE MADE BY A 
FOREIGN PERSONAL REPRESENTATIVE OR GUARDIAN TO 
WHICH IS ATTACHED AN AUTHENTICATED COPY OF LETTERS 
OR OTHER EVIDENCE SHOWING APPOINTMENT FOR MORE 
THAN THE STATUTORY PERIOD AND WHERE NO ANCILLARY 
PROCEDURE HAD BEEN FILED IN THIS STATE MAY BE 
ACCEPTED AS A SATISFACTION OF MORTGAGE ENCUMBERING 
LANDS IN THIS STATE. 


Problem: John Doe, the owner of Blackacre, had mortgaged his property 
to Richard Roe, a resident of Georgia. Richard Roe died and no 
ancillary proceedings were taken out in Florida for a period of 
sixty days. John Doe obtained a satisfaction of mortgage from 
the foreign personal representative to which was attached a 
duly authenticated copy of the letters of administration show
ing appointment more than sixty days prior to the date of the 
satisfaction of mortgage. Is such satisfaction of mortgage valid 
in this state without ancillary administration? 


Answer: If prior to January 1, 1976, no. The statutory period is 3 
months. If after that date, yes. The statutory period is 60 days. 


Authorities F.8. 734.101(3), 744.306(3) (1979); F.8. 734.30(3), 744.15(3) 
& References: (1973); 1 FLORIDA REAL PROPERTY PRACTICE §8.17 


(CLE 2d ed. 1971). 


Comment: Effective January 1, 1976, the statutory period was reduced 
from three months to sixty days. 
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The authenticated copy of letters or other evidence showing 
appointment should show that the authority was in full force 
and effect on the date of the execution of the satisfaction. 
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CRAPI'ER 6 


CONCURRENT OWNERSHIP 


STANDARD 6.1 


CREATION OF TENANCY BY THE ENTIRETIES 


6.1 


STANDARD: A DEED TO TWO PERSONS WHO ARE, IN FACT, 
HUSBAND AND WIFE, EVEN THOUGH NOT SO DESIGNATED, 
CREATES A TENANCY BY THE ENTIRETIES, ALTHOUGH PROOF 
OF THE RELATIONSHIP SHOULD BE REQUIRED. 


Prohlem: Blackacre was deeded to John Doe and Mary Doe. Later Mary 
Doe, as the survivor of John Doe, conveyed to Richard Roe by a 
deed to which a death certificate of John Doe was attached. Is 
Richard Roe's title to Blackacre marketable? 


Answer: Yes, provided an affidavit or other suitable evidence appears of 
record showing that John Doe and Mary Doe were, in fact, 
husband and wife when they acquired title. 


Authorities American Cent. Ins. CD. u. Whitlock, 122 Fla. 363, 165 So. 380 
& References: (1936); 1 BOYER, FLORIDA REAL ESTATE 


TRANSACTIONS §20.02(1) (1980); 5 FUND CONCEPI' 15 
(April 1973); 6 FUND CONCEPI' 1 (Jan. 1974). 


Comment: With respect to the necessity of proof of continuous marriage, 
see Title Standard 6.6 (Deed From Survivor Of A Tenancy By 
The Entireties). 
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6.2 


STANDARD 6.2 


INTERSPOUSAL CREATION OF TENANCY BY THE ENTIRETIES 


STANDARD: A SPOUSE HOLDING TITLE MAY CREATE A 
TENANCY BY THE ENTIRETIES BY A DEED TO THE OTHER 
SPOUSE IN WHICH THE PURPOSE TO CREATE THE ESTATE IS 
STATED, OR BY A DEED TO BOTH SPOUSES. 


Problem 1: 


Answer: 


Problem 2: 


Answer: 


Problem 3: 


Answer: 


Authorities 
& References: 


Comment: 
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Blackacre was owned by John Doe. He executed a deed direct 
to Mary Doe, his wife, as grantee, expressly stating the pur
pose to create a tenancy by the entireties between John and 
Mary Doe. Was a tenancy by the entireties created? 


Yes. 


Same as above, except the deed to Mary Doe did not contain 
the statement of purpose, although it did describe her as the 
grantor's wife. Was a tenancy by the entireties created? 


No. Mary obtained sole ownership. 


Blackacre was owned by John Doe. He executed a deed to 
himself and his wife, Mary Doe. Was a tenancy by the entire
ties created? 


Yes. 


F.8. 689.11 (1979); Baumgardner v. Kennedy, 343 So. 2d 1323 
(3d D.C.A. Fla. 1977); Schuler v. Claughton, 248 F.2d 528 (5th 
Cir. 1957); Johnson v. Landefeld, 138 Fla. 511, 189 So. 666 
(1939); LTGF TN 20.01.06. 


Caution should be exercised in applying this Standard to 
conveyances of homestead property executed prior to January 
7, 1969, the effective date of the 1968 Florida Constitution. 
Where the property conveyed is homestead, see Title Stan
dards 18.1 (Alienation of Homestead Property-Joinder of 
Spouse), 18.2 (Gratuitous Alienation of Homestead Property 
Before January 7, 1969), and 18.3 (Gratuitous Alienation of 
Homestead Property On Or After January 7, 1969). 
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STANDARD 6.3 


CONVEYANCE OF ENTIRETIES PROPERTY 
BY ONE SPOUSE TO A THIRD PERSON 


6.3 


STANDARD: NO INTEREST IN LAND HELD AS A TENANCY BY THE 
ENTIRETIES CAN BE ENCUMBERED OR CONVEYED TO A THIRD 
PERSON BY EITHER SPOUSE ACTING ALONE, EXCEPT WHERE 
ESTOPPEL BY DEED APPLIES. 


Problem 1: Blackacre was owned by John Doe and Mary Doe, his wife, as a 
tenancy by the entireties. Mary Doe, acting alone, executed a 
deed of Blackacre to Stephen Grant. Subsequently, Mary Doe 
died, having been continuously married to John. John Doe, as 
an unmarried man, then conveyed Blackacre to Richard Roe. 
Did Roe acquire marketable title to Blackacre free from any 
interest in Grant? 


Answer: Yes. The same result would follow if the instrument executed 
by Mary Doe alone had been a mortgage. 


Problem 2: Blackacre was owned by John Doe and Mary Doe, his wife, as a 
tenancy by the entireties. John Doe, acting alone, executed a 
mortgage on Blackacre to Stephen Grant. Subsequently, Mary 
Doe died and John Doe, as an unmarried man, conveyed 
Blackacre to Richard Roe. Did Roe acquire marketable title to 
Blackacre free from any interest in Grant? 


Answer: No. Estoppel by deed has been held applicable to a mortgage 
executed solely by one spouse on property held as a tenancy by 
the entireties. Although there is no direct authority, it is 
reasonable to assume that estoppel by deed would be 
applicable to create a cloud upon title had John Doe executed a 
deed, rather than a mortgage, to Stephen Grant purporting to 
convey to fee in Blackacre. Hillman u. McCutchen, 166 So.2d 
611 (3d D.C.A. Fla. 1964), cert. den. 171 So.2d 391. But see 
Leitner u. Willarord, 306 So.2d 555 (3d D.C.A. Fla. 1975). 


Problem 3: Blackacre was owned by John Doe and Mary Doe, his wife, as a 
tenancy by the entireties. John and Mary Doe conveyed to 
Stephen Grant by separate deeds. Did Grant acquire 
marketable title to Blackacre? 


Answer: No. Neither deed should be considered effective to convey an 
interest in Blackacre. Possibly. the separate deeds could be 
construed as one, or John or Mary or both could be estopped to 
assert their interest, but this would not render Grant's title 
marketable until such determination was made. But see 
MacGregor u. MacGregor, 323 So.2d 35 (4th D.C.A. Fla. 1975). 
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Authorities Newman v. Equitable Life Assur. Soc., 119 Fla. 641, 160 So. 
& References: 745 (1935); Ohio Butterine Co. v. Hargrove, 79 Fla. 458, 84 So. 


376 (1920); Hillman v. McCutchen, 166 So.2d 611 (3d D.C.A. 
Fla. 1964), cert den. 171 So.2d 391; 1 BOYER, FLORIDA 
REAL ESTATE TRANSACTIONS §20.02(3) (1980); Boyer, 
Memorondum on Proposed Title Standard Relative to Estate by 
the Entirety, 32 FLA.B.J. 136 (1958); LTGF TN 20.01.02. See 
Leitner v. Willaford, 306 So.2d 555 (3d D.C.A. Fla. 1975). 


The Florida Bar July, 1981 







STANDARD 6.4 


CONVEYANCE OF ENTIRETIES PROPERTY BY 
ONE SPOUSE TO THE OTHER 


6.4 


STANDARD: A CONVEYANCE OF LAND, HELD AS TENANTS BY 
THE ENTIRETIES, BY ONE SPOUSE TO THE OTHER VESTS TITLE 
IN THE GRANTEE. 


Problem: Blackacre was owned by John Doe and Mary Doe, husband and 
wife, as tenants by the entireties. Later John Doe, signing 
alone, deeded the property to Mary Doe, his wife. Did Mary 
Doe acquire the fee simple title to Blackacre? 


Answer: Yes. 


Authorities Hunt v. Covington, 145 Fla. 706, 200 So. 76 (1941); I BOYER, 
& References: FLORIDA REAL ESTATE TRANSACTIONS §20.02(3) 


(1980). 
Comment: Where the property conveyed is homestead, see Title 


Standards 18.1 (Alienation of Homestead - Joinder of 
Spouse), 18.2 (Gratuitous Alienation of Homestead Before 
January 7, 1969) and 18.3 (Gratuitous Alienation of 
Homestead On or After January 7, 1969). See also, LTGF TN 
16.02.03. 
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6.5 


STANDARD 6.5 


EFFECT OF DISSOLUTION OF MARRIAGE ON PROPERTY 
HELD AS TENANTS BY THE ENTIRETIES 


STANDARD: UNLESS PROVIDED OTHERWISE BY THE 
JUDGMENT DISSOLVING THE MARRIAGE, TITLE TO LAND HELD 
BY A HUSBAND AND WIFE AS TENANTS BY THE ENTIRETIES 
VESTS IN THE PARTIES AS TENANTS IN COMMON WHEN THE 
JUDGMENT BECOMES FINAL. 


Problem: Title to Blackacre was vested in John Doe and Mary Doe, 
husband and wife. Their marriage was later dissolved by a 
judgment which made no disposition of Blackacre. Thereafter, 
John Doe conveyed Blackacre to Richard Roe. Is Roe's title 
marketable? 


Answer: No. Mary Doe would still have an undivided one· half interest. 


Authorities F.8. 689.15 (1979); Owen v. Owen, 284 So.2d 384 (Fla. 1973); 
& References: Reid v. Reid, 68 So.2d 821 (Fla. 1954); Markland v. Markland, 


155 Fla. 629, 21 So.2d 145 (1945); Locke v. Locke, 383 So.2d 273 
(3d D.C.A. Fla. 1980); 12 FUND CONCEPT 66 (Nov. 1980). 


Comment: The court has broad discretion in equity to adjust the propert.y 
rights of the parties. Canakaris v. Canakaris, 382 So.2d 1197 
(Fla. 1980); I BOYER, FLORIDA REAL ESTATE 
TRANSACTIONS §20.02[ 41 (1980). 
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For tax considerations on the transfer of property when dis
solution of marriage converts a tenancy by the entireties to a 
tenancy in common, see 13 FUND CONCEPT 10 (Feb. 1981). 
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6.6 


Standard 6.6 


PRESUMPTION OF CONTINUATION OF MARRIAGE 


STANDARD: WHERE AN INTEREST IN LAND IS OR WAS PREVIOUSLY 
VESTED IN TWO PERSONS AS TENANTS BY THE ENTIRETY, THE 
CONTINUATION OF THE ESTATE BY THE ENTIRETY THROUGH THE DATE 
OF DIVESTITURE OF THE INTEREST MAYBE PRESUMED IN THE ABSENCE 
OF RECORD EVIDENCE OF DISSOLUTION OF THE MARRIAGE. 


Problem 1: Blackacre was owned by John Doe and Mary Doe as a tenancy by the 
entireties. Subsequently, John Doe died and Mary Doe recorded a 
certified copy of the death certificate (or other satisfactory evidence). 
Mary then conveyed Blackacre to Stephen Grant. Is Grant's title 
marketable? 


Answer: Yes, provided there is no evidence that John and Mary Doe were not 
continuously married from the inception of their title until his death. 


Problem 2: Title vested as above. John Doe and Mary Doe, his wife, conveyed to 
Richard Roe. A certified copy of a judgment against John Doe was 
recorded in the county in which the land is situated during the ownership 
by the Does. No evidence of dissolution of the marriage appears of 
record. Is Roe's title clouded by the final judgment? 


Ans,,,'er: No. The judgment against one spouse does not anath to entireties 
property, and the continuation ofth: marriage throughout ownership may 
be presumed. 


Problem 3: Title vested as above. In a foreclosure action is it necessary to join a 
'judgment creditor of one ofthe spouses? 


Answer: No, absent evidence of termination of the marriage by dissolution or death, 
the marriage is presumed to have continued throughout ownership. 


Authorities Fla. Stat. §689.15 (1993); General Properties Corp. v. 
& References: Gore, 153 Fla. 236, 14 So. 2d 411 (1943); 25 Fla. Jur. 2d Family Law §46 


(1964); 52 Am. Jur. 2d Marriage §137 (1970). 


Comment: Although the standard indicates that an affidavit of continuous marriage 
is not necessary, it is always desirable, and should be obtained, 
particularly in current transactions where one or both of the parties is 
available. In the case of divestiture by foreclosure, the entire court file, 
particularly any part relating to service of process, should bfexamined for 
indications that the parties are no longer married. 
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STANDARD 6.7 


TITLE IN SURVIVING TENANT BY 
THE ENTIRETIES - HOMESTEAD 


6.7 


STANDARD: UPON THE DEATH OF.EITHER SPOUSE, FEE SIMPLE 
TITLE TO PROPERTY HELD AS A TENANCY BY THE ENTIRETIES 
VESTS IN THE SURviVING SPOUSE, NOTWITHSTANDING THE 
STATUS OF THE PROPERTY AS HOMESTEAD. 


Problem: John Doe and Mary Doe, husband and wife, acquired title to 
Blackacre as tenants by the entireties. Thereafter. they re· 
sided on the property with their minor ch~ldren. Upon the 
death of either John Doe or Mary Doe, does fee simple title to 
Blackacre vest in the surviving spouse? 


Answer: Yes. The stated result depends on the valid establishment of a 
tenancy by the entireties in the first instance. 


Authorities F.S. 732.401(2) (1979); Regero u. Daugherty. 69 So.2d 17SIFla. 
& References: 1953); Me,umdu u. Rodriquez, 106 Fla. 214, 143 So. 223 


(1932); Kinn.y u. Mosher, 100 So. 2d 644 (lst D.C.A. Fla. 19581; 
I BOYER, FLORIDA REAL ESTATE TRANSACTIONS 
~21.0313) (19801. 


Comment: For questions arising with respect to homestead property, see 
Title Standards, Ch. 18 (Homestead I. 
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STANDARD 6.8 


CREATION OF JOINT TENANCY 


6.8 


STANDARD: A DEED TO TWO OR MORE GlL\N'I'EES OTllER TlIAN 
HUSBAND AND WIFE, AS "JOINT TENANTS" CREATES A 
TENANCY IN COMMON UNLESS THE DEED EXPRESSLY 
PROVIDES FOR THE RIGHT OF SURVIVORSHIP. 


Problem 1: Blackacre was deeded to John Doe and Richard Roe as joint 
tenants. John Doe died and Richard Roe conveyed the entire 
fee to Simon Grant. Is Simon Grant's title marketable? 


Answer: No. 


Problem 2: Blackacre was deeded to John Doe and Richard Roe as joint 
tenants, with right of survivorship. John Doe died and Richard 
Roe conveyed the entire fee to Simon Grant. Is Simon Grant's 
title marketeble? 


Answer: Yes. 


Authorities F.S. 689.15 (1979); Kozacik v. Kozacik, 157 Fla. 597, 26 So. 2d 
& References: 659 (1946); I FLORIDA REAL PROPERTY PRACTICE 


§§11.42-.43 (CLE 2d ed. 1971); I BOYER, FLORIDA REAL 
ESTATE TRANSACTIONS §20.01(2) (1980). 
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STA>;DARD 6.9 


\lORTGAGES MADE TO HUSBA>;D A>;D WIFE CREATE 
A TENANCY BY THE ENTIRETIES 


STA>;DARD: ANY MORTGAGE ENCI:MBERING REAL PROPERTY. OR 
ANY ASSIGNMENT OF A MORTGAGE ENCl'MBERING REAL PROP. 
ERTY. MADE TO TWO PERSONS WHO .-\RE Hl'SBAND AND WIFE. CRE· 
.HES A TENANCY BY THE ENTIRETIES IS SlTH MORTGAGE AND THE 
OBLIGATION SECURED THEREBY l:NLESS I' CONTRARY INTENTION 
APPEARS IN SUCH MORTGAGE OR ASSIGNMENT OR THE OBLIGATION 
SECI:RED THEREBY. 


Problem: 


Answer: 


Authorities 
References: 


Comment: 


The Aorida Bar 


John Doe holds a mortgage on Blackacrc. He assigns the mortgage 
to X and X's wife. Does the assignment of the mortgage create a 
tenancy by the entireties'? 


Yes. Unless the assignment Or mortgage indicates otherwise. a ten
ancy by the entireties will be created. 


F.S. 689.115 (1987): IA BOYER. FLORIDA REAL & ESTATE 
TRANSACTIONS §20.02 (1988). 


The Legislature enacted F.S. 689.115 in response to Greal Soulh
west Fire 1m. Co. v. DeWitt, 458 So. 2<1 398 (Fla. 1st D.C.A. 1984). 
In De Witt. the court held that a mortgage was intangible personal 
property. As personalty. the mortgage would be held as tenants in 
common unless the intention of the panies to create a tenancy by 
the entireties could be proven. 


The last five words of this Title Standard ("or the obligation sc
cured therebyj do not appear in F.S. 689.115, but were added to 
ind icate the Standud should nOl be relied on if a contrary intention 
is stated in the obliption Secured. 


Thi. Title Standard may not be appticable 10 note. and mortgages 
held ouuidelhe Stale of Florida. See In,. Eslal< of S~g.1350 So.2<I 
89 (FlB. 41h D.C.A. 1977), urt. tkn. 366 So.2d 425; A T1F TN 
22.05.03. 
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CHAPl'ER 7 


LEASES 


STANDARD 7.1 


TRANSFER OF LESSEE'S INTEREST 


7.1 


STANDARD: A LEASEHOLD ESTATE IS FREELY ALIENABLE UN· 
LESS THE LEASE PROVIDES OTHERWISE. 


Problem: John Doe leases a building. to Richard Roe. The lease is silent 
on the subject of transfer of the lessee's interest. May Roe 
sublease or assign his lease? 


Answer: Yes. Where the lease is silent there is no restraint upon its 
alien'ation. 


Authorities Frissell u. Nichols, 94 Fla. 403, 114 So. 431 (1927); I FLORIDA 
& References: REAL PROPERTY PRACTICE §I5.17 (CLE 2d ed. 1971); 2 


BOYER, FLORIDA REAL ESTATE TRANSACTIONS 
§35.04[2] (1980). 
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STANDARD 7.2 


PRIORITY OF LEASE AS AGAINST 
SUBSEQUENT MORTGAGE 


7.2 


STANDARD: A RECORDED LEASE IS AN ENCUMBRANCE ON THE 
TITLE SENIOR TO ALL SUBSEQUENT MORTGAGES BY THE 
LESSOR, SO THAT A FORECWSURE OF SUCH SUBSEQUENT 
MORTGAGE DOES NOT AFFECT THE LESSEE. 


Problem: John Doe leased his building to Richard Roe. The lease was 
recorded. John Doe later mortgaged the property to Simon 
Grant, who foreclosed for nonpayment of the mortgage. Will 
the foreclosure proceedings tenninate Richard Roe's tenancy? 


Answer: No. 


Authorities Jones o. Florida Lakeland Homes Co., 95 Fla. 964, 117 So. 228 
& References: (1928); I FLORIDA REAL PROPERTY PRACTICE §l7.32 


(CLE 2d ed. 1971). 


Comment: An unrecorded lease may also be superior to a subsequent 
mortgage by the lessor if the lessee was in possession of the 
property at the time the mortgage was executed. 
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STANDARD 7.3 


CANCELLATION OF LEASES 


7.3 


STANDARD: A LEASE FOR MORE THAN ONE YEAR MUST BE 
ASSIGNED OR CANCELLED BY AN INSTRUMENT IN WRITING 
SIGNED IN THE PRESENCE OF TWO SUBSCRIBING WITNESSES. 


Problem: 


Answer: 


Blackacre was leased to John Doe for 99 years by a recorded 
lease. Two years later an unwitnessed instrument purporting 
to assign or cancel the lease was placed on record. Is the 
instrument sufficient to assign or cancel the lease? 


No. 


Authorities F.B. 689.01 (1979); Grabk v. Maroon, 40 So.2d 450 (Fla. 19491; 
& References: LTGF TN 19.02.01. 


Comment: It is unclear whether defects in the execution of a cancellation 
or asaignment of a lease may be cured by F.B. 95.231 (1979) 
(formerly F.B. 95.23, 95.26 (1973) aa amended by FLA. LAWS 
1974, ch. 74-382, §17) or F.B. 694.08 (1979). 
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CHAPTER 8 


MECHANICS' LIENS 


STANDARD 8.1 


S.l 


EFFECTIVE DATES OF MECHANICS' LIENS 


SrANDARD: IN ORDER TO PERFECT A MECHANIC'S LIEN, A 
. CLAIM OF LIEN MUST BE RECORDED. MECHANICS' LIENS FOR 


PROFESSIONAL SERVICES OR SUBDIVISION IMPROVEMENTS 
ATTACH AND TAKE PRIORITY AT THE TIME THE CLAIM OF LIEN 
IS RECORDED. ALL· OTHER MECHANICS' LIENS, WHEN 
PERFECTED, ATTACH AND TAKE PRIORITY AS OF THE TIME OF 
RECORDATION OF THE NOTICE OF COMMENCEMENT, EXCEPT 
THAT IN THE EVENT NO NOTICE OF COMMENCEMENT IS FILED, 
SUCH LIENS ATTACH AND TAKE PRIORITY AS OF THE TIME THE 
CLAIM OF LIEN IS RECORDED. 


Problem 1: 


Answer: 


Problem 2: 


Answer: 


Problem 3: 


Answer: 


A notice of commencement for the construction of apartment 
buildings on Blackacre was recorded Jan. 2, 1973. 
Construction was clearly visible on Jan. IS, 1973. On March I, 
1973 an architect recorded a claim arlien for services rendered 
in connection with the landscaping for the apartments. When 
did the architect's lien attach? 
March I, 1973. 


Same facts as Problem 1 except that on Dec. 10, 1973 a 
subcontractor timely filed for record a claim of lien for roofing 
work done on the apartments. When did the subcontractor's 
lien attach? 


Jan. 2, 1973. 


Apartment buildings weTe being constructed on Blackacre. 
Construction visibly commenced on Jan. IS, 1973, but no 
notice of commencement was filed. On Dec. 10, 1973, a 
subcontractor timely filed for record a claim of lien for roofing 
work done on the apartments. When did the subcontractor's 
lien attach? 


Dec. 10, 1973. 


Authorities F.S. 713.07(1)-(2) (1979); F.S. 713.08 (Supp. 1980); Page 
& References: Heating & Cooling, Inc. v. Goldrnar Homes, Inc., 338 So.2d'265 


(1st D.C.A. Fla. 1976); 2 BOYER, FLORIDA REAL ES
TATE TRANSACTIONS §33.08 (1980); I FLORIDA REAL 
PROPERTY PRACTICE §8.32 (CLE 2d ed. 1971). 
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Comment: 
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8.1 


The visible commencement of improvements is no longer 
important with respect to the time at which a mechanic's lien 
attaches. 


The notice of commencement, in itself, does not constitute a 
lien or notice of a lien. F.S. 713.13(3) (Supp. 1980). 


As regards the time at which a mechanic's lien attaches. no 
distinction is made between lienoTs in privity with the owner 
and those not in privity with the owner. See F.S. 713.05-.06 
(Supp. 1980); F.8. 713.07(2) (1979). 


If none of the improvements mentioned in the notice of 
commencement are begun within thirty days after the 
recording thereof, the notice is void and of no effect. F.S. 
713.13(2) (Supp. 1980). 


Unless otherwise provided in the notice of commencement, 
such notice is not effective against a conveyance, transfer, or 
mortgage of or lien on the real property described in the notice, 
or against creditors or subsequent purchasers for a valuable 
consideration, after one year from the date of recording the 
notice of commencement. F.8. 713.13(5) (Supp. 1980). 
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" 
',...1 


8.2 


STANDARD 8.2 


DURATION OF MECHANICS' LIENS 


STANDARD: MECHANICS' LIENS ON REAL PROPERTY ARE 
EXTINGUISHED ONE YEAR AFTER THE RECORDING OF THE 
CLAIM OF LIEN UNLESS WITHIN THAT TIME AN ACTION TO 
ENFORCE THE LIEN HAS BEEN COMMENCED. HOWEVER, THE 
CONTINUATION OF THE LIEN BEYOND THE ONE YEAR PERIOD, 
CAUSED BY THE COMMENCEMENT OF THE ACTION, WILL NOT 
BE GOOD AGAINST CREDITORS OR SUBSEQUENT PURCHASERS 
FOR A VALUABLE CONSIDERATION WITHOUT NOTICE UNLESS A 


. NOTICE OF LIS PENDENS HAS ALSO BEEN RECORDED. THE 
PERIOD DURING WHICH THE ACTION MUST BE COMMENCED IS 
SHORTENED IF A NOTICE OF CONTEST IS RECORDED AND 
SERVED, IN WIDCH EVENT AN ACTION TO ENFORCE THE LIEN 
MUST BE COMMENCED WITIDN SIXTY DAYS OR THE LIEN IS 
EXTINGUISHED. 


Problem 1: 


Answer: 


Problem 2: 


Answer: 


Problem 3: 


Answer: 


Problem 4: 


A claim of lien is recorded on January 2, 1977. Nothing else 
appears of record and no action to enforce the lien has been 
commenced. Can marketable title be conveyed after January 
2, 1978? 


Yes. The lien is extinguished and no action may be brought to 
enforce it. 


A claim of lien is recorded on January 2, 1978. An action to 
enforce the lien is commenced on December 5, 1978. No notice 
of lis pendens is recorded. Can marketable title be conveyed to 
a purchaser for value without notice on January 8, 1979? 


Yea. Unless a notice of lis pendens is recorded, the lien is 
extinguished upon such real property held by a subsequent 
bona fide purchaser. 


A claim of lien is recorded on January 2, 1979. A notice of 
contest is recorded and served upon the lienor on March 1, 
1979. No action to foreclose the lien was commenced. Can 
marketable title be conveyed on May 15, 1979? 


Yes. An owner may elect to shorteD the duration of a 
mechanic's lien by causing a notice of contest to be recorded 
and served upon the lienor. If the lienor fails to institute an 
action to enforce the lien within sixty days after service of such 
notice the lien is automatically extinguished. 


Same facts as Problem 3 except that the lienor amended his 
claim of lien on March 20, 1979. Can marketable title be 
conveyed on May 15, 1979? 


Answer: Yes. The filing of an amended claim of lien does not toll the 
running of the sixty day time limitation. 
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Authorities 
; References: 


Comment: 
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8.2 


F.S. 713.21(3), .22(1)-(2) (1979); Jack Stilson & Co. u. Caloosa 
Bayuiew Corp., 278 So. 2d 282 (Fla. 1973); Kimbrell u. Fink. 78 
So. 2d 96 (Fla. 1955); Bowery u. Babbit, 99 Fla. 1151. 128 So. 
801 (1930); 2 BOYER, FLORIDA REAL ESTATE 
TRANSACTIONS §§33.19-.20 (1980); I FLORIDA REAL 
PROPERTY PRACTICE §8.43 (CLE 2d ed. 1971 1. 


Any interested party may further shorten the period within 
which a mechanic's lien may be enforced by filing a complaint 
in the circuit court of the county in which the land is located. 
Upon the filing of such complaint the clerk will issue a 
summons to the lienor, and unless the lienor institutes an 
action to enforce the lien or shows cause why the lien should 
not be enforced within 20 days, the court will cancel the lien. 
F.S. 713.21(4) (1979). 
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- STANDARD 8.3 


CLAIM OF LIEN - NOTICE 


8.3 


STANDARD: A CLAIM OF LIEN PROPERLY RECORDED 
CONSTITUTES CONSTRUCTIVE NOTICE TO ALL PERSONS OF 
THE CONTENTS AND EFFECT OF SUCH CLAIM. 


Problem: 


Answer: 


A claim of lien has been recorded on Blackacre. Is a title 
examiner on constructive notice of the existence of alien? 


Yes. 


Authorities F.S. 713.08(5) (Supp. 1980); 2 BOYER, FLORIDA REAL 
& References: ESTATE TRANSACTIONS §33.15 (1980). 


Comment: Errors or omissions in the claim of lien will not affect its 
validity as against one not adversely affected by the error or 
admission. F.S. 713.08(4)(a),(c) (Supp. 1980); Continental 
Casualty Co. v. Associared P/a.stics, Inc., 347 So.2d 822 (3d 
D.C.A. Fla. 1977); Adobe Brick and Supply Co. v. 
Cent&·Winston Corp., 270 So.2d 755 (3d D.C.A. Fla. 1972); 
George J. Motz Const. Corp. v. Coral Pines, Inc., 232 So.2d 441 
(4th D.C.A. Fla. 1970). 
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STANDARD 8.4 


MECHANICS' LIENS - PRIORITY AS AGAINST 
PURCHASERS AND OTHERS 


8.4 


STANDARD: MECHANCIS' LIENS HAVE PRIORITY OVER ANY 
CONVEYANCE OR ENCUMBRANCE NOT RECORDED AS OF THE 
TIME THE LIEN AITACHES, BUT CONVEYANCES OR 
ENCUMBRANCES RECORDED PRIOR TO THE TIME THE LIEN 
AITACHES HAVE PRIORITY OVER SUCH LIENS. 


Problem 1: Blackacre was being improved and a notice of commencement 
had been recorded. Subsequently, John Doe, the owner of 
Blackacre, mortgaged it to Richard Roe. The mortgage was 
recorded. Thereafter a subcontractor properly recorded a claim 
of lien for work perfonned during the construction. Is the 
mortgagee's interest in Blackacre subordinate to that of the 
lienor? 


Answer: Yes. 


Problem 2: John Doe obtains a construction mortgage in order to improve 
Blackacre. The mortgage contains a valid clause securing 
future advances. The mortgagee records the mortgage before 
the notice of commencement or any claims aCHen are recorded. 
Thereafter the mortgagee makes disbursements subsequent to 
the recording of the notice of commencement. Are both the 
mortgagee's interest in Blackacre and the later disbursements 
protected against the claims of Henors? 


Answer: Yes. 


Authorities F.S. 697.04, 713.07(3) (1979); Industruu Supply Corp. u. 
& References: Bricker, 306 So.2d 133 (2d D.C.A. Fla. 1975); 2 BOYER, 


FLORIDA REAL ESTATE TRANSACTIONS §33.17[2] 
(1980); I FLORIDA REAL PROPERTY PRACTICE §l7.23 
(CLE 2d ed. 1971). 


Comment: Mortgages securing future advances take priority from the 
date of the recording thereof provided the mortgage instru
ment complies with F.S. 697.04. Advances made within 
twenty years of the execution of such a mortgage shall be 
protected as against liens attaching subsequent to the 
recording of the mortgage instrument. F.S. 697.04, 713.07(3) 
(1979); Industrial Supply Corp. u. Bricker, 306 So.2d 133 (2d 
D.C.A. Fla. 1975). 
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STANDARD 8.5 


VALIDITY OF MECHANICS' LIENS INCURRED 
BY LESSEE AS AGAINST LESSOR'S INTEREST 


8.5 


STANDARD: MECU.JeAS' AND MATERIALMEN'S LIENS FOR 
WORK DONE AND &M:\tl:iIAL FURNISHED AT THE REQUEST OF 
A LESSEE MAY ENCUMBER THE TITLE OF THE LESSOR IF THE 
IMPROVEMENTS ARE MADE IN ACCORDANCE WITH AN 
AGREEMENT BETWEEN THE LESSEE AND LESSOR. 


Problem: 


Answer: 


Authorities 
& References: 


Comment: 


John Doe leased Blackacre to Richard Roe. In accordance with 
the terms of the lease, Roe caused improvements to be 
constructed upon Blackacre. A materialman filed a lien 
against the land for nonpayment by Roe. The lease was 
recorded but did not expressly provide that Doe's interest 
would not be subject to liens for improvements made on behalf 
of the lessee. Is the lien enforceable against Doe's interest? 


Yes. 


F.8. 713.10 (1979); Anderson u. Sokolik, 88 So.2d 511 (Fla. 
1956); Edward L. Nezelek, Inc. u. Food Fair Properties Agency, 
Inc., 309 So.2d 219 (3d D.C.A. Fla. 1975); Robb u. Lott Pauing 
Co., 289 So.2d 776 (4th D.C.A. Fla. 1974); Jenkins v. Graham, 
237 So.2d 330 (4th D.C.A. Fla. 1970); 2 BOYER, FLORIDA 
REAL ESTATE TRANSACTIONS §33.05[2] (1980); I 
FLORIDA REAL PROPERTY PRACTICE §l6.25 (CLE 2d ed. 
1971). 


F.S. 713.10 (1979) provides that, in the absence of fraud, the 
title of the lessor shall not be subject to liens for improvements 
made by the lessee when the lease is recorded and expressly 
prohibits such liability. It is not clear whether such an express 
prohibition will prevent exposure of the lessor's interest where 
the recorded lease also contains a provision requiring the 
lessee to make the improvements. 


No position is taken with respect to what may be required to 
constitute a sufficient agreement between the lessee and 
le880r. Furthermore, although not entirely clear, it would 
appear that there is no requirement that such agreement be 
contained in the lease itself. See F.S. 713.10; Brenner u. 
Smu/lian,84 So.2d 44 (Fla. 1955); Edward L. Neze/ek, Inc. u. 
Food Fair Properties Agency, Inc., 309 So.2d 219 (3d D.C.A. 
Fla. 1975); Robb u. Lolt Pauing Co., 289 So.2d 776 (4th D.C.A. 
Fla. 1974); Jenkins u. Graham, 237 So.2d 330 (4th D.C.A. Fla. 
1970); Ton Joyce Realty Corp. u. Popkin, 111 So.2d 707 (3d 
D.C.A. Fla. 1959). 
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STANDARD 8.6 


MECHANICS' LIENS - WANER 


8.6 


STANDARD: A LIENOR MAY WAIVE HIS RIGHT TO CLAIM A 
MECHANIC'S LIEN, AND IF WAIVED A CLAIM OF LIEN BY THAT 
LIENOR DOES NOT ATTACH TO THE PROPERTY. 


Problem 1: A written contract between the owner and contractor provided 
that the contractor waived his right to claim a lien pursuant to 
Chapter 713, Part 1, Florida Statutes. Does a claim of lien 
thereafter recorded by the contractor constitute a valid me· 
chanic's lien? 


Answer: No. 


Problem 2: Same facts as Problem 1, but the waiver is given to the con
tractor by a subcontractor. Is the subcontractor's claim of lien 
valid? 


Answer: No. 


Authorities F.8. 713.20(2) (1979); Jowein, Inc. u. Sudy Realty Corp., 73 
& References: So.2d 227 (Fla. 1954); Greco-Dauis Contracting Co. u. Steu


rnier, Inc., 162 So.2d 285 (2d D.C.A. Fla. 1964); 2 BOYER, 
FLORIDA REAL ESTATE TRANSACTIONS §33.25[4] 
(1980). 


Comment: A laborer may waive his mechanic's lien only to the extent of 
labor theretofore performed. F.S. 713.20(2) (1979). 
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Acceptance of an unsecured note by the lienor for all or any 
part of his claim does not constitute a waiver thereof unless 
expressly so agreed in writing. F.S. 713.20(1) (1979); Ideal 
Roofing & Shut Metal Works, Inc. u. Katzentine, 127 So.2d 116 
(3d D.C.A. Fla. 1961). 


A lienor may waive any part of his lien, except that a laborer 
may waive only that part of his lien covering labor already 
performed. F.8. 713.20(3) (1979); Ideal Roofing & SMet Metal 
Works, Inc. u. Katzentine, 127 So.2d 116 (3d D.C.A. Fla. 1961). 


A lienor may waive his right to claim a mechanic's lien by 
implication, but the implication derived from the lienor's con
duct must be clear and unambiguous. Mills u. Robert W. Gott
fried, Inc., 272 So.2d 837 (4th D.C.A. Fla. 1973). See F.S. 
713.20(2) (1979). 


July, 1981 







-
STANDARD 9.1 


LIEN OF JUDGMENT 


STANDARD: A JUDGMENT OR DECREE REQt:lRING THE PAYMENT OF 
MONEY RENDERED ON OR AFTER JUNE 5, 1939, WIDCH WAS NOT RE· 
CORDED IN THE INCLUSIVE PERIOD OF JUNE 16, 1967 THROUGH DE· 
CEMBER 31, 1971, DOES NOT BECOME A LIEN ON THE DEBTOR'S REAL 
ESTATE UNTIL A CERTIFIED COPY THEREOF IS RECORDED IN THE 
OFFICIAL RECORDS OR JUDGMENT LIEN RECORD OF THE COUNTY 
WHERE THE LAND IS LOCATED, WIDCHEVER IS MAINTAINED AT THE 
TIME OF RECORDATION. 


Problem: John Doc recovered a judgment in Alachua County against Rich· 
aTd Roe on July I, 1982. The original judgment was recorded in the 
Official Records of Alachua County. where Roe's land was located. 
However, a cenified copy of the judgment was nOI recorded in that 
county. Roe conveyed his Alachua County land to Mary loe in 
1987. Is Loe's title free from the lien of the judgment' 


Answer: Yes. Recording a cenified copy of a judgment. order. or decree is 
essential to obtain a valid lien on real estale. 


Authorities FLA. STAT. §55.1O (1987); Smith Y. Venus Condominium Assn .. 
& References: 352 So. 2d 1169 (Fla. 1977); SteinbrecMr Y. Cannon, 50 I So. 2d 


659 (1st D.C.A.), rev. denied, 509 So. 2d 1119 (Fla. 1987); I 
BOYER. FLORIDA REAL ESTATE TRANSACTIONS §14.15 
(TS 9.1) (1987); 2 BOYER. FLORIDA REAL ESTATE TRANS· 
ACTIONS §J4.16 (1987). ViI' 


Comment: FLA. STAT. 055.10 (1987) applies whether the judgment is ren° 
dered in a state or federal court. Sa lII'U.S.c. 11962; 2 BOYER. 
FLORIDA REAL ESTATE TRANSACllONS §J4.16 (1987), and 
I FLORIDA REAL PROPERTY PRACllCE §9.8 (ClE 2d ed. 
1971). 


Apparently an execution lien on real prope:ny cannot attach before 
a judgment lien attaches. Therefore. the mere act of delivering a 
writ of execution to and levy by a sheriff cannot alone create a lien 
on real property. A certified copy of a final judgment must be re· 
corded before an individual can obtain a lien on Teal property. Ser 
Sreinbr<cher v. Cannon. 561 So.2d 659 (Fla. 1st D.C.A. 1987); 
REAL PROPERTY TITLE EXAMINATION AND INSUR· 
ANCE IN FLORIDA 15.20 (ClE 2d ed. 1988). 


FLA. STAT. §55.1O (1987) states that the certified copy of the judg· 
mcnt can be recorded in the Official Records or Judgment Lien 
Record. However. the Judgment Lien Record was eliminated as of 
January 1. 1972 and all circuit courts have been required to adopt 
Official Records. See FLA. STAT. §28.222(2) 11987); FLA. STAT. 
§28.222(6) (1979). 


For a discussion on the creation of a judgment lien recorded during 
the inclusive period of June 26.1%'7 through December 31. 1971. 
see Title Standard 9.1·1 (Lien of Judgment). 
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For a discussIOn of the statute 01 IImltaliOns \)n :n:~ ,:.::'rt. ~<=.::' T,(!e 
Standard 9.2 (limitation on lien of Judgment) J.nd Tale Standard 
9.2-1 (limitations on lien of judgments on or after Jul~ I. \98'7). 
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STANDARD 9.1-1 


LIEN OF JUDGMENT 


STANDARD: A Jt:DGMENT, ORDER, OR DECREE REQUIRING THE PAY
MENT OF MONEY AND RECORDED IN THE INCLUSIVE PERIOD OF 
JUNE 16, 1967 THROl'GH DECEMBER 31, 1971 BECOMES A LIEN ON THE 
REAL ESTATE OW",""ED BY THE JUDGMENT DEBTOR WHEN EITHER 
THE ORIGINAL FINAL JUDGMENT, ORDER, OR DECREE, OR A CERTI
FIED COPY THEREOF, HAS BEEN RECORDED IN THE OFFICIAL RE
CORDS OR JUDGMENT LIEN RECORD OF THE COUNTY Wm;RE THE 
LAND IS LOCATED, WIDCHEVER IS MAINTAINED AT THE TIr.t~ OF REC
ORDATION. HOWEVER, IN ANY COUNTY OTHER THAN THE FORnt 
COUNTY, RECORDATION OF A CERTIFIED COpy OF THE . .JUDGMENT. 
ORDER. OR DECREE IS NECESSARY TO ESTABLISH A VALID LIEN ON 
LAND OF THE DEBTOR LOCATED IN THE NON-FORUM COUNTY. 


Problem 1: 


Answer: 


Problem 2: 


Answer: 


Authorities 
& References: 


Comment: 


John Doe recovered a judgment in Alachua County against 
Richard Roe on July I. 1970. The original judgment was recorded 
in the Official Records of Alachua County; where Roc's land was 
located. However. a cenlficd copy of the judgment was nOI re
corded in that county. Roc conveyed his Alachua County land to 
Ma~·loe in 1987. Is loe's title free from the lien of the judgment~ 


No. Recording a certlfied copy of a judgment, order, or decree in 
the forum count" is not essential to obtain a valid lien on real estate 
when the judgment. order, or decree was recorded during the inclu
sive period of June 26.1967 through December 31. 1971. 


John Doe recovered a judgment in Alachua County against Rich
ard Roe on July I, 1970. The original judgment was recorded in the 
Official Records of Alachua County. However, a cenified copy of 
the judgment was not ~orded in any county in Florida. Roe COD


veyed land he owned in Dade County to Mary Loe in 1987.15 Loe's 
title free from the lien of the judgment'? 


Ye's. Recording a cenified copy of a judgment, order, or decree in 
a county other than the forum COUDty is essentiaJ to obtain a valid 
lien on real estate-, 


FL ..... STAT. §55.1O (1971); Smith v. Venus Condo. Assn .. 352 So. 
2d 1169 (Fla. 1977); Steinbrecher v. Cannon. SOl So. 2d 659 (1st 


D.C.A.). ri\'o tknJ.d. 509 So.2d 1119 (Fla. 1987); MeadoM·s De\'. 
Co. , .. lhl~. 345 So. 2d 769 (Flo. 1st D.C.A. 1977). affd sub nom. 
Smi,h \'. Venus Condo. Assn .. 352 So. 2d 1169 (Fla. 1977): FLA. 
ST .... T.§55.IO (1971): I BOYER. FLORIDA REAL ESTATE 
TR.A;SSACTIONS §14.15 (TS 9.1) (1988); 2 BOYER. FLORIDA 
REAL ESTATE TRANSACTIONS §34.16(1988). 


Caution should be exercised with respect to federal judgments ren-
4'~m:t during this time period. Such judgments may have become 
hens throughout the federal coun district where the judgment "'as 
rendered. These liens ma ... have attached without recordation in the . . 
Offl.:ial Records of the COUnty where the propeny is located b~ the' 
operation of the Federal Conformity Act. Se~ I FLORIDA RE.o\L 
PROPERTY PRACTICE §9.8 (CLE 2d ed. 1971). Bul see .I/ead-


Tr.~ F . ~ . .;., li~! 







Im',f De\,. Cd. \ {hit!. 345 So _\1 ~r'i9 (/~t D.CA..). af!";( ~uh ,l\)m 
Smith v. ~enuj Condo Ani1. 352 So. 2d 1169 (Fla. I~;-l 


Examination of titles for this time pc:r.io'd should include a re\\e .... 
of ihe judgments on record of the .. federal district court for an~ 
property located in the territorial- jurisdiction of that coun. Thl:;; 
jurisdiction may include coun~es other than the county In \10 hich 
the court itself is located. Sef,,'Doyle v. Wade. 23 Fla. 90. I 50.516 
11887). 


For a discussion of t)1{ creation of a lien by judgment. order. or 
decree rendered on.d'r after June 5. 1939". which was not recorded 
in the inclusin pcnod of June 26. 1967 through December 31. 1971 . 


. see Title Stand~rd 9.1 (lien of Judgment). 


For a discus'sion of the statute of limitation on this lien. see Title 
Standar~,.Iil (Limitation on Lien of Judgment) . 


./ 


/ 
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- STANDARD 9.2 


LIMITATION ON LIEN OF JUDGMEl'o, 


STANDARD: SUBJECT TO THE PROVISIONS OF FLA STAT. §55.10 (1917), 
NO JUDGMENT, ORDER, OR DECREE OR CERTIFIED COpy THEREOF 
OF ANY COURT SHALL BE A LIEN UPON REAL OR PERSONAL PROP
ERTY WITIUN THE STATE AFTER THE EXPIRATION OF TWENTY (20) 
YEARS FROM THE DATE OF THE ENTRY OF SUCH JlJDGMENT, OR
DER. OR DECREE. 


Problem: John Doe recovered a judgment against Richard Roc on July 8, 
1983. John Doe did nol record a certified copy of his judgment in 
the Official Records until August 3, 1986. When did the lien of the 
judgment expire? 


Answer: On midnight of July 7, 2003. twenty yean after the entT.V of the 
judgment. Note that the twenty-year period is measured from the 
dale of entry of the judgment, Dot from the date of recording the 
judgment or certifIed copy thereof. Also Dote that, as explained 
below. FLA. STAT. 155.10 (1987) does not apply "'troactive\y; thus 
one acquirina a judgment lien before July I, 1987 does nol need to 
be COJK.emed with the seven-year limitations described in FLA. 
STAT. "55.10(1)-(4) (1987), but should apply the rule stated in 
FLA. STAT. 155.081 (1979). For a discussion of the seven-year limi
tations in FLA. STAT.1t55.10(1)-(4) (1987). see Title Standard 9.2-
1 (Limitations on Lien of Judgments on or after July I. 1981). 


Authorities FLA STAT. 155.081 (1987); FLA. STAT. §§55.10(1)-(5) (1987); 
& Refe",ncos: FLA. STAT. 155.081 (1979). Su 2 BOYER. FLORIDA REAL 


ESTATE TRANSACTIONS 134.16 (1988); for a discussion of the 
statute of lim itati ODS under FLA. STAT. §55.OS1 (1987) .... REAL 
PROPERTY TITLE EXAMINATION AND INSURANCE IN 
FLORIDA §S.28 (ClE 2d ed. 1988). 


Comment: FLA. STAT. 055.10 (1981) applies prospectively. not retroactively. 
Su FLA. STAT. §S5.IO(S) (1987). 


The twenty·year statute of limitation applies to both decrees in eq
uityas well as judgments at law. See I FLORIDA REAL PROP
ERTY PRACTICE §8.29 (ClE 2d ed. 1971). 


The twenty·year limitation period is applicable to judgments en
tered in federal as well as state couru. See REAL PROPERTY 
TITLE EXAMINATION AND INSURANCE IN FLORIDA 
§5.28 (CLE 2d ed. 1988); I FLORIDA REAL PROPERTY PRAC
TICE §8.29 (ClE 2d ed. 1971). 


The twenty·year statute of limitation probably applies to judgments 
entered in favor of the State of Florida. S~r ""are \". CifY of .\fjami. 
132 So. 2d 446 (3d D.C.A.) (holding the statute applicable to mu
nicipa,l assessment liens). un deni~d. 140 So. ~d 302 (Fla. 1962); 
FLA. STAT. §95.011 (1985): I FLORIDA REAL PROPERT" 
PRACTICE §9.8 (ClE 2d ed. 1971). 







It is unclear whether this statute of limitation applle~ :0 Judgments 
entered in favor of the United States. Set Cusltr ~ th CUlt·hevn. 
283 U.S. 514 (1931); Unired Srates ~'. Kellum. 5:!3 F.:!d 1284 15th 
Cir. 1975); REAL PROPERTY TITLE EXAMI" -\TIO" -\,,01:'<
SURA:-ICE 1:-1 FLORIDA §5.28 (CLE 2d ed. (988); ATiF Di 
18.03.04. 


The twenty-year statute of limitation might be terminated early by 
the death of the judgment debtor. See Gi/pen \'. 8o~\'tr. 152 Fla. 
733. 12 So. 2d 884 (1943): REAL PROPERTY TITLE EXAM 1-
~ATlON AND INSURANCE IN flORIDA §5.28 (ClE 2d ed. 
1988). 


For a discussion of the limitation period on judgments rendered 
on or after July 1. 1987 under the provisions of FLA. STAT §55.1O 
(1987). sec Title Standard 9.2-1 (limitations on Lien of Judgments 
on or after July I. 1987). 
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STANDARD 9.2-1 


LIMITATIONS ON LIEN OF JUDGMENTS ON OR AFTER JULY 1.1987 


STANDARD: A JUDGMENT, ORDER, OR DECREE RENDERED ON OR AF
TER JULY I, 1987, BECOMES A LIEN ON REAL ESTATE IN ANY COUNTY 
WHEN A CERTIFIED COPY THEREOF IS RECORDED IN THE OffICIAL 
RECORDS OF THAT COUNTY, AND IT SHALL BE A LIEN FOR A PERIOD 
OF SEVEN (7) YEARS FROM THE DATE OF RECORDING THE CERTIFIED 
COpy IN THAT COUNTY. TlUS SEVEN-YEAR PERIOD MAY BE EX
TENDED FOR AN ADDITIONAL SEVEN-YEAR PERIOD BY RE-RECORD
ING A CERTIFIED COpy OF THE JUDGMENT, ORDER, OR DECREE 
WITIDN NINETY DAYS PRECEDING THE EXPIRATION OF THE INITIAL 
SEVEN·YEAR PERIOD. THE ADDITIONAL SEVEN-YEAR PERIOD MAY 
BE EXTENDED FURTHER BY RE-RECORDING A CERTIFIED COpy OF 
THE JUDGMENT, ORDER OR DECREE WITIDN NINETY DAYS PRECED
ING THE EXPIRATION OF THE ADDITIONAL SEVEN-YEAR PERIOD. IN 
NO EVENT, HOWEVER, SHALL THE LIEN UPON REAL ESTATE EXTEND 
BEYOND THE TWENTY-YEAR PERIOD PROVIDED FOR IN FLA. STAT. 
§55.011 (1987). 


Problem: John Doe recovered a judgment against Richard Roe on July I. 
1987. John Doe did not record a certilied copy of his judgment in 
the Official Records until August 3, 1990. When did the lien of the 
judgment expire? 


Answer: On midnight August 2, 1997. seven years after the certified copy of 
the judgment was recorded. However. if John Doe re-recorded a 
certified copy of the judgment within ninelY days preceding mid 
night August 2, 1997, then the lien would nol expire until midnight 
Ausust 2. 2004. Finally. if John Doc re-m:orded a certified copy 
of the judgment within ninety days preceding midnight August 2, 
2004. then the lien would not expire until midnight June 30, 2007. 
20 years aftcr the entry of the judgment. 


Authorities FlA. STAT. §SS.IO(I)-{S) (1987); FLA. STAT. §55.081 (1987). 
& References: 


Comment; FLA. STAT. §S5.10(1)-{4) (1987) applies prospectively. not retroac
tively. ~. FLA. STAT. §SS.IO(S) (1987). 


For a discussion of the creation of a lien by a judgment. order. or 
decree recorded during the inclusive period of June 26. 1967 
throulll December 31. 1971. see Title Standard 9.1-1 (Lien of Judg
ment). For a discussion of the creation of a lien by a judgment. 
order. or decree rendered on or after June 5. 1939 which was not 
recorded in the inclusive pe'riod of June 26. 1967 through December 
31. 1971. see Title Standard 9.1 (Lien of Judgment). 


For a discussion of the twenty-year period provided for in FLA. 
STAT. §55.081. see Title Standard 9.2 (Limitation on Lien of Judg
ment). 
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STANDARD 9.3 


SERVICE OF PROCESS 


9.3 


STANDARD: SINCE IT IS SERVICE OF PROCESS, RATHER THAN 
RETURN OF PROCESS, WHICH GIVES A COURT JURISDICTION 
OVER A DEFENDANT, RETURN OF A VAUDLY EFFECTIVE 
SERVICE OF PROCESS CAN BE AMENDED TO SPEAK THE TRUTH. 
HOWEVER, UNTIL PROPER PROOF OF SERVICE IS MADE, A 
COURT IS WITHOUT EFFECTIVE JURISDICTION TO ENTER ANY 
JUDGMENT AGAINST A DEFENDANT WHO HAS NOT APPEARED 
IN THE CAUSE OR OTHERWISE SUBMITTED HIMSELF TO THE 
COURT'S JURISDICTION. 


Problem 1: 


Answer: 


Problem 2: 


Valid service of process was made on John and Jane Doe, 
defendants in a mortgage forclosure proceeding. However, the 
sheriffs return recited only that service was made on Jane 
Doe. John Doe did not appear. The sheriff amended the return 
after the judgment was entered. Is the judgment valid against 
John Doe? 


No. 


Valid service of process is made on John and Jane Doe, 
defendants in a mortgage foreclosure proceeding. However, 
the sheriffs return recited only that service was made on Jane 
Doe. John Doe did not appear, but the sheriff amended the 
return prior to the entry of the judgment. Is the judgment valid 
as against John Doe? 


Answer: Yea. 


Authorities /(/osenski u. Flaherty, 116 So.2d 767 (Fla. 1960); Largay 
& References: Enrerprises, Inc. u. Berman, 61 So.2d 366 (Fla. 1952); 


lnrernational Typographical Union u. Ormerod, 59 So.2d 534 
(Fla. 1952); Wilmott u. Wilmott, 119 So.2d 54 (1st D.C.A. Fla. 
1960); F.S. 48.21 (1979); Fla. R. Civ. P. 1.070. 
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9.4 


STANDARD 9.4 


TITLE ACQUIRED BY MORTGAGOR AFTER 
EXECUTION OF MORTGAGE . 


STANDARD: A MORTGAGE GIVEN BY A MORTGAGOR THEN 
HAVING NO TITLE, BUT WHO SUBSEQUENTLY ACQUIRED TITLE, 
IS VALID EXCEPT TO THE EXTENT THAT RIGHTS OF THIRD 
PARTIES MAY HAVE INTERVENDED. 


~oblem: John Doe rno -t"aged Blackacre to Richard Roe. Doe was not 
then the owner of Blackacre. but subsequently acquired title 
thereto. Does the lien of Roe's mortgage attach to the 
after·acquired title? 


Answer: Yes. The mortgagor's after-acquired title inures to the benefit 
of the mortgagee. 


Authorities Taylor v. Federal Farm Morlg. Corp., 141 Fla. 703, 193 So. 758 
'" References: (1940); Florida Land Inv. Co. v. Williams, 84 Fla. 157,92 So. 


876 (1922); Hillman v. McCutchen, 166 So.2d 611 (3d D.C.A. 
Fla. 1964), cert. den. 171 So.2d 391. 


Comment: The Standard involves only the validity of the mortgage. 


The noride Bar 


Caution should be exercieed with respect to the rights of third 
partie8. 


The above Standerd may not apply to purchase money 
mortgages in some situations. See Florida Land Inv. Co. u. 
Williams, 84 Fla. 157, 92 So. 876 (1922); 1 BOYER, FLORIDA 
REAL ESTATE TRANSACTIONS §l5.11[3) (1980l. 
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9.5 


STANDARD 9.5 


MERGER OF TITLE AND MORTGAGE 


STANDARD: A DEED FROM THE FEE OWNER TO THE MORTGAGE 
HOLDER WHICH SHOWS AN INTENTION TO DISCHARGE THE 
MORTGAGE CREATES A MERGER AND THE MORTGAGE IS 
DISCHARGED. 


Problem: John Doe conveyed Blackacre to Richard Roe, the holder of a 
mortgage encumbering Blackacre, reciting therein that said 
conveyance was given for the purpose of extinguishing the 
debt. Was the mortgage discharged of record by the merger? 


Answer: Yes. 


Authorities Alderman v. Whidden,142 Fla. 647,195 So. 605 (1940); Stovall 
& References: v. Stokes, 94 Fla. 717, 115 So. 828 (1927); Jackson u. Relf, 26 


Fla. 465, 8 So. 184 (1890); Floorcraft Distributors, Inc. v. 
Horne-Wilson, Inc., 251 So.2d 138 (1st D.C.A. Fla. 1971); I 
FLORIDA REAL PROPERTY PRACTICE §8.15 (CLE 
2d ed. 1971); 2 BOYER, FLORIDA REAL ESTATE 
TRANSACTIONS §32.19 (1980); LTGF TN 22.05.10. 


Comment: The intention that the two estates merge must be clearly 
indicated on the record, and there should be no indication, 
from the record or otherwise, that the mortgagor has or claims 
grounds for setting aside the conveyance. 
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STANDARD 9.6 


IRREGULARITIES AND DISCREPANCIES 
IN SATISFACTIONS OF MORTGAGES 


9.6 


STANDARD: A SATISFACTION OF MORTGAGE IS SUFFICIENT 
NOTWITHSTANDING MINOR IRREGULARITIES OR DISCREPAN
CIES IF THE DESCRIPTIVE DATA REASONABLY DISTINGUISH 
THE MORTGAGE BEING SATISFIED FROM ALL OTHER MORT
GAGES. 


"Problem 1: The mortgage satisfaction makes no reference to the book and 
page where the mortgage on Blackacre is recorded. The aatis· 
faction contains a recital of the date, parties, and a description 
of Blackacre. The record does not disclose any other mortgage 
on Blackacre to which the deSCriptive data could apply. I. the 
satisfaction sufficient? 


Answer: Yes. 


Problem 2: The mortgage satisfaction correctly refers to the book and page 
where the mortgage on Blackacre is recorded. The satisfaction 
contains a recital of the parties and description of Blackacre 
but there is a discrepancy in the date recited. Is the satisfac
tion sufficient? 


Answer: Yea. If the satisfaction contains a discrepancy in more than 
one desCriptive item it generally should not be accepted. 


Problem 3: Same facta as Problem 2 except that reference to the date i. 
omitted in the satisfaction. Is the satisfaction sufficient? 


Answer: Yes. If the mortgage recording information is correct, then 
omission of other descriptive items can usually be ignored. 


Authorities BASYE. CLEARING LAND TITLES §353 (2d ed. 1970); 59 
& References: C.J.S. Mortgages §470(e) (1949); 3 FUND CONCEPT 48 (Sept. 


1971). 
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STANDARD 9.7 


SATISFACTION OF CORRECTION OR 
RE·RECORDED MORTGAGE 


9.7 


STANDARD: WHERE A MORTGAGE IS FOLLOWED BY ANOTHER 
WHICH CAN BE DETERMINED FROM THE RECORDS TO HAVE 
BEEN GIVEN TO CORRECT OR MODIFY THE FORMER, OR TO BE A 
RE·RECORDING OF THE FORMER, AND TO SECURE THE SAME 
OBUGATION, MARKETABILITY IS NOT IMPAIRED BY A FAILURE 
TO SATISFY THE EARUER OF THE MORTGAGES IF THE LATTER 


.IS SATISFIED OF RECORD. IN CASE OF RE·RECORDING OF THE 
SAME MORTGAGE, SATISFACTION REFERRING TO EITHER 
RECORD IS SUFFICIENT. 


Problem: John Doe mortgaged Blackacre to Richard Roe, the mortgage 
being properly recorded. Thereafter, John Doe placed of record 
a mortgage in favor of Richard Roe which encumbered only the 
west one-half of Blackacre. The latter instrument recited that 
it was given to correct an erroneous description in the earlier 
mortgage. Subsequently, the latter mortgage was satisfied of 
record. May the earlier mortgage be disregarded? 


Answer: Yes. 


Authorities F.B. 701.03 (1979); F.S. 701.04 (Supp. 1980); MatMson v. 
& References: Thompson, 20 Fla. 790 (1884); BASYE, CLEARING LAND 


TITLES §353 (2d ed. 1970); 2 PATTON ON TITLES §567 (2d 
ed. 1957). 


Comment: By satisfying the correcting mortgage, the mortgagee 
acknowledges the modification. 
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Caution should be exercised when the satisfaction is of the 
earlier mortgage, rather than the later one. See 6 FUND 
CONCEPT 43 (Aug. 1974). 
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STANDARD 9.8 


PRIORITY OF PURCHASE MONEY 
MORTGAGE OVER DOWER 


9.8 


STANDARD: THE UEN OF A PURCHASE MONEY MORTGAGE IS 
SUPERIOR TO THE DOWER RIGHTS OF THE MORTGAGOR'S 
SPOUSE, INCLUDING THE INCHOATE DOWER RIGHTS OF A 
MARRIED WOMAN AUTHORIZED BY LAW PRIOR TO OCTOBER 1, 
1973. 


'Problem 1: Mary Doe, a married woman, purchased Blackacre in her own 
name on August I, 1974, and gave back to Seller a purchase 
money mortgage. John Doe, her husband, did not join in the 
execution of the mortgage. Mary Doe died on December 1, 
1974. Assuming John Doe elects to take dower, is his dower 
right superior to the lien of Seller's mortgage? 


Answer: No. 


Problem 2: John Doe, a married man, purchased Blackacre in his own 
name on August 1. 1970, and gave back to Seller a purchase 
money mortgage. Mary Doe, his wife, did not join in the 
execution of the mortgage. The mortgage was later foreclosed 
by the holder. Could Mary Doe claim an inchoate right of 
dower even though not made a party to the foreclosure, 
assuming John Doe died prior to October 1, 1973? 


Answer. No. 


Authorities Hatch u. Trabue, 99 Fla. 1169, 128 So. 420 (1930); Lewis u. 
& References: Belknap, 96 So.2d 212 (Fla. 1957); I FLORIDA REAL 


PROPERTY PRACTICE §l7.40 (CLE 2d ed. 1971). 
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CHAPTER 10 


NAMES 


STANDARD 10.1 


ABBREVIATIONS, DERIVATIVES, AND NICKNAMES 


10.1 


STANDARD: ALL CUSTOMARY AND GENERALLY ACCEPTED 
ABBREVIATIONS, DERIVATIVES, AND NICKNAMES OF FIRST 
NAMES AND MIDDLE NAMES SHOULD BE RECOGNIZED AS THE 
EQUIVALENT THEREOF. 


Problem: 


Answer: 


Blackacre was conveyed to L. Joseph Emery and Frederick 
Stephens as grantees. A conveyance was then executed by L. 
Jos. Emery and Fred Stephens as grantors. May identity of 
the .. grantors be pre8umed? 


Yes. 


Authorities Johnson Q. State, 51 Fla. 44, 40 So. 678 (1906); Clinron Q. 


& References: Miller, 124 Mont. 463, 226 P.2d 487 (1951); 1 PATTON ON 4 
TITLES §74 (2d ed. 1957); 4 FUND CONCEPT l(Jan. 1972). 


Comment: As regards the use of initials, variances may be cured ten 
years subsequent to recording by F.S. 689.19 (1979). 
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STANDARD 10.2 


RULE OF IDEM SONANS 


10.2 


STANDARD: DIFFERENTLY SPElLED NAMES ARE PRESUMED 
TO BE THE SAME WHEN THEY SOUND AUKE, OR WHEN THEIR 
SOUNDS CANNOT EASILY BE DISTINGUISHED, OR WHEN 
COMMON USAGE HAS, BY CORRUPTION OR ABBREVIATION, 
MADE THEIR PRONUNCIATION IDENTICAL. 


Problem: Blackaere was conveyed to Lawrence Emery and Frederick 
Stephens as grantees. A conveyance is then executed by 
Laurence Emory and Frederick Stevens as grantors. May the 
discrepancy in spelling be disregarded? 


Answer: Yes. 


Authorities Burrows v. Hagerman, 159 Fla. 826, 33 So.2d 34 (1947): 
&: Reference.: Altman v. Simon, 109 Fla. 196, 147 So. 222 (1933): 1 PATTON 


ON TlTLES§77 (2d ed. 1957); 4 FUND CONCEPT 1 (Jan. 
1972). 
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10.3 


STANDARD 10.3 


RECITALS OF IDENTITY IN CONVEYANCES 


STANDARD: A RECITAL OF IDENTITY, CONTAINED IN A 
CONVEYANCE EXECUTED BY THE PERSON WHOSE IDENTITY IS 
RECITED, MAY BE REUED UPON UNLESS THERE IS SOME 
GENUINE REASON TO DOUBT THE TRUTH OF THE RECITAL. 


Problem 1: Blackacre was conveyed to Joe Emery. A conveyance is then 
executed by J. Lawrence Emery, usaid J. Lawrence Emery 
being also known as Joe Emery" as grantor. May identity of 
the grantee and grantor be presumed? 


Answer: Yes. 


Problem 2: Blackacre was conveyed to Laura Emery, as grantee. A 
conveyance is then executed by Laura Graham, formerly 
Laura Emery, or (nee Laura Emery) as grantor. May identity 
of the grantee and grantor be presumed? 


Answer: Yes. 


Authorities McKay u. Easton, 86 U.S. (19 Wall.) 619 (1873); 1·2 PATTON 
& References: ON TITLES §§21, 72, 78, 339 (2d ed. 1957); 4 FUND 


CONCEPT 1 (Jan. 1972). 
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STANDARD 10.4 


USE OR NON-USE OF MIDDLE 
NAMES AND INITlALS 


10.4 


STANDARD: THE USE IN ONE INSTRUMENT AND NON-USE IN 
ANOTHER OF A MIDDLE NAME OR INITIAL ORDINARILY DOES 
NOT CREATE A QUESTION OF IDENTITY AFFECTING TITLES. 


Problem 1: 


Answer: 


Problem 2: 


Answer: 


Problem 3: 


Answer: 


Blackacre was conveyed to Lawrence Emery. A conveyance 
was then executed by Lawrence J. Emery. May identity of 
these persons be presumed? 


Yes. 


Blackaere was conveyed to Lawrence Emery. A conveyance is 
then executed by Lawrence Joseph Emery. May identity of 
these persons be presumed? 


Yes. 


Blackacre was conveyed to Lawrence J. Emery. A conveyance 
is then executed by Lawrence Joseph Emery. May identity of 
these persons be presumed? 


Yes. 


Authorities Burroughsv. State, 17 Fla. 643(1880); 1 PATTON ON TITLES 
& References: §76 (2d ed. 1957). 


Comment: Variances between instruments affecting title with respect to 
the use 'or non-use of middle names or initials may be cured 10 
years subsequent to the recording thereof. F.S. 689.19 (1979). 
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STANDARD 10.5 


EFFECT OF SUFFIX 


10.5 


STANDARD: ALTHOUGH IDENTITY OF NAME RAISES THE 
PRESUMPTION OF IDENTITY OF PERSON, THE ADDITION OF A 
SUFFIX SUCH AS "JR." OR "II" TO THE NAME OF A SUBSEQUENT 
GRANTOR MAY REBUT THE PRESUMPTION OF IDENTITY WITH 
THE PRIOR GRANTEE. 


Problem: 


Answer: 


Blackacre was conveyed to John Doe. Later a conveyance 
thereof was executed by John Doe, Jr., 8S grantor. May 
identity of these persons be presumed? 


No. The use of the word "Jr," in the latter conveyance would 
indicate that there is more than one person bearing the name 
John Doe. A conveyance will be presumed to have run to the 
father in the absence of something in the deed evidencing 
intention to make the son the grantee. It will be necessary to 
explain the manner in which John Doe, Jr., acquired title as 
against John Doe. 


Authorities State ex rei. Nuccio o. Williams, 97 Fla. 159, 120 So. 310 (1929); 
& References: 4 FUND CONCEPT 1 (Jan. 1972). 
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10.6 


STANDARD 10.6 


NAME V ARlANCES IN CORPORATE CONVEYANCES 


STANDARD: CORPORATIONS ARE SATISFACTORILY 
IDENTIFIED ALTHOUGH THEIR NAMES ARE INCORRECTLY SET 
OUT OR VARIANCES EXIST FROM INSTRUMENT TO 
INSTRUMENT DUE TO THE OMISSION, ADDITION, OR 
MISSPELLING OF ANY PART OF THE CORPORATE NAME IF THE 
IDENTITY OF THE CORPORATION PLAINLY APPEARS FROM THE 
CONTENTS OF THE INSTRUMENT. AFFIDAVITS AND RECITALS 
OF IDENTITY MAY BE USED AND REUED UPON TO ()BVIATE 
VARIANCES TOO SUBSTANTIAL OR TOO SIGNIFICANT TO BE 
IGNORED. 


Problem: Blackacre was conveyed to A and B Land Development 
Company. a Florida Corporation, its proper name. Later a 
conveyance appears by A " B Development Co., a Florida 
corporation. May the identity of the grantee and grantor be 
presumed? 


Answer: Yea. 


Authorities F.S. 608.48, (1973) (repealed 1975); F.S. 694.12 (1979); 
& References: BASYE, CLEARING LAND TITLES §19 (2d ed. 19701; LTGF 


TN 11.07.03. 
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CHAPTER 11 


PLATS 


STANDARD 11.1 


CORRECTING ERROR IN NAME OR 
DESIGNATION OF PLAT 


11.1 


STANDARD: AN ERROR IN A CONVEYANCE WITH RESPECT TO 
THE NAME OR DESIGNATION OF A RECORDED PLAT MAY BE 
CORRECTED BY A CERTIFICATE OF THE CLERK OF THE 
CIRCUIT COURT WHEN THE NATURE OF THE ERROR IS 
REASONABLY CLEAR. 


Problem: 


Answer: 


John Doe conveyed land describing it as Lot 1, Block A of 
. Blackacres, Plat Book 5, Page 3 of the Public Records of Dade 
County, Florida, instead of the correct description of Plat Book 
5, Page 31. The Clerk of the Circuit Court for Dade County 
gave a certificate stating that the only plat of record in Dade 
County under the name of Blackacres is the one recorded in 
Plat Book 5, Page 31. Is a corrective deed neeeaaary? 


No. 


Authorities BASYE, CLEARING LAND TITLES §237 (2d ed. 1970); LTGF 
& References: TN 13.02.02. 


Comment: This Standard should be relied upon only when the facts and 
circumstances, such as the location of the land, references in 
other recorded documents, etc., make it reasonably clear that 
the corrected reference is the one intended. 
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STANDARD 11.2 


PRORATING ERRORS IN DIME IONS 


11.2 


STANDARD: WHERE THE TOTAL DIST CE IN A BLOCK OF A 
RECORDED PLAT IS GREATER OR Ss THAN THE ACTUAL 
DISTANCE SHOWN BY AN ACTUAL S VEY, THE OVERAGE OR 
SHORTAGE SHOULD BE PRORATED ETWEEN ALL OF THE LOTS 
IN THE BLOCK. 


Problem: A recorded plat shows a block comprised of Beven lots, each 
having a width of 10 feet. An actual survey shows that the 
aggregate frontage n the block is 693 feet. What are the 
actual dimensions f each lot in the block? 


Answer: 99 feet. The sam rule would apply if the actual survey reveals 
that the distan in the block is more than 700 feet. 


Authorities Madison v. aynes. 264 So.2d 852 (4th D.C.A. Fla. 1972); 1 
& References: BOYER, R1DA REAL ESTATE TRANSACTIONS §13.08 


(1980); C ON SURVEYING AND BOUNDARIES §222 
(3d ed. 1 9). 
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11.3 


STANDARD 1l.3 


RESERVATION OF REVERSIONARY INTEREST 


STANDARD: A CONVEYANCE BY THE DEDICATOR OF LOTS 
ABUTTING STREETS DEDICATED IN A PLAT CARRIES THE RE· 
VERSIONARY INTEREST IN THE ABUTTING STREETS TO THE 
CENTER UNE UNLESS THE GRANTOR CLEARLY PROVIDES 
OTHERWISE IN THE CONVEYANCE, EVEN THOUGH THE DEDICA· 
TION CONTAINS A PROVISION RESERVING THE REVERSIONARY 
INTEREST IN THE STREETS TO THE DEDICATOR, HIS HEIRS, 
SUCCESSORS, ASSIGNS, OR LEGAL REPRESENTATIVES. 


Problem 1: John Doe subdivided a tract of land and recorded the plat, 
dedicating the streets. The dedication contained the following 
language: "and does hereby dedicate to the perpetual use of the 
public, as public highways, the streets as shown hereon, re
serving unto himself, his heirs, successors, assigns, or legal 
representatives, the reversion or reversions of the same, when
ever abandoned by the public or discontinued by law." John 
Doe thereafter conveyed lots abutting streets in the subdivi
sion. These deeds referred to the plat but were silent with 
respect to the reversionary interest in the streets. Subsequent
ly a street was discontinued. Do the abutting owners now own 
the fee to the center line of the vacated street? 


Answer: Yes. 


Problem 2: Same facts as Problem 1, except the deeds from John Doe 
expressly reserve the reversionary interest in the streets. Do 
the abutting owners own ~he fee to the center line of the 
vacated street? 


Answer: No. The fee reverts to John Doe. 


Authorities F.S. 177.085 (1979); 5 FUND CONCEPT 45 (Sept. 1973). 
& References: 


Comment: The above Standard is based on F.S. 177.085, which became 
effective on July 1, 1972. The statute purports to be retroac· 
tive, but there is some question with respect to the constitu· 
tionality of its retroactive application. Therefore, as to Prob
lem 1, caution ahould be exercised as to plats filed prior to July 
1, 1972 which contain reversionary language. See Peninsula 
Point, Inc. u. South Georgia Dairy Co·Op, 251 So.2d 690 (tst 
D.C.A. Fla. 1971); 5 FUND CONCEPT 45 (Sept. 1973); LTGF 
TN 24.01.03. 
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11.4 


STANDARD 11.4 


ABANDONMENT OF STREET ON PLATTED LAND 


STANDARD: WHEN A STREET IS DEDICATED BY AN OWNER WHO 
DOES NOT PROPERLY RESERVE THE REVERSIONARY 
INTEREST, AND THE STREET IS THEREAFI'ER DISCONTINUED 
THROUGH LEGAL PROCESS, THE ABUTTING OWNERS TAKE THE 
FEE TITLE TO THE CENTER OF THE STREET. 


Problem: 


Answer: 


Authorities 
& References: 


Veronese Street was legally closed by the city. John Doe owned 
Blackacre which abutted Veronese Street. There was no 
effective reservation of the reversionary interest. John Doe 
claimed fee title to the center of the street. Was his claim of 
title valid? 


Yes. 


New Fort Pierce Hotel Co. u. Phoenix Title Corp .. 126 Fla. 552. 
171 So. 525 (1936); Smith u. Horn. 70 Fla. 484. 70 So. 435 
(1915); Florida S. Ry. u. Brown. 23 Fla. 104. 1 So. 512 (18871. 
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11.5 


STANDARD 11.5 


REVERSIONARY INTERESTS IN ABUTTING STREETS 


STANDARD: WHEN THE OWNER OF A PLAITED SUBDIVISION 
LOT OWNS AN INTEREST IN AN ABUTIING STREET, SUCH 
OWNERSHIP IS INCIDENTAL TO THE OWNERSHIP OF THE WT 
AND PASSES WITH A CONVEYANCE OF THE LOT AND IS 
ENCUMBERED BY A MORTGAGE OF THE LOT, UNLESS IT IS 
PROVIDED OTHERWISE IN THE CONVEYANCE OR MORTGAGE. 


Problem 1: John Doe conveys his subdivision lot which ahuts an 
abandoned street to Richard Roe. Does the conveyance by lots 
and block number only, carry the interest in the street? 


Answer: Yea. 


Problem 2: John Doe executes a quitclaim deed to Richard Roe of an 
abandoned street abutting his lot, which lot is subject to a 
mortgage. The mortgagee neither joins in the deed nor 
executes a release of mortgage with reference to the street. 
Is Richard Roe's title marketable? 


Answer: No. 


Authorities Seroandc Building Co. v. Zimmerman, 91 So.2d 289 (Fla. 
& References: 1956); Bucklu!ls v. Tomer, 78 So.2d 861 (Fla. 1955); Smith v. 


Horn, 70 Fla. 484, 70 So. 435 (1915); LTGF TN 13.01.04, 
24.01.03. 
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11.6 


STANDARD 11.6 


DESCRIPl'ION MADE BY REFERENCE TO A PLAT 


STANDARD: IF A DEED DESCRIBES PROPERTY CONVEYED BY 
REFERENCE TO A RECORDED PLAT, THE CONVEYANCE IS 
TAKEN SUBJECT TO EVERY PARTICULAR SHOWN ON THE PLAT. 


Problem: John Doe acquired title by a deed which described the property 
as Lot 1, Block A, of Blackaeres, Plat Book 7, Page 12 of the 
Public Records of Dade County, Florida. The recorded plat 
shows a 10 ft. wide easement within the northern boundary. 
Doe was never made aware of the easement. Is John Doe's title 
to the property subject to the easement shown on the plat? 


Answer: Yes. 


Authorities Kahn v. Delaware Securities Corp., 114 Fla. 32, 153 So. 308 
& Referenc .. : (1934); Lawyers' Title Guaranty Fund v. Milgo Electronics, 318 


So.2d 416 (3d D.C.A. Fla. 1975); 19 FLA. JUR. 2d, Deeds §132 
(1980); L TGF TN 24.03.01. 
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CHAPTER 12 


TAX LIENS 


CHAPI'ER 12 


TAX LIENS 


12.1 


STANDARD: REAL PROPERTY, THAT IS A PART OF THE ESTATE 
OF A RESIDENT DECEDENT, IS DIVESTED OF A STATE ESTATE 
TAX LIEN IF TRANSFERRED TO A BONA FIDE PURCHASER, 
MORTGAGEE, OR PLEDGEE FOR AN ADEQUATE AND FULL 
CONSIDERATION IN MONEY OR MONEY'S WORTH. 


Problem 1: John Doe, a Florida resident, was the record owner of 
Blackacre. The personal representative of John Doe's estate 
sold Blackacre to Simon Grant, pursuant to a court order. It 
appears that the sale was bona fide and adequate 
consideration was given. Is Simon Grant's title free of any 
state estate tax lien? 


Answer: Yea. 


Problem 2: John Doe, a Florida resident, was the record owner of 
Blackacre. The personal representative of John Doe's estate 
distributed Blackacre to Ralph Doe, a devisee, pursuant to a 
court order. Is Ralph Doe's title free of any state estate tax 
lien? 


Answer: No. 


Authorities F.8. 198.22 (1979); 2 BOYER, FLORIDA REAL ESTATE 
& References: TRANSACTIONS §34.14[2J (1980); I FLORIDA REAL 


PROPERTY PRACTICE §§8.45-.48 (CLE 2d ed. 1971); LTGF 
TN 2.10.02. 
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12.2 


STANDARD 12.2 


FEDERAL ESTATE TAX LIENS 


STANDARD: TITLE TO REAL PROPERTY DERIVED FROM A DE· 
CEDENT'S ESTATE IS NOT MARKETABLE UNLESS CLEARED OF 
THE LIEN OF FEDERAL ESTATE TAXES. 


Problem: John Doe was the record owner of Blackacre and died leaving 
an estate sufficiently large to be subject to federal estate taxes. 
The personal representative of John Doe's estate, being duly 
authorized. conveyed Blackacre to Richard Roe, before the 
administration of the estate was completed. The deed 
contained a recital that all debts and obligations of the estate, 
including taxes, had been paid in full. Was Richard Roe's title 
to Blackacre marketable? 


Answer: No. The lien of federal estate taxes may be cleared by 
recording (1) a certificate of release issued by the District 
Director of the Internal Revenue Service upon a finding that 
the liability assessed has been fully satisfied or is legally 
unenforceable; (2) a certificate of discharge of specific prop
erty. 


Authorities IRC of 1954 §6325; Treas. Reg. §§20.6325·1, 301.6325·1. 
& References: 


Comment: A showing that the decedent's estate was not subject to federal 
taxes, or the taxes were otherwise eliminated, as, for example, 
by the running of any applicable limitations period,will 
obviate the need to clear title of a federal estate tax lien. 


The federal estate tax lien is divested as to any part of the 
gross estate used for the payment of charges against the estate 
and expenses of its administration, allowed by any court 
having juriadiction. IRC of 1954 §6324(a)(l). Care should be 
taken to ensure that the factual basis for such divestment 
exists. 


With respect to property that is subject to a federal estate tax 
lien but is not derived from a decedent's estate, see Title 
Standard 12.3 (Federal Estate Tax Lien On Survivorship Prop· 
erty). 
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STANDARD 12.3 


FEDERAL ESTATE TAX LIEN ON 
SURVIVORSIDP PROPERTY 


12.3 


STANDARD: REAL PROPERTY IS DIVESTED OF A FEDERAL 
ESTATE TAX LIEN IF TRANSFERRED BY THE SURVIVING 
TENANT OF A JOINT TENANCY WITH RIGHT OF SURVIVORSHIP 
OR A TENANCY BY THE ENTIRETIES TO A BONA FIDE 
PURCHASER, MORTGAGEE, OR PLEDGEE FOR AN ADEQUATE 
AND FULL CONSIDERATION IN MONEY OR MONEY'S WORTH. 


Problem: John Doe and Mary Doe, husband and wife, owned Blackacre 
as a tenancy by the entiretiea. John Doe died and Mary Doe 
seeks to sell Blackacre. Is a release from federal estate taxes, 
and any liens thereunder, necessary? 


Answer: No. However, upon a conveyance of Blackacre. any estate tax 
lien would then attach to the sale proceeds and all of the other 
property of Mary DO.. 


Authorities IRC of 1954 §6324; Rev. Rul. 56-144, 1956-1 CUM.BULL. 563; 
& References: I FLORIDA REAL PROPERTY PRACTICE §§8.47, 17.27 


(CLE 2d ed. 1971); 2 BOYER, FLORIDA REAL ESTATE 
TRANSACTIONS §34.13[2] (1980); LTGF TN 2.10.02; 4 
FUND CONCEPT 15 (Apr. 1972). 


Comment: The title examiner should satisfy himself that the transfer of 
the property was bona fide, the consideration was 
substantially equivalent to the value of the property, and the 
dealings were at arm's length, "as between strangers." 
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12.4 


STANDARD 12.4 


ESTATE TAX LIEN - TEN-YEAR LIMITATION 


STANDARD: TITLE TO REAL PROPERTY DERIVED FROM A 
DECEDENT'S ESTATE IS DEEMED TO BE FREE OF ANY FEDERAL 
OR STATE ESTATE TAX LIEN IF THE DECEDENT HAS BEEN DEAD 
FOR MORE THAN TEN YEARS, UNLESS NOTICE OF ANY SUCH 
LIEN HAS BEEN FILED OR THERE ARE OTHER FACTS OF 
RECORD TO PUT THE EXAMINER ON NOTICE OF SUCH LIENS_ 


Problem: In 1960 John Doe, the record owner of Blackacre, died. 
Blackacre was distributed to Ralph Doe, the devisee under 
John Doe's will. Nothing appears of record to indicate that title 
to Blackacre was cleared of any possible estate tax lien. In 
1964 Ralph Doe gratuitously conveyed Blackaere to Richard 
Roe. No notice of an estate tax lien has been filed and nothing 
appears of record to indicate that such a lien exists. In 1975 is 
title to Blackacre unmarketable because the clearing of state 
and federal estate tax liens, if any, does not appear of record? 


Answer: No. 


Authorities IRC of 1954 §6324; F.S. 198.22, .33 (1979); 2 BOYER, 
& References: FLORIDA REAL ESTATE TRANSACTIONS §§ 34.13[31, 


34.14 [3J (1980); I FLORIDA REAL PROPERTY PRACTICE 
§§8.45-.48 (CLE 2d ed. 1971); LTGF TN 2.10.07. 


Comment: With respect to non-resident decedents, a state estate tax lien 
may be enforceable more than ten years after the date of the 
non-resident decedent's death.F.S. 198.33 (1979) provides that 
such lien is discharged only after a lapse of ten years from the 
date of the filing of notice of death or the date of the filing of an 
estate tax return, whichever is earlier. LTGF TN 2.10.07. The 
duration of a state estate tax lien may be extended by the 
filing of notice by the Department of Revenue. F.S. 198.33(1) 
(1979). No state estate tax lien continues for more than twenty 
yeare from the date of death of the decedent. F.S. 198.33(2) 
(1979). 


A federal estate tax lien may be unenforceable six years after 
aseeesment. IRC of 1954 §§6324(a)(l), 6502. 
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12.5 


STANDARD 12.5 


LIEN OF INTANGIBLE PERSONAL PROPERTY TAXES 


STANDARD: DELINQUENT INTANGIBLE PERSONAL PROPERTY 
TAXES ARE A LIEN UPON REAL PROPERTY ONLY WHEN A 
WARRANT ISSUED BY THE DEPARTMENT OF REVENUE FOR THE 
FULL AMOUNT DUE IS RECORDED IN THE COUNTY IN WHICH 
THE PROPERTY IS LOCATED. 


Problem: An intangible personal property tax was assessed against 
John Doe, the owner of Blackacre, for the year 1973. John Doe 
did not pay the tax. Nothing appears of record with respect to 
the delinquent tax. In 1975 John Doe conveyed Blackacre to 
Richard Roe. Did Richard Roe take subject to a lien for the 
intangible personal property tax? 


Answer: No. A lien would not attach until a warrant iSBued by the 
Department of Revenue is recorded in the county in which 
Blackacre is located. 


Authorities F.S. 199.262 (1979); 2 BOYER, FLORlDA REAL ESTATE 
& References: TRANSACTIONS §§34.11-.12 (1980); I FLORIDA REAL 


PROPERTY PRACTICE §§8.54, 17.26 (CLE 2d ed. 1971); 5 
FUND CONCEPT 11 (March, 1973). 


Comment: The statutes do not specify a limitation period. for this lien. It 
may continue for twenty years, the same 8S a judgment lien. 
See 2 BOYER, FLORlDA REAL ESTATE TRANSACTIONS 
§34.12[2] (1980). 


Prior to July 1, 1971, intangible personal property taxes 
became a lien in the county where levied from the time they 
became due and continued a8 a lien for seven years. In other 
counties they became a lien when a tax execution was 
recorded, and continued as a lien for seven years after the tax 
became due. The seven·year limitation period was repealed by 
the 1971 legislation and no similar provision was enacted. 
Thus, the limitation period applicable to liens arising under 
prior law also appears to be uncertsin. See F.S. 199.241-.251 
(1969); 2 BOYER, FWRlDA REAL ESTATE TRANS
ACTIONS §34.12 (1980). 
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CHAPTER 13 


TRUSTS 


STANDARD 13.1 


CONVEYANCES OR MORTGAGES BY OR TO 
TRUSTEES-EFFECT OF DESIGNATION "TRUSTEE" 


13.1 


STANDARD: THE WORDS "TRUSTEE" OR "AS TRUSTEE" FOLLOW
ING THE NAME OF A GRANTEE, TRANSFEREE, ASSIGNEE, OR 
MORTGAGEE DO NOT, OF THEMSELVES, CONSTITUTE NOTICE 
OF A TRUST WHERE THE INSTRUMENT CONTAINS NO OTHER 
REFERENCE TO A TRUST AND NO SUCH TRUST APPEARS OF 
RECORD_ 


Problem 1: Blackacre was conveyed to "Richard Roe, trustee" by deed 
which contained no other reference to a trust. The records fail 
to disclose a declaration or other evidence of a trust. Does the 
word "trustee" following the name of the grantee constitute 
notice of a trust? 


Answer: No. 


Problem 2: A mortgage was assigned to "Richard Roe, as trustee." The 
instrument contained no other reference to a trust and the 
records fail to disclose a declaration or other evidence of a 
trust. Maya subsequent assignee treat Richard Roe as holding 
the mortgage free from a trust? 


Answer: Yes. 


Authorities F.B. 689.07 (1979); I FLORIDA REAL PROPERTY PRAC
& References: TICE §to.36 (CLE 2d ed. 1971); I BOYER, FLORIDA REAL 


ESTATE TRANSACTIONS §to.05[3] (1980); see Grammer v. 
Roman, 174 So.2d 443 (2d D.C.A. Fla. 1965); Resnick v. Gold
man, 133 So.2d 770 (3d D.C.A. Fla. 1961). 


Comment: Section 689.07, prior to the 1959 amendment, only applied to 
deeds of conveyance. However, the 1959 amendment made 
section 689.07 applicable to instruments transferring, assign
ing, or mortgaging any interest in real property. The amend
ment purports to be retroactive but some question has been 
raised about its constitutionality in this regard. See LTGF TN 
22.03.07. 
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13.1 


Section 689.07 expressly provides that nothing therein shall 
preve!lt any person from recording a declaration of trust subse
quent to the recording of an instrument conveying. transfer
ring. assigning, or mortgaging any interest in real property. In 
such event any grantee, transferee, assignee, or mortgagee of 
the "trustee" taking prior to the recording of the declaration 
takes free from the claims of the beneficiaries. Although not 
expressly stated in the statute, it seems to be implied that any 
grantee, transferee, assignee, or mortgagee of the "trustee" 
taking subsequent to the recording of the declaration would 
take subject to the claims of the beneficiaries, and caution 
should he exercised in this situation. F.S. 689.07(4) (19791; 
LTGF TN 31.04.02. 


Although the point is undecided, there is some question as to 
whether actual knowledge of the existence of a trust agree
ment will withdraw from a grantee, transferee, assignee, or 
mortgagee of the trustee the protection of section 689.07, even 
where the conveyance to the trustee is strictly within the scope 
of section 689.07. LTGF TN 31.04.03. In addition, it has heen 
held that section 689.07 does not preclude a court of equity 
from declaring a resulting trust. In declaring a resulting trust, 
the court relied, inter alia, upon knowledge of the existence of 
a trust agreement. krundel Debenture Corp. v. LeBlond, 139 
Fla. 668, 190 So. 765 (1939). 


Under section 689.07, a conveyance to a person whose name is 
followed by the words "trustee" or "as trustee" in which no 
other reference is made to a trust creates a fee simple title in 
the grantee. The title thereby acquired i. subject to whatever 
dower rights exist at the time. See Title Standards, Chapter 20 
(Marital Property). 
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STANDARD 13.2 


IMPLIED POWER OF SALE 


13.2 


STANDARD: TITLE DERIVED FROM A DEED FROM A TRUSTEE, 
UNDER A VALID RECORDED TRUST WHICH CONTAINS NO 
EXPRESS POWER OF SALE, MAY BE MARKETABLE BY REASON 
OF AN IMPLIED POWER OF SALE IF THE TRUST IMPOSED ON 
THE TRUSTEE DUTIES WHICH COULD NOT BE PERFORMED IN 
THE ABSENCE OF SUCH POWER. 


Problem: Blackaere was devised to Richard Roe in trust to pay specific 
amounts in cash to specified beneficiaries within specified 
times and to distribute the remaining avails of the trust in 
cash to named beneficiaries in specified proportion. The trust 
was recorded and valid but contained no express power of sale. 
Roe, as trustee, conveyed by trustee's deed to Simon Grant. 
Did Grant acquire marketable title to Blackacre? 


Answer: Yes. Under the circumstances presented in the problem, the 
trustee could not perform the duties of payment and 
distribution in cash imposed on him by the trust instrument in 
the absence of a power of sale, which necessarily was implied. 


Authorities Jordan o. Landis, 128 Fla. 604, 175 So. 241 (1937); Walker o. 
& References: Clo.e, 98 Fla. 1103, 125 So. 521 (1929); First Baptist Church of 


Jacksonville v. American Bd. of Comm'r8 for Foreign Mission. 
66 Fla. 441, 63 So. 826 (1913); In re Walker's Will, 258 Wis. 65, 
45 N.W.2d 94 (1950); Annot., 23 A.L.R.2d 1000 (1952); I 
FLORIDA REAL PROPERTY PRACTICE §1O.28 (CLE 2d ed. 
1971). 


Comment: F.S. 737.402 (1979) and its predecessor, F.S. 691.03 (1973) 
provide that, in the absence of contrary or limiting provisions 
in the trust instrument, the trustee of a trust is authorized to 
sell real property. In the absence of court construction, 
however, there has been a reluctance to rely upon this 
provision. See I FLORIDA REAL PROPERTY PRACTICE 
§lO.29 (CLE 2d ed. 1971); LTGF TN 31.05.04. But see In re 
Will of Jones, 289 So.2d 42 (2d D.C.A. Fla. 1973) (finding the 
trustee had the power of sale under section 691.03(2)). 
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STANDARD 13.3 


EXECUTION OF DEED BY TRUSTEES 


13.3 


STANDARD: WHERE THERE ARE THREE OR MORE TRUSTEES OF 
A TRUST, A VALID DEED MAY BE EXECUTED BY A MAJORITY 
UNLESS THE TRUST INSTRUMENT PROVIDES OTHERWISE. 


Problem: The trust appointed John Doe, Frank Doe, and Richard Roe as 
trustees. The trust instrument was silent with respect to the 
number of trustees needed to act on behalf of the trust. John 
Doe and Frank Doe executed a deed to Simon Grant. Is Grant's 
title marketable? 


Answer: Yes. The answer assumes that the trustees had the power of 
sale. 


Authorities F.8. 737.404 (1) (1979); see I FLORIDA REAL PROPERTY 
& References: PRACTICE UO.3S (CLE 2d ed. 1971) (relying on F.S. 691.04, 


the predecessor of F.S. 737.404). 


Comment: Where the trust instrument appoints two trustees, the deed 
must be executed by both of them unless the trust instrument 
provides otherwise. 
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STANDARD 13.4 


DEED EXECUTED BY THE SURVIVOR 
OF TWO OR MORE TRUSTEES 


13.4 


STANDARD: A DEED EXECUTED BY THE SURVIVOR OR 
SURVIVORS OF TRUSTEES WHO HAD THE POWER OF SALE IN 
THE TRUST IS V AUD. 


Problem: John Doe and Richard Roe were named as trustees and John 
Doe, as trustee, executed a deed as survi VOT to Simon Grant. 
Attached to the deed is the death certificate of Richard Roe. Is 
Simon Grant's title marketable? 


Answer: Yes. 


Authorities F.S. 737.404 (2) (1979); see I FLORIDA REAL PROPERTY 
& References: PRACTICE §10.38 (CLE 2d ed. 1971) (relying on F.S. 691.04, 


the predecessor of F.S. 737.404). 


Comment: With respect to the number of trustees, or survivors, who must 
act, see Title Standard 13.3 (Execution of Deed By Trustees). 
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CHAPI'ER 14 


SOLDIERS' AND SAILORS' CIVlL RELIEF ACT 


STANDARD 14.1 


SOLDIERS' AND SAILORS' CIVIL RELIEF ACT -
DEFAULT JUDGMENTS 


14.1 


STANDARD: IN ANY ACTION INVOLVING THE TITLE TO REAL 
PROPERTY AFTER OCTOBER 17, 1940, WHEN THERE IS A 
DEFAULT OF ANY APPEARANCE BY THE DEFENDANT, IT MUST 
APPEAR THAT THE MOVING PARTY COMPUED WITH THE 
PROVISIONS OF TITLE 50, U.S.C. APP. SECTION 520 (SOLDIERS' 
AND SAILORS' CIVIL REUEF ACT OF 1940). 


Problem 1: John Doe entered military service on June I, 1967. In 1965 
John Doe had mortgaged Blackacre to Richard Roe, who 
started foreclosure proceedinge in 1970 after default in the 
terms of the mortgage. John Doe still held title to Blackacre or 
was otherwise a party defendant with a real interest. 
Blackacre was BOld to Richard Roe after foreclosure 
proceedings based upon a default judgment. There was no 
affidavit concerning John Doe's military service nor was there 
an appearance for John Doe. Is Richard Roe's title marketable? 


Answer: No. 


Problem 2: Same facta as in Problem 1 except that upon application of 
Richard Roe, the court appointed an attorney to represent 
John Doe and protect his interest. Is Richard Roe's title 
marketable? 


Answer: Yes. 


Authorities Soldiers' and Sailors' Civil Relief Act of 1940, 50 U.S.C. App. 
& References: §520 (1976); UI FLORIDA REAL PROPERTY PRACTICE 


§§5.6-.10 (CLE 2d ed. 1976). 


Comment: The safeguards afforded by section 520 do not apply to the 
modification, termination, or cancellation of any contract, lien. 
or obligation secured. by a mortgage, or to the foreclosure and 
sale of property which is security for any obligation, where the 
right is based upon a written agreement executed during or 
after the period of military service. Soldiers' and Sailors' Civil 
Relief Act of 1940, 50 U .S.C. App. §517 (1976). 
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14.1 


Judgments rendered in disregard of the provision of section 
520, while voidable, are not void. H in fact the defendant was 
not in the military service and no affidavit to that effect was' 
filed, an affidavit filed subsequent to final judgment indicating 
that at no time during the proceedings was the defendant 
entitled to the protection of the Soldiers' and Sailors' Civil 
Relief Act will cure, for title purposes, this defect in the 
judgement. See Soldiers' and Sailors' Civil Relief Act of 1940, 
50 U.S.C. App. §520(4) (1976); Courtney v. Warner, 290 So.2d 
101 (4th D.C.A. Fla. 1974); Eureka Homestead Soc'y v. Clark. 
145 La. 917.83 So. 191 (1919). 


With respect to the applicability of the Soldiers' and Sailors' 
Civil Relief Act to persons in the Public Health Service, see 50 
U.S.C. App. §511 (Soldiers' and Sailors' Civil Relief Act) and 
50 U.S.C. App. §464 (Selective Service Act). 
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STANDARD 14.2 


SOLDIERS' AND SAILORS' CIVIL RELIEF ACT _ 
FORECLOSURE OF MORTGAGES 


14.2 


STANDARD: DURING MILITARY SERVICE OF A MORTGAGOR 
AND FOR THREE MONTHS THEREAFrER HIS PROPERTY MAY 
NOT BE SOLD IN FORECLOSURE PROCEEDINGS EXCEPT 
PURSUANT TO AN AGREEMENT AS PROVIDED IN TITLE 50, U.S.C. 
APP. SECTION 517, UNLESS UPON AN ORDER PREVIOUSLY MADE 
BY THE COURT AND A RETURN THERETO MADE AND 
APPROVED BY THE COURT. 


Problem: John Doe was discharged from the service in June, 1966. In 
July, 1966, Richard Roe started foreclosure proceedings on the 
mortgage held by him encumbering Blackacre, owned by J ahn 
Doe. The mortgage was given in 1962 prior to the time of John 
Doe's military service. John Doe did not apPear. A default was 
entered against him on an affidavit stating that John Doe was 
not then in the military service. Is the subsequent sale valid? 


Answer: No, unless the sale was more than three months after Doe's 
discharge from service. 


Authorities Soldiers' and Sailors' Civil Relier Act of 1940, SO U.S.C. App. 
& References: §S32 (1976); III FLORIDA REAL PROPERTY PRACTICE 


§S.ll (CLE 2d ed. 1976). 
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CHAPTER 15 


TAX TITLES 


STANDARD 15.1 


TAX DEED OF RECORD FOR TWENTY YEARS 


15.1 


STANDARD: A TITLE BASED UPON A TAX DEED ISSUED BY THE 
CLERK OF THE CIRCUIT COURT IS MARKETABLE IF IT 
AFFIRMATIVELY APPEARS THAT: (!) THE TAX DEED HAS BEEN 
OF RECORD FOR MORE THAN 20 YEARS; (2) THE TAXES HAVE 
BEEN PAID BY THE TAX DEED GRANTEE. OR SUCCESSORS, FOR 
THAT PERIOD OF TIME; (3) SUBSEQUENT TO THE TAX DEED 
THERE HAS BEEN NO ADVERSE CLAIM ASSERTED OF RECORD 
AND NO POSSESSION ADVERSE TO THE TAX DEED GRANTEE, OR 
SUCCESSORS; (4) THE TAXES FOR WHICH THE TAX DEED WAS 
ISSUED HAD NOT BEEN PAID BEFORE THE EXECUTION OR 
ISSUANCE OF THE TAX DEED. 


Problem: John Doe received a tax deed from the Clerk of the Circuit 
Court of Orange County which was recorded on June 26, 1952. 
The records of the tax collector indicate that John Doe and his 
successors in title have paid the taxes on the property since 
that date. There are no deeds or other instruments of record 
indicating a claim or transfer of interest by the former title 
holder. Jurisdictional requirements leading up to the issuance 
of the tax deed, including nonpayment of the taxes on which it 
is based, appear to be proper. May the title be considered 
marketable? 


Answer: Ye8. 


Authorities F.8. 95.231(2) (1979) (formerly F.S. 95.23 (1973) as amended 
& References: by FLA. LAWS 1974, ch. 74-382, §17); Baldwin Co. v. Blais


dell, 82 So.2d 587 (Fla. 1955); Buck v. Triplett, 159 Fla. 772, 32 
So.2d 753 (1947); LTGF TN 30.01.03; 4 FUND CONCEPT 51 
(Oct. 1972). See Wernle v. Bellemead Dev. Corp., 308 So.2d 97 
(Fla. 1975). 


Comment: The payment of taxes by the tax deed grantee, or successors, 
was, under prior law, specifically set forth by statute. F.S. 
197.610 (1971). This statute was amended and renumbered as 
197.316, and then repealed by FLA. LAWS 1973, ch. 73-332, 
§34, effective July I, 1973. However, FLA. LAWS 1973, ch. 
73·333, §53, enacted subsequently and effective August 5, 
1973, purports to amend the repealed section, and F.S. 197.326 
(1973) deals with the application of the repealed section. 
However, F.S. 197.326 was itself repealed by FLA. LAWS 
1977, ch. 77·104. Therefore, it appears that the payment of 
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15.1 


taxes for the twenty-year period is a justifiable requirement 
for the application of this Standard, although specific statu
tory authority for it seemingly has been repealed, 


If it cannot be determined that the grantee or his successors 
paid the taxes for 20 years, title will still be marketable 
provided it appears the taxes have been paid and the former 
owner. or anyone claiming under him, did not pay the taxes 
and did not have the property assessed in his name. 
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STANDARD 15.2 


MURPHY DEEDS 


15.2 


STANDARD: A MURPHY DEED SHALL NOT BE CONSIDERED UN. 
MARKETABLE BY REASON OF BEING A TAX TITLE OR BY 
REASON OF THE LACK OF A DEED FROM THE FORMER OWNER, 
PROVIDED IT AFFIRMATIVELY APPEARS THAT: 


1. Title was previously divested out of the sovereign. F.S. 197.406(5) 
(1979); LTGF TN 30.05.01(1). 


2. Taxes on the land covered by the tax certificate were, in fact, delin
quent and not paid or deferred, and the land was not exempt from 
taxation at the time of the assessment for which the tax certificate was 
issued. F.S. 197.406(5) (1979); Wernle u. Bellemead Deu. Corp., 308 
So.2d 97 (Fla. 1975); 2 BOYER, FLORIDA REAL ESTATE TRANSAC. 
TIONS §31.0S[l] (1980); LTGF TN 30.05.01(2). 


3. The tax collector properly advertised the property prior to issuance of 
the tax sales certificate. Wells u. Thomas, 78 So.2d 378 (Fla. 1955); 2 
BOYER, FLORIDA REAL ESTATE TRANSACTIONS §31.0S[5] 
(1980); LTGF TN 30.05.01(3). 


4. The tax certificate upon which the deed is based was more than two 
years old on June 9, 1937. 2 BOYER, FLORIDA REAL ESTATE 
TRANSACTIONS §31.06[6] (1980); LTGF TN 30.05.01(4). 


5. The land was properly described in the deed and certificate. Susman u. 
Pockrus, 40 So.2d 223 (Fla. 1949); Allison u. Rogero, 112 So.2d 578 (3d 
D.C.A. Fla. 1959), cert. den. 115 So.2d 415; H & H Investment Co. v. 
Goldberg, 103 So.2d 682 (3d D.C.A. Fla. 1958); 2 BOYER, FLORIDA 
REAL ESTATE TRANSACTIONS §31.06[8] (1980); LTGF TN 
30.05.01(S). 


6. The deed was executed by the requisite number of trustees of the 
Internal Improvement Trust Fund (three if prior to September 1, 1967, 
and five on or after such date). F.S. 253.02 (1979); Watson u. Caldwell, 
158 Fla. 1,27 So.2d 524 (1946); 2 BOYER, FLORIDA REAL ESTATE 
TRANSACTIONS §31.OS[9] (1980); LTGF TN 30.05.01(7)(a). 


7. No co-tenant prior to the Murphy deed was eliminated in favor of 
another co-tenant under the Murphy deed. Andrews v. Andrews, 155 
Fla. 654, 21 So.2d 205 (1945); Albury v. Gordon, 164 So.2d 549 (3d 
D.C.A. Fla. 1964); 2 BOYER FLORIDA REAL ESTATE TRANSAC· 
TIONS §31.06[4] (1980); LTGF TN 30.05.01(8). 


8. The deed has been of record more than one year. F.S. 197.406(3) 
(1979); 2 BOYER, FLORIDA REAl.. ESTATE TRANSACTIONS 
§31.06[9] (1980); LTGF TN 30.05.01(71(6). 
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15.2 


9. Prior to the issuance of the Murphy deed: 
(a) the property was duly advertised by the clerk of the circuit 


court; 
(b) a newspaper copy of the advertisement was mailed to the 


trustees of the Internal Improvement Trost Fund; 
(c) and posted at the usual place at the courthouse; 
(d) and notice was given to the former owner, if the deed is dated 


prior to May I, 1946. 


Authorities 
& References: 


Comment: 


The Florida Bar 


Where there is no showing of compliance with paragraph 9 
above, the Murphy deed may be approved as marketable if it 
has been on record for more than 20 years and during that 
time the grantee or his successors have paid the taxes and no 
adverse claims have been asserted. F.8. 95.23 (repealed and 
replaced by FLA. LAWS 1974, ch. 74·382, §17, codified asF.B. 
95.231 (1979»; Baldwin Co. u. Blaisdell, 82 So.2d 587 (Fla. 
1955). Furthermore, even though the deed. has not been re· 
corded for over 20 years, the presumption that the clerk com
plied with the mailing and posting requirements may be relied 
on, provided the record does not affirmatively show non
compliance. BhuptriTU! u. Wohl Holding Corp., 147 Fla. 185, 3 
So.2d 524 (1941); 2 BOYER, FLORIDA REAL ESTATE 
TRANSACTIONS §31.06[7] (1980); LTGF TN 30.05.01(5)(c). 


No notice is required in sales to governmental units. F.S. 
197.38I(1)(b) (1979). 


F.S. 197.361-.441 (1979); I FLORIDA REAL PROPERTY 
PRACTICE §§9.60-.61, 10.102-.104 (CLE 2d ed. 1971); 2 
BOYER, FLORIDA REAL ESTATE TRANSACTIONS §31.06 
(1980); LTGF TN 30.05.01. 


A Murphy deed is subject to: 


(I) 
(2) 


(3) 


reservations in the Murphy deed; 
public service easements, restrictions and covenants 
running with the land contained. in a prior recorded 
instrument; 
and any outstanding tax certificate, or any municipal, 
special taxing district or special assessment liens 
against the property. F.B. 197.276-.281 (1979); 2 
BOYER, FLORIDA REAL ESTATE TRANSAC· 
TIONS §§31.06[2J-[3] (1980); LTGF TN 30.05.01(2), 
(9), (10). 
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CHAPTER 16 


RECORDING, NOTICE, AND PRIORlTIES 


STANDARD 16.1 


REFERENCE TO UNRECORDED OR IMPROPERLY 
RECORDED INSTRUMENT 


16.1 


STANDARD: AN UNRECORDED OR IMPROPERLY RECORDED 
INSTRUMENT REFERRED TO IN AN INSTRUMENT RECORDED IN 
THE CHAIN OF TITLE WILL ORDINARILY CONSTITUTE A CLOUD 
UPON THE TITLE. 


Problem: A conveyance of Blackacre refers to a mortgage, or other 
instrument, such as an option or a lease, thereon held by 
Richard Roe. There is no such mortgage or other instrument of 
record affecting the property. May the reference to the 
unrecorded instrument be disregarded? 


Answer: No. 


Authorities Hull v. Maryland Cas. Co., 79 So.2d 517 (Fla. 1954); Pierson v. 
& References: Bill, 133 Fla. 81, 182 So. 631 (1938); Gross v. Hammond, 123 


Fla. 471, 167 So. 373 (1936); Sapp v. Warner, 105 Fla. 245, 141 
So. 124 (1932); 1 BOYER, FLORIDA REAL ESTATE 
TRANSACTIONS §27.01 (1980); LTGF TN 22.03.12. 
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16.2 


STANDARD 16.2 


DELAY IN RECORDING CONVEYANCE 


STANDARD: DELAY IN RECORDING A CONVEYANCE WILL NOT 
AFFECT THE TITLE THEREBY ACQUIRED EXCEPT WHERE 
THERE ARE INTERVENING RIGHTS OF A THIRD PERSON. 


Problem: 


Answer: 


Richard Roe conveyed Blackacre to John Doe. The deed was 
not recorded until twelve years after its execution and ac
knowledgement. No question of third party rights is involved. 
Is the deed valid? 


Yes. 


Authorities F.S. 695.01 (1979); Moyer v. Clark, 72 So.2d 905 (Fla. 1954); 
& References: Black v. Skinner Mfg. Co., 53 Fla. 1090, 43 So. 919 (1907). 


Comment: If the record reflects, or examining counsel should learn, that 
Roe died or became incompetent prior to the time of recording, 
then it should be determined that the deed was delivered prior 
to such death or incompetency. LTGF TN 10.02.02. 
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16.3 


STANDARD 16.3 


DELAYED RECORDING OF DEED TO MORTGAGOR 


STANDARD: THE VAUDITY OF A MORTGAGE EXECUTED BY ONE 
WHO IS, IN FACT, THE OWNER, IS NOT AFFECTED BECAUSE IT IS 
RECORDED PRIOR TO THE RECORDING OF THE INSTRUMENT 
BY WHICH OWNERSHIP WAS ACQUIRED, WHERE RIGHTS OF 
THIRD PARTIES ARE NOT INVOLVED. 


Problem: 


Answer: 


John Doe conveyed Blackacre to Richard Roe, who thereafter 
mortgaged it to Edward Lane. Recording of the mortgage pre
ceded recording of the deed. No other instrument covering 
Blackacre was recording during this interval. Is the mortgage 
valid notwithstanding the delay in recording the deed to the 
mortgagor? 


Yes. 


Authorities McEwen v. Larson, 136 Fla. I, 185 So. 866 (1939); Southern 
& References: Bank & Trusleo. v.MalMrs, 90Fla.542,106So. 402(1925). 


Comment: The Standard involves only the validity of the mortgage. 
Caution should be exercised with respect to the rights of third 
parties. See LTGF TN 22.03.10. 
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16.3-1 


STANDARD 16.3-1 


DELAYED RECORDING OF DEED TO MORTGAGOR -
RIGHTS OF THIRD PARTIES 


STANDARD: A MORTGAGE RECORDED PRIOR TO THE 
RECORDING OF THE DEED CONVEYING TITLE TO THE 
MORTGAGOR DOES NOT CONSTITUTE CONSTRUCTIVE NOTICE 
TO THIRD PARTIES CLAIMING UNDER OR THROUGH THE 
MORTGAGOR UNLESS THE DEED BEARS A DATE PRIOR TO THE 
RECORDING DATE OF THE MORTGAGE. 


Problem 1: 


Answer: 


Problem 2: 


Answer: 


Authorities 
& References: 


Comment: 


John Doe conveyed Blackacre to Richard Roe who, thereafter, 
mortgaged it to Edward Lane. The mortgage was dated and 
recorded May 5. The deed from Doe to·Roe, dated May 1, was 
recorded May 10. On June 1, Richard Roe gave a "first 
mortgage" to Bank. Is Edward Lane's mortgage given priority 
over Bank's by the recording act? 


Yes. The Bank was under a duty to examine the records for 
instruments executed by Richard Roe which were recorded at 
any time after the date of the deed. Therefore, even though 
Lane's mQrtgage was outside the chain of title when it was 
recorded, the subsequently recorded deed brought the 
mortgage back within the record chain of title. 


Blackacre was owned by John Doe. On May 1 Richard Roe 
mortgaged Blackacre to Edward Lane by an instrument dated 
the same day. Lane recorded the mortgage that afternoon. By 
a deed dated and recorded on May 10, Doe conveyed Blackacre 
to Roe. On May 25, Roe executed a "first mortgage" to Bank. Is 
Edward Lane's mortgage given priority over Bank's by the 
recording statute? ' 


No. Although after-acquired title operates to make Lane's 
mortgage valid when Roe becomes the owner, Lane's mortgage 
is recorded outside the chain of title and does not provide 
constructive notice to third parties. Therefore Bank, a 
subsequent bona fide purchaser, has priority. 


1 BOYER, FLORIDA REAL ESTATE TRANSACTIONS 
§27.Q1 [2] (1980); 59 C.J.S. Mortgages §260 (1949); LTGF TN 
22.03.10; F.s. 695.01 (1979), 


A mortgage prior to record evidence of the mortgagor's 
ownership is a "wild instrument" as the mortgagor is a 
stranger to the record title. Such an instrument does not 
furnish constructive notice to third parties. See Title Standard 
16.5 (Wild Instrumenta - Stranger to Stranger); Poladia" v. 
JohlUlon, 85 So. 2d 140 (Fla. 1955). 
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16.3-1 


The standard is based in part on the principle that a 
subsequent party has a duty to check the record from the 
earliest time that the record reflects the possibility of 
ownership. Application of this principle would appear to apply 
equally to deeds dated and recorded on the same day. 
Therefore it is suggested. that the prudent title examiner 
search the record for the entire day on which the deed is dated 
and recorded for instruments affecting the title which were 
recorded earlier on the same day. 


This standard illustrates the doctrine of constructive notice. It 
should be noted that most instruments that are outside the 
chain of title, and thus do not give constructive notice, actually 
will be included in an abstract or other form of title 
information that is compiled by means of a tract index or a 
more complete search than is required by the chain of title 
concept. Such instruments wHl give actual notice to 
subsequent parties utilizing such title information. However, 
in situations where title information is usually not obtained, 
for example when the subsequent party is a judgment lien 
creditor or mechanic's lien claimant, questions of priorities 
will be decided by the concept of constructive notice as 
illustrated by this standard. 


A specific reference in a deed to a mortgage which is recorded 
outside the chain of title may be adequate to provide 
cons~ctive notice of the mortgage. Sapp v. Warner, 105 Fla. 
245, 141 So. 124 (1932). For a discussion of a reference in a 
deed which is sufficient to provide constructive notice of such a 
mortgage, see LTGF TN 22.03.10. See also, Title Standard 
16.1 (Reference To Unrecorded Or Improperly Recorded 
Inatrument). 


Title Standard 9.4 (Title Acquired By Mortgagor After 
Execution Of Mortgage) should be reviewed in the context of 
problem 2. 


Prior recording of the mortgage does not affect its validity as 
between the mortgagor and the mortgagee. See Title Standard 
16.3 (Delayed Recordings of Deed to Mortgagor). 
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16.4 


STANDARD 16.4 


POWER OF ATTORNEY - TIME OF RECORDING 


STANDARD: AN INSTRUMENT DULY EXECUTED BY AN 
ATTORNEY IN FACT UNDER A PROPER POWER OF ATTORNEY IS 
NOT AFFECTED BY THE FAILURE TO RECORD THE POWER OF 
ATTORNEY UNTIL AFTER THE INSTRUMENT EXECUTED 
THEREUNDER WAS RECORDED, PROVIDED THERE WERE NO 
INTERVENING EQUITIES. 


Problem 1: 


Answer: 


Problem 2: 


Answer: 


John Doe and Mary Doe, his wife, by Sam Smith, as their 
attorney in fact, conveyed Blackacre, non-homestead property, 
to Richard Roe by deed executed in regular form and promptly 
recorded in 1972. In 1974 the power of attorney was recorded 
and there were no intervening claimants to the property. Does 
Roe have marketable record title? 


Yes, provided the power of attorney was executed prior to the 
time it was exercised or included words of ratification. 


Same facts as above except that in 1973 a judgment was 
recorded against John Doe and Mary Doe, his wife. Does 
Richard Roe take free of the judgment? 


No. 


Authorities F.B. 695.01 (1979); Hu",lton u. Liggett, 110 Kan. 145, 202 P. 
& References: 972 (1921). 
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16.5 


STANDARD 16.5 


WILD INSTRUMENTS - STRANGER TO STRANGER 


STANDARD: A WILD INSTRUMENT, AS THE TERM IS USED 
HEREIN, IS A RECORDED INSTRUMENT WHICH PURPORTS TO 
AFFECT TITLE TO REAL PROPERTY IN WHICH NONE OF THE 
PARTIES TO THE INSTRUMENT HAVE EVER HAD A RECORD 
INTEREST. A WILD INSTRUMENT DOES NOT RENDER TITLE TO 
THE REAL PROPERTY UNMARKETABLE, PROVIDED THAT: (1) IT 
CAN BE REASONABLY DETERMINED FROM THE RECORD THAT 
THE WILD INSTRUMENT WAS INTENDED TO DESCRIBE OTHER 
REAL PROPERTY OR (2) THE WILD INSTRUMENT HAS BEEN OF 
RECORD FOR AT LEAST SEVEN YEARS AND NO FURTHER 
INSTRUMENTS HAVE BEEN RECORDED WHICH ARE BASED ON, 
OR ARISE OUT OF, THE WILD INSTRUMENT. 


Warning: 


Authorities 
& References: 


".-_ .. ,_ . .-
Comment: 


Any wild instrument places the examining attorney on notice 
of possible outstanding interests and requires a reasonable 
investigation with respect thereto. Such investigation should 
always include, but not be limited to, a determination as to 
possession of the real property and to whom taxes are assessed. 


Poladian v. Johnson, 85 So.2d 140 (Fla. 1955); Boord of Pub. 
Instruction v. McDonald, 143 Fla. 377, 196 So. 859 (1940l; 
Benner v. Kendall. 21 Fla. 584 (1885); IV AMERICAN LAW 
OF PROPERTY §l8.78 (1952); 2 PATTON ON TITLES §596 
(1979 Supp.!;_~A~~lNG LAND TITLES §137 (2d 
ed 1970); I:~1.02.02. 


The Standard should not be interpreted to mean that title to 
real pro~rty not meeting the requirements set forth will 
neee ar e e. 


.~:~ , 
The seven-year period has been arbitrarily adopted and is not 
based on statutory or case law. 


-----'If-th1mlIS. aa,wYiliJOcCliiauninOCtitle, iiien the length of such chain 
may be considered in detennining whether the record shows 
that the wild instrument contains an obviously mistaken 
description. 
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STANDARD 16.6 


EFFECT OF POSSESSION ON PRIORITY 
UNDER RECORDING ACT 


16.6 


STANDARD: POSSESSION BY ONE NOT HOLDING AN INTEREST 
OF RECORD PUTS SUBSEQUENT CREDITORS AND PURCHASERS 
ON NOTICE AND REQUIRES THEM TO ASCERTAIN THE FULL 
EXTENT OF A POSSESSOR'S CLAIM OR LOSE THE PROTECTION 
OF F.S. 695.01. 


Problem 1: 


Answer: 


Problem: 


Answer: 


Authorities 
& References: 


Comment: 


Oil Co. approached John Doe with an offer to lease oil, gas, and 
mineral rights to Blackacre. Doe was willing to enter into the 
lease but told Oil Co. that Richard Roe was presently "renting" 
Blackacre. After Oil Co. entered into the lease with Doe, it 
learned that Roe held an unrecorded lease which included an 
option to purchase. Roe was in possession of Blackacre during 
the negotiations between Oil Co. and Doe. Is Oil Co. protected 
by the recording act? 


No. Lessee Oil Co., a subsequent purchaser under the 
recording act, had a duty to determine the full extent of 
Richard Roe's rights. Although Roe's lease was unrecorded, his 
possession of the property was sufficient notice of his rights to 
defeat Oil Co.'s status as a subsequent purchaser without 
notice as required by F.8. 695.01. 


John Doe conveyed Blackacre to Richard Roe on June 5. Roe 
took possession, openly and visibly, on June 6. The deed from 
Doe to Roe was not recorded. Later that year Cement Co., 
knowing nothing about Roe, obtained a judgment against Doe 
and a lien on Blackacre. Is Cement Co.'s interest in the 
property protected by the recording act? 


No. Although Roe failed to record his deed, his possession of 
Blackacre prior to the judgment lien is notice to Cement Co. of 
Roe's rights. Cement Co. would lose the protected status of 
creditQr without notice under F.S. 695.01. 


Humble Oil & Refining Co. u. Laws, 272 So. 2d 841 (1st D.C.A. 
Fla. 1973); Carolina Portland Cement Co. u. Roper, 68 Fla. 299, 
67 So. 115 (1914); 1 BOYER, FLORIDA REAL ESTATE 
TRANSACTIONS §27.03 (1980); I FLORIDA REAL PROPER· 
TY PRACTICE §l3.36 (CLE 2d ed. 1971). See also, Denco, Inc. 
u. Belk, 97 So. 2d 261 (Fla. 1957). 


The above Standard and Problems are designed solely to illus
trate the effect of possession on priority under the Recording 
Act. It should be recognized that in accepting title under the 
above circumstances, adequate steps should be taken to estab
lish and preserve the fact of possession and its effect on the 
priorities. This usually will involve a judicial determination 
with respect to the fact of possession. 
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16.6 


Notice arising from possession has been variously character
ized as "constructive," "inquiry," "actual," and "implied 
actual." 1 BOYER, FLORIDA REAL ESTATE TRANSAC· 
TIONS §27.03 nn. 2·6 (1980). 


Actual knowledge of possession inconsistent with the record is 
not a prerequisite to imposition of the duty to inquire as to the 
full extent of the possessor's rights. Constructive notice is 
created by the fact of possession itself. 


A reasonable explanation of possession inconsistent with the 
record, as found in problem I, does not relieve the purchaser 
from a duty to inquire of the possessor himself. 


The standard takes no position on whether a duty to inquire is 
imposed by possession consistent with a leasehold interest of 
record. Some authorities hold that a duty to check beyond the 
record does exist but there is no Florida case on point. See 
BURBY, HANDBOOK OF THE LAW OF REAL PROPERTY 
§l34 (3d ed. 1965). 


As to the effective dates of liens, see Title Standard 8.1 (Effec· 
tive Date. Of Mechanics' Liens) and 9.1 (Lien Of Judgment!. 
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CHAPfER 17 


MARKETABLE RECORD TITLE ACT 


STANDARD 17.1 


EFFECT OF MARKETABLE RECORD TITLE ACT 


17.1 


STANDARD: THE ACT SHOULD BE REUED UPON TO ELIMINATE 
THOSE IMPERFECTIONS OF TITLE WHICH FALL WITHIN ITS 
SCOPE. 


Authorities F.S. 712.01-.10 (1979); City of Miami u. St. Joe Paper Co., 364 
& References: So. 2d 439 (Fla. 1978); ITT Rayonier, Inc. u. Wadsworth, 346 


So. 2d 1004 (Fla. 1977); Marshall u. Hollywood, Inc., 236 So. 2d 
114 (Fla.), cert. denied, 400 U.S. 964 (1970); Sawyer u. Modrall, 
286 So. 2d 610 (4th D.C.A. Fla. 1973), cerl. denied 297 So. 2d 
562 (Fla. 1974); Wilson u. Kelky, 226 So. 2d 123 (2d D.C.A. Fla. 
1969); Whaley u. Wotring, 225 So. 2d 177 (1st D.C.A. Fla. 
1969); I BOYER, FLORIDA REAL ESTATE TRANS
ACTIONS §§14.14 to .14-11 (1980). 


Comment: For a discussion of the constitutional question involved, see I 
FLORIDA REAL PROPERTY PRACTICE §6.6 (CLE 2d ed. 
1971). See also, Wichelman u. Messner, 250 Minn. 88, 83 N.W. 
2d 800 (1957); Annat., 71 A.L.R.2d 816 (1960); Boyer & Shapo, 
Florida's Marketable Title Act: Prospects and Problems, 18 
MIAMI L. REV. 103 (1963). In City of Miami u. St. Joe Paper 
Co., 364 So. 2d 439 (Fla. 1978), the Florida supreme court held 
that the Marketable Record Title Act is constitutional. 
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STANDARD 17.2 


MARKETABLE RECORD TITLE 


17.2 


STANDARD: A MARKETABLE RECORD TITLE TO AN ESTATE IN 
LAND EXISTS, SUBJECT TO THE SPECIFIC EXCEPTIONS OF THE 
ACT, WHEN A PERSON, ALONE OR TOGETHER WITH 
PREDECESSORS IN TITLE, HAS BEEN VESTED WITH SUCH 
ESTATE OF RECORD FOR THIRTY YEARS OR MORE AND 
NOTHING OF RECORD PURPORTS TO DIVEST THE PERSON OF 
THE ESTATE. 


Problem 1: 


Answer: 


Problem 2: 


Answer: 


Problem 3: 


Answer: 


Problem 4: 


The following chain of title appears of record. In 1920 John 
Doe conveyed Blackacre to "Richard Roe and his heirs for so 
long as the premises are used for residential purposes." In 
1930 Richard Roe conveyed Blackacre to "Simon Grant and his 
heirs." In 1950 Simon Grant conveyed Blackacre to "Thomas 
Frank and his heirs." In 1970 did Thomas Frank have 
marketable record title to Blackacre in fee simple absolute? 


Yes. The 1930 conveyance to Simon Grant purports to transfer 
the fee simple absolute interest which Thomas Frank claims 
and was recorded at least thirty years prior to the time 
marketability is being detennined in 1970. Hence the 1930 
conveyance is the root of title and all interests not evidenced 
by it or subsequently created or transferred are extinguished. 


Same facta as Problem 1 except that in 1930 Richard Roe 
delivered the deed of Blackacre to Simon Grant, but the deed 
was not recorded until 1945. In 1970 did Thomas Frank have 
marketable record title to Blackacre in fees simple absolute? 


No. The root of title is the last title transaction to have been 
recorded at least thirty years prior to the time marketability is 
being determined. The 1920 conveyance is the root of title and 
it creates the possibility of reverter, hence that interest is not 
extinguished. 


John Doe is the grantee in a deed to Blackacre in fee simple 
absolute recorded in 1930. Nothing affecting Blackacre has 
been recorded since then. In 1968 did John Doe have market· 
able record title to Blackacre? 


Yes. The deed qualifies 8S a root of title and all interests, 
unless specifically exempted, arising prior to the recording of 
the deed in 1930, are extinguished. 


John Doe is the last grantee in the regular chain of title to 
Blackacre by a deed recorded in 1930. John Doe died in 1939. 
Court proceedings recorded in 1940 involving his estate estab
lish that his sole heir, Ralph Doe, acquired ownership of Black· 
acre. In 1972 did Ralph Doe have marketable record title to 
Blackacre? 
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Answer: 


Authorities 
& References: 


Comment: 


The Florida Bar 


17.2 


Yes. The court proceedings affect title to land and were 
recorded thirty years" prior to the time marketability is being 
determined, hence they qualify as the root of title. 


F.S. 712.01- .04 (1979); I FLORIDA REAL PROPERTY 
PRACTICE §§6.1-.5 (CLE 2d ed. 1971); 1 BOYER, FLORIDA 
REAL ESTATE TRANSACTIONS §§14.14-1-.14-7 (19801; 
LTGF TN 28.03.01. 


A wild or interloping deed may constitute a root of title. City of 
Miami v. St. Joe Paper Co., 364 So. 2d 439 (Fla. 1978). Excep
tions to the operation of the Act are contained in F.S. 712.03-
.04 (1979) and are dealt with specifically in other Title Stan
dard. in this Chapter. 
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STANDARD 17.3 


EXTINGUISHMENT OF INTERESTS 


17.3 


STANDARD: ALL ESTATES, INTERESTS, CLAIMS OR CHARGES 
WHATSOEVER, THE EXISTENCE OF WHICH DEPENDS UPON ANY 
ACT, TITLE TRANSACTION, EVENT OR OMISSION THAT 
OCCURRED PRIOR TO THE EFFECTIVE DATE OF THE ROOT OF 
TITLE, ARE EXTINGUISHED BY THE ACT UNLESS THEY ARE 
DISCWSED BY OR ARE DEFECTS INHERENT IN THE 
MUNIMENTS OF TITLE BEGINNING WITH THE ROOT OF TITLE, 
PROVIDED NO OTHER EXCEPTION TO THE ACT IS APPLICABLE. 


Problem 1: 


Answer: 


Problem 2: 


Answer: 


Problem 3: 


Answer: 


A deed to Blackacre executed by John Doe and recorded in 
1930 contained: (1) a condition subsequent that the grantor or 
his heirs could re-enter in the event of a breach of certain 
specified conditions and (2) a special limitation that the land 
was conveyed "so long as" it was used for a specified purpose. A 
deed to Blackacre recorded in 1940 does not mention any 
conditions or limitations. No notice of a claim based on them 
has been filed. Marketability of title to Blackacre was sought 
to be determined in 1972. Were the right of entry for condition 
broken and the possibility of reverter barred as clouds upon 
title? 


Yes. The claims would be based on a title transaction 
occurring prior to 1940, the efTective date of the root of title 
and no exception is applicable. 


Same facta as Problem 1 except that the 1940 deed, or a 
subsequent deed, contained a prOVision that the conveyance 
was "subject to conditions and limitations of record." Were the 
righta thereby preserved? 


No. Interesta disclo. sed by the munimenta of~·tle, beginning ,,-\1..0' 
with the root oftitle, are preserved but F.S. 7 . 3(1) requires T 
that a general reference to such interests elude specific 
identification by reference to book and page of record or by 
name of recorded plat. 


A deed to Blackacre executed by John Doe and recorded in 
1930 reserved an easement. A deed to Blackacre in 1940 does 
not mention the easement. John Doe and his successors in 
interest have used the easement, or a part thereof, since 1930. 
No notice of a claim based on the easement has been filed. 
Marketability of title to Blackacre was sought to be deter
mined in 1972. Did the easement constitute a cloud upon the 
title? 


Yes. Easements or rights, interests, or servitudes in the nature 
of easemenu, rights of way and terminal facilities and encum· 
hrances thereon are preserved by F.S. 712.03(5) so long as 
they. or any part thereof, are used. . 


The Florida Bar July, 1981 







17.3 


Authorities F.S. 712.03-.04 (1979); 1 BOYER, FLORIDA REAL ESTATE 
& References: TRANSACTIONS iiI4.14-4[IJ-[2JI1980). 
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17.4 


STANDARD 17.4 


FILING OF NOTICE TO PROTECT INTERESTS 


STANDARD: ESTATES, INTERESTS, CLAIMS, OR CHARGES MAY 
BE PROTECTED FROM THE OPERATION OF THE ACT BY THE 
FlUNG OF PROPER NOTICE. 


Problem 1: 


Answer: 


Problem 2: 


Answer: 


John Doe, the record. owner of Blackacre. gave a mortgage to 
Richard Roe encumbering Blackacre, which was recorded in 
January, 1942. The last payment was not due until 1982. On 
June 15, 1942 a deed to Blackacre, which qualified as a root of 
title, was recorded but it contained no mention of the mort· 
gage. Must Richard Roe file proper notice to preserve the lien 
of his mortgage by June 15, 1972? 


Yes. 


John Doe gave a 99·year lease to Richard Roe on July I, 1940, 
at which time the lease was recorded and Roe went into posses
sion of the land. Did John Doe need to file proper notice of his 
ownership prior to July 1, 1970 to preserve his interest? 


No. The 1940 transaction created a leasehold interest only. 
John Doe's fee simple interest would not be extinguished. 
Filing of notice is necessary only when there is a subsequent 
title transaction that purports to divest the interest claimed. 


Authorities F.S. 712.03(2), 712.05-.06 (1979); 1 BOYER, FLORIDA REAL 
& References: ESTATE TRANSACTIONS §14.f4-4[3j (1980). 


Comment: The requirements of the notice filed pursuant to the Act are set 
forth at F.8. 712.06 (1979). 


The notice merely protects claims as they otherwise exist and 
does not validate a claim or create a new claim. 


If a false or fictitious claim is asserted by the filing of notice 
pursuant to the Act, the prevailing party may be entitled to 
costs and attorney fees arising out of any action related thereto 
and damages sustained as a result of the filing of such notice. 
F.S. 712.08 (1979). 
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17.5 


STANDARD 17.5 


RIGHTS OF PERSONS IN POSSESSION 


STANDARD: THE ACT DOES NOT AFFECT OR EXTINGUISH THE 
RIGHTS OF ANY PERSON IN POSSESSION OF LAND. 


Problem: 


Answer: 


John Doe was grantee in a deed to Blackacre recorded in 1940, 
which constitutes the root of title. Nothing further appears of 
record, but investigation in 1972 disclosed that Richard Roe 
was in actual open possession of Blackacre. In 1972 did John 
Doe have a marketable record title to Blackacre free of the 
claims of Roe? 


No. The possession of Roe was inconsistent with the record 
title in John Doe and was therefore prima facie hostile. Upon 
satisfactory proof that Roe's possession was in fact held in 
subordination to the title of John Doe (as, for example. that he 
was a tenant,licensee, or an employee of Doe), Doe would have 
had marketable record title under the Act. 


Authorities F.S. 712.03(03) (1979); 1 BOYER, FWRlDA REAL ESTATE 
& References: TRANSACTIONS §14.14·4[4] (1980). 


Comment: No person can have a marketable record title within the mean· 
ing of the Act if the land is in the hostile possession of another 
person. However, the exception to the Act prevents destruction 
of existing rights and does not create any new rights. 


The Florida Bar July. 1981 







17.6 


STANDARD 17.6 


SUBSEQUENT RECORDED INSTRUMENTS 


STANDARD: THE ACT DOES NOT AFFECT OR EXTINGUISH 
ESTATES, INTERESTS, CLAIMS, OR CHARGES ARISING OUT OF A 
TITLE TRANSACTION RECORDED SUBSEQUENT TO THE 
RECORDING OF TIlE ROOT OF TITLE. 


Problem 1: 


Answer: 


Problem 2: 


Answer: 


John Doe is the last grantee of record in a regular chain of title 
to Blackacre by a deed recorded in 1940. A deed to Blackacre 
recorded in 1950 recites that John Doe died intestate and the 
grantor therein named, Richard. Roe, was the sole heir at law. 
In 1970 was the 1950 deed a title transaction not affected or 
extinguished by the Act? 


Yes. Even if the facts recited are not correct it is a recorded 
instrument that affects title to an estate or interest in land, 
hence a title transaction. A ny recorded instrument or court 
proceeding which affects any estate or interest in land 
qualifies as a title transaction. 


John Doe is the last grantee of record in a regular chain of 
title to Blackacre by a deed recorded in 1940. In 1950 a 
stranger to the title executed a deed to Blackacre, at which 
time the deed was recorded. In 1970 was the 1950 deed a title 
transaction not affected or extinguished by the Act? 


Yes. With respect to wild deeds, see Title Standard 16.5 (Wild 
Instruments - Stranger to Stranger). 


Authorities F.S. 712.01, 712.03(4) (1979); 1 BOYER, FLORIDA REAL 
& References: ESTATE TRANSACTIONS §l4.14-4[5] (1980). 


Comment: The fact that the Act does not affect or extinguish an estate, 
interest, claim or charge arising out of a title transaction does 
not bear, either favorably or unfavorably, on the validity of 
such estate, interest, claim, or charge. That is, the Act protects 
existing rights but doe. not create new rights. 


A wild deed may constitute a root of title. City of Miami u. SI. 
Joe Paper Co., 364 So.2d 439 (Fla. 1978). 
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STANDARD 17.7 


RIGHTS OF PERSONS TO WHOM 
TAXES ARE ASSESSED 


17.7 


STANDARD: THE ACT DOES NOT AFFECT OR EXTINGUISH THE 
RIGHTS OF ANY PERSON IN WHOSE NAME THE LAND IS 
ASSESSED FOR THE PERIOD OF TIME THE LAND IS SO ASSESSED 
AND THREE YEARS THEREAFTER. 


Problem 1: 


Answer: 


Problem 2: 


Answer: 


John Doe was grantee in a deed to Blackacre in 1940 which 
constitutes the root of title. Nothing further appears of record, 
but investigation in 1972 disclosed that Blackacre had been 
assessed on the county tax rolls in the name of Richard Roe 
since 1970. In 1972 did John Doe have a marketable record 
title to Blackacre free of the claims of Roe? 


No. The rights of Roe would need to be ascertained. However. 
this exception to the Act only prevents destruction of existing 
rights and does not create any new rights. 


Same facts as Problem 1 except that 1972 is the last year that 
Blackacre is assessed in the name of Richard Roe. In 1973 
through 1975 Blackacre was asaeased in the name of John Doe. 
In 1976 did John Doe have a marketable record title to Black
acre free of the claims of Roe? 


Yes. Any rights of Roe would be preserved for only three years 
after Blackacre was last assessed in his name. This assumes 
that no other exception is applicable to preserve any rights of 
Roe. 


Authorities F.S. 712.03(6) (1979); 1 BOYER, FLORIDA REAL ESTATE 
& References: TRANSACTIONS §14.14-4[61 (1980). 


Comment: This exception necessitates examination of the county tax rolls 
for the three years prior to the year in which marketability is 
being determined. See Title Standard 17.11 (Scope Of Title 
Examination). 
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17,8 


STANDARD 17,8 


RIGHTS OF THE UNITED STATES AND FLORIDA 


STANDARD: THE ACT DOES NOT AFFECT ANY RIGHT, TITLE, OR 
INTEREST OF THE UNITED STATES OR FLORIDA RESERVED IN 
THE PATENT OR DEED BY WHICH THE UNITED STATES OR 
FLORIDA PARTED WITH TITLE. 


Problem: 


Answer: 


Authorities 
& References: 


Comment: 


John Doe executed a deed to Blackacre and it was recorded in 
1930. No mention of any other interest ·was contained in the 
deed. Nothing affecting Blackacre has been recorded since. The 
title to Blackacre was being examined in 1975. The seller 
agreed to furnish an abstract of title. The buyer demanded that 
the seller provide an abstract which included the conveyance by 
which the United States or Florida parted with title, Was the 
demandjustified? 


Yes. The exception includes the interests of any officers, boards, 
commissions or other agencies of the United States or Florida. 


F,S, 712,04 (1979); I BOYER, FLORIDA REAL ESTATE 
TRANSACTIONS §14.14-5 (1980); I FLORIDA REAL 
PROPERTY PRACTICE §§6.4, 9.5 (CLE2d ed.1971). 


With respect to submerged sovereignty land. seeF.S. 712.03(7) 
(1979) (effective June 15, 1978); Starnes u. Marcon Inu. Group. 
571 F.2d 1369 (5th Cir. 1978); Odom u. Deltona Corp .. 341 So. 2d 
977 (Fla. 1977); Sawyer u. Modrall, 286 So. 2d 610 14th D.C.A. 
Fla. 1973), cerl. denied 297 So. 2d 562 (Fla. 1974). 
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STANDARD 17.9 


ELIMINATION OF DOWER 


17.9 


STANDARD: THE ACT CAN BE RELIED UPON TO ELIMINATE OUT· 
STANDING INCHOATE DOWER IN REAL PROPERTY ARISING OUT 
OF TITLE TRANSACTIONS PRIOR TO THE ROOT OF TITLE, UN· 
LESS NOTICE IS FILED DURING THE 30 YEAR PERIOD 1M· 
MEDIATELY FOLLOWING THE EFFECTIVE DATE OF THE ROOT 
OF TITLE. 


Problem 1: 


Answer: 


Problem 2: 


Answer: 


John Doe, a married man and sole owner of Blackacre, con
veyed it to Richard Roe in 1935 and the deed was recorded. 
Mary Doe, John's wife. did not join in the conveyance or other
wise release her dower rights. By a deed recorded in 1940, 
Richard Roe, a single man, conveyed Blackacre to Simon 
Grant. Nothing else affecting the title to Blackacre appears of 
record. Simon Grant sought to determine marketability of his 
title to Blackacre in 1972. Is his title marketable? 


Yes. This result follows whether or not Mary Doe could other
wise assert a valid claim of dower. Marketable record title is 
free of claims, the existence of which depend upon any event 
that occurred prior to the effective date of the root of title. The 
event, within the meaning of F.S. 712.04, giving rise to a 
dower right. is either a woman's marriage to a landowner, or 
the purchase of land by the husband during the existence of 
the marriage. 


John Doe, a married man and sole owner of Blackacre, con
veyed it to Richard Roe in 1935 and the deed was recorded. 
Mary Doe, John's wife, did not join in the conveyance or other
wise release her dower rights. Nothing else affecting the title 
to Blackacre appears of record. Richard Roe sought to deter
mine marketability of his title to Blackacre in 1972. Is his title 
marketable? 


No. Interests disclosed by and defects inherent in the muni
menta of title beginning with the root of title are not extin
guished. 


Authorities F.S. 712.02- .04 (1979); BASYE, CLEARING LAND TITLES 
& References: §59 (2d ed. 1970). 


Comment: With respect to the issue of the existence of outstanding dower, 
see Title Standards 20.5 (Elimination Of Inchoate Dower In 
Real Property Conveyed Before Death), 20.6 (Release Of 
Dower-Prior To October 1, 1973), and 20.7 (Release Of Dow· 
er - On Or After October 1, 1973). 
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STANDARD 17.10 


ELIMINATION OF HOMESTEAD 


17.10 


STANDARD: THE ACT CAN BE RELIED UPON TO DEFEAT A 
CLAIM OF HOMESTEAD AGAINST A CONVEYANCE RECORDED 
PRIOR TO THE ROOT OF TITLE, UNLESS CLAIMANT FILES A 
NOTICE WITHIN THE 30 YEAR PERIOD AFTER THE EFFECTIVE 
DATE OF THE ROOT OF TITLE. 


Problem 1: 


Answer: 


Problem 2: 


Answer: 


Authorities 
& References: 


Comment: 


John Doe, a married man with two children, resided at his 
homestead, Blackacre. In 1923 John Doe conveyed Blackacre 
to Richard Roe for valuable consideration, hut without the 
joinder of his wife. John Doe died in 1930, survived by his wife 
and children. Blackacre was conveyed by Roe in 1935. In 1970, 
Buyer's attorney examined the abstract and objected to the 
title. No notice of the homestead claim had ever been filed. 
Was the attorney's objection valid? 


No. The 1935 deed was the root of title, and all claims prior to 
it are extinguished unless specifically exempted by the Act. 


Same facts as Problem 1 except that there were no convey
ances of BlackaCTe after the 1923 conveyance by John Doe. 
Was the attorney's objection valid? 


Yes. The homestead claim renders the 1923 deed void and this 
is a defect inherent in the root of title. 


F.S. 712.01-.04 (1979); ITT Rayonier, Inc. u. Wadsworth, 386 
F.Supp. 940 (M.D. Fla. 1975), accord, ITT Rayonier. Inc. u. 
Wadsworth, 346 So.2d 1004 (Fla. 1977); see Reid u. Bradshaw. 
302 So. 2d 180 (lst D.C.A. Fla. 1974). 


The answer to Problem 1 would probably be the same without 
regard to whether the homestead owner died before or after 
the effective date of the root of title. See F.8. 712.04. However. 
Reid u. Bradshaw casts some doubt in the latter instance, and 
caution should be exercised in such a situation. 
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17.11 


STANDARD 17.11 


SCOPE OF TITLE EXAMINATION 


STANDARD: THE CHAIN OF TITLE SHOULD BE EXAMINED AS 
BEFORE THE ACT AND ANY IMPERFECTION OF TITLE 
CONSIDERED TO DETERMINE WHETHER IT IS ELIMINATED BY 
THE ACT. 


Problem: 


Answer: 


Authorities 
& References: 


John Doe agreed to sell Blackacre to Richard Roe in 1974. The 
contract called for John Doe to furnish an abstract of title 
showing marketable title. John Doe provided an abstract that 
went hack to his root of title, a title transaction recorded in 
1940. The abstract showed no title transactions prior to 1940. 
Richard Roe objected and requested an abstract going back to 
the title transaction by which the sovereign originally parted 
with title. Was the objection valid? 


Yes. The Act does not limit the period of title examination but 
rather eliminates the necessity of curing imperfections of title 
that fall within its scope. The chain of title must be examined 
prior to the root of title and imperfections located to detennine 
whether each imperfection is eliminated or whether it is the 
subject of an exception to the Act. 


F.8. 712.01-.05 (1979); I FLORIDA REAL PROPERTY 
PRACTICE §§6.3-.4, 9.5 (CLE 2d ed. 1971); 1 BOYER, 
FLORIDA REAL ESTATE TRANSACTIONS §l4.14·11 
(1980). See Barnett, Marketabu, Titu, Acts - Panacea Or Pan· 
demonium?, 53 CORNELL L. REV. 45 (1967). 
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CHAPTER 18 


HOMESTEAD 


STANDARD 18.0 


HOMESTEAD EXEMPTIONS - HEAD OF FAMILY 


STANDARD: ON OR AFTER JANUARY 8. 1985. HOMESTEAD PROPERTY 
MAY BE OWNED BY A NATURAL PERSON. WITHOUT REGARD TO THE 
OWNER'S STATUS AS HEAD OF A FAMILY. 


Problem: 


Answer: 


Authoritiea " 


Mary Doe, a single women living alone, owned and resided in 
Blackacre. A money judgment was obtained against her after 
January 8, 1985. May Mary Doe have her home designated exempt 
from levy by force sale to satisfy this judgment? 


Yes. 


References: FLA. CONST. art. X. §4(a) (1968) (as amended); F.S. 222.01. 222.02 
(1985); ATIF TN 16.04.12. 


Comment: Effective January 8. 1985, the Florida electors amended the 1968 
Florida Conatitution, Article X. section 4(a) replacing property 
owned by the "head of a family" with property owned by a "natural 
person:' Florida Statutes 222.01 and 222.02 relating to designation 
by an owner of homestead for an exemption from forced sale were 
amended to allow a natural person rather than the head of a family 
to obtain protection from levy. This change also applies to restric
tions on alienation and devise of homestead property. The Florida 
Supreme Court applied the def"mition of "head of a family· in Florida 
Constitution Article X. section 4(8) relating to the forced sale 
exemption, to the restrictions on alienation and devise in section 
4(c). Holden v. Gardner, 420 So. 2d 1082 (Fla. 1982). Based on this 
reaaoning, it appears the deCinition of a "natural person" in section 
4(a) for the forced sale exemption also applies to the restrictions 
on alienation and devise in section 4(c). See ATIF TN 16.04.02. 
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STANDARD 18.1 


ALIE:-iATION OF HOMESTEAD PROPERTY 
JOINDER OF SPOUSE 


18.1 


STANDARD: WHES THE OWNER OF HOMESTEAD PROPERTY IS 
MARRIED, THE SPOl:SE MUST JOIN IN ANY CONYEYANCE OR 
ENCUMBRANCE OF THE PROPERTY, UNLESS THE PROPERTY IS HELD 
AS A TENANCY BY THE ENTIRETIES AND IS CONYEYED TO THE 
SPOUSE OR IS HELD BY ONE SPOUSE AND IS CONVEYED TO BOTH 
SPOUSES AS TENANTS BY THE ENTIRETIES. 


Problem I: 


Answer: 


Problem 2: 


Answer: 


Problem 3: 


Answer: 


Problem 4: 


Answer: 


Problem 5: 


The Florida Bar 


lohn Doe. a married man. owned homestead propeny. He alone 
executed a deed in 1965 conveying it to his wife, ~ary Doe. 
ls Mary's title mark.etable? 


No. Joinder of the spouse was required. The answer might be 
different if the conveyance occurred on or after the effective 
date of tbe 1968 Aorida Constitution. Sec Comment. 


John Doe, a married man. owned homestead propeny. He alone 
executed a deed in 1975 conveying it to himself and his wife. 
Mary Doe, as tenants by the entireties. Is the deed valid? 


Yes. See Jameson Y. Jameson, 387 So. 2d 351 (Fla. 1980). 


John Doe. a married man. owned homestead propeny. He alone 
executed a deed conveying it to Richard Roe. John's wife. Mary 
Doe, executed a separate deed purporting to convey the propeny 
to Ricbard Roe. I, Roe's title marketable? 


No. Both spouses must join in a conveyance of homestead prop· 
erty. 


Mary Doe, a married woman, owned Blackacre, and resided 
on it witb ber husband, Joe Doe. John was an invalid and 
Mary was tbe bead of the family. Mary Doe alone executed a 
deed conveying Blackacre to Richard Roe. Is the deed valid? 


'No. John Doe must join in the deed. It is immaterial whether 
the deed was executed prior to or subsequent to tbe effective 
date of the 1968 Florida Constitution, or whether Mary Doe. 
under prior law, was a free dealer. See Bigelow v. Dunpht. 143 
Fla. 603, 197 So. 328 (1940); ATiF TN 16.0\.02, 16.04.05. 


Mary Doe owned Black.acre and resided 00 it with her husband. 
John Doe, who was the head of the family. In May 1985. 
Mary executed a deed cODveyios Blackacre to Richard Roe. Is 
the deed valid? 
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Answer: 


Problem 6: 


Answer. 


Authorities 
&. References: 


Comment: 


18.1 


No. John Doe must join in the deed. On or after January 8. 
1985, the restriction on alienation of homestead property applies 
whether or not the owner of the homestead is the head of a 
family. ATiF TN 20.0101. 


John and ~ary Doe. husband and wife, owned homestead prop
erty as a tenancy by the entireties. John alone executed a 
deed conveying the homestead to Mary. Is Mary's title marketable? 


Yes. 


FLA. CONST. an. X, §4(c) (1968); FLA. CONST. an. X, §§I,4 
(1885); F.S. 689.11 (1985); Estep Y. Herring, 154 Fla. 653,18 
So. 2d 683 (1944); Jahn Y. Purvis, 145 Fla. 354, 199 So. 340 
(1940); Wi/li4ms Y. Foerster, 335 So. 2d 810 (Fla. 1976); Moorefield 
Y. Byrne, 140 So. 2d 876 (3d D.C.A.), eerr. denied, 147 So. 2d 
530 (Fla. 1962); Jameson Y. Jameson, 387 So. 2d 351 (Fla. 
1980); IA BOYER, FLORIDA REAL ESTATE TRANSACTIONS 
§21.03(2) (1987); I FLORIDA REAL PROPERTY PRACTICE 
§9.74 (CLE 2d ed. 1971); ATiF TN 16.02.03; 8 FUND CONCEPT 
33 (1976). 


Joinder is required under both the 1885 and 1968 Florida 
Constitutions. F.S. 689.11(1}, however, was amended in 1971 
to permit intenpousal conveyances of homestead propeny without 
joinder. The statute's constitutionality has been upheld with respect 
to property held as a tenancy by the entireties and applied to 
a 1965 conveyance. Williams Y. FoerSler, 335 So. 2d 810 (Fla. 
1916). 


The 1968 Florida Constitution has been construed to permit 
the intenpousal crtation of a tenancy by the entireties in home
stead property without the joi.nder of the grantee spouse. See 
Jam.son Y. Jameson, 387 So. 2d 351 (Fla. 1980). This case also 
indicates that a conveyance of homestead property from one 
spouse to the other is valid without the joinder of the grantee 
spouse. Caution should be exercised in this latter situation. how
ever. as it was not involved in the facts of the JQm~jon case. 
Neither of these two conveyances of homestead property was 
valid without spousal joinder if made prior to January 7, 1969, 
the effective date of the 1968 Aorid. Constitution. 


On or after January 8. 1985, property owned and resided on 
by a natural penon may have homestead status without regard 
to tbe owner'1 status u head of a family. See Title Standard 18.0 
(Homestead Exemptions - Head of Family). 


For a history of Aorida homest.act law. see Crosby and Miller, 
Our !.qal Chlunewon. ThI Florida Homestead Exemption (pIS. 
I-V), 2 U. FLA. L. REV. 12.219,346 (1949); Note, Our Legal 
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18.1 


Chameleon is a Sacred Cow: Alit-nation of Homesuad Linder 
(he 1968 Constitution. 24 U. FLA. L REV. "01 119721: ~faines 
and Maines. Our Legal Chameleon Revisiled: Florida 5 Homestead 
Exemption. 30 U. FLA. L. REV. 227 (1978). 


See also Title Standards 6.4 (Con .... eyance of Entireties Property 
By One Spouse To The Other), I S.2 (Gratuitous Alienation Of 
Homestead Property Before January 7,1969) and 18.3 (Gratuitous 
Alienation Of Homestead Propeny On Or After January 7, 1969). 
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STANDARD IS.2 


GRATUITOUS ALIENATION OF HO~ESTEAD PROPERTY 
BEFORE JANUARY 7.1969 


STANDARD: PRIOR TO JANUARY 7. 1969. HOMESTEAD PROPERTY 
COULD BE ALIENATED ONLY IN A BONA FIDE TRANSACTION BASED 
UPON A VALUABLE CONSIDERATION. 


Problem I: 


Answer: 


Problem 2: 


Answer: 


Authorities 
&: References: 


Comment: 


John Doe owned Btackacre and resided on it as head of his 
family with his wife. Mary Doe, and their child. Alice. In 1967 
John Doe, joined by Mary Doe. made anyone of the following 
gratuitous conveyances: (I) he conveyed Btack.acre to ~ary Doc:; 
(2) he conveyed Blackacre to himself and ~ary as tenants by 
the entireties~ (3) he conveyed Blackacre to RiChard Roe who 
thereupon conveyed it to John and Mary Doe as tenants by 
the entireties. Subsequently, John Doe died. Was Mary Doe 
the owner of Blackacre in fee simple absolute? 


No. All of the gratuitous conveyances would be void. Upon 
John Doe's death, Mary took a life estate and Alice owned a 
remainder in fee simple absolute. It is immaterial whether Alice 
is a minor or an adult at the time of the conveyance or at 
John's death. 


John Doe and Mary Doe, husband and wife, owned Blackacre 
as a tenancy by the entireties. They lived on it with their two 
children, Thomas. age 24, and Alice. age IS. In 1967 John and 
Mary Doe jointly executed a deed gratuitously conveying Blackacre 
to their son, Thomas. Was the deed valid? 


Yes. The requirement of establishing a valuable consideration 
was for the benefit of those who would take an intcrest in the 
homestead property upon the death of the owner. No such 
interest exists when the homestead is initially owned as a tenancy 
by the entireties. See Denham y. Sexton. cited below. 


FLA. CONST. art. X. Of I. 4 (l88S); &.d v. Fain. 14S So. 2d 
SS8 (Fla. 1962); IHnhDm v. ~,,/on. 48 So. 2d 416 (Fla. 19S0); 
Church v. Ln. 102 Fla. 478. 136 So. 242 (1931); Pac. v. Woods. 
177 So. 2d 779 (3d D.C.A. Fla. 1965); Go/,hall v. Taylor. 196 
So. 2d 479 (4th D.C.A. Fl •. 1967). em. Ihn. 201 So. 2d SSS; 
1/.", v. Hawkins. 202 So. 2d I3S (2d D.C.A. Fla. 1967). em. 
Ihn. 207 So. 2d 689; IA BOYER. FLORIDA REAL ESTATE 
TRANSACTIONS §21.03[2) (1987); I flORIDA REAL PRO
PERTY PRACTICE §9.74 (ClE 2d ed. 1971). 


The conveyances in Problem 1 would be valid if made in a 
bona fide transaction for a valuable consideration. However. 
although a valuable consideration would be presumed in a 
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18.': 


transfer to a stranger. ~he tntrafamily conveyance is presumptively 
void and the elt::itence of a valuable consideration must be 
established by the party seeking to assert the validity of the 
deed. But sec Long '- CQ"Qge. 384 So. 2d 1356 (5th D.C-A. 
Fla. 1980). 
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STANDARD 18.3 


GRATUITOUS ALIE:-;ATION OF HO'>1ESTEAD PROPERTY 
ON OR AFTER JA:-;l"ARY 7. 1969 


STANDARD: ON OR AFTER JA:oiI,;ARY 7. 1969. HOMESTEAD PROPERTY 
MAY BE ALIENATED BY GIFT. 


Problem I: 


Answer: 


Problem 2: 


Answer: 


Authorities 
&: References: 


Comment: 


Th. Florida Bu 


John Doe owned Black acre and resided on it as head of his 
family with his wife. ~ary Doe. and his minor child. Alice 
Doc. In 1980. John Doe. joined by Mary Doe. gratuitously 
conveyed Blaclc.acre to John Doe and Mary Doe as tenants by 
the entireties. Subsequently, John Doe died. Was Mary Doe 
the fee owner of Blackacre? 


Yes. 


Same facts as above, except that Mary Doe did not join in the 
conveyance. After lohn Doc's death, was Mary Doe the fee 
owner of Blackacre? 


Yes. 


FLA. CONST. art. X. §4(c) (1968); Jameson v. Jameson. 387 
So. 2d 351 (Fla. 1980); IA BOYER. FLORIDA REAL ESTATE 
TRANSACTIONS §21.03[2] (1987); I FLORIDA REAL 
PROPERTY PRACTICE §9.74 (ClE 2d ed. 1971); 13 FUND 
CONCEPT 6 (Feb. 1981). 


In Jameson v. Jameson. 369 So. 2d 436 (3d D.C.A. Fla. 1979). 
the Third District CO'urt of Appeal construed article X. §4(c) 
of the Florida Constitution to require the spouse of a homestead 
titleholder to join in an interspousal conveyance of the homestead 
to the husband and wife as tenants by the entireties and declared 
F. S. 689.11(1) unconstitutional to the extent that it would allow 
interspousal conveyance of tbe bomestead without joinder. This 
decision was reversed in Jameson Y. Jameson. 387 So. 2d 351 
(Fla. 1980). in which the Florida Supreme Court held that the 
Florida Constitution does not require joinder in an interspousal 
conveyance of solely owned homestead property to the husband 
and wife as tenants by the entireties, and that F. S. 689 .llll) 
is consistent with the constitutional provision as constrq.ed by 
it. 


See Title Standard 18.1 (Alienation of Homestead Property
Joinder of Spouse). 
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STANDARD 18.4 


ALIENATION OF HOMESTEAD PROPERTY - POWER OF ATTORNEY 


STANDARD: A CONVEYANCE OR ENCUMBRANCE OF HOMESTEAD 
PROPERTY ACCOMPLISHED BY THE EXERCISE OF A POWER OF 
ATTORNEY OR DURABLE POWER OF ATTORNEY SPECIFICALLY 
AUTHORIZING A CONVEYANCE OR ENCUMBRANCE OF REAL PROp· 
ERTY IS ACCEPTABLE. 


Problem 1: John Doe, the homestead owner of Black acre, resided on it with his 
wife. Mary Doe. Mary Doe executed a power of attorney with all 
the fonnalities ofa deed to John Doe. The power of attorney, which 
was recorded, specifically authorized John Doe to convey real 
property. John Doe conveyed Blackaere to Richard Roe, executing 
the deed: "John Doe" and ''Mary Doe, by John Doe as her attorney·in· 
fact." Does the conveyance to Richard Roe constitute a cloud upon 
the title to Blackaere. 


Answer: No. 


Problem 2: John Doe, the homestead owner of Blackaere, resided on it with his 
wife, Mary Doe. John Doe executed a power of attorney with all the 
formalities of a deed to Mary Doe. The power of attorney, which 
was recorded, specifically authorized Mary Doe to convey real 
property. Mary Doe conveyed Blackaere to Richard Roe, executing 
the deed: "John Doe, by Mary Doe ae his attorney·in·fact" and 
''Mary Doe." Doee the conveyance to Richard Roe constitute a cloud 
upon the title of BIacl<acre? 


Answer: No. 


Problem 3: John Doe, the homestead owner of Blackacre, reaided on it with 
his wife, Mary Doe. John Doe executed a power of attorney with all 
the fonnalitiea of a deed to Richard Roe. Mary Doe encuted a power 
of attorney with all the formalitiea of a deed to Richard Roe. The 
power. of attorney, which were recorded, specifically authorized 
Richard Roe to convey real property. Richard Roe conveyed Black· 
acre to Stephen Grant, executing the deed: "John Doe, by Richard 
Roe 88 his attorney-in·fact" and "Mary Doe, by Richard Roe .. her 
attorney·in·fact." Doee the conveyance to Stephen Grant constitute 
• cloud upon the title to Blackaere? 


Answer: No. The same reault also follows if Richard Roe was actiDg under 
a single power of attorney jointly executed by both John and Mary 
Doe. Also, the result would be the same if Richard Roe acted as 
attorney·in·fact for only one spauae and the other SpaUle executed 
the deed. 


Authorities FLA. CONST. art. X. §4(c); F.S. 689.111 (1979); City National BanJr. 
of Florida ''S. Tescher, 578 So.2d 701 (na. 1991) 


Comment: F.S. 689.111. which became effective on May 12, 1971. providea 
that the owner of homestead property may execute a deed or 
mortgage by virtue DC a power of attorney. and joinder may be 
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accomplished. by the exercise of a power of attorney. [n addition, 
F.S. 709.015(4), dealing with the exercise of powers of .ttorney 
when the principal has been reported by the armed forces •• 
missing, implies that homestead property held as a tenancy by the 
entireties may be conveyed under a power of attorney after the lapse 
of one year from the report that the principal is missing. Even 
though the Constitution requires a joinder of the spouse in an 
alienation by the owner, such joinder may be by power of attorney. 
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STA>;DARD 18.5 


ALiBIATlON OF HO~tESTEAD PROPERTY 
BY GUARDIAN PRIOR TO OCTOBER [, 1970 OR 
FROM JULY [, 1975 THROCGH OCTOBER I, 1977 


I ~.5 


STANDARD: A CONVEYANCE OR D1CCMBRANCE OF HOMESTEAD 
PROPERTY BY A GUARDIAN OF THE PROPERTY FOR AN INCOMPE· 
TENT OWNER OR SPOUSE, MADE PRIOR TO OCTOBER I, 1970, OR 
FROM JULY I, 1975 THROUGH OCTOBER I, 1977, SHOULD NOT BE 
RELIED UPON AS EFFECTIVE. 


Problem I: John Doe owned Biackacre and resided on it as the head of 
his family with Mary Doe. his wife. and their minor child. 
Mary Doe was adjudged incompetent on January 10, 1967, and 
John Doe was appolnted guardian of the property of Mary 
Doe. John Doe cOD,;eved Black:acre to Richard Roe on June 
10, 1967. lohn Doe j~ined in the conveyance as guardian of 
the property of Mary Doe. pursuant to a court order authorizing 
the sale. Should the conveyance to Richard Roe be relied upon 
as conveying marketable title to Blackacre'? 


Answer: No. 


Problem 2: John Doe owned Blackacre and resided on it as the head of 
his family with Mary Doe, his wife, and their minor child. 
John Doe was adjudged incompetent on January 10, 1967, and 
Mary Doe was appointed guardian of the property of John 
Doe. Mary Doe, as guardian, conveyed Blackacre to Richard 
Roe on June 10, 1967 pursuant to a court order authorizing 
the sale. Mary Doc joined in the conveyance as the spouse of 
the homestead owner. Should the conveyance to Richard Roe 
be relied upon as con\."~ing marketable title to Blackacre? 


Answer: No. 


Authorities FLA. CONST. an. X. §4(c) (1968); FLA. CONST. art. X, §§[, 4 
& References: (1885); F.S. 745.[5 (1969); 745.[5 ([971); 745.15 (1973); 


F.S. 744.44 [ ([975): IA BOYER, FLORIDA REAL ESTATE 
TRANSACTIONS §21.03(2] (1987); I FLORIDA REAL PRO
PERTY PRACTICE §9.74 (CLE 2d ed. 1971); ATIF TN 16.02.01, 
16.02.02, 16.04.09. 


Comment: Guardian deeds of bomestead property were generally not relied 
upon under the 188~ Florida Constitution. However, pursuant 
to the 1968 Florida Constitution, which provided for alienation 
of an incompetent's homestead through statute. F.S. 745.15 (1969) 
was amended effecti\'e October I. 1970, to include alienation 
of homestead propeny by guardians. This statute remained valid 
until subsection (II "'-as repealed, effective July I. 1975, to be 
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reenacted as F.S. 744.441 (1975). but without a specific provision 
for the alienation of homestead property. In bght of prior (and 
subsequent) remedial legislation it appean that the legislature 
intended F.S. 744.441 (1975) to provide a means for alienation 
of an incompetent's homestead property. However, pending judicia! 
clarification of the legislati..-e intent in the repeal of F.s. 745.15 
and the enactment of F. S. 744.441, attorneys should not accept 
a guardian'S deed of homestead executed from July I. 1975 
through October I. 197'. 


F.S. 744.441(12) was amended effective October I. 1917 to state 
that with court approval the guardian may alienate or encumber 
real property of the ward's estate. including homestead property. 


The factual situations covered by this Standard should not be 
confused with situations inVOlving property that has lost its 
status as homestead and is thereafter sought to be alienated 
by a guardian. See ATiF TN 16.04.09. 
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18.6 


STANDARD 18.6 


ALIENATION OF HOMESTEAD PROPERTY 
BY GUARDIAN BETWEEN OCTOBER I. 1970 A~D JULY I. 1975. OR 


AFTER OCTOBER I. 1977. 


STA:'IiDARD: ON OR AFTER OCTOBER I. 1970. THROUGH JUNE 30. 
1975. AND ON OR AFTER OCTOBER I. 1917. HOMESTEAD PROPERTY 
!\.lAY BE ALIENATED OR ENCUMBERED BY THE GUARDIAN OF THE 
PROPERTY OF AN INCOMPETENT OWNER OR SPOUSE ON PETITION 
AND ORDER OF THE CIRCUIT COURT. 


-Problem I: John Doe owned Blackacre and resided on it as the head of 
his family with Mary Doe, his wife. and their minor child. 
Mary Doe was adjudged incompetent on January 10, 1973. and 
John Doe was appointed guardian of the property of Mary 
Doe. John Doe conveyed ·Blackacre to Richard Roe on June 
10, 1973. John Doe joined in the conveyance as guardian of 
the property of Mary Doc, pursuant to an order of the circuit 
court authorizing the sale. Was the conveyance valid? 


Answer: Yes. 


Problem 2: John Doe owned Blackacre and resided on it as the head of 
his family with Mary Doe. his wife. and. their minor child. 
John Doe was adjudged incompetent on December 10. 1977. 
and Mary Doe was appoioted guardian of the property of lohn 
Doe. Mary Doe, as guardian. conveyed Blackacre to Richard 
Roe on lune to, 1978 punuaDt to a coun order authorizing 
the sale. Mary Doe joined in the conveyance as the spouse of 
the homestead owner. Was the conveyance valid? 


Answer: Yes. 


Authorities FLA. CONST. art. X, §4(c) (1968); F.S. 745.15 (1973); F.S. 
& References: 26.012 (1973 & Supp. 1974); F.S. 744.441 (1977); lA BOYER. 


FLORIDA REAL ESTATE TRA.'iSACTIONS §21.03[2] (1987); 
I FLORIDA REAL PROPERTY PRACTICE §9.74 (ClE 2d 
ed. 1971); ATiF TN 16.02.01. 


Comment: See Title Standard IS.S Commeat for sequence of statutory 
amendments. 
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On or after October I. 1970 through December 31. 1973. statutory 
authority ex.isted for a guardian of the propeny of an incompetent 
to convey homestead propeny held as a tenancy by the entireties 
if only one spouse was incompetent. F.S. 745.15(1). (4) (1971); 
F.S. 745.15(1). (4) (1973). On or after January I. 1974 through 
June 30. 1975. and on or after October I. 1977, statutory authority 
exists for a guardian to con'iey such propeny even when both 
spouses are incompetent. F.S. 745.15(1). (4) (1973): F.S. 744.441 
(12) (1985). See ATiF TN 16.02.01. 
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Except for property owned by the ward in a tenancy by the 
entireties. statutory authority exists for the encumbrance of 
homestead by a guardian of the property, with court approval. 
on or after October I, 1970 through July I, 1975 and on or 
after October I. 1917. F.S. 744.441(12) (1917): 745.15 (I) (1971). 
On or after January I. 1974 through July I. 1975 and On or 
after October I, 1977, a guardian CQuid encumber propeny owned 
by the ward in a tenancy by the entireties; however. for all 
other periods statutory authority did not exist lhat allowed 
such property to be encumbered. Compare F.S. 744.441(12) (1979): 
FS. 745.15(4) (1973) with F.S. 745.15(4) (1971). See ATIF TN 
16.02.01. 
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STA:-DARD 18.7 


DEVISE OF HOM,ESTEAD PROPERTY BEFORE lANUARY 7,1969 


STANDARD: A DEVISE OF HO~ESTEAD PROPERTY BY ONE DYI!"G 
BEFORE JANUARY 7. 1969. WAS VALID ONLY IF THE DECEDDiT 
WAS NOT SURVIVED BY EITHER A WIDOW OR LINEAL DESCENDANT. 


Problem I: 


Answer: 


Problem 2: 


Answer: 


Problem 3: 


Answer: 


Problem 4: 


Answer: 


John Doe died in 1967 survived by his widow, Mary Doe. and 
two adult children. 8\" his will he devised his homestead to his 
widow, ~ary. Was the devise valid? 


No. John was survived bv a widow and lineal descendants. 
F.S. 731.05(1) (1973) prohibits this devise. and F.S. 731.27 (19731 
states that the homestead will descend to the widow for life 
with a remainder to the lineal descendants. 


John Doe, a widower. died in 1967 and by his will devised his 
homestead to Thomas Doe, one of his surviving children. Was 
the devise valid? 


No. Title would descend to all his children equally. The same 
result would follow if John Doe was survived only by his son. 
Thomas Doe. to whom title would pass by descent. The ages 
of the children are immaterial, as they are all lineal descendants. 
The Problem. of course, assumes that John Doe was the he3d 
of a family at the time of death. 


Mary Doe died in 1967 survived by her dependent husband. 
John Doc, and an adult married daughter, Alice Jones. By her 
will she devised her homestead to her daughter Alice. Was the 
devise valid? 


No. Mary was survived by a lineal descendant, and therefore 
could not devise the bomestead. Title would descend to her 
husband John and her daughter Alice equally. This assumes 
that Mary was the head of the family composed of herself and 
lohn. 


Mary Doc died in 1967 survived solely by her dependent hwband. 
John Doc. By her will she devised her homestead to her sister. 
Sally. W .. the devise valid? 


Yes. Mary was not survived by either a widow or lineal descendant. 
and therefore could de ... ise the homestead. 


Authorities FLA. CONST. an. X. §4 (1885); F.S. 731.05(1). 731.23. 731.27 
.l References: (1973); Stephens v. Campbell. 70 So. 2d 579 (Fla. 1954); I A 


BOYER FLORIDA REAL ESTATE TRANSACTIONS §21.03{3] 
(1987): FLORIDA PROBATE PRACTICE §23.8 (CLE 1973): 


._/ ATIF TN 16.04.02. 
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STANDARD 18.8 


DEVISE OF HOMESTEAD PROPERTY O~ OR AFTER JA:\tAR Y 7 1969 


STANDARD: A DEVISE OF HOMESTEAD BY O'OE DYING ON OR AFTER 
JANUARY 7, 1969, IS VALID IF THE DECEDE'OT IS NOT S\;RVIVED 
BY EITHER SPOUSE OR MINOR CHILD, -'SO A DEVISE "'-' Y BE 
MADE TO THE SPOUSE IF THERE IS NO MINOR CHILD. 


Problem I: 


Answer: 


John Doe. a widower, died after January 7. 1969. sunivcd by 
his three adult children. By his \\ill he devised his homestead 
to one of his children. Was the de\"lSe alid? 


Yes. Since John was not survived by a spouse or minor child. 
there were no restrictions on the dc\o"ise of his homestead. Presum
ably he could have excluded aU of his children and de\ ised the 
homestead to anyone else. In re Eslau of JlcGinry. 258 So. 
2d 450 (Fla. 1971) suppons this. although the devise in that 
case was to onc of the children. On or after January I. 1976. 
see also F.S. 732.4015 (1985). 


The devise would not be valid if John were survi"'cd bv a minor 
child. Effective July I. 1973. the age of majority w~ changed 
from 21 years 1018 years of age. F.S. 1.01(14) (1985). 


Problem 2: John Doe died after January 7. 1969. survived by his widow. 
Mary Doe, and two adult children. By his will he devised his 
homestead to his widow. Mary. Was the devise valid? 


Answer: Yes. The 1968 Florida Constitution was amended in 1972 to 
permit this, effective as of January 2. 1973. In fact. a devise 
such as this would be valid if made on or after January 7. 
1969. See In rt &1 ... of McC.,rn<y. 299 So. 2d 5 (Fla. 1974) 
upholding such a devise made in 1910. On or after January I. 
1976, see also F.S. 732.4015 (1985). 


Problem 3: John Doe died after January 7. 1969. survived by his widow. 
Mary Doe, and two minor children. By his will he devised his 
homestead to his widow, Mary. Was the devise valid? 


Answer: No. As John was survived by minor children. the devise was 
invalid. 


Problem 4: Mary Doe died afler January 7. 1%9. survived by her dependenl 
husband. John Doe. and two adult children. Thomas and Alice. 
By ber will she devised her homestead to her son. Thomas. Was 
Ihe devise valid? 


Answer: No. Mary was survived by a spouse. Since she had no minor 
children. she could have devised the homestead to her spouse. 
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Problem 5: 


Answer: 


Authorities 
& References: 


Comment: 


but not to anyone else. The result would be the same if John 
was not dependent, and therefore Marv was not the hl!ad of a 
family, provided that Mary died on or after January 8. 1985. 


John Doe, a single man living alone on Black-acre. died In 
\.1ay, 1985. He was survived by an adult son and minor daughter. 
neither of whom lived with nor was dependent on him. By his 
will. John Doe devised Blackacre to his brother. Was the devise 
valid'! 


~o. The devise was not valid because John ""as sur .... ived by a 
minor child. Effective January 8. 1985. a single person's residence 
is subject to the restrictions on devise of homestead property. 
See ATiF TN 16.04.02. 


FLA. CONST. an. X, §4(c) (1968); F..S. 732.401. 732.4015 (1985): 
F.S. 731.05,731.27 (1973); see also F.S. 732.102. 732.103 (1985): 
F..S. 731.23 (1973); In re Estare of McCarrne,. 299 So. 2d 5 
(Fla. 1974); In re Estate of McGinty, 258 So.2d 450 (Fla. 1971): 
IA BOYER, flORIDA REAL ESTATE TRA~SACTIONS 
§21.03[3] (1987). FLORIDA PROBATE PRACTICE §§19.5. 19.8 
(ClE 1976). 


On or after January 8, 1985, property owned and resided on by a 
natural person may have homestead status \\'ithout regard to the 
owner's status as head of a family. See Title Standard 18.0 
(Homestead Exemptions - Head of Family). 


When not devised as permitted by law, as in Problems 3 and 
4, the homestead descends under the law of iDtestate succession. 
Prior to Ianuary I, 1976, when the decedent was survived by 
a widow and liDeal descendants, F.S. 731.27 provided a life 
estate for the widow with a vested remainder to the lineal descendants. 
See F..S. 731.05, 731.23, 731.27 (1973); Stephens Y. Campbell, 
70So. 2d579(F1a.1954); IA BOYER, FLORIDA REAL ESTATE 
TRANSACTIONS §21.03[3] (1987). On or after January I, 1976, 
if the decedent is survived by a spow~ and lineal descendants. 
F.S. 732.401 provides a life estate for the surviving spow~ with 
a ve!ted remainder to the lineal descendanlS. See F.S. 732.401. 
732.4015 (1985). 


For a chart that outline! the law set forth iD the standard, see 
IA BOYER, FLORIDA REAL ESTATE TRA'iSACTIONS §21.04 
Chart E (1987). See also Title Standard 18.8·1 (Descent Of 
Homestead Propenyl. 


Article X, section 5 of the 1968 Florida Constitution states in 
part: "There shall be no distinction between married women 
and married men in holding. control; disposition. or encumbering 
of their propeny, both real and personal. ." On or after 
January I, 1976, this provision is incorporated in F.S. 732.401 
and F..S. 732.4015 (1985), which ",ad "spow<" instead of "widow." 
The constitutional provision should be considered v.-henever dealing 


,/1 with a pre.1976 devise of homestead. See ATIF r.-o; .:!.06.0l 
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STANDARD 18.8-1 


DESCDIT OF HOMESTEAD PROPERTY 


ST.ANDARD: (BEFORE JANUARY I, 1976) HOMESTEADS DESCE'ID 
AS OTHER INTESTATE PROPERTY, BUT IF THE DECEDENT IS 
Sl:RVIVED BY A WIDOW AND LINEAL DESCENDANTS, THE WIDOW 
TAKES A LIFE ESTATE WITH A VESTED REMAINDER TO THE LINEAL 
DESCENDANTS IN BEING AT THE DECEDENT'S DEATH. (ON OR 
AFTER JANUARY I, 1976) THE ABOVE RULE APPLIES WHETHER THE 
st:RVIVING SPOUSE IS MALE OR FEMALE. 


Problem I: 


Answer: 


Problem 2: 


Answer: 


John Doe, the owner of homestead property. died intestate. 
survived only by his wife Mary and son Thomas. \<fay \-1ary 
alone convey the homestead in fee simple absolute? 


~o. Mary takes a life estate with a vested remainder to Thomas. 


~ary Doe, the owner of homestead property, died tntestate. 
survived only by her dependent husband lohn and son Thomas. 
~ay John alone convey a 112 interest in the homestead in fee 
simple absolute? 


(Before January I, 1976) Yes. John takes a fee simple absolute 
by intestate succession equally with his son. the other heir. as 
F.S. 731.27 applied only to widows. Buts .. FLA. CONST. an. X. §5 
on or after January 7,1969. 


(On or after January I, 1976) No. John takes a life estate with 
a vested remainder to Thomas as F.S. 732.401 applies to either 
spouse. 


Problem 3: John Doe, the owner of homestead property. died intestate, 
survived only by his wife Mary and srandson Stephen. May Mary 
alone convey the homestead in fee simple absolute? 


Answer: No. Mary takes a life estate with a vested remainder to the 
lineal descendant, Stephen. 


Authorities F.S. 732.401. 732.4015 (1985); F.S. 731.27. 731.23 (1973); IA 
&; References: BOYER. FLORIDA REAL ESTATE TRANSAcnONS. §21.03{3] 


(1987); I FLORIDA REAL PROPERTY PRACTICE §11.I2 
(CLE 2d Ed. 1971); ATiF TN 2.06.02. 


Comment: Article X. section 5 of the 1968 Florida Constitution states in 
part: "There shall be no distinction between married women 
and married men in the holdina. control disposition. or encumbering 
of their propeny, both real and personal.. ." On or after 
January I. 1976, this provision is incorporated in F.S. 732.401 
and F.S. 732.4015 (1985), which reads "spouse" instead of ",..idow.-
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The constitutional provision should be considered 'A-hene\er deJltng 
...a.ith pre-J976 descent of homestead. 


If the homestead is owned as a tenancy b~ the entireti~,. 00 


the death of the head of the family the propen~ ~ur\"l\es to 
the other spouse without regard to the la"" otherWise pertamlng 
to the descent of homestead. F.S. 732.401(2) t 1985): 1,-\ BOYER. 
FLORIDA REAL ESTATE TRANSACTIO~S. §21.0J[3] 11987). 


See also Title Standard 18.8 (Devise Of Homestead Property 
On Or After January 7, 1969). 


April. 1987 
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STANDARD 18.9 


HOM~STE."D - JURISDICTION OF COUNTY JCDGE 


STANDARD: PRIOR TO JANUARY 1, 1973, THE COUNTY Jl'DGE HAS 
Jt:RISDlCTION TO DETERMINE HOMESTEAD STATt:S OF A DEC[· 
DE:-I1'S REAL PROPERTY AND THOSE ENTITLED TO IT. Bt:T A:-I 
ADJUDICATION BY THE COUNTY JUDGE OF TITLE OR BOI.'NDARIES 
TO REAL PROPERTY WAS VOID SINCE SUCH MATTERS WERE WITHIN 
THE EXCLUSIVE Jl'RISDlCTION OF THE CIRCUIT COURTS. 


Problem: 


Answer: 


Authorities 
&. References: 


Comment: 


The Florid. Bar 


John Doe died intestate in 1971. He was survived by his widow, 
Mary Doe, and his adult son, Thomas, Blad.:acre ..... as John 
Doe's homestead property, and title was in his name alone. In 
the probate proceeding the county judge issued an order on 
May I. 1971 as follows: Blackacre was the homestead property 
of John Doe and as such was exempt from the claims or 
creditors; title to Blackacre did not pass under John Doe's will 
but descended to Mary Doe and Thomas according to the 
constitution and statutes of the State of Florida; in accordance 
with the applicable statutes Mary Doe took. a life estate in 
Blackacre with the remainder interest going to Thomas. Was 
the order valid? 


The order was valid insofar as it determined that Black.aere 
was the homestead property of John Doe, exempt from his 
creditors. and that it did not pass by the will but descended 
to Mary Doe and Thomas according to applicable provisions 
of the constitution and statutes. But it was not valid insofar 
as it purponed to adjudicate the panicuiar estate of Mary Doe 
and Thomas. If the determination tbat Mary Doc took a life 
estate and Thomas took. a remainder is called into question, it 
must be resolved in the circuit court rather than the county 
judge's coun. 


FLA. CONST. art. V, §§6(3), 7(3); art. X, §I (1885); F.S. 731.27, 
734.08 (1971); In rt Es,a,. of Nobl., 73 So. 2d 873 (Fla. 1954); 
First .V.," Bank v. B,oom. 207 So. 2d 69 (3d D.C.A. Fla. 
1968); In rt Eslate of Weiss, 102 So. 2d 154 (3d D.C.A. Fla. 
1958); ATIF TN 2.06.04. 


Effective January I, 1973. circuit couns have exclusive original 
jurisdiction of proceedings relatina to the settlement of the estates 
of decedents and in aU actions involving title. boundaries. or 
nsh. of possession of r.al property. FLA. CO~ST. an. v. §5 
(1968); F.S. 26.012 (1985). 
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STANDARD 18.10 


SALE OF DEVISED HOMESTEAD BY PERSONAL REPRESENTATIVE 


PROPERTY WHICH WAS THE HOMESTEAD OF A TESTATE DECEDENT 
WHO WAS NOT SURVIVED BY SPOt;SE OR MINOR CHILD MAY BE 
CONVEYED BY THE PERSONAL REPRESENTATIVE, EITHER UNDER 
POWER OF SALE CONTAINED IN THE WILL, OR UPON ORDER OF THE 
COURT, PROVIDED THE DEVISEE WOULD NOT BE CONSIDERED AN HEIR 
AT LAW OF THE TESTATOR UNDER F.S. 732.103 (DESCENT AND DISTRI
BUTION). 


Problem 1: 


Answer: 


Problem 2: 


Answer: 


Problem 3: 


Answer. 


John Doe died testate, May 2, 1991, survived only by three adult 
children. His residence was not specifically devised in the will, and 
the residuary beneficiaries were three non·profit charitable corpora
tions. The will contains full powers of sale. May the personal 
representative convey the property without joinder in the deed by 
the three corporate devisees? 


Yes. 


John Doe died testate, May 2, 1991, survived only by three adult 
children. His residence was specific:ally devised to a non-profit 
charitable corporation. The will contains full powers of sale. May 
the personal representative convey the property without joinder in 
the deed by the specific devisee? 


Yes, provided three h"" been obtained from the specific devisee a 
consent to the conveyance. ,. 
John Doe died testate, May 2, 1991, survived only by three adult 
children. Hi. residence was specifically deviled to one of the 
children. ·The will contain. full powers of sale. May the personal 
representative convey the property without joinder in the deed by 
the specific: devisee? 


No, unless the child to whom the property was deviled joins in the. I. C" 


conveyances or conveys by separate deed. . ,":;icc p(! r ) 
10,u" :. t.~. 


/ - I"" wi-,I"?''-'' Authorities :/~"Zl/l 'j 
&: References: FLA. CONST. Article X §4(b); City National Bank of Florida vs. 


Teacher, 578 So.2nd, 701 (Fla. 1991) 


Comments: A judicial determination that the property was the homestead of 
the decedent is not necessary. 


Proof that the decedent was Dot survived by a spouse or minor child 
may be by an affidavit of a knowledgeable penon. Proof that the 
devisee of the homestead property is not an heir of the decedent 
may likewise be by affidavit of a knowledgeable penon. 
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CHAPl'ER 19 


PARTNERSHlP 


STANDARD 19.1 


CONVEYANCE OF REAL PROPERTY HELD 
IN PARTNERSHIP NAME 


19.1 


STANDARD: ON OR AFI'ER JANUARY I, 1972, REAL PROPERTY 
. ACQUiRED BY A PARTNERSHIP AND HELD IN THE PART. 
NERSHIP NAME MAY BE CONVEYED IN THE PARTNERSHIP 
NAME. ANY CONVEYANCE FROM THE PARTNERSHIP SO MADE, 
AND SIGNED BY ONE OR MORE MEMBERS OF THE PART· 
NERSHIP, WHICH CONVEYANCE APPEARS TO BE EXECUTED IN 
THE USUAL COURSE OF PARTNERSHIP BUSINESS, SHALL BE 
PRESUMED TO BE AUTHORIZED BY THE PARTNERSHIP IN THE 
ABSENCE OF KNOWLEDGE OF FACTS INDICATING A LACK OF 
AUTHORITY. THE IDENTITY OF THE PARTNERS AT THE TIME 
OF THE CONVEYANCE MAY BE ESTABUSHED BY AFFIDAVIT IN 
ACCORDANCE WITH FLORIDA STATUTES, SECTION 620.605(1) 
(1979). 


Problem 1: 


Answer: 


Problem 2: 


Blackacre was owned by Doe, Roe, & Hoe, a Florida part· 
nership engaged in the real estate business. and had been 
acquired in the partnership name. 


In March, 1974 a conveyance of Blackacre was executed by 
Doe, Roe, & Hoe, a Florida partnership, by Hi Hoe, a partner, 
to Simon Grant. Grant was aware that no conveyance of part
nership property was authorized unless signed by all of the 
partners. Did Grant acquire valid title? 


No. 


In March, 1974 Blackacre was conveyed to Doe, Roe, & Hoe, a 
Florida partnership, engaged in the real estate business. Later 
a deed to Blackacre was delivered to Simon Grant and ex
ecuted as follows: 


"Doe, Roe, & Hoe, 8 part
nership, existing under the 
laws of the State of Florida, 


By~~~Jo~hn~Doe~=-~-=~ 
Partner, Doe, Roe, & Hoe 
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Answer: 


Authorities 
& References: 


Comment: 
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In addition to the acknowledgment by John Doe, there was 
attached to the deed an affidavit in effect stating the following: 


"Personally appeared before 
me, the undersigned authority. 
Hi Hoe, who being duly sworn, 
deposes and says he is one of the 
partners of Doe, Roe, & Hoe, a 
Florida partnership; that the 
other partners are Richard Roe 
and John Doe; that John Doe, 
the partner executing the con
veyance, had the authority to do 
so and that the conveyance Was 
made for carrying on in the 
usual way the business of the 
partnership." 


Did Grant acquire marketable title? 


Yes. 


F.8. 620.595(3), 620.60 (1979); FLA. LAWS 1971, ch. 71-71, §3; 
1 BOYER, FLORIDA REAL ESTATE TRANSACTIONS 
§10.07[2] (Supp. 1980). 


Property acquired by a partnership prior to January I, 1972 
should have been acquired in the partners' names doing busi
ness as the partnership. Such property should be conveyed by 
the partners in whose names the property was taken, acting 
for the partnership. With respect to property acquired in the 
partnership name prior to January I, 1972, see Title Standard 
19.2 (Conveyance Of Real Property To A Partnership Prior To 
January I, 1972). 


Although not necessary, it is the better practice to have the 
affidavit made by a partner other than the partner executing 
the conveyance. 


Conveyances during 1972 to which this Standard applies could 
be made only in the partnership name. FLA. LAWS 1971, ch. 
71-71,§3. 
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STANDARD 19.2 


CONVEYANCE OF REAL PROPERTY TO A 
PARTNERSHIP PRIOR TO JANUARY 1, 1972 


19.2 


STANDARD: THE CONVEYANCE OF ANY ESTATE IN REAL 
PROPERTY TO A PARTNERSHIP IN THE PARTNERSHIP NAME 
PRIOR TO JANUARY I, 1972, CREATES A LATENT AMBIGUITY, 
BUT EXTRINSIC EVIDENCE MAY BE USED TO IDENTIFY THE 
ACTUAL GRANTEES, 


'Problem: In 1935 Blackacre was conveyed to a partnership denominated 
in the deed by its fictitious name "Gainesville Lumber." Is the 
conveyance defective? 


Answer: Not if extrinsic evidence is available to prove the grantee is a 
partnership composed of those in whom legal title can vest. 


Authorities Cawthon u. Stearns Culver Lumber Co., 60 Fla. 313, 53 So. 738 
&: References: (1910); LaFayette Land Co. u. Caswell, 59 Fla. 544, 52 So. 140 


(1910); I FLORIDA REAL PROPERTY PRACTICE §§9.65, 
10.76 (CLE 2ded.1971); 1 BOYER, FLORIDA REAL ESTATE 
TRANSACTIONS §l0.07 (Supp. 1980); LTGF TN 23.02.05. 


Comment: Consideration should be given to FLA. LAWS 1971, ch. 71·71, 
§4 which purported to validate retroactively all deeds to 
partnerships in the partnership name which were recorded 
while the partnership was in existence. The effect of this 
statute should be evaluated in conjunction with F.8. 
620.575(4) (1979). 


With respect to the use of a fictitious name, see Comment, 
Title Standard 19.3 (Conveyance Of Real Property To A 
Partnership On Or After January 1, 1972). 
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STANDARD 19.3 


CONVEYANCE OF REAL PROPERTY TO A 
PARTNERSHIP ON OR AFTER JANUARY I, 1972 


19.3 


STANDARD: ANY ESTATE IN REAL PROPERTY MAY BE 
ACQUIRED BY A PARTNERSHIP IN THE PARTNERSHIP NAME ON 
OR AFfER JANUARY I, 1972. 


Problem: In 1974 Blackacre was conveyed to "Doe, Doe & Doe, a 
partnership," Did the partnership acquire title? 


Answer: Yes. 


Authorities F.S. 620.595(3) (1979); FLA. LAWS 1971, ch. 71-71, §§1- 4; I 
& References: FLORIDA REAL PROPERTY PRACTICE §lO.73 (CLE 2d ed. 


1971); 1 BOYER, FLORIDA REAL ESTATE TRANSAC
TIONS § 10.07[2] (Supp. 1980). 


Comment: When the conveyance is to a partnership denominated by its 
fictitious name and such name is not limited to the surnames 
of all the partners, then consideration should be given to the 
requirements of the fictitious name statuta. F.S. 865.09 (1979). 
See LTGF TN 23.02.01. 
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STANDARD 19.4 


CONVEYANCE OF REAL PROPERTY TO A FLORIDA 
LIMITED PARTNERSHIP ON OR AFTER OCTOBER 1, 1970 


19.4 


STANDARD: ON OR AFTER OCTOBER I, 1970, ANY ESTATE IN 
REAL PROPERTY MAYBE ACQUIRED BY A FLORIDA LIMITED 
PARTNERSHIP IN THE PARTNERSHIP NAME. 


Problem: In January, 1974 Blackacre was conveyed to "Gainesville 
Lumber, a Florida limited partnership." Is the conveyance 
valid to place title in the limited partnership? 


Answer: Yea. 


Authorities F.8. 620.081(3) (1979); FLA. LAWS 1970, 70-301, §1; 1 
& References: BOYER, FLORIDA REAL ESTATE TRANSACTIONS 


§10.07[21 (Supp. 1980); I FLORIDA REAL PROPERTY 
PRACTICE §10.77 (CLE 2d ed. 1971); LTGF TN 23.02.01. 


Comment: The result oCa conveyance of real property to a Florida limited 
partnership in the partnership name before October 1, 1970 is 
not entirely clear. F.8. 620.081(4) (1979) purports to validate 
such conveyances retroactively if they were properly recorded 
while the partnership was in existence. Without use of this 
statute, such conveyances might be treated in the same 
manner as conveyances to general partnerships at common 
law. See LTGF TN 23.02.02. Florida limited partnerships are 
apparently excluded from the operation of F.S. 865.09 (979) 
(fictitious names). See [1945-19461 FLA. ATT'Y GEN. 
BIENNIAL REP. 735. 
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STANDARD 19.5 


CONVEYANCE OF PARTNERSHIP REAL PROPERTY PRIOR TO 
JANUARY I, 1973 AFTER THE DEATH OF A PARTNER 


19.5 


STANDARD: PRIOR TO JANUARY I, 1973, AFTER THE DEATH OF A 
PARTNER, REAL PROPERTY WHICH WAS A PARTNERSHIP 
ASSET COULD PROPERLY HAVE BEEN CONVEYED BY THE 
SURVIVING PARTNER OR PARTNERS FOR PURPOSES OF 
PAYING AND DISCHARGING THE LIABILITIES OF THE FIRM AND 
SETTLING PARTNERSHIP ACCOUNTS, INCLUDING ANY 
BALANCE DUE THE SURVIVING PARTNER. THE PERSONAL 
REPRESENTATIVE OF THE DECEASED PARTNER HAD NO RIGHT 
TO CONVEY OR ENCUMBER SUCH PROPERTY, UNLESS THE 
DECEASED WAS THE LAST SURVIVING PARTNER. 


Problem 1: Blackacre was owned by Gainesville Lumber, a partnership 
composed of John Doe and Richard Roe. John Doe died in 1968. 
In 1970 Richard Roe conveyed Blackacre to Simon Grant in 
order to obtain revenue with which to satisfy liabilities of 
Gainesville Lumber. Did Grant acquire marketable title to 
Blackacre? . 


Answer: Yes. 


Problem 2: Blackacre was owned by Gainesville Lumber, a partnership 
composed of John Doe and Richard Roe. John Doe died in 1968. 
In 1970 Blackacre was conveyed to Simon Grant by John 
Smith, the executor of John Doe's estate. Did Grant acquire 
marketable title to Blackacre? 


Answer: No. 


Authorities Loubat v. Nourse, 5 Fla. 350 (1853); Territory ex rei. Smith v. 
& References: Redding, 1 Fla. 242 (1847); County Nat'l Bank v. Stern, 287 


So.2d 106 (3d D.C.A. Fla. 1973). 


Comment: On or after January I, 1972, real property acquired in the 
partnership name may be conveyed or encumbered in the 
partnership name. FLA. LAWS 1971, ch. 71-71, §3. See Title 
Standard 19.1 (Conveyance Of Real Property Held In 
Partnership Name). 
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STANDARD 19.6 


CONVEYANCE OF PARTNERSHIP REAL PROPERTY 
ON OR AFTER JANUARY I, 1973 AFTER 


DEATH OF A PARTNER 


19.6 


STANDARD: ON OR AFTER JANUARY I, 1973, SUBSEQUENT TO 
THE DEATH OF A PARTNER, REAL PROPERTY OWNED BY THE 
PARTNERSHIP AND STANDING IN THE PARTNERSHIP NAME 
MAY BE CONVEYED IN THE PARTNERSHIP NAME BY THE 
SURVIVING PARTNER OR PARTNERS. AFTER THE DEATH OF 
THE LAST SURVIVING PARTNER, THE PARTNERSHIP 


. PROPERTY MAY BE CONVEYED IN THE PARTNERSHIP NAME BY 
THAT PARTNER'S LEGAL REPRESENTATIVE. 


Problem 1: 


Answer: 


Problem 2: 


Answer: 


Blackacre was owned by Gainesville Lumber, a partnership 
composed of John Doe, Richard Roe and Hi Hoe. Hi Hoe died in 
1974. Later Blackacre was deeded by Gainesville Lumber, a 
partnership, by John Doe and Richard Roe, surviving 
partners, to Simon Grant. Did Grant acquire marketable title 
to Blackacre? 


Ye8. Upon the death of a partner. his right in specific 
partnership property vests in the surviving partner or 
part~ers. 


Blackacre was owned by Gainesville Lumber, a partnership 
composed of John Doe and Richard Roe. John Doe died in 1974. 
Richard Roe died in 1975. Thereafter, a conveyance of 
Blackacre was executed on behalf of Gainesville Lumber, a 
partnership, by John Smith, executor under the will of Richard 
Roe, to Simon Grant. Did Grant acquire marketable title to 
Blackacre? 


Yes. Upon the death of Doe his rights in specific partnership 
property vested in the surviving partner Roe. Upon the death 
of Richard Roe, his rights in such property vested in his legal 
representative. 


Authorities F.S. 620.68(2)(d) (1979); 1 BOYER, FLORIDA REAL ESTATE 
& References: TRANSACTIONS §10.07[2] (Supp. 1980). 


Comment: With respect to the form of conveyance of partnership realty. 
see Title Standard 19.1 (Conveyance Of Real Property Held In 
Partnership Name). 
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STANDARD 19.7 


DOWER AND RELATED RIGHTS IN SPECIFIC 
PARTNERSHIP PROPERTY ON OR AFTER 


JANUARY I, 1972 


19.7 


STANDARD: ON OR AFTER JANUARY 1, 1972, A PARTNER'S 
RIGHTS IN SPECIFIC PARTNERSHIP PROPERTY ARE NOT 
SUBJECT TO DOWER, CURTESY OR ALLOWANCES TO WIDOWS, 
HEIRS OR NEXT OF KIN. 


Problem: In March, 1972 Blackacre was conveyed to John Doe and 
Richard Roe, partners, doing business as Gainesville Lumber. 
Later a conveyance thereof was executed by John Doe and 
Richard Roe, partners, doing business as Gainesville Lumber, 
in which their wives did not join. Did the grantee acquire title 
to Blackacre free from dower rights of the wives of the 
partners? 


Answer: Yes. 


Authorities F.S. 620.68(2)(e) (1979); FLA. LAWS 1971, ch. 71-71, §3; I 
& References: FLORIDA REAL PROPERTY PRACTICE §10.75 (CLE 2d ed. 


1971). 


Comment: If a partner died prior to January I, 1972 and the proper 
instruments were recorded. a valid dower claim may exist. 
Consider Title Standard 20.7 (Release Of Dower - On Or 
After October 1, 1973) and F.S. 731.34 - .35 (1973). If title to 
the property was taken in the names of one or more partners 
rather than in the partnership name, joinder of the partner's 
spouse in the conveyance may be desirable for marketability 
purposes. See 1 BOYER, FLORIDA REAL ESTATE 
TRANSACTIONS §10.07[2] (Supp. 1980). 


The Florida Bar July, 1981 







STANDARD 19.8 


DOWER AND RELATED RIGHTS IN SPECIFIC 
LIMITED PARTNERSHIP PROPERTY ON OR AFTER 


JANUARY 1. 1973 


19.8 . 


STANDARD: ON OR AFl'ER JANUARY 1. 1973, NEITHER A 
GENERAL NOR A UMlTED PARTNER'S RIGHTS IN SPECIFIC 
UMlTED PARTNERSHIP PROPERTY ARE SUBJECT TO DOWER, 
CURTESY, OR ALLOWANCES TO WIDOWS, HEIRS OR NEXT OF 
KIN. 


Problem: 


Answer: 


In 1974 Blackacre was conveyed to "Gainesville Lumber. a 
Florida limited partnership." Subsequently Blackacre was 
conveyed in the partnership name but the wives of the 
partners did not join. Did the grantee acquire title to 
Blackacre free from the dower rights of the partner's spouses? 


Yes. 


Authorities F.S. 620.68(2)(e) (1979); 1 BOYER. FLORIDA REAL ESTATE 
& References: TRANSACTIONS §1O.07[2] (Supp. 1980). 


Comment: If either a general or a limited. partner died prior to January I, 
1973 and the proper instruments were recorded a valid dower 
claim may exist. Consider Title Standard 20.7 (Release Of 
Dower - On Or After October I, 1973) and F.8. 731.34 -
.35 (1973). 
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19.9 


STANDARD 19.9 


RIGHTS OF JUDGMENT CREDITORS 


STANDARD: A JUDGMENT CREDITOR OF A PARTNER HAS NO 
UEN UPON PARTNERSHIP PROPERTY. 


Problem 1: 


Answer: 


Problem 2: 


Answer: 


John Doe and Richard Roe were partners doing business as 
Gainesville Lumber. Can Tom Smith protect his interest as a 
judgment creditor of John Doe personally and not in his part
nership capacity by placing a lien upon specific partnership 
property? 


No. 


Can Tom Jones, a judgment creditor of Richard Roe, a limited 
partner in XYZ Associates, a Florida limited partnership, pro
tect his interests in such judgment by imposing a lien on 
specific partnership property? 


No. 


Authorities F.S. 620.22, 620.695 (1979); Myrick u. Second Nat'/ Bank, 335 
& References: So.2d 343 (2d D.C.A. Fla. 1976). 
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CHAPTER 20 


MARITAL PROPERTY 


STANDARD 20.1 


RECITAL OF UNMARRIED STATUS 


20.1 


STANDARD: THE RECITAL IN AN INSTRUMENT OF RECORD 
THAT A PERSON IS UNMARRIED MAY BE REWED UPON IN THE 
ABSENCE OF ANY EVIDENCE IN THE CHAIN OF TITLE OR OTHER 
KNOWN FACTS INDICATING THAT THE PERSON WAS MARRIED. 


Problem 1: 


Answer: 


Problem 2: 


Answer: 


Problem 3: 


Answer: 


John Doe, and the sole owner of Blackacre, conveyed it, de
scribing himself as a single man. Nothing of record indicates 
that Doe was married prior to the recording of the deed. Is an 
examiner justified in relying on the recital of marital status? 


Yes. 


John Doe, the sole owner of Blackacre. conveyed it, describing 
himself as a single man. Several years previously, John Doe 
and Mary Doe, his wife, had joined in a mortgage of Black acre. 
Nothing of record shows the termination of the marital status 
or the disposition of Mary's dower rights. Is an examiner 
justified in assuming that the grantee takes free of any possi
ble dower of homestead rights? 


No. An examiner should require satisfactory record evidence 
of the disposition of the wife's dower interest, if any, and the 
elimination of any possible homestead problems. 


Mary Doe, the sole owner of Blackacre, which was not home
stead property, conveyed it in 1960, describing herself as a 
single woman. Several years previously, Mary Doe and John 
Doe, her husband, had joined in a mortgage of Blackacre. 
Nothing of record indicates that the requirement of joinder by 
John Doe was unnecessary or otherwise satisfied. Is the ex
aminer justified in relying on the recital and assuming the 
conveyance is valid? 


No. Since the conveyance was made prior to January 7, 1969, 
it is not valid unless joinder is unnecessary by reason of delilth 
or divorce or if Mary was a free dealer. If the conveyance was 
invalid, a conveyance from the present title holder would be 
necessary. With respect to joinder in a conveyance of home
stead property, see Title Standard 18.1 (Alienation Of Home-
stead Property - Joinder Of Spouse). . 
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Authorities 
& References: 


Comment: 


The Florida Bar 


20.1 


2 PATION ON TITLES §§339, 391-93 12d ed. 19571; BASYE, 
CLEARING LAND TITLES §35 12d ed. 19701; LTGF TN 
20.02.03, 20.02.05, 20.02.06. 


Although the recital of marital status may be binding as to the 
grantor or mortgagor, it does not eliminate the rights of one 
who is not a party. However, the improbability of outstanding 
interests that are not indicated by the chain of titles justifies 
reliance. Any contrary facts coming to the examiner's atten
tion, although not in the chain of title, cannot be ignored. 


A recital that a person is unmarried may include a reference to 
the person being single, a widow or widower. However, a 
designation as widow or widower of a particular spouse does 
not necessarily indicate current marital status. See LTGF 
TN 20.02.02. 
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STANDARD 20.2 


CONVEYANCES BY MARRIED WOMEN - JOINDER OF 
HUSBAND PRIOR TO JANUARY 7, 1969 


20.2 


STANDARD: PRIOR TO JANUARY 7, 1969, A CONVEYANCE OR 
ENCUMBRANCE OF REAL PROPERTY BY A MARRIED WOMAN 
REQUIRED THE JOINDER OF HER HUSBAND, 


Problem 1: Mary Doe, a married women, owned Blackacre. In 1960 Mary 
Doe, acting alone, executed a deed of Blackacre to Richard Roe. 
Was the conveyance valid? 


Answer: No. 


Problem 2: Same facts as Problem I, except that in 1964 Richard Roe 
obtained from John Doe, Mary's husband, a separate 
conveyance of any interest he might have in Blackacre. Did 
this validate the original deed executed by Mary Doe in 1960? 


Answer: No. A separate instrument by a husband to confirm his wife's 
conveyance did not constitute joinder. 


Authorities F.B. 693.01, 708.04, 708.08 (1969); Bogle u. Perkins, 240 So.2d 
& References: 801 (Fla. 1970); Zofnas u. Holwell, 234 So.2d 1 (Fla. 1970); 


Cam u. Haisley, 22 Fla. 317 (1886); 1 BOYER, FLORIDA 
REAL ESTATE TRANSACTIONS §21.02[2](1980); LTGF TN 
20.03.02. 


Comment: A deed executed. by a married women without the joinder of 
her husband may be made effective through the operation of 
the doctrine of estoppe\. Zofnas u. Holwell, 234 So.2d 1 (Fla. 
1970). 


Joinder of the husband was not required if the married woman 
was a free dealer. F.B. 62.021 (1969). However, if the property 
was Qomestead, joinder would be necessary even though the 
married woman was a free dealer. Bigelow u. Dunplu!, 143 Fla. 
603,197 So. 328 (1940); LTGF TN 16.01.02, 16.04.05. 
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STANDARD 20.3 


CONVEYANCES BY MARRIED WOMEN - JOINDER OF 
HUSBAND ON OR AFTER JANUARY 7, 1969 


20.3 


STANDARD: ON OR AFI'ER JANUARY 7,1969, A CONVEYANCE OR 
ENCUMBRANCE OF REAL PROPERTY, OTHER THAN 
HOMESTEAD, BY A MARRIED WOMAN DOES NOT REQUIRE THE 
JOINDER OF HER HUSBAND. 


P!'oblem: Mary Doe, a married woman, owned Blackaere, which was not 
homestead property. In 1974 Mary Doe, acting alone, executed 
a deed of Blackacre to Richard Roe. Was the conveyance valid? 


Answer: Yes. 


Authorities FLA. CONST. art. X, §5; F.B. 708.08 (1979); Emhart Corp. u. 
& References: Brantley, 257 So.2d 273 (3d D.C.A. Fla. 1972); 1 BOYER, 


FLORIDA REAL ESTATE TRANSACTIONS §21.02[3] 
(1980); LTGF TN 20.03.01. 


Comment: The Standard is inapplicable to homestead property. See Title 
Standard 18.1 (Alienation of Homestead Property - Joinder 
Of Spouse). 
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20.4 


STANDARD 20.4 


POWER OF ATTORNEY - MARRIED WOMEN'S PROPERTY 


STANDARD: PRIOR TO JANUARY 7, 1969, A POWER OF ATTORNEY 
USED TO CONVEY OR ENCUMBER A MARRIED WOMAN'S REAL 
PROPERTY WAS INEFFECTIVE UNLESS HER HUSBAND JOINED 
IN THE EXECUTION OF IT, EXCEPT THAT IF THE POWER OF 
ATTORNEY WAS TO THE HUSBAND, HE NEED NOT JOIN IN ITS 
EXECUTION ON OR AFI'ER MAY 14, 1957. 


Problem 1: 


Answer: 


Problem 2: 


Answer: 


Problem 3: 


Answer: 


In 1960 Mary Doe, a married woman and the sole owner of 
Blackacre, gave Richard Roe a power of attorney authorizing 
him to convey it. The power of attorney was executed with all 
the fonnalities of a deed and was recorded. John Doe, Mary's 
husband, did not join in the execution of the power of attorney. 
Richard Roe, as attorney-in-fact, executed a deed to Blackacre 
to Simon Grant in 1961 and John Doe joined in the execution 
of the deed. WaB the deed valid? 


No. 


Same facts as Problem 1 except that they all took place on or 
after January 7,1969. WaB the deed valid? 


Yes, assuming Blackacre was not homestead property. See 
Title Standard 18.4 (Alienation Of Homestead Property -
Power Of Attorney). 


In 1960 Mary Doe, the sole owner of Blaekaere, gave John Doe, 
her husband, a power of attorney authorizing him to convey it. 
The power of attorney was executed with all the fonnalities of 
a deed and was recorded.. John Doe did not join in the execution 
of the power of attorney. John Doe, as attorney·in-fact, 
executed a deed to Blaekacre to Simon Grant in 1960. John 
Doe joined in the execution of the deed as the husband of Mary 
Doe. Was the deed valid? 


Yes. 


Authoritiea F.8. 693.01, 693.14, 708.04, 708.08 (1969); 1 BOYER, 
& References: FLORIDA REAL ESTATE TRANSACTIONS §28.06 (1980). 


Comment: F.S. 693.01, 693.14, and 708.04 were repealed, and 708.08 was 
amended, effective October 1, 1970. A married woman can 
conveyor encumber her separate non-homestead property 
without joinder of her husband since January 7, 1969. See 
Title Standard 20.3 (Conveyances By Married Women 
Joinder Of Husband On Or After January 7, 1969). 
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STANDARD 20.5 


ELIMINATION OF INCHOATE DOWER1N REAL 
PROPERTY CONVEYED BEFORE DEATH 


20.5 


STANDARD: WITH RESPECT TO A MARRIED MAN DYING ON OR 
AFTER OCTOBER I, 1973, INCHOATE DOWER IN REAL PROPERTY 
CONVEYED BEFORE DEATH HAS BEEN ELIMINATED. 


Problem: John Doe, a married man, executed a deed in 1972 conveying 
Blackacre. his separate non·homestead property. to Richard 
Roe in which Mary Doe, John's wife, did not join. John Doe 
died in 1974. Richard Roe desired to sell Blackacre. Did he 
have marketable title? 


Answer: Yes. Mary Doe's dower claim extended only to the real prop
erty owned by John Doe at his death. 


Authorities F.8. 731.34-.35 (1973);F.S. 732.111, 732.201,732.213 (1979); 
& References: 1 BOYER, FLORIDA REAL ESTATE TRANSACTIONS 


§§21.00, 21.01 (1980). 


Comment: The spouse may still be required to join in the execution of a 
mortgage of rea! property for the lien of the mortgage to be free 
of dower. F.S. 731.34 (1973); 5 FUND CONCEPT 47 (Sept. 
1973); 6 FUND CONCEPT 4 (Jan. 1974). However, mortgages 
executed on or after January I, 1976 are free of dower. F.8. 
732.111 (1979); LTGF TN 2.04.02. 
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STANDARD 20.6 


RELEASE OF DOWER - PRIOR TO 
OCTOBER 1, 1973 


20.6 


STANDARTh IN A CONVEYANCE OR MORTGAGE OF REAL 
PROPERTY BY A MARRIED MAN PRIOR TO OCTOBER 1, 1973, 
INCHOATE DOWER OPERATED AS AN ENCUMBRANCE UPON 
THE GRANTEE'S TITLE UNLESS IT wAs RELEASED BY THE 
JOINDER OF THE GRANTOR'S WIFE IN THE CONVEYANCE OR 
MORTGAGE, OR OTHERWISE RELINQmSHED OR BARRED .. 


Problem 1: 


Answer: 


Problem 2: 


Answer: 


Problem 3: 


Answer: 


Authorities 
&. References: 


Comment: 


John Doe, a married man, executed a deed in 1960 conveying 
Blackacre to Richard Roe in which Mary Doe, John's wife. did 
not join. Did Richard Roe acquire marketable title? 


No. Although the conveyance may have been valid, Blackacre 
may be subject to Mary Doe's claim of dower. 


Same facts as Problem I, except Mary Doe executed a 
quitclaim deed to Richard Roe in 1962. Did Richard Roe 
acquire marketable title? 


Yes. Dower could be relinquished by separate instrument. 
However, if John Doe had died prior to the execution of the 
quitclaim deed it would be necessary to determine whether 
Mary Doe had remarried. The dower right could have vested in 
fee and the joinder of Mary Doe's subsequent husband would 
have been required. 


John Doe, a single man, conveyed Blackacre to Richard Roe in 
1960, reserving a life estate. In 1962 John married Mary. In 
1964 John Doe conveyed the life estate to Richard Roe without 
Mary's joinder. Did Richard Roe acquire marketable title in 
fee? 


Yes. Property conveyed prior to marriage was not subject to 
dower. Since the life estate would have tenninated upon 
John's death there would be no estate to which Mary's dower 
interest could attach. 


F.B. 693.02-.03 (1969) (repealed 1970l; F.B. 731.34-.35 
(1971); F.B. 708.08 (1979); Gore v. General Properties Corp., 
149 Fla. 690, 6 So. 2d 837 (1942); 1 BOYER, FLORIDA REAL 
ESTATE TRANSACTIONS §21.01 (1980). 


Prior to the 1933 Probate Act dower consisted only of a life 
estate, so proof of the widow's death eliminated any problem. 
See LTGF TN 2.06.02, 22.03.10. 


Dower may be barred by laches or estoppel. See Johnson v. 
Hayes, 52 So.2d 109 (Fla. 1951); Pingree v. DeHaven, 90 Fla. 
42, 105 So. 147 (1925). 
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20.6 


In order to take dower, the widow had to elect within nine 
months, unless extended. after the first pUblication of notice to 
creditors. This did not address the situation where there was 
no probate proceeding. See F.S. 731.35 (1971). 


With respect to various methods of extinguishing dower or 
preventing it from attaching see Boyer & Miller, Furthering 
Title Marketability By Substantive Reforms With Regard To 
Marital Rights, 18 MIAMI L. REV. 561, 578·86 (1964). 


When the wife failed to join in the husband's conveyance, F.S. 
95.23, the 20-year curative act, cannot be relied on to 
eliminate her inchoate dower rights, even though the 
husband's deed has been on record for at least 20 years. See 
LTGF TN 10.01.04, 27.01.03. A defective joinder, however, 
may be cured by F.S. 95.23, 95.26, or 694.08. (F.S. 95.23 and 
95.26 have been amended and combined into 95.231, elf. 
January 1, 1975). 


With respect to dower and leaaes, aee Title Standard 20.9 
(Dower-Leases). 


As to the priority of a purchase money mortgage, see Title 
Standard 9.8 (Priority Of Purchase Money Mortgage Over 
Dower). ' 
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STANDARD 20.7 


RELEASE OF DOWER - ON OR AFTER OCTOBER 1. 1973 


STANDARD: ON OR AFTER OCTOBER I, 1973, UNRELINQUISHED 
INCHOATE DOWER IN REAL PROPERTY CONVEYED BEFORE 
DEATH OPERATES AS AN ENCUMBRANCE UPON THE 
GRANTEE'S TITLE ONLY IF THE MARRIED GRANTOR DIED 
PRIOR TO OCTOBER I, 1973 AND, WITHIN THREE YEARS OF THE 
DATE OF HIS DEATH, HIS WIDOW CAUSED TO BE RECORDED AN 
INSTRUMENT INDICATING THAT SHE HAS ELECTED OR MAY 
ELECT TO TAKE DOWER. 


Problem 1: 


Answer: 


Problem 2: 


Answer: 


Problem 3: 


Answer: 


Problem 4: 


John Doe, a married man, executed a deed in 1972 conveying 
Blackacre, his separate non~homestead property, to Richard 
Roe. Mary Doe, John's wife, did not join in the conveyance. 
John Doe died in June, 1973. Richard Roe desired to sell 
Blackacre in 1974. Did he have marketable title at that time? 


No. Mary Doe could assert her dower claim until June, 1976 
unless otherwise barred. 


Same facts as Problem 1 except John Doe died in December, 
1973. Did Richard Roe have marketable title in 1974? 


Yes. Inchoate dower in real property conveyed before death 
was eliminated with respect to married men dying after 
October I, 1973. 


John Doe, a married man, executed a deed in 1967 conveying 
Blackacre, his separate non-homestead property, to Richard 
Roe. Mary Doe, John's wife, did not join in the conveyance. 
John Doe died in 1968. His estate has not been probated. In 
December, 1972 Mary Doe caused to be recorded in the county 
in which Blackacre was located an instrument which: (1) gave 
a specific legal description of Blackacre (2) named Richard Roe 
as the record owner (3) stated the date of John Doe's death and 
his place of residence at the time of his death and (4) stated 
that she may elect to take dower. Richard Roe desired to sell 
Blackacre in 1974. Did he have marketable title at that time? 


No. Assuming Mary Doe's dower had not been otherwise 
relinquished or barred, the recording of the instrument prior 
to January I, 1973 would preserve her dower interests. 


John Doe, a married man, executed a deed in 1972 conveying 
Blackacre, his separate non-homestead property, to Richard 
Roe. Mary Doe. John's wife, did not join in the conveyance. 
John Doe died in June, 1973. His estate has not been probated. 
In 1974 Mary Doe caused to be recorded in the county in which 
Blackacre was located an instrument which: (1) gave a specific 


The Florida Bar July, 1981 







·20.7 


legal description of Blackacre (2) named Richard Roe as the 
record owner (3) stated the date of John Doe's death and his 
place of residence at the time of his death and (4) stated that 
she may elect to take dower. Would Richard Roe have 
marketable title in 1978? 


Answer: No. Assuming Mary Doe's dower had not been otherwise 
relinquished or barred recording of the instrument would 
preserve her dower interests. 


Authorities F.8. 731.34-.35 (1973); F.8. 732.111, 732.201, 732.212-.214 
& References: (1979); 1 BOYER, FLORIDA REAL ESTATE 


TRANSACTIONS §21.01 (1980). 


Comment: Dower of a widow of any man dying prior to October 1, 1973 is 
barred whether or not her husband's estate is administered 
unless the instrument indicating election of or intention to 
elect dower is filed within three years of the date of her 
husband's death. However, no dower was barred. if the 
instrument was filed for record before January 1, 1973. F.S. 
731.35(4) (1973). 


This Standard may not apply to unrelinquished inchoate 
dower righta in real property mortgaged on or after October 1, 
1973. See Comment, Title Standard 20.5 (Elimination Of 
Inchoate Dower In Real Property Conveyed Before Death). 


In general, any pre-existing rights to dower have expired as of 
October 1, 1976 unIeas the instrument has been filed. F.S. 
732.213 (1979); LTGF TN 2.04.02. See Creory v. Estate of 
Creory, 338 So. 2d 26 (1st D.C.A. Fla. 1976) as to retroactive 
application of F.S. 732.213. 
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20.8 


STANDARD 20.8 


POWER OF ATTORNEY - RELEASE OF DOWER 
PRIOR TO OCTOBER I, 1970 


STANDARD: PRIOR TO OCTOBER 1, 1970, THE RELINQUISHMENT 
OF DOWER, ACCOMPLISHED BY VIRTUE OF A POWER OF A TTOR· 
NEY EXECUTED BY A MARRIED WOMAN TO A THIRD PERSON, 
WITHOUT THE JOINDER OF HER HUSBAND, IS NOT ACCEPT· 
ABLE. 


Problem: Mary Doe gave Richard Roe a power of attorney authorizing 
him to release her dower in the conveyance of Blackacre. The 
power of attorney was executed with all the formalities of a 
deed and was recorded. John Doe, Mary's husband, did not join 
in the execution of the power of attorney. In 1960, John Doe, 
the sole owner of Blackacre, conveyed it to Stephen Grant. 
Richard Roe signed the deed "Mary Doe, by Richard Roe, her 
attorney·in·fact." John Doe died in 1972. Does Stephen Grant 
have marketable title? 


Answer: No, provided Mary Doe's dower was not otherwise relin
quished or barred by law. 


Authorities F.B. 693.02, 693.14, 708.08 (1969). 
& References: 


Comment: Prior to May 14, 1957 the husband was required to join in the 
execution of the power of attorney even if it was to himself. At 
that time F.S. 693.14 was amended to eliminate this require
ment. 


F.8. 708.08(1) (1979) may retroactively validate relinquish· 
menta made between January 7, 1969 and October I, 1970. 


F.B. 693.14, expresaly requiring the joinder of the husband in 
the context of this Standard, was repealed, effective October I, 
1970. 
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STANDARD 20.9 


DOWER - LEASES 


20.9 


STANDARD: A LEASE OF REAL PROPERTY IS SUBJECT TO THE 
INCHOATE DOWER RIGHTS OF THE WIFE OF THE LESSOR. 


Problem: J abn Doe, the sole owner of Blackacre, leased it to Richard Roe 
in 1960 for 99 years. Mary Doe, John's wife, did not join in the 
lease. John Doe died in 1972. May Mary Doe claim dower in 
Blackacre? 


Answer: Yes. This assumes that Mary Doe's dower has not been barred. 
by law or otherwise relinquished. 


Authorities Cantor v. Palmer, 163 So.2d 508 (3d D.C.A. Fla. 1964). 
& References: 


Comment: Since the interest of a lessee is considered to be personal 
property, release of dower by the wife of the lessee upon the 
cancellation of a lease is not required. 


With respect to the issue of the existence of inchoate dower 
rights, see Title Standard 20.5 (Elimination ofInchoate Dower 
In Real Property Conveyed Before Death). 
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STANDARD 20.10 


DNORCE AS BARRING DOWER 


20.10 


STANDARD: A V AUD DIVORCE OR DISSOLUTION OF MARRIAGE 
BARS DOWER NOTWITHSTANDING THE LACK OF JOINDER BY 
THE WIFE IN A PRIOR CONVEYANCE OR ENCUMBRANCE OF 
REAL PROPERTY. 


Problem: In 1965, John Doe conveyed Blackacre, which was not 
homestead property, to Richard Roe. Mary Doe, John's wife. 
did not join in the conveyance. Subsequently John Doe and 
Mary Doe were divorced. Did Richard Roe have marketable 
title, after the divorce, free of any claim of dower? 


Answer: Yes. Although Mary Doe's inchoate dower right was not 
eliminated by the conveyance in which she did not join, it was 
eliminated by the valid divorce decree. 


Authorities F.S. 731.34 (1973); Simons v. First Nat'l Bank. 381 U.S. 81 
& References: (1965); Busch v. Busch, 68 So.2d 350 (Fla. 1953); Pawley v. 


Pawley, 46 So.2d 464 (Fla. 1950), cert. ckn. 340 U.S. 866; 
Bowkrv. Bowler, 159 Fla. 447, 31 So.2d 751 (1947); 1 BOYER, 
FLORIDA REAL ESTATE TRANSACTIONS §21.01[2] 
(1980); FLORIDA FAMILY LAW §4.40 (CLE 2d. ed. 1972). 


Comment: With respect to the issue of the existence of inchoate dower 
rights, see Title Staodard 20.5 (Elimination Of Inchoate 
Dower In Real Property Conveyed Before Death!. 
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CHAPI'ER 21 


DESCRIPTIONS 


STANDARD 21.1 


TEST OF SUFFICIENCY OF PROPERTY DESCRIPTION 


21.1 


STANDARD: IF THE DESCRIPI'lON OF LAND CONVEYED IN A 
DEED IS SUCH THAT A SURVEYOR, BY APPLYING THE RULES OF 
SURVEYING, CAN LOCATE THE SAME, SUCH DESCRIPI'lON IS 
SUFFICIENT, AND THE DEED WILL BE SUSTAINED IF IT IS 
POSSIBLE FROM THE WHOLE DESCRIPTION TO ASCERTAIN AND 
IDENTIFY THE LAND INTENDED TO BE COVERED. 


Problem 1: The lots in Block 5 of Country Club Estates are numbered 
consecutively. except for one unnumbered tract lying between 
Lots 5 and 8 and the plat of the subdivision shows no lots 
numbered 6 and 7. The original subdivider purported to 
convey Lot 6, Block 5, Country Club Estates to Richard Roe. Ja 
Roe's title marketable? 


Answer: No. 


Problem 2: Same facts as above except that the original subdivider 
attempted to convey Lot 6, Block 5, Country Club Estates to 
Richard Roe by a metes and bounds description. Ja Roe's title 
marketable? 


Answer: Yes. 


Authorities Maynard v. MillR.r, 132 Fla. 269, 182 So. 220 (1938); Burns v. 
& References: Campbell, 131 Fla. 630, 180 So. 46 (1938); 19 FLA. JUR. 2d 


Deeds §l24 (1980); LTGF TN 13.03.09. 
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STANDARD 21.2 


. DESIGNATION OF COUNTY IN METES 
AND BOUNDS DESCRIPTION 


21.2 


STANDARD: A DESCRIPTION OF PROPERTY DESCRIBED AS 
BEING IN THE STATE OF FLORIDA AND BY METES AND BOUNDS 
IN A STATED SECTION, TOWNSHIP, AND RANGE WITHOUT ANY 
COUNTY DESIGNATION IS SUFFICIENTLY DEFINITE. 


Problem: John Doe conveyed Blackacre which he owned. describing it as 
being in the State of Florida and by metes and bounds in 
Section 12, Township 5 N, Range 29 W. No county was 
designated. in the deed. Is a corrective deed showing the county 
in which the land lies necessary? 


Answer: No. Since the section, township and range are definitely given 
as a part of the description, the location can be ascertained 
without question as to the county in which the land lies. 


Authorities Miller u. Griffin, 99 Fla. 976, 128 So. 416 (1930); Black u. 
& References: Skinner Mfg. Co., 53 Fla. 1090, 43 So. 919 (1907); Peacock u. 


Feaster, 52 Fla. 565,42 So. 889 (1906); 19 FLA. JUR. 2d Deeds 
§l25 (1980); LTGF TN 13.03.03 
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STANDARD 21.3 


EXCEPTION DESCRIBED ONLY BY REFERENCE 
TO PREVIOUS CONVEYANCE 


21.3 


STANDARD: A CONVEYANCE WHICH CONTAINS A DEFINITE 
ACREAGE DESCRIPTION BUT EXCEPTS A PORTION OF THE 
LAND DESCRIBED ONLY BY REFERENCE TO A PREVIOUSLY 
RECORDED CONVEYANCE, WITHOUT RECITING THE 
DESCRIPTION SET FORTH IN THE PREVIOUS CONVEYANCE, IS 
NOT INVALID FOR WANT OF SUFFICIENT DESCRIPTION, EVEN IF 
THE TITLE EXAMINER MUST GO OUTSIDE OF THE INSTRUMENT 
TO DETERMINE WHAT IS CONVEYED. 


Problem: 


Answer: 


A recorded conveyance from J ahn Doe to Richard Roe contains 
the description "the West 1/2 of Section 31, Township 35 
South, Range 18 East," and is followed by the language 
"except what has been previously conveyed by grantor to 
Simon Grant described in deed recorded in Official Records 
Book 1, page 2." The deed to Simon Grant conveyed the South 
1/2 of the West 1/2 of Sec. 31, TOW118hip 35 South, Range 18 
East. Is the description in the conveyance to Richard Roe 
sufficient to convey the North 112 of the West 112 of the 
Section? 


Yes. 


Authorities Gradolph v. Ricou, 104 Fla. 237, 139 So. 579 (1932); 26 C.J.S. 
& References: Deeds §101 (1956); 19 FLA. JUR. 2d Deeds §§132·133 (1980). 


Comment: It is preferable and the better practice generally to have the 
complete description, including any exception, set out in the 
one instrument, but such a description as noted above is 
sufficient to allow positive identification of the property 
intended to be conveyed. 
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STANDARD 21.4 


CONFLICT BETWEEN SPECIFIC DESCRIPTION AND 
STATEMENT OF ACREAGE 


21.4 


STANDARD: IF A DEED CONTAINS A SPECIFIC DESCRIPTION OF 
THE PROPERTY SUCH AS BY GOVERNMENT SURVEY, METES 
AND BOUNDS, OR REFERENCE TO A PLAT, TOGETHER WITH A 
STATEMENT OF THE ACREAGE, THE MORE CERTAIN 
DESCRIPTION BY BOUNDARIES PREVAILS OVER THE 
STATEMENT OF ACREAGE UNLESS AN INTENT TO CONVEY A 
CERTAIN QUANTITY IS MANIFEST. 


Problem: A recorded conveyance from John Doe to Richard Roe contains 
a description by metes and bounds, in a certain Section, 
Township, Range and County. followed by the words "the same 
being 33 acres, more or less." A surveyor employed by Roe in 
anticipation of a subsequent conveyance determines that, in 
fact, the property described within the stated bounds contains 
37 acres. Is a corrective deed necessary to enable Roe to pass 
marketable title to the described tract including the excess 
acreage? 


Answer: No. 


Authorities Benecke v. U.S., 356 F.2d 439 (5th Cir. 1966); U.s. v. 32922 
& References: Acres of Land, 307 F.Supp. 34 (M.D. Fla. 1968), affd 418 F.2d 


551 (5th Cir. 1969); Jackson v. Magbee, 21 Fla. 622 (1885); 19 
FLA. JUR. 2d Deeds §§l26, 139·140 (1980). 


Comment: The standard applies only to a deed with a specific description 
accompanied by a statement of acreage. Where the deed 
indicates an intention to convey a specific number of acres, but 
the specific description does not coincide with this intention, or 
where the intention of the parties is in doubt, the standard is 
not applicable. 


The Florida Bar July, 1981 

































































552


118 So.2d 549 (1960)


Mae D. BRIDGES, a Widow, Appellant,
v.


Eddle D. THOMAS and Emma K. Thomas, His Wife, Appellees.


No. 1431.


February 19, 1960.
Rehearing Denied March 14, 1960.


District Court of Appeal of Florida. Second District.


*550 Richard A. Lawrence, Melbourne, for appellant.550


Roger F. Dykes, Cocoa, for appellees.


ALLEN, Chief Judge.


The appellant, as plaintiff in the lower court, filed an action to have a deed and purchase money mortgage between 
her and the appellee-defendants reformed so as to reduce the quantity of land that plaintiff intended to convey to 
defendants. The complaint also stated that "should said defendants be dissatisfied with said transaction" that the same 
be cancelled. The defendants answered admitting the transaction with plaintiff but averred that it was an arm's length 
transaction and that the plaintiff instead of setting up any mistake had only manifested a change of mind in regard to 
the width of the land sold to defendants. After a hearing on the merits and examining the documents involved, the 
lower court entered final judgment in favor of defendants.


The plaintiff was the owner of two parcels of land contiguous to each other extending from the Florida East Coast 
Railway across U.S. Highway No. 1 to the Indian River. The parcels are designated as No. 1 and No. 2. The creek, at 
its confluence with the Indian River, was believed by plaintiff to divide parcel No. 1 from parcel No. 2.


In the latter part of 1956, plaintiff negotiated with the defendants for the sale of part of parcel No. 1. Plaintiff did not 
have a survey of her land nor did she have an abstract of title, but based on the assumption that the creek was 
supposed to be the boundary between the two parcels, the plaintiff had defendant draw, in the presence of plaintiffs, a 
map of the land to be sold. This map showed the north-south limits of the land along the river to be 150 feet, the 
northern boundary meandering westerly along the creek to a point where the creek is 60 feet north of the southern 
boundary line and then along this 60 foot line west to the railroad. A price of $3,500 was set with $300 to be paid down 
as a binder. On October 20, 1956, the binder was paid and a receipt given. The deed conveying this land to 
defendants was dated and acknowledged on November 14, 1956.


Sometime in May, 1957, a survey was made for defendants and plaintiff by one Heath. This survey showed the center 
of the creek to be 193.55 feet (instead of 148 feet as listed in the deed) north of the south boundary of parcel No. 1, 
with a meandering river frontage of 220 feet. Upon discovery that the creek was actually in parcel No. 2, retained by 
plaintiff, the defendants *551 were requested to adjust their north boundary to 148 feet north of the south boundary. 
The defendants refused and this suit was filed.


551


To better understand this transaction, a copy of the survey sketch is attached. The defendants contend the transaction 
was to cover from the center of the creek to the *552 south boundary. Plaintiff contends it was to cover from the south 
boundary north 148 feet, but in no event was the conveyance to cover any land north of the creek. Plaintiff also 
contends that she relied on a mistaken assumption that the creek divided the two parcels of land. It appears from the 
record, however, that the plaintiff told the defendants, "* * * I want you folks to have what is south of the creek, but I 
don't want you to come across the creek * * * that is the reason I am putting this 148 feet to keep you south of the 
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creek." It also appears that plaintiff furnished a map to an out of state mortgagee prior to this transaction showing the 
creek to be the dividing line and subsequently a similar sketch was furnished to an abstract company by plaintiff. It 
should be noted that this abstract was not available when the conveyance in question was negotiated and 
consummated thus could not be the basis of the mistake.


The deed from plaintiff to defendants provides:


"Begin in center of Creek at confluence with Indian River at a point approximately 148 ft. North of South 
line of land owned by Mae D. Bridges; thence Westerly along center of said Creek to a point which is 
60 ft. North of South line of said land owned by Mae D. Bridges; thence Westerly parallel to South line 
of said property aforesaid and 60 ft. distance therefrom to Florida East Coast Railway right-of-way; 
thence Southerly along East boundary of Florida East Coast Railway right-of-way to South line of said 
property of Mae D. Bridges; thence East along South line of Mae D. Bridges' property to the Indian 
River; thence Northerly meandering the West bank of Indian River to point of beginning. Together with 
riparian and littoral rights thereunto belonging, excepting right-of-way of U.S. Highway No. 1 as now 
located.


"Said land being part of Government Lot 2, Section 21, Township 29 South, Range 38 East, Brevard 
County, Florida."


For the purpose of determining whether equitable relief should be granted in this type situation the courts have divided 
the cases into two general classes: (1) where the sale is of a specific quantity which is usually denominated a sale by 
the acre, and (2) where the sale is of a specific tract by name or description, which is usually called a sale in gross. 
Inasmuch as the present transaction was clearly a sale by description with no mention of price per foot or acre, our 
discussion will be limited to sales in gross and the principles applicable thereto.


The question whether a sale is one in gross or by the acre is to be determined from the terms of the contract or deed 
and the surrounding circumstances. It is noted that the deed in question provides a point of beginning at the center of 
the creek at the confluence with Indian River but then further describes this point of beginning as being "* * * a point 
approximately 148 ft. North of South line * * *" It has long been held that monuments and natural landmarks as a 
general rule prevail over courses and distances for the purpose of determining the location of a boundary even though 
this means either the shortening or lengthening of distance. Daggett v. Willey, 6 Fla. 482; Hogans v. Carruth, 19 Fla. 
84; Andreu v. Watkins, 26 Fla. 390, 7 So. 876; Mitchell v. Moore, 152 Fla. 843, 13 So.2d 314. The basis for the rule is 
that mistakes are deemed more likely to occur with respect to course and distances than in regard to objects which are 
visible and permanent and are accordingly more reliable evidence than courses and distances. Consequently, if 
marked trees or watercourses be called for in the deed, distances must be lengthened or shortened and courses 
varied so as to conform to those objects. Vol. 6 Thompson on Real Property, sec. 3327.


The case of Pierce v. Alexander, Tex. Civ.App. 1945, 189 S.W.2d 16, involved a factual question similar to the instant 
case. The deed in question in the Pierce case provided *553 that the east line of the parcel was to be 385 varas in 
length with its southern terminus at Wallace Creek. The evidence established that the creek was actually 405 varas 
from the northern terminus of the east line, or some 20 varas south of the 385 varas point as set forth by the distance 
call in the deed. The Court of Civil Appeals of Texas held that since the call was for Wallace Creek, the boundary line 
must be extended to the creek even though the stated length thereof falls short of the creek.


553


It would therefore appear that in order to give effect to the entire description of the tract of land in the instant case, the 
approximate distance must give way to the superior call of the confluence of the creek with the river as the point of 
beginning. The land having been sold in bulk for a lump sum with no mention of quantity being the essence of the 
contract, the parties are deemed to have assumed the risk of deficiency or excess in the absence of fraud. Vol. 8 
Thompson on Real Property, sec. 4580. This principle has been stated by the Florida Supreme Court in Citizens' State 
Bank v. Jones, 100 Fla. 1492, 131 So. 369, 373, as follows:
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"`The rule denying relief in case of a deficit or an excess is frequently applied in equity as well as at law, 
but a court of equity will not interfere on account of either a surplus or a deficiency where it is clear that 
the parties intend a contract of hazard, and it is said that although this general rule may not carry into 
effect the real intention of the parties it is calculated to prevent litigation.' 27 R.C.L. 434, § 147."


This case was quoted from with approval in Firstbrook v. Buzbee, 101 Fla. 876, 132 So. 673, and appears to be 
supported by numerous other jurisdictions. See Annotation 1 A.L.R.2d 9.


The parties having dealt at arm's length and the deed being silent as to the specific quantity of land conveyed, any 
excess over and above the approximated distance must be deemed to have been precipitated by plaintiff's own 
conduct in failing to know the extent of property she offered and undertook to sell. If one's mistake is due to his own 
negligence and lack of foresight and caution, in the absence of fraud or imposition, equity will not grant relief. Graham 
v. Clyde, Fla. 1952, 61 So.2d 656.


Finding no error by the chancellor and for the reasons assigned herein, the judgment of the lower court is affirmed.


Affirmed.


KANNER and SHANNON, JJ., concur.


Save trees - read court opinions online on Google Scholar.
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367 So.2d 1054 (1979)


Virgil Q. MAYO and Sue Klein Gissendaner, Appellants,
v.


Eva OWENS, Delma Owens, George M. Walden and His Wife, Rozelle Walden, Huey P. 
Brantley and His Wife, Betty W. Brantley, Clyde E. Gainey and His Wife, Geraldine Gainey, 


Ruth Gainey, Robert F. Walden and His Wife, Ruby Walden, Newton Walden, Wesley C. 
Haefner and His Wife, Kathlyn Haefner, D.L. Kyle and His Wife, Betty Kyle, Clarence V. Smith 
and His Wife, Dorothy Smith, Christinia Ann Brown, and James E. Farmer, Albert Joiner, and 


George M. Walden As Trustees for the Bristol Church of God, Appellees.


Nos. JJ-377, LL-40.


February 1, 1979.
Rehearing Denied March 15, 1979.


District Court of Appeal of Florida, First District.


H. Guy Green, Marianna, for appellants.


Frank A. Baker, Blountstown, for appellees.


BOYER, Judge.


By this appeal we are called upon to construe Chapter 712, Florida Statutes, commonly known as the Marketable Title 
Act. Appellant also raises procedural issues which, however, we find to be without merit.


On October 1, 1947 there was filed and recorded in the office of the Clerk of the Circuit Court of Liberty County, 
Florida a *1055 certain deed dated September 24, 1947 from Ruth Gainey and ten other persons designated as 
parties of the first part in favor of George M. Walden and Rozelle Walden, his wife, designated as parties of the second 
part. Except as to name, marital status and county of residence none of the parties were otherwise described, nor was 
there any recitation of relationship. (Except as to the marital relationship of some of the parties.) The deed purported to 
convey certain land in Liberty County, Florida which was described by reference to section, township and range. The 
legal description concluded with the phrase "being the same lands conveyed by M.J. Solomon to Green Walden." 
Except for that recitation there was no other mention of either M.J. Solomon nor Green Walden, nor was there any 
recitation as to whether M.J. Solomon or Green Walden were dead or alive nor whether either were related to any of 
the parties to the transaction.


1055


By various conveyances not here material, portions of the property described in the above mentioned deed were 
conveyed by the grantees George M. Walden and Rozelle Walden, his wife, to various persons.


On May 28, 1975 a circuit judge in and for Liberty County, Florida entered a "Final Judgment Determining Heirs" in a 
proceeding entitled "In Re: Determination of the Heirs of Green Walden, Deceased" which final judgment determined 
that Virgil Q. Mayo and Sue Klein were both heirs of said Green Walden and that "their respective interests in and to 
his estate that have not been otherwise descended or conveyed, are as follows:" 1/16 each. Seven other persons were 
determined by said final judgment to also be heirs of said Green Walden and to each be entitled to a 1/8 interest in his 
estate. Said final judgment neither described nor mentioned any real nor personal property. That final judgment was 
filed in the office of the Clerk of the Circuit Court of Liberty County, Florida on the date of its entry, May 28, 1975.


On March 6, 1977, Eva Owens and numerous other persons (appellees here) filed a multiple count complaint in the 
Circuit Court of Liberty County against Virgil Q. Mayo and Sue Klein (appellants here) seeking to quite title to the 
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property which is the subject matter of this suit. Each count derived title from the deed first above mentioned dated 
September 24, 1947 alleging "actual, continuous, open, notorious, hostile, and exclusive possession, for more than 


seven years."[1] Each count also alleged that the defendants, Virgil Q. Mayo and Sue Klein, claimed an interest in the 
subject property "by virtue of being heirs-at-law of Green Walden, deceased".


On May 2, 1977 the plaintiffs (appellees here) filed an amended complaint (entitled "First Amended Complaint") to 
which the defendants (appellants here) filed an answer containing affirmative defenses.


By order dated January 12, 1978 the plaintiffs were permitted to file a supplemental pleading adding to each count of 
their complaint ("First Amended Complaint") the following paragraph:


"The Defendants claim an interest in the subject disputed parcel as heirs-at-law of Newton Walden, 
Deceased, and Green Walden, Deceased, who both died intestate on or before September 23, 1947. 
As of October 2, 1977, the Defendants had filed no notice or other paper pursuant to Section 712.06, 
Florida Statutes, in the public records of Liberty County, Florida, with respect to the Plaintiffs or the 
subject disputed parcel. The subject disputed parcel has not been assessed in the names of either of 
the Defendants, or Green Walden, Deceased, Newton Walden, Deceased, or Susie Walden, 
Deceased, on the tax rolls of Liberty County, Florida, since 1972. As of October 2, 1977, the instrument 
under which the Plaintiffs claim, a warranty deed from Ruth Gainey and her husband, C.F. Gainey, et 
al, referred to in paragraph 2 above, recorded October 1, 1947, in Deed *1056 Book 33 at page 190, 
had been filed and had been recorded in the public records of Liberty County, Florida, in excess of 
thirty years."


1056


The Defendants moved to dismiss the supplemental pleading which motion was denied.


By order dated March 16, 1978 the trial court, acting on a motion for summary judgment filed by the plaintiffs, held:


"The Affidavits in support of the Plaintiffs' Motion for Summary Judgment refer to a certain Final 
Judgment determining the heirs-at-law of Green Walden, Deceased, and a copy of that Final Judgment 
determining heirs is attached to the Affidavits. There is no genuine issue of material fact as to the 
Plaintiffs' right to the relief prayed for based on Florida Statutes Chapter 712, and the sole question of 
law before this Court is whether the Final Judgment Determining Heirs presents an exception to 
Chapter 712 as set out in F.S.A. Section 712.03(4). This Court is of the opinion that said Final 
Judgment Determining Heirs is not such a title transaction giving rise to any estate or interest in or of 
the Defendants as to constitute an exception to the Plaintiffs' right to recover pursuant to Florida 
Statutes Chapter 712. Therefore, it is hereby ordered that the Motion for Summary Judgment of the 
Plaintiffs, GEORGE WALDEN, ROZELLE WALDEN, and NEWTON WALDEN, as to Counts I and X of 
the Complaint filed in this cause is hereby granted. Upon proper motion and hearing, Final Judgment 
shall be entered in favor of said Plaintiffs in accordance with this Order, and Court retains jurisdiction to 
enter such other Order incident thereto that it may deem necessary."


Appeal was taken from said Order and assigned this Court's case no. JJ-377.


Thereafter the plaintiffs George Walden, Rozelle Walden and Newton Walden filed a Motion for Final Judgment which 
was granted, which final judgment recited, inter alia, that:


"The defendants are jointly and individually perpetually enjoined and restrained from further clouding in 
any manner or form the title to the said properties and each and every piece and parcel thereof, or from 
asserting any title, claim, or right to the above described parcel of real property owned by the plaintiffs, 
or from taking possession thereof, except by virtue of valid assignment of interest from the plaintiffs to 
the defendants."


Appeal was taken from that final judgment and assigned this Court's case no. LL-40.
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The two cases have been consolidated by prior Order of this Court.


The first issue is as set out by the learned trial judge, viz: Whether the "Final Judgment Determining Heirs" which was 
entered and recorded before the expiration of thirty years following the date of recordation of the 1947 deed is a "title 
transaction" within the contemplation of F.S. 712.03(4).


F.S. 712.01(3) defines "title transaction" to mean "any recorded instrument or court proceeding which affects title to 
any estate or interest in land."


F.S. 712.02 provides:


"Any person having the legal capacity to own land in this state, who, alone or together with his 
predecessors in title, has been vested with any estate in land of record for 30 years or more, shall have 
a marketable record title to such estate in said land, which shall be free and clear of all claims except 
the matters set forth as exceptions to marketability in s. 712.03. A person shall have a marketable 
record title when the public records disclosed a record title transaction affecting the title to the land 
which has been of record for not less than 30 years purporting to create such estate either in:


"(1) The person claiming such estate; or


"(2) Some other person from whom, by one or more title transaction, such estate has passed to the 
person claiming such estate, with nothing appearing of *1057 record, in either case, purporting to divest 
such claimant of the estate claimed."


1057


F.S. 712.03 entitled "Exceptions to Marketability", provides in material part:


"Such marketable record title shall not affect or extinguish the following rights:


* * * * * *


"(4) Estates, interests, claims, or charges arising out of a title transaction which has been recorded 
subsequent to the effective date of the root of title."


The term "root of title" is defined by F.S. 712.01(2) as follows:


"`Root of title' means any title transaction purporting to create or transfer the estate claimed by any 
person and which is the last title transaction to have been recorded at least 30 years prior to the time 
when marketability is being determined. The effective date of the root of title is the date on which it was 
recorded."


Appellees rely upon the 1947 deed as being their "root of title".


Since the entry of the order and final judgment here appealed by the learned trial judge this court has rendered an 
opinion in Kittrell v. Clark, 363 So.2d 373 (Fla. 1st DCA 1978) wherein it was held that the probate and recording of a 
Will which devised all of the decedent's real property to his wife but did not particularly describe any real property, 
even though the various documents filed in the probate proceeding failed to refer to the real property interest involved 
in that case, nevertheless constituted a "title transaction" within the meaning of F.S. 712.01(3). The court specifically 
rejected the proposition that in order to qualify as a "title transaction" the affecting instrument must specifically describe 
the estate or interest which it affects, saying:


"Appellant suggests that we construe `title transaction' to require the description of the land it purports 
to affect and that this would be consistent with the provisions of Sections 712.03(1) and 712.06(1)(c) 
which require an accurate description of the land or interest involved. This is a persuasive and 
appealing argument but we may not supply that which the legislature did not choose to include in 
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Sections 712.01(3) and 712.03(4). This is the sole prerogative of the legislature and we will not 
encroach upon its authority." (363 So.2d at pages 374, 375)


Applying the principle of that case to the facts sub judice it appears that the "Final Judgment Determining Heirs" which 
was filed and recorded within 30 years from the date of execution and recordation of the 1947 deed (root of title) 
constituted "a title transaction which has been recorded subsequent to the effective date of the root title". (F.S. 712.03
(4)) Clearly, although said Final Judgment Determining Heirs did not describe any particular property, it determined 
appellants to be heirs-at-law of Green Walden, deceased, and it adjudicated "their respective interests in and to his 
estate", thereby "affecting title to any lands owned by Green Walden at the time of his death." (See F.S. 712.01(3))


It would appear, therefore, that based upon the principle of Kittrell v. Clark, supra, we should hold that the Final 
Judgment Determining Heirs adjudicating appellants to be heirs-at-law of Green Walden, deceased, was and is, 
contrary to the holding of the learned trial judge in the order appealed in Case No. JJ-377, "a title transaction giving 
rise to [an] estate or interest in or of the defendants [so] as to constitute an exception to the plaintiffs' right to recover 
pursuant to Florida Statute Chapter 712." However, our task is not so simple. As already repeatedly stated, the Final 
Judgment Determining Heirs simply determined that appellants are heirs-at-law of Green Walden, deceased, and that 
their respective interests in and to his estate is 1/16 each. However, there is nothing in the record on appeal to 
establish that Green Walden had any interest in the subject property at the time of his death. As already recited, the 
1947 deed contained no recitation as to any relationship between any of the parties thereto and Green Walden. The 
only reference to Green Walden in that deed is the concluding clause of the *1058 legal description recited therein, to 
wit: "Being the same lands conveyed by M.J. Solomon to Green Walden." Although an affidavit filed in support of the 
plaintiffs' motion for summary judgment recites that "Green Walden, deceased, died without a Will, domiciled in Liberty 
County, Florida, on or before September 23, 1947." and that "His estate was never probated." There is not one 
recitation any place in the record that Green Walden was the owner of any property at the time of his death.


1058


Accordingly, the record being silent as to the interest, if any, of Green Walden in the subject property at the time of his 
death, the record is insufficient to sustain a summary judgment in favor of, or against, any party to this proceeding. The 
case simply was not "ripe" for disposition in any manner at the time of the entry of the order and Final Judgment 
appealed in these consolidated cases. (See Connell v. Sledge (and USF & G), 306 So.2d 194 (Fla. 1st DCA 1975), 
cert. dism. 336 So.2d 105 (Fla. 1976).)


Having so ruled, we find it unnecessary to consider the other points raised by the parties.


Reversed and remanded for further proceedings consistent herewith.


McCORD, C.J., and MELVIN, J., concur.


[1] However, the trial court disposed of the case without considering the issue of adverse possession.
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Select Year:   2002  Go


The 2002 Florida Statutes


Title XXXVI
BUSINESS ORGANIZATIONS


Chapter 607
CORPORATIONS


View Entire Chapter


607.1505  Effect of certificate of authority.-- 


(1)  A certificate of authority authorizes the foreign corporation to which it is issued to transact business 
in this state subject, however, to the right of the Department of State to suspend or revoke the 
certificate as provided in this act. 


(2)  A foreign corporation with a valid certificate of authority has the same but no greater rights and has 
the same but no greater privileges as, and except as otherwise provided by this act is subject to the 
same duties, restrictions, penalties, and liabilities now or later imposed on, a domestic corporation of 
like character. 


(3)  This act does not authorize this state to regulate the organization or internal affairs of a foreign 
corporation authorized to transact business in this state. 


History.--s. 140, ch. 89-154. 
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260 So.2d 213 (1972)


ESCAMBIA PROPERTIES, INC., a Florida Corporation, et al., Appellants,
v.


James E. LARGUE et al., Appellees.


No. N-353.


March 23, 1972.
Rehearing Denied April 25, 1972.


District Court of Appeal of Florida, First District.


Barne J. Morain, Pensacola, for appellants.


Richard P. Warfield, of Levin, Warfield, Graff, Mabie & Rosenbloum, Pensacola, for appellees.


JOHNSON, Judge.


This is an appeal from a final judgment, and amendments thereto, finding plaintiffs-appellees to be the owners in fee 
simple of certain real property located in Escambia County.


We do not deem it necessary to set out in detail herein the entire, rather intricate, factual situation surrounding the 
present case. Suffice it to say that appellees purchased from Williams a certain parcel of property in August of 1958 
and received a warranty deed showing Lico, Inc. as grantee. Said deed was recorded the following day. Lico, Inc. was 
the name of a corporation which appellees had contemplated forming, but the Articles of Incorporation, *214 though 
allegedly prepared, were never filed with the Office of the Secretary of State.


214


In 1967, appellant Rodgers was interested in buying the property and checked into the ownership thereof. The tax 
records showed Lico, Inc. to be the owner. Rodgers then learned from a status report from the Secretary of State that 
Lico, Inc. was incorporated on July 2, 1959 and dissolved in 1964 and further learned who the incorporators of said 
corporation were. Said Lico, Inc. was an entirely different corporation than the corporation which appellees had 
contemplated forming. Rodgers contacted one of the stockholders or trustees of said dissolved corporation who sold 
him the subject property in 1967.


The present suit was instituted by appellees seeking rescission and cancellation of certain instruments pertaining to 
the 1967 sale of the subject property by the dissolved corporation, Lico, Inc., to the appellants, and demanded that 
appellants be declared to have no right, title or interest to such property. After various orders which are not applicable 
to the instant appeal, and after appellees obtained a corrective deed showing them in their individual capacities to be 
the grantees, the trial court's final judgment, as amended, concluded that appellees were never a valid de facto 
corporation at any time; that the 1958 warranty deed from Williams to Lico, Inc. was a conveyance to a nonexisting 
entity and was void; that appellants had notice of the 1958 conveyance and the records from the Secretary of State 
showing the 1959 incorporation of Lico, Inc. and they could not thus claim to be good faith purchasers without notice; 
that the records contained such evidence as would lead a reasonable person to make inquiry outside the records for 
information that would have shown that the dissolved Lico, Inc. had no interest in the property; that though appellees 
were negligent in placing on record a conveyance to a nonexisting entity as grantee, the appellants were careless in 
not making an inquiry as to the true owners and could not claim title by estoppel against appellees; and that appellees 
were the owners in fee simple of the subject property. Each of the parties was ordered to bear his own costs.


We are of the opinion that the trial court effectively and correctly disposed of the issues involved in this case. 
Appellants' primary point on appeal is that the trial court erred with regard to the issue of estoppel. It is our opinion that 
the evidence, as shown by the entire record, fully supports the trial court's conclusion that appellants, having notice of 
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the 1958 recording of the deed as well as actual knowledge of the 1959 incorporation of a Lico, Inc., could not claim to 
be purchasers in good faith. Other facts brought out in the record concerning the actions of appellant Rodgers and his 
"grantor" with regard to the "sale" of the subject property to appellants further support the trial court's ruling as to the 
bona fides of appellants' "purchase" of the subject property.


It is elementary law that estoppel, being an affirmative defense, must be proven with certainty and nothing can be 
supplied by intendment. It is our conclusion that appellants have failed in their burden of proof and that reversible error 
has not been demonstrated herein.


Accordingly, the judgment appealed is affirmed.


CARROLL, DONALD K., Acting C.J., and RAWLS, J., concur.
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Select Year:   2002  Go


The 2002 Florida Statutes


Title XXXVI
BUSINESS ORGANIZATIONS


Chapter 617
CORPORATIONS NOT FOR PROFIT


View Entire Chapter


617.1202  Sale, lease, exchange, or other disposition of corporate property and assets requiring 
member approval.--A sale, lease, exchange, or other disposition of all or substantially all of the 
property and assets of a corporation, in all cases other than those not requiring member approval as 
specified in s. 617.1201, may be made upon such terms and conditions and for such consideration, which 
may consist in whole or in part of money or property, real or personal, including shares, bonds, or other 
securities of any corporation or corporations for profit, domestic or foreign, and must be authorized in 
the following manner: 


(1)  If the corporation has members entitled to vote on the sale, lease, exchange, or other disposition of 
corporate property, the board of directors must adopt a resolution approving such sale, lease, exchange, 
or other disposition, and directing that it be submitted to a vote at a meeting of members entitled to 
vote thereon, which may be either an annual or special meeting. Written notice stating that the 
purpose, or one of the purposes, of such meeting is to consider the sale, lease, exchange, or other 
disposition of all or substantially all of the property and assets of the corporation must be given to each 
member entitled to vote at such meeting in accordance with the articles of incorporation or the bylaws. 
At such meeting, the members may authorize such sale, lease, exchange, or other disposition and may 
approve or fix, or may authorize the board of directors to fix, any or all of the terms and conditions 
thereof and the consideration to be received by the corporation therefor. Such authorization requires at 
least a majority of the votes which members present at such meeting or represented by proxy are 
entitled to cast. After such authorization by a vote of members, the board of directors may, in its 
discretion, abandon such sale, lease, exchange, or other disposition of assets, subject to the rights of 
third parties under any contracts relating to such sale, lease, exchange, or other disposition, without 
further action or approval by members. 


(2)  If the corporation has no members or if its members are not entitled to vote thereon, a sale, lease, 
exchange, or other disposition of all or substantially all the property and assets of a corporation may be 
authorized by a majority vote of the directors then in office. 


History.--s. 75, ch. 90-179. 
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Select Year:   2009  Go


The 2009 Florida Statutes


Title XL
REAL AND PERSONAL 


PROPERTY


Chapter 712
MARKETABLE RECORD TITLES TO REAL 


PROPERTY


View Entire 
Chapter


712.03  Exceptions to marketability.--Such marketable record title shall not affect or extinguish the 
following rights: 


(1)  Estates or interests, easements and use restrictions disclosed by and defects inherent in the 
muniments of title on which said estate is based beginning with the root of title; provided, however, 
that a general reference in any of such muniments to easements, use restrictions or other interests 
created prior to the root of title shall not be sufficient to preserve them unless specific identification by 
reference to book and page of record or by name of recorded plat be made therein to a recorded title 
transaction which imposed, transferred or continued such easement, use restrictions or other interests; 
subject, however, to the provisions of subsection (5). 


(2)  Estates, interests, claims, or charges, or any covenant or restriction, preserved by the filing of a 
proper notice in accordance with the provisions hereof. 


(3)  Rights of any person in possession of the lands, so long as such person is in such possession. 


(4)  Estates, interests, claims, or charges arising out of a title transaction which has been recorded 
subsequent to the effective date of the root of title. 


(5)  Recorded or unrecorded easements or rights, interest or servitude in the nature of easements, 
rights-of-way and terminal facilities, including those of a public utility or of a governmental agency, so 
long as the same are used and the use of any part thereof shall except from the operation hereof the 
right to the entire use thereof. No notice need be filed in order to preserve the lien of any mortgage or 
deed of trust or any supplement thereto encumbering any such recorded or unrecorded easements, or 
rights, interest, or servitude in the nature of easements, rights-of-way, and terminal facilities. However, 
nothing herein shall be construed as preserving to the mortgagee or grantee of any such mortgage or 
deed of trust or any supplement thereto any greater rights than the rights of the mortgagor or grantor. 


(6)  Rights of any person in whose name the land is assessed on the county tax rolls for such period of 
time as the land is so assessed and which rights are preserved for a period of 3 years after the land is 
last assessed in such person's name. 


(7)  State title to lands beneath navigable waters acquired by virtue of sovereignty. 


(8)  A restriction or covenant recorded pursuant to chapter 376 or chapter 403. 
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History.--s. 3, ch. 63-133; s. 12, ch. 65-420; s. 1, ch. 73-218; s. 1, ch. 78-288; s. 2, ch. 97-202; s. 17, ch. 


2000-317. 
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Select Year:   2002  Go


The 2002 Florida Statutes


Title XL
REAL AND PERSONAL 


PROPERTY


Chapter 689
CONVEYANCES OF LAND AND DECLARATIONS 


OF TRUST


View Entire 
Chapter


689.01  How real estate conveyed.--No estate or interest of freehold, or for a term of more than 1 
year, or any uncertain interest of, in or out of any messuages, lands, tenements or hereditaments shall 
be created, made, granted, transferred or released in any other manner than by instrument in writing, 
signed in the presence of two subscribing witnesses by the party creating, making, granting, conveying, 
transferring or releasing such estate, interest, or term of more than 1 year, or by the party's agent 
thereunto lawfully authorized, unless by will and testament, or other testamentary appointment, duly 
made according to law; and no estate or interest, either of freehold, or of term of more than 1 year, or 
any uncertain interest of, in, to or out of any messuages, lands, tenements or hereditaments, shall be 
assigned or surrendered unless it be by instrument signed in the presence of two subscribing witnesses 
by the party so assigning or surrendering, or by the party's agent thereunto lawfully authorized, or by 
the act and operation of law. No seal shall be necessary to give validity to any instrument executed in 
conformity with this section. Corporations may convey in accordance with the provisions of this section 
or in accordance with the provisions of ss. 692.01 and 692.02.


History.--s. 1, Nov. 15, 1828; RS 1950; GS 2448; RGS 3787; CGL 5660; s. 4, ch. 20954, 1941; s. 751, ch. 97-


102. 
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Select Year:   2002  Go


The 2002 Florida Statutes


Title XLII
ESTATES AND 


TRUSTS


Chapter 732
PROBATE CODE: INTESTATE SUCCESSION AND 


WILLS


View Entire 
Chapter


732.101  Intestate estate.-- 


(1)  Any part of the estate of a decedent not effectively disposed of by will passes to the decedent's 
heirs as prescribed in the following sections of this code. 


(2)  The decedent's death is the event that vests the heirs' right to the decedent's intestate property. 


History.--s. 1, ch. 74-106; s. 8, ch. 75-220; s. 14, ch. 2001-226. 


Note.--Created from former s. 731.23. 
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Select Year:   2002  Go


The 2002 Florida Statutes


Title XLII
ESTATES AND TRUSTS


Chapter 733
PROBATE CODE: ADMINISTRATION OF ESTATES


View Entire Chapter


733.611  Persons dealing with the personal representative; protection.--Except as provided in s. 
733.613(1), a person who in good faith either assists or deals for value with a personal representative is 
protected as if the personal representative acted properly. The fact that a person knowingly deals with 
the personal representative does not require the person to inquire into the authority of the personal 
representative. A person is not bound to see to the proper application of estate assets paid or delivered 
to the personal representative. This protection extends to instances in which a procedural irregularity or 
jurisdictional defect occurred in proceedings leading to the issuance of letters, including a case in which 
the alleged decedent is alive. This protection is in addition to any protection afforded by comparable 
provisions of the laws relating to commercial transactions and laws simplifying transfers of securities by 
fiduciaries. 


History.--s. 1, ch. 74-106; s. 78, ch. 75-220; s. 30, ch. 77-87; s. 1, ch. 77-174; s. 1008, ch. 97-102; s. 134, 


ch. 2001-226. 
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245 B.R. 419 (2000)


In re Marie TRANTER, Debtor.
Policemen's and Firefighters' Retirement Fund of the City of Covington, Kentucky, Plaintiff,


v.
Marie Tranter, Defendant.


Bankruptcy No. 99-30172-BKC-SHF. Adversary No. 99-3098-BKC-SHF-A.


February 15, 2000.


United States Bankruptcy Court, S.D. Florida.


Norman L. Schroeder, II, P.A., Lake Worth, FL, for Plaintiff.


Marie Tranter, pro se.


ORDER GRANTING MOTION FOR SUMMARY JUDGMENT


STEVEN H. FRIEDMAN, Bankruptcy Judge.


THIS MATTER came on to be heard on November 2, 1999, upon the Plaintiff's Motion For Summary Judgment. The 
Plaintiff seeks to except from discharge, under 11 U.S.C. § 523(a)(4) (1998), a debt arising from a final judgment 
entered in the Circuit Court in and for Kenton County, Kentucky (the "Kentucky court"), on December *420 7, 1983. 
The Plaintiff domesticated this foreign judgment on February 4, 1997, by recording the judgment in Highlands County, 
Florida, pursuant to Florida Statutes § 55.501, et seq., known as the "Florida Enforcement of Foreign Judgments Act." 
The judgment established Defendant's liability to Plaintiff for embezzlement, and the Plaintiff argues in the instant 
motion that the Kentucky court's ruling is binding upon this Court under principles of res judicata. On November 10, 
1988, the Defendant filed a voluntary Chapter 7 petition in the United States Bankruptcy Court for the Eastern District 
of Kentucky. In that case, the Plaintiff filed an adversary proceeding similar to the instant proceeding, and the United 
States Bankruptcy Court for the Eastern District of Kentucky entered an agreed judgment on May 17, 1989, 
determining the Kentucky court judgment to be nondischargeable. In the instant motion, the Plaintiff argues in the 
alternative that under the terms of Section 523(a)(4), a determination of dischargeability is binding in a subsequent 
proceeding under Chapter 7. In her Answer and Affirmative Defenses, the Defendant argues that the judgment is not 
collectible because the applicable fifteen-year statute of limitations, Kentucky Revised Statutes, Chapter 413.090, has 
run. Having considered the arguments and the relevant case law, the Court finds that the determination of 
nondischargeability entered by the United States Bankruptcy Court for the Eastern District of Kentucky is binding in the 
instant proceeding. Notwithstanding, the Court finds that the judgment is uncollectible.


420


Regarding the binding effect of a prior determination of nondischargeability, the Court is persuaded by Judge Wilson's 
opinion in Royal American Oil and Gas Co. v. Szafranski, 147 B.R. 976 (Bankr. N.D.Okla.1992). In Szafranski, the 
court noted that 11 U.S.C. § 523(b) provides that a debt excepted from discharge under subsections (a)(1), (a)(3), or 
(a)(8) in a prior bankruptcy case is dischargeable in a subsequent case unless nondischargeability is reestablished. 
See id. at 981. The court sought to determine whether Section 523(b) provided by negative implication that debts 
excepted from discharge in a prior bankruptcy under subsections (a)(2), (a)(4), (a)(6), and (a)(9) are nondischargeable 
as a matter of law in subsequent bankruptcies. See id. at 982. The court found that Section 523 is ambiguous in that it 
"suggests and supports, but does not clearly compel, such a negative inference." Id. at 983. To resolve the ambiguity, 
the court undertook an extensive analysis of the legislative history and legal and equitable context of Section 523. See 
id. at 983-88. The court found that a negative inference is warranted under Section 523(b), offering the following 
explanation:
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§ 523(b) continues and improves upon the tradition of [Bankruptcy Act] § 17b. It recognizes that 
specified types of exception to discharge, e.g. under § 523(a)(1), (3) and (8), need not involve debtor's 
"dishonest dealing with the creditors," and deserve to be up-dated and reconsidered if circumstances 
change in a second bankruptcy case. This is an express limitation of an implied general principle. The 
general principle is that other types of exception to discharge, especially under § 523(a)(2), (4), or (6), 
do involve "dishonest dealing with the creditors," which circumstances do not change in a second 
bankruptcy case. When the dishonest circumstances and nondischargeable character of such a debt 
have been judicially determined once, they need not be determined again.


Id. at 988.


In the Debtor's previous bankruptcy case, the United States Bankruptcy Court for the Eastern District of Kentucky ruled 
the subject debt nondischargeable under Section 523(a)(4). This ruling is binding on the instant Court under Section 
523(b). See id. Accordingly, the Plaintiff's motion for summary judgment shall be granted. However, a finding of 
nondischargeability *421 does not breathe new life into a debt that is uncollectible pursuant to non-Code statutes of 
limitations. See United States v. Fingers, 170 B.R. 419, 437 (S.D.Cal.1994) (holding nondischargeable federal tax 
deficiencies were uncollectible as a matter of law when the statute of limitations in the Internal Revenue Code had 
expired). The issue of collectibility has been raised in pleadings and is central to this adversary proceeding; and it is 
therefore a proper subject of this Court's determination.


421


The Plaintiff argues that the applicable statute of limitations is Florida Statutes § 95.11(1), which establishes a twenty-
year limitations period for the collection of a judgment rendered by a court in Florida. The basis for this argument is 
that once a foreign judgment is domesticated under the Florida Enforcement of Foreign Judgments Act, it becomes a 
Florida judgment subject to Florida's statute of limitations. The Plaintiff relies for this proposition on Fairbanks v. Large,
957 S.W.2d 307, 310 (Ky.App.1997) (holding Kentucky's fifteen-year statute of limitations for actions upon a foreign 
judgment applied to a proceeding brought under the Uniform Enforcement of Foreign Judgments Act to enforce two 
Florida judgments).


The Plaintiff contends that Fairbanks establishes the rule regarding application of limitations statutes under the 
Uniform Enforcement of Foreign Judgments Act. However, many other courts have considered the same issue and 
"produced a marvel of diversity and non-uniform results." Le Credit Lyonnais, S.A. v. Nadd, 741 So.2d 1165, 1168 
(Fla. 5th DCA 1999) (citing, e.g., Durham v. Arkansas Department of Human Services/Child Support Enforcement 
Unit, 322 Ark. 789, 912 S.W.2d 412 (1995)) (upholding enforcement of foreign judgment revived in rendering 
jurisdiction, although original judgment would have been barred by forum's statute of limitations); Walnut Grove 
Products, Div. of W.R. Grace & Co. v. Schnell, 659 S.W.2d 6 (Mo.App. W.D.1983) (holding a foreign judgment 
registered under the uniform act could be revived pursuant to the forum state's law and procedures and not the 
rendering state's law and procedures); Johnson Bros. Wholesale Liquor Co. v. Clemmons, 233 Kan. 405, 661 P.2d 
1242 (1983) (holding foreign judgment revived in originating state could be recorded and enforced in forum state); G & 
R Petroleum, Inc. v. Clements, 127 Idaho 119, 898 P.2d 50 (1995) (refusing to enforce a renewed foreign judgment 
which had been revived in rendering state when original judgment was barred by foreign state's statute of limitations); 
see also Wright v. Trust Co. Bank, 219 Ga.App. 551, 466 S.E.2d 74, 75 (1995)


([The Uniform law is expressly made alternative to the right of a judgment creditor to bring an action to 


enforce a foreign judgment.][1] The uniform law provides a summary procedure for endowing a filed 
foreign judgment with the same effect as a judgment of the court in which it is filed. It is not a new 
action but merely picks up where it was left off in the state where rendered. . . . Thus, [Georgia's statute 
of limitations for actions on foreign judgments] is not applicable to filings under the uniform law. Rather, 
a foreign judgment so filed stands in the same shoes as a judgment of the court in which it is filed. 
(citations omitted)).


This case raises an issue of first impression in Florida.[2] The Florida Legislature *422 adopted the Uniform 
Enforcement of Foreign Judgments Act in 1984 as Florida Statutes § 55.501, et seq. However, the legislature added a 
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non-uniform provision in Section 55.502(4): "Nothing contained in this act shall be construed to alter, modify, or extend 
the limitation period applicable for the enforcement of foreign judgments." Given the lack of definitive Florida case law 
on this particular issue, the Court is compelled to interpret Section 55.502(4) according to its "plain language." If other 
courts have held a forum state's statute of limitations inapplicable where the state had adopted the Uniform Act as 
drafted, then surely this Court should do so where the Florida legislature has added a non-uniform provision that 
seems to mandate such a ruling. Accordingly, the Court finds that the Kentucky court judgment is subject to the fifteen 
year statute of limitations imposed by Kentucky Revised Statutes, Chapter 413.090. The limitations period ran on 
December 7, 1998, and the judgment is therefore uncollectible.


For the foregoing reasons, it is hereby


ORDERED that the Plaintiff's Motion For Summary Judgment is granted.


[1] Similarly, Florida Statutes § 55.502(2) provides: "This act shall not be construed to impair the right of a judgment creditor to bring 
an action to enforce his judgment instead of proceeding under this act."


[2] In a recent opinion not yet released for publication, the Fourth District Court of Appeal of Florida addressed a similar issue where a 
judgment creditor sought to register a dormant Texas judgment after Texas' limitations period for revival had lapsed. See Muka v. 
Horizon Financial Corp., 2000 WL 121792, ___ So.2d ___ (Fla. 4th DCA Feb. 2, 2000). Consistent with the instant Court's decision, 
the Muka court determined that the creditor could not register the judgment in Florida.
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TN 2.02.04 Limitation — United States and State of Florida  (Rev. 12/06) 
 


The limitations on presentment of claims, under Sec. 733.702, F. S., does not apply to claims           
of the United States. United States v. Embrey, 199 So. 41 (Fla. 1940); United States v. Summerlin,          
310 U.S. 414, 60 S.Ct. 1019 (1940). 
 


The section does apply against the State of Florida and its political subdivisions. See State v.  
Moore's Estate, 153 So.2d 819 (Fla. 1963) and Title Standard 5.13. Estate taxes are not included in        
such claims. For a discussion of estate taxes, see SC 2.10. For claims involving the Department of 
Revenue, see Sec. 733.702(5), F. S. 
 


 








TN 22.03.12   Unrecorded Lien Referred to in Deed  (Rev. 12/00)  


A 1994 warranty deed in the chain of title recites that the grantee assumes and agrees to pay a 
first mortgage in the amount of $9,500 at the rate of $25 a month. The mortgage is not of record nor 
does the deed make any references as to the name of the mortgagee or any other particulars. Inquiry 
was made whether a title policy could be issued without an exception for the mortgage referred to in 
the deed since it was not further identified. The Fund's position is that the mortgage referred to in the 
deed cannot be ignored. The recital in the deed constituted constructive notice of the mortgage and a 
policy should not be issued without an exception for it, or unless a mortgage that seemingly 
conforms to the one identified in the deed is placed of record and satisfied. A similar problem is 
treated in Title Standard 16.1.  


See Irwin v. Grogan-Cole, 590 So.2d 1102 (Fla. 5th DCA 1991); Zlinkoff v. Von Aldenbruck, 765 
So.2d 840 (Fla. 4th DCA 2000). 


 








TN 13.02.02   Erroneous Plat and Condominium Reference   (Rev. 12/94)  


A. Erroneous Plat Reference  


The deed described the property as Lot 8, Block 7, Town of Deerfield, according to the plat 
recorded in Plat Book 5, Page 3, instead of the correct description of Plat Book 5, Page 31. The plat 
in Plat Book 5, Page 3, is not a plat of the Town of Deerfield. The question is whether the 
discrepancy may be disregarded.  


If it is established of record by a clerk's certificate, an affidavit by a knowledgeable person or 
other method that the only plat of record in Palm Beach County under the name of Town of 
Deerfield is the one recorded in Plat Book 5, Page 31, a title policy can be issued. See Title Standard 
11.1.  


Three factors are involved: (1) plat name, (2) plat book reference, and (3) plat book page 
reference. The premise is adopted that if a description has two correct factors, a clerk's certificate 
may be used to correct an error in the third factor. Establishing which factor is correct must be done 
from evidence outside the instrument containing the description having the error in one factor.  


Incorrect Page: For example, John Doe conveyed land describing it as Lot 29, Block A, 
Greenbriar, Plat Book 1, Page 82, of the Public Records of Orange County. The correct plat book 
and page reference should have been Plat Book 1 Page 84. For authorizing a policy on the title, a 
certificate by the County Comptroller for Orange County, which would be the clerk of the circuit 
court in counties where the comptroller is not the custodian of the public records, stating that the 
only plat of record in Orange County under the name of Greenbriar is the one recorded in Plat Book 
1, Page 84, should be obtained and recorded.  


Incorrect Plat Name: If, in the example, the only error is in the name of the plat which is 
incorrectly given as Blackacre, a certificate by the County Comptroller for Orange County should be 
obtained and recorded stating that the records do not contain any plat under the name Blackacre and 
the plat recorded in Plat Book 1, Page 84, is Greenbriar.  


If there is a plat with the name Blackacre, then the certificate should state that the plat contains 
no Lot 29 in Block A. If the plat with the name Blackacre does contain a Lot 29 in Block A, then for 
issuing a policy on the title, a corrective deed or a judicial construction of the deed would be 
necessary because an error in the plat book and page reference in the deed could have occurred as 
easily as an error in the name of the plat.  


Incorrect Plat Book: If, in the example, the correct plat book should have been Plat Book 11 
and the only error is in the plat book reference, the certificate should state that the only plat of record 
under the name of Greenbriar is the one recorded at Plat Book 11, Page 84.  


B. Erroneous Condominium Reference. This rule may be applied to erroneous condominium 
references.  


If the clerk is able to determine which factor is in error, a clerk's certificate should be recorded. 
However, in some counties the clerk is unable to make this determination; for example, the 







declaration of condominiums are filed in the official record books but the clerk maintains no separate 
index of condominiums. If the clerk is unable to make the determination but another knowledgeable 
person is, an affidavit by that person should be recorded. 


 








284 So.2d 384 (1973)


Richard D. OWEN, Petitioner,
v.


Barbara G. OWEN, Respondent.


No. 43143.


June 27, 1973.
Rehearing Denied November 19, 1973.


Supreme Court of Florida.


Anthony V. Pace, Jr., Fort Lauderdale, for petitioner.


Ellen S. Mills of Kirsch, Druck, Mills & Jones, Fort Lauderdale, for respondent.


McCAIN, Justice.


By petition for certiorari we review a decision of the Fourth District Court of Appeal reported at 267 So.2d 893 which is 
in conflict with those cases hereinafter cited and vests jurisdiction with this Court pursuant to Fla. Const., Art. V, § 3(b)
(3), F.S.A.


Petitioner-husband and respondent-wife were married in December 1965. No children were born as issue of this 
marriage, however, in August, 1968, petitioner adopted the respondent's two minor children.


During April 1969, the respondent conveyed certain Florida property (the domicile, then titled in the sole name of the 
respondent) to her attorney, who, joined by his wife, conveyed the same into the joint names of the parties hereto. The 
deed of conveyance read: "It is the intention of this deed to create an estate by the entireties in the grantees herein."


Also, in April 1969 the respondent deeded certain unimproved real property in the State of New York into the joint 
names of the parties hereto with right of survivorship.


After being at sea for some 51 months, the ship of domestic tranquility was swept onto the shoals. Out of the wreckage 
emerged the following trial court orders which in pertinent part (1) granted a divorce, (2) awarded attorney's fees to the 
respondent, (3) awarded a lump sum alimony award payable over a set number of months to the respondent, (4) 
awarded child custody and child support to the respondent, and (5) directed the petitioner to convey his interest in the 
Florida and New York real estate to the respondent.


Item (1) is not in contention, and we find no merit in petitioner's vituperations over items (2), (3) and (4). Item (5), 
however, commands different treatment.


The trial court's final judgment also held, "that neither party proved a special equity in the estate of the other and their 
prayers therefor are hereby denied." On appeal, this judgment was affirmed "Per Curiam" without opinion by the 
District Court of Appeal.


Under these circumstances where no special equity has been proven and the award is not in the nature of lump sum 
alimony, how can the trial court decree and order a *385 husband to convey property held as joint tenants to the wife? 
It can not.


385


The rationale apropos to this case was set forth in Banfi v. Banfi, Fla.App. 1960, 123 So.2d 52, which stated:


"Once the marriage is dissolved and the proportionate share of each in the estate has been fixed, the 
parties become tenants in common of such real property formerly held as an estate by the entireties. 
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Section 689.15 Fla. Stat., F.S.A. Thereafter, it is up to them to determine whether the property should 
be partitioned or disposed of otherwise. See Benson v. Benson, Fla.App. 1958, 102 So.2d 748. There 
are recognized exceptions, however, such as where the husband's interest in property owned by him 
and his wife as tenants by the entireties may be awarded to the wife as lump sum alimony (Reid v. 
Reid, Fla. 1954, 68 So.2d 821) or where the wife may be given part or all of the husband's record 
interest in property owned by them as an estate by the entireties to the extent that she establishes a 
special equity therein based on her contributions. Heath v. Heath, 103 Fla. 1071, 138 So. 796, 82 
A.L.R. 537; Foreman v. Foreman, Fla. 1949, 40 So.2d 560."


See also this Court's opinions in Valentine v. Valentine, Fla. 1950, 45 So.2d 885, and Boles v. Boles, Fla. 1952, 59 
So.2d 871, and those opinions from the various District Courts of Appeal reported as Harder v. Harder, Fla.App. 1972, 
264 So.2d 476; Hegel v. Hegel, Fla.App. 1971, 248 So.2d 212; Horne v. Horne, Fla.App. 1971, 247 So.2d 99; Lubarr 
v. Lubarr, Fla.App. 1967, 199 So.2d 123; Weinstein v. Weinstein, Fla.App. 1963, 148 So.2d 737; Glasser v. Glasser, 


Fla.App. 1965, 178 So.2d 749; Latta v. Latta, Fla.App. 1960, 121 So.2d 42.[1]


Thus, the trial court erred in directing conveyance by the petitioner to the respondent of the real properties above 
referenced.


Accordingly, certiorari is granted and the decision of the District Court of Appeal is quashed and this cause is 
remanded for proceedings consistent herewith.


It is so ordered.


CARLTON, C.J., and ADKINS, BOYD and DEKLE, JJ., concur.


[1] See also Bell v. Bell, Fla.App. 1959, 112 So.2d 63, relying upon Steltz v. Schreck, 128 N.Y. 263, 28 N.E. 510, and Yax v. Yax, 
240 N.Y. 590, 148 N.E. 717, holding that a Florida trial court has no authority to direct division of sale proceeds on New York realty 
owned by the parties as tenants by the entireties.
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91 So.2d 289 (1956)


SERVANDO BUILDING COMPANY, a Florida corporation, Appellant,
v.


Arthur C. ZIMMERMAN; Dana H. Gillingham and Mary E. Gillingham, his wife; Margaret D. 
Meyer and Harry H. Meyer, her husband; and Alexander O. Feidelson and Elizabeth K. 


Feidelson, his wife, Appellees.


December 19, 1956.


Supreme Court of Florida. En Banc.


James T. McBrayer, Miami, for appellant.


George C. Simpson and Worley, Gautier & Dawes, Miami, for Arthur C. Zimmerman et al.


Turner & Turner, for A.O. Feidelson and Elizabeth K. Feidelson, his wife, appellees.


THOMAS, Justice.


This suit was one to quiet title of the appellees to streets and an alley in a subdivision by extinguishing any claims of 
the defendants. The plaintiffs were awarded a decree and are, therefore, appellees here while one defendant is 
appellant. All the appellees owned lots that were conveyed to them according to a certain plat, which will presently be 
described, and all deraigned their title as required by Sec. 66.20, Florida Statutes 1953, and F.S.A. The first link in 
each chain was a deed from Francis D. Wheeler and Elizabeth Marie Wheeler, his wife.


It appears from the record that the plat to which there was reference in each of the deeds was recorded in the year 
1926 by Coral Gables Corporation, the then owner of the land in which appellees' lots are located.


The plat bore a marginal notice that a dedication was recorded, or would be recorded. The following are the pertinent 
provisions of this dedication:


*290 "Now, Therefore, These Presents Witness, That the said Coral Gables Corporation, for itself, its 
successors and assigns, does hereby dedicate all streets, avenues, and other thorough-fares, shown 
on said plat, to the free use of the public as highways, and also all plazas shown thereon to the free use 
of the public as such; provided that if such use of any part thereof shall or may be discontinued by law
such part shall revert to said Coral Gables Corporation, its successors and assigns.


290


"And these presents further witness that it is not the intention of this instrument to dedicate in any 
manner any of the alleys shown on said plat, whether indicated by the word `alley' or otherwise, or to 
dedicate any of the parks shown thereon, whether indicated by the word `park' or otherwise; but the 
private and unconditional ownership of each and all of said alleys and each and all of said parks is 
hereby expressly reserved in said Coral Gables Corporation, its successors and assigns, for private 
use and disposition." (Emphasis supplied.)


It is noteworthy that the provisions affecting streets and alleys are not the same.


At the time the plat was recorded there was an outstanding mortgage to Francis D. Wheeler from Anna R. Chichester. 
Evidently Coral Gables Corporation purchased the whole tract subject to this mortgage and proceeded to have the plat 
and dedication recorded. Subsequently, in 1930, the mortgagee, Francis D. Wheeler, foreclosed the mortgage against 
the mortgagor and Coral Gables Corporation. In the decree it was provided that the property be sold "subject to the 
dedication of * * * streets, avenues and thorough-fares crossing said property" as shown on the plat and following this 
provision appeared the language: "However, the reversionary interest in said sidewalks, streets, avenues and 
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throughfares shall pass by the Master's deed to the abutting property owners." So the title to the lots involved in this 
case became vested in Francis D. Wheeler by master's deed. After that the Wheelers conveyed to the appellees and 
others by reference to the plat that had been filed by Coral Gables Corporation.


About twenty-four years after the decree of foreclosure was entered, the city commission of the City of Coral Gables 
ordained that Veronese Street between Avenue Gondoliere and Sunset Road, as it was defined on the plat, be 
vacated and discontinued. The lot of one appellee abuts Sunset Place and an alley; the properties of two appellees 
abut Veronese Street; and the property of one appellee abuts Sunset Place.


After the ordinance was enacted Elizabeth Marie Wheeler conveyed to the appellant by warranty deed "Veronese 
Street" and "Sunset Place" between certain points and including the parts of these streets lying in front of appellees' 
properties, and the alley which borders the lot of one appellee.


The following is a tracing of so much of the plat as is necessary clearly to illustrate the relative location of appellees' 
properties and the streets and alley adjacent to them:


*291 For emphasis, we repeat that the ordinance affected only Veronese Street and contained no reference to Sunset 
Place; also both streets were conveyed as parcels of land, although the reversion mentioned in the dedication was 
apparently intended to take effect only upon "discontinuance by law," and we are aware of no law discontinuing the 
use of Sunset Place.


291


In the decree in the instant suit the chancellor quoted the portion of the decree in the earlier foreclosure to which we 
have referred and from which we have quoted.


He cancelled and annulled so much of the deed from Elizabeth Marie Wheeler to the appellant as was intended to 
effect a transfer of the streets and alleys abutting appellees' lots and confirmed the title to the streets and alleys in the 
respective appellees.


We think the several questions posed for our determination may be reduced to one, namely, in the circumstances we 
have related, did the deeds to plaintiffs, from the Wheelers containing the references only to the plat, convey the title to 
the center of the street subject to the easement, or was the title retained by the grantors so that the streets might be 
sold as individual parcels?


At once the impractical effect of a ruling favorable to appellant is obvious. The seven corner lots purchased as such 
would become inside lots which they were never intended to be. And the impracticality will be emphasized as we will 
show before we conclude our comment.


It is argued that every purchaser was put upon notice by the reference on the plat to the dedication, and by the 
dedication itself, that upon discontinuance of any street "such part" would revert to the dedicator, its successors and 
assigns, and that it follows, therefore, that when it was ordained that Veronese Street be vacated, the fee to property in 
the street free of user was alienable by Wheeler as successor to Coral Gables Corporation. At a glance this contention 
seems logical but when the underlying principle is taken into account and the interpretation of the dedication is based 
on that principle, with the aid of the circumstances surrounding this controversy, the contention of the appellant must 
be rejected.


The guide in such situations, primarily, is the intention of the party making the dedication. In Smith v. Horn, 70 Fla. 
484, 70 So. 435, 436, it was written that "the title of the grantees of [lots] abutting on such streets, in the absence of a 
contrary showing, extends to the center of such highway, subject to the public easement." In Florida Southern Ry. Co. 
v. Brown, 23 Fla. 104, 1 So. 512, 513, decided nearly seventy years ago, this court observed that the rule "seems to 
be based on the supposed intention of the parties, and the improbability of the grantor desiring or intending to reserve 
his interest in the street when he had parted with his title to adjoining land." And it was further said in that case that 
such intention will never be presumed.
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In Smith v. Horn, supra, it was further commented that the "rule is one for construing conveyances, and must be 
applied to carry out, and not to frustrate the intention of the parties. Where no contrary intent appears, a conveyance to 
a street carries title to the center of the street, subject to the public easement, the title to the land under the street 
passing by construction, and not as appurtenant to the abutting land." (Emphasis supplied.)


We take it then that we are bound to determine the intention of the parties and to decide whether or not the 
phraseology in the dedication, without any presumption being indulged on behalf of the appellant, was such that the 
closure of Veronese Street operated to put the title of the street, free of the easement, in appellant's grantor, Elizabeth 
Marie Wheeler, whose husband had bought from the master.


There was a provision in the foreclosure decree, as we have related, that the reversionary *292 interest in streets, and 
so on, should pass by the master's deed to abutting owners. This indicated a purpose on the part of the chancellor not 
to separate the fee of the streets and the fee of the lots. The decree described the encumbered property both as 
acreage, as it was described in the mortgage, and by lots and blocks as it appeared on the plat that was recorded after 
the mortgage was given.


292


It may be that the reference in the decree was beyond the issues of the case, a thought that suggests itself as we 
explore the file, but there is no need to pause for discussion of that matter. The fact remains that the pronouncement 
by the court was made a quarter century ago and in the intervening years conveyances have been made by the 
mortgagee, who purchased at the foreclosure sale and whose title originated with the master's deed executed 
pursuant to that decree. This is not determinative of this case but is a circumstance bearing on intention.


Another circumstance we have already mentioned, that is, the curious result of changing corner lots into inside lots. 
When we consider what the outcome of adopting appellant's view could be, we veer even farther from the view that 
there was an intention that the fee of the land dedicated as streets should be alienable by appellant as successor of 
Elizabeth Marie Wheeler, as distinguished from the owner of the abutting property.


When the mortgage from Anna R. Chichester to Francis D. Wheeler was given, the property was described as acreage 
but it was contemplated by the parties that it might be subdivided for there was an express provision that that could be 
done. In the event the property was subdivided into lots and blocks, releases from the lien of the mortgage were to be 
executed at the rate of $800 for each lot of not more than one-fifth of an acre and the amount paid was to be credited 
on the mortgage.


This showed plainly a willingness on the part of the mortgagee to change the status of the security from one as a 
whole tract to one of lots and to reduce the mortgage proportionately as the 800-dollar payments were made. Cf. 
Weills v. City of Vero Beach, 96 Fla. 818, 119 So. 330. It seems logical to conclude that if all lots were released at that 
rate, no indebtedness would remain, even taking into account the area devoted to streets and alleys.


The property had an area of thirty-nine acres, more or less, so there were about 195 lots which if released at $800 a 
lot or $4,000 an acre would have brought $156,000. The principal debt was $124,800. So there was a wide margin 
between the amount of the debt and the amount the mortgagee would have received had all lots been sold and been 
released on the terms mentioned in the mortgage.


This mortgage was on record when Coral Gables Corporation took title to the property presumably from Anna R. 
Chichester and proceeded to subdivide it.


Upon subdividing the property and marketing it, Coral Gables Corporation sold according to the plat and obviously that 
subdivider could not have interested buyers of lots unless there was access to a street. We doubt if a prospective 
purchaser would have even considered investing in any of the corner lots if he had suspected that eventually a corner 
lot might become an inside one, or in an inside one that could possibly become a piece of land with no outlet on a 
street.


Taking into account the history of this property for the past thirty years, we cannot conclude that it was the intention of 
any of the parties dealing with it to have the fee of streets retained in the Coral Gables Corporation, one-time holder of 
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the legal title, which corporation got its title from Chichester, mortgagor, or in Francis D. Wheeler, mortgagee in a 
mortgage in which first it was indicated that the property might be subdivided and its character, therefore, changed 
from acreage to lots and *293 blocks thereby making streets a factor indispensable to a successful marketing.293


From our close study we take the view that the dedicatory language in the light of this history will not permit a 
construction that there was an intention to deviate from the general rule that one purchasing a lot according to a plat 
gets title to the center of the street subject to the easement. If the Wheelers had a contrary intent they should have 
clearly expressed it when making conveyances by reference to the plat subsequent to foreclosure. To repeat, we are 
dealing with the basic question of construing the intention of the parties to the transaction we have detailed, and in 
consideration of the plat we have applied the rule that the plat should be construed against the developer who created 
it and chose the words with reference to it. McCorquodale v. Keyton, Fla., 63 So.2d 906.


What we have said about the history of the transactions affecting the property involved in this litigation applies to the 
alleys as well as the streets. But we have not overlooked the difference between the language of the dedication with 
reference to streets, and that regarding alleys. In the case of the latter the dedicator stated that there was no intention 
to dedicate any of the alleys shown on the plat and that they were expressly reserved for private use and disposition.


It is difficult to understand why such a condition should have been imposed but we can ascribe to it little efficacy 
because of the provisions of the law enacted before the plat in question was recorded. In Sec. 8 of Chapter 10275, 
Laws of Florida, Acts of 1925, now Sec. 177.08, Florida Statutes 1955, and F.S.A., prescribing the method of 
preparing plats, it was provided that "no strip or parcel of land shall be reserved by the owner when recording a 
subdivision, unless the same is sufficient in size and area to be of some practical use or service." This must have 
meant a use or service that would be practical from the standpoint of the dedicator, or the one who reserved it. What 
practical use or service the alleys on the plat in question could be to the appellant as distinguished from appellees and 
other owners we cannot understand. The alley here involved was ten feet in width. An isolated piece of land of such 
proportion could be of no use to anyone except owners of property it touched and persons dealing with them.


It is true that the dedicatory language employed in regard to alleys applies also to parks, while plazas are mentioned in 
the paragraph of the dedication with reference to streets. What distinction there could be between parks and plazas 
that would justify classifying them differently is so puzzling as to give us the idea that the language in the dedication 
was, to say the least, carelessly chosen, and fails to express the "clear intent" necessary to avoid application of the 
"rule." Florida Southern Ry. Co. v. Brown, supra.


We decide that the appellees properly prevailed so the decree is —


Affirmed.


DREW, C.J., and TERRELL, HOBSON, THORNAL and O'CONNELL, JJ., concur.


ROBERTS, J., dissents.


ROBERTS, Justice (dissenting).


Plaintiffs, appellees here, own lots abutting on Veronese Street and on Sunset Place in the Biscayne Bay Section of 
the City of Coral Gables, one of which (Veronese) has been officially "vacated and discontinued" by the city. All 
plaintiffs deraign their title (although not immediately in every case) from Francis D. Wheeler and Elizabeth Marie 
Wheeler, his wife. They filed the instant suit to have declared null and void, as a cloud on their title, a deed from Mrs. 
Wheeler, as widow and sole devisee under the will of Francis D. Wheeler, *294 to the Servando Building Co., 
defendant-appellant, by which Mrs. Wheeler conveyed to Servando certain streets and alleys in the above mentioned 
subdivision, including the portions of Veronese Street and Sunset Place upon which plaintiffs' lots abut. Upon a 
consideration of the complaint, Servando's answer thereto, and various exhibits filed by the parties, the Chancellor 
entered a final decree cancelling the deed from Mrs. Wheeler to Servando "insofar as said deed conveys the streets 
and alleys abutting the [plaintiffs'] property" and also enjoining Servando and Mrs. Wheeler from claiming title to any 
reversionary interest in such portions of the streets and alleys. Servando has appealed.


294
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The facts as shown by the pleadings and exhibits are as follows: Francis Wheeler held a mortgage on a parcel of land 
which was subsequently subdivided and platted as the Biscayne Bay Section, Part One, of Coral Gables. Wheeler's 
mortgage expressly provided that the acreage could be subdivided into blocks and lots and the lots sold free of the 
mortgage lien under stated circumstances. The plat of the subdivision was filed for record on July 13, 1926, and 
contained a notation that "This plat is made subject to a dedication thereof, recorded, or to be recorded among the 
Public Records of Dade County." The dedicatory instrument, filed for record the same day, dedicated "all streets, 
avenues, and other thoroughfares" shown on the plat to the public use and provided that "if such use of any part 
thereof shall or may be discontinued by law such part shall revert to said Coral Gables Corporation, its successors and 
assigns." It was expressly provided therein, however, that the alleys and parks shown on the plat were not dedicated 
to public use and that the "private and unconditional ownership" of such alleys and parks was reserved in the 
dedicator, its successors and assigns, for private use and disposition.


Francis Wheeler foreclosed his mortgage in 1930 and bought in the property (except for certain lots that had 
apparently been sold, as authorized by the mortgage) at the foreclosure sale. The final decree of foreclosure 
authorized the Master to sell the property as a whole or by separate lots or parcels, and contained the following 
provision:


"It Is Further Ordered and Decreed that the above described property shall be sold subject to the 
dedication of the sidewalks, streets, avenues and thorough-fares crossing said property as shown on 
the plat above mentioned of Coral Gables Biscayne Bay Section, Part One, Plat "A" as recorded among 
the public records of Dade County, Florida in Plat Book 25, page 63. However, the reversionary interest 
in said sidewalks, streets, avenues and thorough fares shall pass by the Master's deed to the abutting 
property owners." (Emphasis added.)


The deeds by which Francis Wheeler and his wife conveyed to plaintiffs or their predecessors in title their respective 
lots described the property by reference to the recorded plat but did not expressly reserve to the grantors any 
reversionary interest in the streets, avenues, and thoroughfares shown on the plat and dedicated to public use.


The point for determination here is whether in these circumstances the conveyances to plaintiffs of lots abutting the 
streets carried with them the title to the center of the street, subject only to the public easement.


This court holds that a dedication of a street to public use does not divest the dedicator of his title to the land; it merely 
subjects the land and the title to a public easement for street purposes. Robbins v. White, 52 Fla. 613, 42 So. 841. It is 
also settled law that where conveyances of lots abutting upon streets are made with reference to a map or plat 
dedicating such streets to public use, "the title of the grantees of subdivisions [sic] abutting on such streets, in the 
absence of a contrary showing, *295 extends to the center of such highway, subject to the public easement." Smith v. 
Horn, 70 Fla. 484, 70 So. 435, 436. In the early case of Florida Southern Ry. Co. v. Brown, 1887, 23 Fla. 104, 1 So. 
512, 513, it was said that this rule "seems to be based on the supposed intention of the parties, and the improbability 
of the grantor desiring or intending to reserve his interest in the street when he had parted with his title to adjoining 
land. Such intention will never be presumed." And the court in Smith v. Horn, supra, again pointed out that "This rule is 
one for construing conveyances, and must be applied to carry out, and not to frustrate the intention of the parties. 
Where no contrary intent appears, a conveyance to a street carries title to the center of the street, subject to the public 
easement, the title to the land under the street passing by construction, and not as appurtenant to the abutting 
land." (Emphasis added.)


295


It is also well settled that, where a deed describes property by reference to a map or plat, the map or plat referred to 
"becomes as much a part of the instrument making the reference as if actually copied into it." Andreu v. Watkins, 26 
Fla. 390, 7 So. 876, 880. And since the plat here involved was expressly made subject to the dedicatory instrument 
filed for record on the same date, it follows that the terms of such dedication were also a part of the deeds by which 
plaintiffs took title to their respective lots.


Nor can there be any doubt that Francis Wheeler, as the purchaser of the property at the mortgage foreclosure sale, 
acquired the title of and succeeded to the reversionary rights, if any, of the Coral Gables Corporation. Cf. Jones v. 
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Hiller, 65 Fla. 532, 62 So. 583. Ordinarily, the purchaser of property at a mortgage foreclosure sale acquires the title of 
the mortgagor as of the date of the mortgage, Logan v. Stieff, 36 Fla. 473, 18 So. 762. But, as has been noted, 
Wheeler's mortgage expressly authorized the subdividing and platting of the acreage covered by his mortgage; and 
the Chancellor in the mortgage foreclosure suit properly held that the purchasers at the foreclosure sale should be 
bound by the street dedications made in the plat and, at the same time, confirmed in such purchasers the title to the 
reversionary interest in the streets and thoroughfares expressly reserved by the dedicator in the dedicatory instrument. 
The writer so interprets the provision of the decree in that suit, quoted and italicized earlier in this opinion, and rejects 
the contention made by the plaintiffs, Mr. and Mrs. Feidelson, that the Chancellor by such provision intended thereby 
to nullify the reverter clause contained in the dedication. The file in that suit is not before us, so we do not know the 
issues there made. But it is not reasonable to assume that the Chancellor intended to impose upon the purchasers the 
burdens but deprive them of the benefits contained in the dedicatory instrument. The contention of the appellees 
Feidelson in this respect can not, therefore, be in the opinion of the writer sustained.


So the question then becomes: Is the reverter clause in the dedication sufficient to rebut the presumption that the 
conveyance of a lot abutting a street carries with it the fee simple title to the center of the streets? In the opinion of the 
writer, the only reasonable interpretation of this clause is that the Coral Gables Corporation intended to reserve for 
itself, or for any person to whom it might convey the fee simple title to the property underneath the streets, the right to 
the entire beneficial interest in such property upon the discontinuance of the public use to which it was dedicated; and 
that such clause negatives a "supposed intention" that a conveyance of a lot abutting upon a street would carry with it 
the title to the center of the street. This interpretation comports with the remainder of the dedicatory instrument, by 
which the dedicator provided that all alleys and parks shown on the plat should remain the property of the dedicator, its 
successors and assigns, "for private use and disposition." The record *296 also shows that the Wheelers (or Mrs. 
Wheeler) have so construed the reverter clause over the years, by making conveyances of portion of streets and 
alleys, one of which was assigned by the Wheeler's grantee to the plaintiffs Meyer.


296


The cases cited by counsel for plaintiffs are not decisive here, since in none of them does it appear that there was 
appended to the dedication a reverter clause such as that with which we are here concerned. Counsel for the 
defendant Servando has cited the case of State by Burnquist v. Marcks, 1949, 228 Minn. 129, 36 N.W.2d 594, 596, in 
which the dedicatory plat contained a clause declaring that the "reversionary title" of any vacated street was expressly 
reserved to the "`original platting company'" and providing that "`the fee and any part of any street is declared not to be 
included in or as any part of any lot therein.'" It will be seen that this reverter clause is couched in somewhat stronger 
language than that involved in the instant case, and it was apparently undisputed that the assignee of the original 
platting company took title to a street, upon its abandonment by the city, rather than an abutting lot owner.


In Plumer v. Johnston, 1886, 63 Mich. 165, 29 N.W. 687, 689, the exact question with which we are here concerned 
was presented, under a reservation contained in the instrument dedicating the plat, as follows: "`Reserving to 
ourselves, however, said street and alleys, whenever the same may be discontinued by law.'" In upholding the title of 
the original owner to a vacated street as against the claim of the owner of abutting lots, the court said:


"Whether this reservation amounts to a condition upon which the dedication was made, need not now 
be determined. The intent is plainly manifest that conveyances of lots upon the plat should not carry the 
title to the middle of the streets and alleys thereon, and that if the dedication was not accepted, or, if 
accepted, the street should be vacated, the title, use, and possession should become absolute in the 
plaintiff * * *."


And in Helm v. Webster, 1877, 85 Ill. 116, one Holmes and others conveyed property to the city for use as a street and 
provided in the deed that the property should "revert to the present owners thereof, their heirs or assigns," upon the 
vacation or abandonment of the street by the city. Holmes sold property abutting on the street, together with his 
reversionary interest in the street, to Webster; and Webster thereafter subdivided the premises. Mrs. Helm purchased 
from Webster lots abutting on the street, and the controversy was between Webster and Helm as to the ownership of 
the street after it was vacated by the city. While the case turned on another point, the court said:
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"It cannot be denied that, by virtue of Holmes' deed to [Webster], * * * [Webster] became vested with all 
the rights reserved by Holmes in his deed of August 24, 1855; but without that reservation in this deed, 
Holmes, on general principles, would have been remitted to his title, on the abandonment of the street 
by the city."


As previously noted, counsel for the plaintiffs have cited no case holding to the contrary, and an independent research 
has revealed none. It is the opinion of the writer, then, by reason and by authority, that a provision in a dedication that 
the streets shall revert to the dedicator, its successors or assigns, upon their vacation or abandonment by the city, 
plainly manifests an intention that conveyances of lots abutting upon such streets shall not carry the title to the middle 
of the streets. This being so, the plaintiffs in the instant case have no title to the property underneath the streets upon 
which their lots abut, so it was error to quiet their title therein as against the deed from Mrs. Wheeler to Servando.


Accordingly, I would reverse the decree appealed from.
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TN 1.02.02 Date of Certificate (Rev. 12/05) 
 


The Fund does not consider a deed defective because the acknowledgment shows the date as     
May 30, 1992, when the deed shows the date as June 2, 1992. See Title Standard 3.6. 


The deed was executed in New York; “June” was typed in the body of the deed and in the 
acknowledgment, and a line was run through “June” in the acknowledgment, and “May” was written 
in instead of “June.” That indicates to us that the deed was drafted with the thought that it would not be 
executed until June but was in fact executed prior to June or that the deed, although executed and 
acknowledged in May, was not delivered until June. 


 


In 23 AM. JUR. 2d, Deeds, Sec. 18, it is stated: 
 


The date of a deed . . . is one of the formal parts of a deed, but is not essential to its 
validity. The deed operates from the time of delivery; the date merely raises a 
presumption that it was delivered then. 


And, while there are differences of opinion as to which date shall control, none of the 
decisions or textbook statements indicate that such an inconsistency would vitiate either the deed or 
acknowledgment. 


In 8 THOMPSON ON REAL PROPERTY, 1963 Repl., Sec. 4242, n. 53, it is stated: 
 


The mere fact that the date of a deed in a chain of title is subsequent to the date of 
its acknowledgment does not justify a refusal to take a conveyance of the land on 
the ground that the title is not clear. 


Two Florida decisions, neither of which involves the exact situation under discussion, state principles 
definitely supporting The Fund's position. 


The early case of Moody v. Hamilton, 22 Fla. 298 (1886), involved an issue as to the 
controlling factor between the date of a deed where the deed was dated February 1876, and the 
acknowledgment was dated April 1885. The court said: 


 


The fact that a deed contains an incorrect date does not vitiate it. The presumption, it is true, is that 
the deed was delivered and took effect on its date, etc. The paper was offered in its entirety and the 
acknowledgment overcame the presumption alluded to. It is immaterial whether a deed has any date and 
an impossible date would not vitiate it. 


 


Thus, the Supreme Court of Florida definitely appears to have decided that in case of such a date 
inconsistency, the date of the acknowledgment would control and to have held that such an 
inconsistency does not affect the validity of the deed or acknowledgment. 


Further, the decision in the Moody case was followed in the later case of Douglass v. Tax 
Equities, 198 So.5 (Fla. 1940), where a deed bore the impossible date of April 31. The court held that it 
did not affect the validity of the deed. The court said: 


 


It has been held that a deed takes effect from the date of delivery and is good 
without a date, or with an impossible date, where the real date the deed was given or 
delivered can be proved. Since the date is not an essential part of the deed the 
allegation of the date may be ignored. 


 


No Florida cases were found on the subject of undated acknowledgments, but a study of cases 
decided by the courts of other states and text authorities leaves The Fund with the firm conviction that 
the failure to date a certificate of acknowledgment does not adversely affect its validity. See 1A C.J.S., 
Acknowledgments, Sec. 59; PATTON AND PALOMAR ON LAND TITLES, (3d ed. 
2003), Sec. 359. 


 







In Spero v. Bove, 70 A.2d 562 (Vt. 1950), the court held that an instrument and its 
acknowledgment are valid notwithstanding the fact that neither bore a date. It was said: “The 
operative effect of this deed is in no way affected by the fact that it is undated . . . nor is it defeated 
because the acknowledgment is undated.” 
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Mike SCHWADEL and Peter Schwadel, Individually, Appellants,
v.


Hy UCHITEL, Maurice Uchitel, Hju Sales & Investments, Inc., a Florida Corporation Southern 
Caterers of North Bay Village, Inc., a Florida Corporation, D/B/a "the Place for Steak", 


Southern Caterers of 79TH Street, Inc., a Florida Corporation D/B/a "Nick and Arthur's", 
Lindy's of Omni, Inc., a Florida Corporation, Sheinin Seafood Distributors, Inc., a Florida 


Corporation, J & J International Enterprises, Inc., a Florida Corporation, Chuck Wagon Bar-
B-Q, Inc., a Florida Corporation, and Bay Point Motors, Inc., a Florida Corporation, Jointly and 


Severally, Appellees.


No. 84-315.


July 10, 1984.
On Motion for Clarification and Denial of Rehearing September 18, 1984.


District Court of Appeal of Florida, Third District.


*402 Richard & Richard and Dennis Alan Richard, Miami, for appellants.402


Evan J. Langbein, Miami, Frank, Strelkow & Gay, North Bay Village, for appellees.


Before BASKIN, DANIEL S. PEARSON and JORGENSON, JJ.


BASKIN, Judge.


This appeal arises out of the efforts of corporate stockholders, Mike Schwadel and Peter Schwadel, to prevent 
corporate president, Hy Uchitel, from disposing of "The Place for Steak," the last major corporate asset of H.J.U. Sales 
& Investments, Inc. (HJU). The trial court entered an order dissolving a temporary restraining order and a preliminary 
injunction and denying a permanent injunction. We reverse.


Peter Schwadel is a major stockholder of HJU. Mike Schwadel is a major stockholder and director of HJU. Hy Uchitel 
is a major stockholder, director and chief executive officer of HJU. HJU was incorporated for the purpose of acquiring, 
managing, and participating in business ventures in South Florida, primarily, restaurants. During the course of HJU's 
existence, it has acquired, through its various subsidiaries, real and personal property, including several restaurants: 
Nick & Arthur's, Lindy's of Omni, and The Place for Steak. By 1983, HJU had divested itself of most of its major 
corporate assets, but had retained The Place for Steak. In 1983, without prior notice to appellants, Hy Uchitel entered 
into a contract for the sale of the last major corporate asset, The Place for Steak; also included in the proposed sale 
were Uchitel's personal residence and a Rolls Royce automobile belonging to the corporation. Mike Schwadel and his 
son, Peter Schwadel, filed suit against Hy Uchitel seeking injunctive relief to prevent the sale of The Place for Steak on 
the ground that stockholders had not been furnished prior written notice in accordance with section 607.241, Florida 
Statutes (1983).


The complaint alleged that Hy Uchitel attempted to dissipate HJU corporate assets and to diminish appellants' 
interests in the corporation by selling the last major corporate asset for less than fair market value in a transaction that 
had not been negotiated at arm's length. The trial court entered a temporary restraining order and a preliminary 
injunction, with bond, enjoining the sale of The Place for Steak but, after conducting a hearing on the issuance of a 
permanent injunction, dissolved the preliminary injunction, discharged the bond and denied a permanent injunction.
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Mike Schwadel and Peter Schwadel assert on appeal that they are entitled to injunctive relief to prevent the sale of the 
last corporate asset. They argue that the sale would violate the statutory rights they enjoy as shareholders and 
directors, namely, the right to receive prior notice, to object to the terms of the transaction, and to recover the value of 
their shares. We agree.


Section 607.241, Fla. Stat. (1983) provides:


A sale, lease, exchange, or other disposition of all, or substantially all, the property and assets of a 
corporation, with or *403 without the good will, may be made upon such terms and conditions and for 
such consideration ... as may be authorized in the following manner:


403


(1) The board of directors shall adopt a resolution recommending such sale, lease, exchange, or other 
disposition and directing the submission thereof to a vote at a meeting of shareholders, which may be 
either an annual or a special meeting.


(2) Written notice shall be given to each shareholder of record, whether or not entitled to vote at such 
meeting, in the manner provided in this chapter for the giving of notice of meetings of shareholders and, 
whether the meeting be an annual or a special meeting, shall state that the purpose, or one of the 
purposes, is to consider the proposed sale, lease, exchange, or other disposition. The notice shall fairly 
summarize the material features of the proposed transaction and shall contain a clear and concise 
statement that, if the sale, lease, exchange, or other disposition is effected, shareholders dissenting 
therefrom are entitled, if they file a written objection to such transaction before the vote of the 
shareholders is taken thereon and comply with the further provisions of this chapter regarding the rights 
of dissenting shareholders, to be paid the fair value of their shares.


(3) At such meeting, the shareholders may authorize such sale, lease, exchange, or other disposition 
and may fix, or may authorize the board of directors to fix, any or all of the terms and conditions thereof 
and the consideration to be received by the corporation therefor. Such authorization shall require the 
affirmative vote of the holders of a majority of the shares of the corporation entitled to vote thereon... .


The prerequisites of section 607.241 must be satisfied when a contemplated sale of major assets of a corporation will 
substantially limit the corporate business. See Prince George's Country Club v. Edward R. Carr, Inc., 235 Md. 591, 
202 A.2d 354 (1964); Bean v. Commercial Securities Co., 25 Tenn. App. 254, 156 S.W.2d 338 (1941); 6A W. Fletcher, 
Cyclopedia of the Law of Private Corporations § 2949.4 (rev.perm.ed. 1981 & Supp. 1983). The Place for Steak was 
the sole asset of Southern Caterers of North Bay Village, Inc., the wholly owned subsidiary of HJU, and the last of 
several restaurants owned by parent corporation HJU. It is undisputed that the fundamental purpose in forming the 
parent corporation and in operating the corporate enterprise through various subsidiaries was, and continues to be, to 
engage in the restaurant business. Thus, the sale of The Place for Steak constitutes a sale of "substantially all" the 
corporate assets and is subject to the statutory rights and protections extended to stockholders under Florida's 
shareholder "consent" provisions governing such transactions. See Prince George's Country Club; Bean.


The purpose of a shareholder "consent" provision is "to protect the shareholders from fundamental change, or more 
specifically to protect the shareholders from the destruction of the means to accomplish the purposes or objects for 
which the corporation was incorporated and actually performs." 6A W. Fletcher, Cyclopedia of the Law of Private 
Corporations § 2949.2 (rev.perm.ed. 1981 & Supp. 1983). When Hy Uchitel entered into a contract for the sale of the 
last major corporate asset, he violated shareholders' statutory rights to receive prior notice to consider the transaction 
and effectively barred their participation in a decision which fundamentally changes the nature of the corporation. This 
court must therefore decide whether injunctive relief is appropriate under these circumstances.


The general rule is that a court of equity is empowered to issue injunctive relief to prevent officers or directors of a 
corporation from wrongfully dealing with corporate assets and to prevent such wrongful actions from infringing upon 
shareholders' voting rights. See Orlando Orange Groves Co. v. Hale, 107 Fla. 304, 144 So. 674 (1932); Penn-Texas 
Corp. v. *404 Niles-Bement-Pond Co., 34 N.J. Super. 373, 112 A.2d 302 (1955). The proposed sale of the remaining 
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corporate asset constituted a breach of Uchitel's fiduciary duties to the corporation and to its stockholders, see Snead 
v. United States Trucking Corp., 380 So.2d 1075 (Fla. 1st DCA), review denied, 389 So.2d 1116 (Fla. 1980), and 
deprived shareholders of their statutory rights to notice and to vote prior to the transfer of the last corporate asset. 
Injunctive relief is appropriate because appellants have a clear legal right to prior notice and a vote, and legal 
remedies are inadequate to prevent the irreparable harm that would result from Uchitel's unilateral decision to change 
the fundamental nature of the corporate enterprise. See Russell v. Florida Ranch Lands, Inc., 414 So.2d 1178 (Fla. 
5th DCA 1982); Oxford International Bank & Trust, Ltd. v. Merrill Lynch, Pierce, Fenner & Smith, Inc., 374 So.2d 54 
(Fla. 3d DCA 1979). An award of damages would not compensate the shareholders for the destruction of the 
corporation caused by the transfer of the last major corporate asset. The pending sale is therefore enjoined.


Reversed and remanded for further proceedings consistent with this opinion.


ON MOTION FOR CLARIFICATION


BASKIN, Judge.


Upon remand, the trial court is directed to conduct a hearing to determine the propriety of discharging the notices of lis 
pendens. See Cacaro v. Swan, 394 So.2d 538 (Fla. 4th DCA), review dismissed, 402 So.2d 608 (Fla. 1981); 
Dominguez v. Lopez, 346 So.2d 627 (Fla. 3d DCA 1977).
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TN 20.02.05   Proof Required if Marital Status Not Recited  


In 1983, a title was conveyed to A, B and C. In 1988, they conveyed without recitation of their 
marital status. In 1990, A executed and filed an affidavit averring that at the time of the conveyance 
in 1988, he and B were husband and wife and that he knew of his own personal knowledge that C 
was a single woman. The question is whether that affidavit may be relied upon. If the statements as 
to marital status had been contained in the deed, they would have been acceptable even though not 
under oath. The Fund sees no reason why the sworn statements should not be accepted in absence of 
anything else in the record or known which would indicate that the affidavit might be untrue, and 
therefore may be relied upon. See TN 20.02.03 for the need to designate marital status in a 
conveyance. See Title Standard 3.3. 


 








251 So.2d 138 (1971)


FLOORCRAFT DISTRIBUTORS, INC., Appellant,
v.


HORNE-WILSON, INC., Appellee.


No. O-206.


August 10, 1971.


District Court of Appeal of Florida, First District.


Madigan, Parker, Gatlin & Swedmark, Tallahassee, for appellant.


Cotton, Shivers, Gwynn & Daniel, Tallahassee, for appellee.


CARROLL, DONALD K., Judge.


The plaintiff in an action to cancel a mortgage has appealed from a final judgment entered by the Circuit Court for 
Leon County dismissing the plaintiff's complaint and cancelling another mortgage in accordance with the defendant's 
counterclaim.


The questions presented for our determination in this appeal are: first, whether *139 the Circuit Court erred in denying 
the cancellation of the mortgage as sought in the complaint, and holding that there was no election of remedies; and, 
secondly, whether the court erred in granting the cancellation of the other mortgage, as sought in the defendant's 
counterclaim and holding that a merger occurred.


139


The evidence adduced by the parties at the final hearing established the following facts:


On August 13, 1964, Euzema Smith and Irene Smith, his wife, hereinafter referred to as the Smiths, executed a 
personal guaranty to the defendant relative to Mr. Smith's business, a cooling and heating company. On August 31, 
1965, the plaintiff deeded Lot 5 in a certain subdivision in Leon County to the Smiths, which deed was recorded in the 
public records of the said county on December 30, 1965. Also, on August 31, 1965, the Smiths executed a promissory 
note and purchase money mortgage to the plaintiff on the said Lot 5. This mortgage was recorded on December 30, 
1965, in the said public records. On April 5, 1966, the Smiths executed a promissory note and mortgage on Lot 5 to 
the defendant. This mortgage was recorded in the said public records on April 5, 1966. On November 1, 1966, the 
Smiths deeded Lot 5 to the plaintiff in lieu of foreclosure, which deed was recorded in the said public records on 
November 18, 1966.


On December 16, 1966, the defendant filed an action in the said county against the Smiths on their above-mentioned 
personal guaranty (the debt also being the basis of the note and mortgage dated April 5, 1966). A final judgment was 
entered in this action in 1967.


In support of the plaintiff's contention in this appeal that there was an election of remedies when the defendant sued 
on the above personal guaranty, the plaintiff relies most heavily upon the opinion of the Supreme Court of Florida in 
State ex rel. Teague v. Harrison, 138 Fla. 874, 190 So. 483 (1939), in which that court said:


"If the notes as secured had been relied on for recovery, and suit to foreclose had been brought, this 
contention would be true but here the plaintiff abandoned his security, as he had a right to do, and 
elected to sue at law on the open notes. He had a right to pursue either of these courses but when he 
elects to follow one, he is barred from the other. When he abandoned his security, he instituted a 
common law action. The notes were in legal effect unsecured and were covered by the act as here 
quoted."
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In its appellant brief the defendant relies upon the later decision of the District Court of Appeal, Fourth District of 
Florida, in Klondike, Inc. v. Blair, 211 So.2d 41 (Fla. App., 1968), in which our sister court distinguished the decision in 
the Harrison case. In Klondike the trial court had held that, as a result of the plaintiff's action in filing a suit on the note, 
the plaintiff had abandoned its security and could not now foreclose the mortgage, citing as authority therefor the 
Harrison case. This holding was reversed by the District Court of Appeal, which said:


"The trial judge relied upon State ex rel. Teague v. Harrison, supra, as authority for the position that the 
prior judgment on the note was a bar to the present suit to foreclose the mortgage. The language used 
by the court in the Harrison case does appear to support that conclusion. However, the question before 
the court in Harrison was one of venue. The question now under consideration was not presented 
there.


"In view of the foregoing, it was error for the trial court to hold that the prior suit on the note without 
satisfaction or payment thereof constituted an election of remedies and a bar to the present action. 
Accordingly, the trial court's action in granting the defendants' motion for summary decree dismissing 
the cause is reversed."


In like vein the District Court of Appeal, Third District of Florida, said in the later *140 case of Lisbon Holding and 
Investment Co., Ltd. v. Village Apartments, Inc., 237 So.2d 197 (Fla.App., 1970):
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"It is uniformly held that a mortgage lien is not extinguished until the mortgage debt is actually satisfied. 
In the event that a judgment is recovered because of an action on the promissory note (as opposed to a 
foreclosure action on the mortgage) such judgment does not affect the mortgage or its lien, and does 
not preclude a subsequent foreclosure action. For a general discussion of the above stated principle, 
see 37 Am.Jur. Mortgages § 523. Moreover, in the recent case of Klondike, Inc. v. Blair, Fla.App. 1968, 
211 So.2d 41, the appellant had filed its complaint in the trial court to foreclose a mortgage upon which 
the appellee was obligated. At trial, the appellee plead that the appellant was barred because he had 
previously filed an action at law on the notes which were themselves secured by the mortgage, and 
moreover, that he had obtained a judgment in that action. The lower court granted the appellee's 
motion for summary judgment. On appeal, the decision was reversed and the District Court of Appeal 
stated as follows:


"`In this case there was no satisfaction of the judgment obtained on the note; no execution was issued 
and no payment thereon. Thus, the question resolves itself down to whether or not the remedies of suit 
on the note and foreclosure of the mortgage are consistent. If they are, plaintiff [appellant] would be 
barred from now seeking foreclosure of the mortgage; if they are not, then suing on the note would not 
be a bar to the present suit. * * * Turning now to the specific actions under consideration, the great 
weight of authority seems to be that the remedies available to a mortgagee, i.e., suit on the note or 
foreclosure of the mortgage, are not inconsistent remedies, and pursuit of one without satisfaction, is 
not a bar to the other.' Id. at 42-43."


After considering the above Harrison, Klondike, and Lisbon decisions in some depth, we have reached the conclusion 
that our sister courts in Klondike and Lisbon correctly stated the law in Florida as to the election of remedies. In this 
consideration we have recognized that we are bound by our Supreme Court's adjudications, but not necessarily by its 
obiter dicta, in which category we think the above-quoted statement from the Harrison case must be placed.


In the case at bar, while the defendant obtained a final judgment in its action against the Smiths on their personal 
guaranty, the evidence before the Court reveals that the Smiths made no payments on their indebtedness to the 
defendant. This situation brings into play the uniform rule, as recognized in the Lisbon case, that a mortgage lien is not 
extinguished until the mortgage debt is satisfied. Since there has been no payment on the said obligation, there has 
been no election of remedies and the defendant is not precluded from a subsequent foreclosure action.


Page 2 of 3Floorcraft Distributors, Inc. v. Horne-Wilson, Inc., 251 So. 2d 138 - Fla: Dist. Court of A...


5/2/2013http://scholar.google.com/scholar_case?case=10024159970071707037&q=251+So.+2d+13...







As mentioned early in this opinion, the second question before us is whether the court erred in granting cancellation of 
the mortgage given by the Smiths to the plaintiff and holding that a merger took place.


In holding that, under the evidence and pleadings, a merger occurred when the Smiths deeded back the property to 
the plaintiff, the Court applied the general rule recognized by the Florida Supreme Court in Alderman v. Whidden, 142 
Fla. 647, 195 So. 605 (1940), which rule reads:


"When a mortgage on land and the equity of redemption in the same lands become united in the same 
person, ordinarily the mortgage is merged and the same ceases to be an incumbrance and the owner 
will hold the lands with an unincumbered title, if there be no other mortgage or lien."


In the present case the court held that this case "classically fit the general rule" and *141 that the Smiths' mortgage 
ceased to be an incumbrance when the property was reconveyed by the Smiths to the plaintiff.


141


For the foregoing reasons the final judgment appealed from herein should be and it is


Affirmed.


SPECTOR, C.J., and WIGGINTON, J., concur.
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Select Year:   2002  Go


The 2002 Florida Statutes


Title XXXVI
BUSINESS ORGANIZATIONS


Chapter 617
CORPORATIONS NOT FOR PROFIT


View Entire Chapter


617.1501  Authority of foreign corporation to conduct affairs required.-- 


(1)  A foreign corporation may not conduct its affairs in this state until it obtains a certificate of 
authority from the Department of State. 


(2)  The following activities, among others, do not constitute conducting affairs within the meaning of 
subsection (1): 


(a)  Maintaining, defending, or settling any proceeding. 


(b)  Holding meetings of the board of directors or members or carrying on other activities concerning 
internal corporate affairs. 


(c)  Maintaining bank accounts. 


(d)  Selling through independent contractors. 


(e)  Soliciting or obtaining orders, whether by mail or through employees, agents, or otherwise, if the 
orders require acceptance outside this state before they become contracts. 


(f)  Creating or acquiring indebtedness, mortgages, and security interests in real or personal property. 


(g)  Securing or collecting debts or enforcing mortgages and security interests in property securing the 
debts. 


(h)  Conducting its affairs in interstate commerce. 


(i)  Conducting an isolated transaction that is completed within 30 days and that is not one in the course 
of repeated transactions of a like nature. 


(j)  Owning and controlling a subsidiary corporation incorporated in or transacting business within this 
state or voting the stock of any corporation which it has lawfully acquired. 


(k)  Owning a limited partnership interest in a limited partnership that is doing business within this 
state, unless such limited partner manages or controls the partnership or exercises the powers and 
duties of a general partner. 


(l)  Owning, without more, real or personal property. 


Page 1 of 2Statutes & Constitution :View Statutes :->2002->Ch0617->Section 1501 : Online Sunshine


4/25/2013http://www.leg.state.fl.us/Statutes/index.cfm?App_mode=Display_Statute&Search_String...







(3)  The list of activities in subsection (2) is not exhaustive. 


(4)  This section has no application to the question of whether any foreign corporation is subject to 
service of process and suit in this state under any law of this state. 


History.--s. 91, ch. 90-179. 
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80 So.2d 673 (1955)


In re ESTATE of Esther BUSH, Deceased.


April 29, 1955.
Rehearing Denied June 20, 1955.


Supreme Court of Florida. Special Division A.


*674 Sam E. Murrell, Orlando, for appellant.674


G. Wayne Gray, Orlando, for appellee.


FLOYD, Associate Justice.


Esther Bush died intestate at Orlando, Florida, on May 14, 1953, leaving an estate estimated at $38,000. She was 
survived by a brother, George Styles, a resident of Sedalia, Missouri, and eleven nephews and nieces, all non-
residents of Florida. No Petition for appointment of an Administrator was made to the County Judge for approximately 
nine and one-half months after death. On March 2, 1954, one Lois Tuggle, an alleged creditor of the estate, filed a 
Petition for Letters of Administration requesting that Sam Murrell, Jr., be appointed Administrator. The Petition recited 
the name and address of decedent's brother and one of the nieces, but no citation was issued or served on either of 
them. Based upon this Petition, the County Judge issued Letters of Administration to Sam Murrell, Jr. Bond was made 
and executed, and Sam Murrell, Jr., began to marshall the assets of the estate.


On March 11, 1954, George Styles, decedent's brother, filed an Answer to the Tuggle Petition, and simultaneously 
requested that the Letters of Administration issued pursuant thereto be revoked; further, he waived his right or 
privilege to serve as Administrator and named in his place and stead his attorney, G. Wayne Gray. Sam Murrell, Jr., 
and Lois Tuggle moved to dismiss the Styles' Petition, and the County Judge granted their Motion on the following 
grounds:


1. That it affirmatively appeared that Sam E. Murrell, Jr., was entitled to preference in appointment as Administrator 
according to the provisions of Section 732.44, F.S., F.S.A., and


2. That it affirmatively appeared that Styles waived his right to act as Administrator of the Estate, and therefore the 
County Judge properly appointed Sam Murrell, Jr., as Administrator.


George Styles appealed the Order of the County Judge Dismissing his Petition to the Circuit Court, and on September 
2, 1954, the Circuit Judge entered an Order reversing the Order of the County Judge and held that the Order of 
Appointment of Sam E. Murrell, Jr., as Administrator was void ab initio, and the cause was remanded by the Circuit 
Judge with instructions to the County Judge that he make an Order revoking, vacating and setting aside the County 
Judge's previous Order. Sam Murrell, Jr., appealed the Order of the Circuit Judge to this Court, contending that in view 
of the fact that no Petition for Letters of Administration had been filed by decedent's next of kin for approximately nine 
and one-half months after death, that under Section 732.44(4) the appointment of Sam Murrell, Jr., was valid, and 
further that since George Styles waived his right or privilege to serve as Administrator in a subsequent Petition that the 
original appointment of Sam Murrell, Jr., should stand.


We are of the opinion that before the provisions of Section 732.44, F.S., F.S.A., relating to preference in appointment 
of an Administrator are effective, they must first give way to the provisions of Section 732.43, F.S., F.S.A., relating to 
the procedural *675 requirements of the Petition for Letters of Administration. Subsection (3) of Section 732.43, F.S., 
F.S.A., is as follows:


675


"No citation need be served or notice given of the granting of letters of administration when it appears 
by the petition that the petitioner is entitled to preference of appointments; but, before letters shall be 
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granted to any person who is not entitled to preference, citation shall issue to all known persons 
qualified to act as administrator and entitled to preference over the person applying, unless those 
entitled to preference waive same in writing."


It is noted that "before letters shall be granted to any person who is not entitled to preference, citation shall issue to all 
known persons qualified to act as administrator and entitled to preference over the person applying, unless those 
entitled to preference waive same in writing." The Petition of Lois Tuggle sets forth the name and address of George 
Styles as the next of kin of the decedent. This immediately shows that George Styles was "entitled to preference over 
the person applying". Further, George Styles had not, at the time the Tuggle Petition was filed, waived his preference 
in writing. The rights of the parties are determined at the time the Petition is filed, not by a subsequent waiver signed 
by Styles. Therefore, a serious and fatal omission had occurred at the time Sam Murrell, Jr., was appointed 
Administrator. The provisions of Subsection (3), Section 732.43, supra, are mandatory, not permissive, and unless a 
citation is issued to those entitled to preference and whose whereabouts are known, the County Judge lacked an 
essential jurisdictional element over the person whose interest is affected.


Appellant Murrell contends however that even though no citation was issued, that under Subsection (6) of Section 
732.44, F.S., F.S.A., Styles eliminated himself from the ladder of preference by waiving his right or privilege and 
naming his attorney to act in his place and stead. We construe the subsequent waiver as at least conditional in that it 
is apparent from his waiver that he couples it with a desire and authorization for his attorney to act. Subsection (6) of 
the latter statute permits one entitled to preference to be appointed himself. Styles did not seek the appointment 
himself, but requested that his attorney be appointed. It is not essential to the decision of this case that this contention 
be answered in view of our answer to the jurisdictional question.


Therefore, it is the opinion of this Court that the Order of the Circuit Judge reversing the Order of the County Judge 
granting the Motions to Dismiss the Petition of George W. Styles, be, and the same is hereby affirmed.


MATHEWS, C.J., and TERRELL and SEBRING, JJ., concur.
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TN 4.02.02  Execution of Instruments Under Power of Attorney   (Rev. 12/05) 
 


Where property is conveyed by an attorney-in-fact, the well-established rule is that the deed must 
name the principal as the grantor in the instrument, and it must be clear from examining the entire 
instrument that it is an act of the principal and not of the agent. In a conveyance by an agent, the principal 
should be listed as the grantor in the identifying clause at the top of the deed. The preferred method 
of execution of the deed in the signature block is for the attorney to sign the principal's name by 
himself as agent, e.g., “Peter Principal, by Allen Agent, his attorney-in-fact.” In the execution of an 
instrument by an attorney-in-fact the name of the principal may be written, printed, or typed. See Title 
Standard 1.2. 
 


Sometimes other methods are used which may give rise to title problems. One method is for the 
attorney merely to sign his own name as attorney-in-fact, e.g., “Allen Agent, attorney-in-fact.” In such 
case the words “attorney-in-fact” could be held as descriptio personae and it might be the deed of the 
agent rather than the deed of the principal. 
 


Another method is for the agent to sign as attorney-in-fact for his named principal, e.g., “Allen Agent 
as attorney-in-fact for Peter Principal.” If this method is used and if the principal is the only person 
named as the grantor of the deed, then such a deed might be effective to convey the principal's 
property. However, such an execution may require some interpretation to determine whether it is the 
principal's act, and thereby may lead to rejection of the title by some examiners as not being a sufficient 
conveyance. 
 


For an acceptable title, and for issuing policies on the title, it is recommended that the 
execution be “P by A, his attorney-in-fact.” See FLORIDA REAL PROPERTY SALES 
TRANSACTIONS (Fla. Bar CLE 6th ed. 2011), Sec. 7.65; and 3 AM. JUR. 2d, Agency, Sec. 175. 
 








Select Year:   2007  Go


The 2007 Florida Statutes


Title XL
REAL AND PERSONAL 


PROPERTY


Chapter 689
CONVEYANCES OF LAND AND DECLARATIONS 


OF TRUST


View Entire 
Chapter


689.19  Variances of names in recorded instruments.-- 


(1)  The word "instrument" as used in this section shall be construed to mean and include not only 
instruments voluntarily executed but also papers filed or issued in or in connection with actions and 
other proceedings in court and orders, judgments and decrees entered therein and transcripts of such 
judgments and proceedings in foreclosure of mortgage or other liens. 


(2)  Variances between any two instruments affecting the title to the same real property both of which 
shall have been spread on the record for the period of more than 10 years among the public records of 
the county in which such real property is situated, with respect to the names of persons named in the 
respective instruments or in acknowledgments thereto arising from the full Christian name appearing in 
one and only the initial letter of that Christian name appearing in the other or from a full middle name 
appearing in one and only the initial letter of that middle name appearing in the other or from the 
initial letter of a middle name appearing in one and not appearing in the other, irrespective of which 
one of the two instruments in which any such variance occurred was prior in point of time to the other 
and irrespective of whether the instruments were executed or originated before or after August 5, 1953, 
shall not destroy or impair the presumption that the person so named in one of said instruments was the 
same person as the one so named in the other of said instruments which would exist if the names in the 
two instruments were identical; and, in spite of any such variance, the person so named in one of said 
instruments shall be presumed to be the same person as the one so named in the other until such time 
as the contrary appears and, until such time, either or both of such instruments or the record thereof or 
certified copy or copies of the record thereof shall be admissible in evidence in the same manner as 
though the names in the two instruments were identical. 


History.--s. 1, ch. 28208, 1953. 
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TN 11.07.02   Corporate Name Omitted From Signature  


A conveyance from a corporation contains the name of the corporation in the body of the deed 
and in the acknowledgment. It was executed by the president, but the name of the corporation was 
not written or typed above his signature. Inquiry was made whether such a deed would be acceptable 
for issuing a title policy.  


The Fund feels that a corrective deed would be desirable to eliminate any possible question. 
However, the situation is specifically covered by Title Standard 4.6 which states that the validity of a 
corporate conveyance is not affected by the omission of the corporate name above the signature of 
the executing officer. The Fund is in accord with the opinion expressed in that Title Standard. See 
Ballas v. Lake Weir Light & Water Co., 130 So.421 (Fla. 1930). 







 








732 So.2d 423 (1999)


Ann W. ANDERSON, Appellant,
v.


Theressa Rains JOHNSON, etc., Appellee.


No. 98-1781.


April 23, 1999.
Rehearing Denied May 20, 1999.


District Court of Appeal of Florida, Fifth District.


*424 Ralph V. Hadley, III of Swann, Hadley & Alvarez, P.A., Winter Park, for Appellant.424


Theressa Rains Johnson, Brooksville, pro se.


COBB, J.


Ann Anderson [Anderson] appeals from an adverse judgment of partition. She contends that she is the rightful owner 
of the real property in question pursuant to a conveyance executed in conformance with section 733.613, Florida 
Statutes (1996).


The real property in question was originally owned by Edward Williams who died in 1960 and was survived by several 
children, including Davis Williams. Probate proceedings were begun but the Edward Williams estate was closed 
without a final disposition of the real property. In October, 1995, Davis Williams died testate, survived only by his 
stepdaughter, Theressa Johnson [Johnson]. In November, 1995, Davis Williams' will, naming only Johnson, was filed 
with the clerk of the circuit court for safekeeping though no petition to admit the will to probate was filed at the time. In 
early 1996, Bert Coleman, on behalf of Edward Williams' heirs, entered into a contract to sell the property to Anderson. 
In March, 1996, Johnson advised Coleman that she wanted her interest in the land as a home site.


Coleman thereafter petitioned the probate court to reopen the Edward Williams estate for a determination of heirs and 
appointment of successor personal representative. No notice of the petition was provided to Johnson. The probate 
court, by order dated June 5, 1996, reopened the estate, appointed Coleman as successor personal representative 
and determined the heirs of Edward Williams. Johnson was not listed as an heir. The court also authorized the sale of 
the property to Anderson. Anderson took title to the property on June 28, 1996, pursuant to a deed from Coleman. The 
closing agent, pursuant to a directive from Coleman, sent a check to Johnson for her interest. Johnson rejected the 
check. In August, 1996, Johnson filed a petition to admit Davis Williams' will to probate and to amend the order 
determining heirs and authorizing sale. Anderson was not afforded notice of this action. By order dated February 4, 
1997, the probate court ruled that Coleman was not authorized to sell the estate of Davis Williams' interest in the 
property and ruled that the conveyance to Anderson did not include said interest.


Johnson meanwhile sued Anderson for partition. Anderson counterclaimed to quiet title to the property. Following a 
non-jury trial, the court entered the order being appealed, ruling that Johnson owned an undivided 20% interest in the 
property. The court further explained:


The Court recognizes that § 733.613, Fla. Stat., states that "[n]o bona fide purchaser shall be required 
to examine any proceedings before the order of sale." However, the Court finds that the statute is 
unconstitutional as it applies to the unique facts and circumstances of this case. The Personal 
Representative, with a little effort and diligence, could have easily ascertained and notified the Plaintiff 
as an identifiable owner of an interest in the property prior to the sale to the Defendant. Further, the 
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probate court in case number 2509-CP found that Bert Coleman, as Successor Personal 
Representative, was not authorized to sell the interest of the Plaintiff in and to the subject property.


*425 The court appointed commissioners "to make partition or make a finding to the Court that the property is 
indivisible." The court denied Anderson's counterclaim.


425


Section 733.613 provides in relevant part:


(1) When a personal representative of a decedent dying intestate, or whose testator has not conferred 
upon him a power of sale or whose testator has granted a power of sale but his power is so limited by 
the will or by operation of law that it cannot be conveniently exercised, shall consider that it is for the 
best interest of the estate and of those interested in it that real property be sold, the personal 
representative may sell it at public or private sale. No title shall pass until the sale is authorized or 
confirmed by the court. Petition for authorization or confirmation of sale shall set forth the reasons for 
this sale, a description of the property sold or to be sold, and the price and terms of the sale. Except 
when interested persons have joined in the petition for sale of real property or have consented to the 
sale, notice of the petition shall be given. No bona fide purchaser shall be required to examine any 
proceedings before the order of sale. (Emphasis added).


Anderson correctly points out that the issue of the constitutionality of section 733.613 was never raised in the 
pleadings. The order does not reflect which particular provision(s) of the constitution is implicated. Under these 
circumstances, the trial court erred in finding the statute to be unconstitutional. See State v. Turner, 224 So.2d 290 
(Fla.1969).


Further, the evidence below was that Anderson had no knowledge of Johnson's existence or her claim. Johnson's 
response is that while Anderson may have lacked actual notice, she had constructive notice due to the filing of the will 
with the clerk of the court. But constructive notice of what? The closing agent testified that she knew at the time of the 
closing about Johnson's claim to a 20% interest in the subject property based upon the will. The closing agent, 
however, was instructed by Coleman to cut checks to each of the co-owners so the agent sent Johnson a check for 
her 20% interest out of the sale proceeds, a check which Johnson rejected.


Thus while the closing agent knew of Johnson's interest in the subject property, Coleman, who had court authorization 
to sell the property, directed checks be written to each of the heirs. Coleman may be guilty of negligence or perhaps 
an outright misrepresentation in informing the probate court that all the heirs had consented to the sale. However, 
Anderson was in no way at fault here since her only notice of Johnson's interest would have been constructive notice 
(the recording of the will) which in itself in no way indicated to Anderson (or to the closing agent for that matter) that 
Johnson refused to authorize the sale of her interest in the property. Indeed, Coleman represented that the heirs had 
authorized the sale and the June 6, 1996 order of the probate court accordingly gave Coleman authority to sell the 
property to Anderson. Anderson had every right to rely on that order unless and until it was set aside. See § 733.613, 
Fla. Stat. It was not set aside (partially, as to Johnson's interest) until February 4, 1997, after the sale. Anderson took 
title pursuant to a probate court order which by statute she was entitled to rely upon. The partition order is reversed.


REVERSED.


GOSHORN and ANTOON, JJ., concur.
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TN 31.04.02  Declaration of Trust Filed After Conveyance With "Trustee," or "As 
Trustee" Added to Name of Grantee — Sec. 689.07, F.S. (Rev. 12/06)  


Property was conveyed to a grantee with the words "as trustee" added to his name but with 
nothing else in the deed to indicate a trust and with no declaration of trust of record so that the 
conveyance met the conditions prescribed in Sec. 689.07, F.S., as sufficient to vest a fee simple 
estate in the grantee with full power to convey.  


Subsequent to the recordation of that deed, a so-called "declaration of trust" by persons reciting 
themselves to be the beneficial owners of the property was filed, asserting that the trustee had power 
to convey only with written consent of the beneficiaries.  


The trustee proposes to convey without the written consent of the beneficiaries, who are widely 
scattered. He relies on the theory that since fee title with full power to convey was vested in him by 
the conveyance to him under Sec. 689.07, F.S., the subsequent filing of the instrument asserting that 
trust did not divest him of the unconditional power to convey.  


The Fund's opinion is that the conveyance from the trustee is not sufficient. Sec. 689.07(4), F.S., 
provides that if any declaration of trust should be filed after such conveyance, purchasers and 
mortgagees before the filing of the declaration would be protected. By implication, Sec. 689.07(4), 
F.S., shows the intention of the Legislature that any such purchasers and mortgagees taking after the 
declaration as filed would do so at their peril. See Title Standard 13.1.  


It is true that a declaration executed only by the beneficiaries might be held not to be strictly a 
declaration of trust within the meaning of the statutory language, but we would be unwilling to rely 
on that possibility for the issuance of a policy. 


 

























267 B.R. 901 (2001)


In re JACKIE JOHNS, DMD, P.A., Debtor.
Daniel Bakst, Trustee Plaintiff,


v.
WRH Mortgage, Inc., et al., Defendants.


Bankruptcy No. 98-30924-BKC-PGH. Adversary Nos. 01-3055-BKC-PGH-A, 01-3056-BKC-PGA-A.


August 21, 2001.


United States Bankruptcy Court, S.D. Florida.


Alan R Crane, West Palm Beach, FL.


*902 J. Randolph Liebler, Miami, FL.902


Ricardo A. Gonzalez, Miami, FL.


Brian T. Hanlon, West Palm Beach, FL.


Leonard T. Provenzale, Sunrise, FL.


MEMORANDUM DECISION AND ORDER GRANTING TRUSTEE'S MOTION FOR SUMMARY JUDGMENT


PAUL G. HYMAN, Jr., Bankruptcy Judge.


THIS MATTER came before the Court on June 1, 2001, upon Trustee, Daniel Bakst's (the "Trustee") Motion for 
Summary Judgment against WRH Mortgage, Inc. (the "Defendant"). On July 3, 2001, the Defendant filed a 
Memorandum in Opposition to Plaintiff's Motion for Summary Judgment (the "Response"). On July 9, 2001, the 
Trustee filed a Reply to Defendant's Memorandum in Opposition to Plaintiff's Motion for Summary Judgment (the 
"Reply"). On July 11, 2001, the Trustee and the Defendant filed a Joint Stipulation of Facts (the "Stipulation of Facts").


The Court finds that because there are no material facts in dispute, summary judgment is appropriate. See Clemons v. 
Dougherty County, 684 F.2d 1365, 1368 (11th Cir.1982) (citing Adickes v. S.H. Kress & Co., 398 U.S. 144, 157, 90 
S.Ct. 1598, 26 L.Ed.2d 142 (1970)). Having reviewed the Motion for Summary Judgment, the Response, the Reply, 
and the Stipulation of Facts, the Court hereby enters the following findings of fact and conclusions of law.


FINDINGS OF FACT


The Debtor herein, Jackie C. Johns, DMD, P.A. (the "Debtor"), filed a petition for relief under chapter 11 of the 
Bankruptcy Code on February 23, 1998. The case was later converted to a Chapter 7 Bankruptcy Case on November 
3, 1998. Daniel Bakst, Trustee (the "Trustee") is the duly appointed and qualified chapter 7 trustee for the Debtor's 
bankruptcy estate.


On November 15, 1989, the Debtor purchased a piece of real property located in West Palm Beach, Florida 
(hereinafter the "Subject Real Property"). Subsequently, on December 4, 1996, the Defendant obtained a judgment 
against the Debtor in state court. In an attempt to place a lien on the Subject Real Property, a certified copy of the 
Defendant's state court judgment was recorded in the land records for Palm Beach County on January 6, 1997. All 
parties agree that the certified copy of the judgment did not contain the Defendant's address. On February 5, 1997, the 
Defendant filed a separate Affidavit of Lienholder, pursuant to Florida Statute § 55.10. The Affidavit of Lienholder did 
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contain the Defendant's address. In the instant case, the Defendant has filed a secured claim based on a perfected 
security interest in personal property, and a judgment lien on the Subject Real Property.


On March 7, 2001, the Trustee filed a Complaint to Determine Validity, Priority, and Amount of Interest in Property to 
Quiet Title and for Declaratory Relief pursuant to Bankruptcy Rules 7001(2), (7), and (9) (the "Complaint"), instituting 
the instant Adversary Proceeding. In the Complaint, the Trustee asserts that the Trustee has superior right, title and 
interest to the Subject Real Property over the Defendant, and that the Trustee is the owner of the property free and 
clear of any right, lien, title and interest of the Defendant.


The Motion for Summary Judgment seeks a determination that the Defendant does not have a secured interest as to a 
judgment lien in the Subject Real Property. In his Motion for Summary Judgment, the Trustee argues that the 
Defendant failed to comply with Florida Statute *903 § 55.10(1) which requires that when filing a judgment in the land 
records, the judgment either contain the lienholder's address or be filed simultaneously with an affidavit that contains 
such address. Therefore, it is the Trustee's position that the Defendant does not have a judgment lien on the Subject 
Real Property.


903


The Response argues that although the Defendant failed to meet the precise requirements of § 55.10(1), the 
Defendant has nonetheless met the legislatures purpose in enacting § 55.10. In complying with the "spirit" of § 55.10, 
the Defendant argues that it should have a judgment lien on the Subject Real Property.


CONCLUSIONS OF LAW


The Court has jurisdiction over this Adversary Proceeding pursuant to 28 U.S.C. §§ 1334(b), 157(b)(1), and 157(b)(2)
(I). This is a core proceeding in accordance with 28 U.S.C. § 157(b)(2)(I).


Federal Rule of Civil Procedure 56(c), made applicable to bankruptcy proceedings by Federal Rule of Bankruptcy 
Procedure 7056(c), provides that "[t]he judgment sought shall be rendered forthwith if the pleadings, depositions, 
answers to interrogatories, and admissions on file, together with the affidavits, if any, show that there is no genuine 
issue as to any material fact and that the moving party is entitled to judgment as a matter of law." FED. R. CIV. P. 56
(c); see also Celotex Corp. v. Catrett, 477 U.S. 317, 322, 106 S.Ct. 2548, 91 L.Ed.2d 265 (1986); Anderson v. Liberty 
Lobby, Inc., 477 U.S. 242, 247-48, 106 S.Ct. 2505, 91 L.Ed.2d 202 (1986); Rice v. Branigar Org., Inc., 922 F.2d 788 
(11th Cir.1991); Rollins v. TechSouth, Inc., 833 F.2d 1525 (11th Cir.1987); In re Pierre, 198 B.R. 389 
(Bankr.S.D.Fla.1996). Rule 56 is based upon the principle that if the court is made aware of the absence of genuine 
issues of material fact, the court should, upon motion, promptly adjudicate the legal questions which remain and 
terminate the case, thus avoiding the delay and expense associated with a trial. See United States v. Feinstein, 717 
F.Supp. 1552 (S.D.Fla.1989). In considering a motion for summary judgment, "the court's responsibility is not to 
resolve disputed issues of fact but to assess whether there are any factual issues to be tried, while resolving 
ambiguities and drawing reasonable inferences against the moving party." Knight v. U.S. Fire Ins. Co., 804 F.2d 9, 11 
(2d Cir.1986), cert. denied, 480 U.S. 932, 107 S.Ct. 1570, 94 L.Ed.2d 762 (1987) (citing Anderson, 477 U.S. at 248, 
106 S.Ct. 2505). "Summary judgment procedure is properly regarded not as a disfavored procedural shortcut, but 
rather as an integral part of the Federal Rules as a whole, which are designed `to secure the just, speedy, and 
inexpensive determination of every action.'" Celotex Corporation v. Catrett, 477 U.S. 317, 327, 106 S.Ct. 2548, 91 
L.Ed.2d 265 (1986) (citing FED R. CIV. P. 1). "Summary judgment is appropriate when, after drawing all reasonable 
inference in favor of the party against whom summary judgment is sought, no reasonable trier of fact could find in favor 
of the non-moving party." Murray v. National Broadcasting Co., 844 F.2d 988, 992 (2d Cir.1988).


The legal standard governing the entry of summary judgment has been articulated by the United States Supreme 
Court in Celotex and Anderson v. Liberty Lobby, Inc., 477 U.S. 242, 106 S.Ct. 2505, 91 L.Ed.2d 202 (1986). In Celotex
and Anderson, the Supreme Court focused on the question of what constitutes a genuine issue of material fact within 
the meaning of Rule 56. In Celotex, the Court held that the moving party may satisfy the burden imposed by Rule 56 in 
two ways: the moving party may submit affidavit evidence that negates an essential element of the non-moving party's 
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claim and/or the *904 moving party may demonstrate that the non-moving party's evidence is insufficient to establish 
an essential element of the non-moving party's claim. See Celotex, 477 U.S. at 328, 106 S.Ct. 2548.


904


In Anderson, the Court stated that the standard for summary judgment mirrors the standard for a directed verdict under 
Federal Rule of Civil Procedure 50(a), which provides that the trial judge must direct a verdict if there can be but one 
reasonable conclusion as to the verdict. See Anderson, 477 U.S. at 250, 106 S.Ct. 2505. The Court explained that the 
inquiry under summary judgment and directed verdict are the same: "whether the evidence presents a sufficient 
disagreement to require submission to a jury or whether it is so one-sided that one party must prevail as a matter of 
law." Id. at 251-52, 106 S.Ct. 2505.


In order to defeat a motion for summary judgment under this standard, the non-moving party must do more than simply 
show that there is some doubt as to the facts of the case. See id. at 252, 106 S.Ct. 2505. Rule 56 must be construed 
not only with regard to the party moving for summary judgment but also with regard to the non-moving party and that 
party's duty to demonstrate that the movant's claims have no factual basis. See id. "The mere existence of a scintilla of 
evidence in support of the [non-moving party's] position will be insufficient; there must be evidence on which the jury 
could reasonably find for the [non-moving party]." Id. Thus, the non-moving party must establish the existence of a 
genuine issue of material fact and may not rest upon its pleadings or mere assertions of disputed fact to prevent a 
court's entry of summary judgment. See First National Bank of Arizona v. Cities Serv. Co., 391 U.S. 253, 289, 88 S.Ct. 
1575, 20 L.Ed.2d 569 (1968); Resolution Trust Corp. by the FDIC v. Clark, 741 F.Supp. 896 (S.D.Fla.1990); In re 
Pierre, 198 B.R. 389 (Bankr.S.D.Fla.1996).


I. The Defendant has Failed to Comply with the Statutory Requirements of Florida Statute § 55.10(1).


In the Motion for Summary Judgment, Trustee argues that the Defendant has failed to comply with Florida Statute § 
55.10(1). As amended on July 1, 2001, § 55.10(1) states:


A judgment, order, or decree becomes a lien on real property in any county when a certified copy of it is 
recorded in the official records or judgment lien record of the county, whichever is maintained at the 
time of recordation, provided that the judgment, order, or decree contains the address of the person 
who has a lien as a result of such judgment, order, or decree or a separate affidavit is recorded 
simultaneously with the judgment, order, or decree stating the address of the person who has a lien as 
a result of such judgment, order, or decree. A judgment, order, or decree does not become a lien on 
real property unless the address of the person who has a lien as a result of such judgment, order, or 
decree is contained in the judgment, order, or decree or an affidavit with such address is 
simultaneously recorded with the judgment, order, or decree. If the certified copy was first recorded in a 
county in accordance with this subsection between July 1, 1987, and June 30, 1994, then the judgment, 
order, or decree shall be a lien in that county for an initial period of 7 years from the date of the 
recording. If the certified copy is first recorded in accordance with this subsection on or after July 1, 
1994, then the judgment, order, or decree shall be a lien in that county for an initial period of 10 years 
from the date of the recording.


*905 FLA. STAT. ch. 55.10(1) (2001) (emphasis added). The procedure for obtaining a lien under § 55.10 is 
remarkably simple. In order to attach a lien to real property, one must file a certified copy of a final judgment in the land 
records of the county where the real property is located. This final judgment must either contain the address of the 
person who has the lien, or be attached to an affidavit which contains this information.


905


As previously noted, the Defendant filed a certified copy of its final judgment in the land records for Palm Beach 
County on January 6, 1997. It is an uncontested fact that the Defendant failed to place the address of the Defendant 
on the final judgment. On February 5, 1997, the Defendant filed a separate Affidavit of Lienholder in the land records. 
Although the Affidavit of Lienholder did contain the Defendant's address, it is likewise an uncontested fact that the 
Affidavit of Lienholder was not filed simultaneously with the final judgment. It is therefore quite clear to this Court that 
the Defendant has failed to comply with the statutory requirements of § 55.10(1).
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The Defendant first argues that the lien should attach because the Affidavit of Lienholder was filed less than a month 
after the certified copy of the judgment was recorded, resulting in a minimal delay. Attached as an exhibit to the 
Response, the Defendant includes a name search of the Official Records of Palm Beach County for the name "Jackie 
Johns." The name search reveals that the recorded judgment and the Affidavit of Lienholder are separated by only one 
entry. The Defendant argues that in performing a title search, a title agent would inevitably be provided with notice of 
the Defendant's lien. In essence, the Defendant is arguing that the Court should view its failure to comply with § 55.10 
as "harmless error." This argument is simply not persuasive.


The wording of § 55.10(1) is clear and concise. Under Florida law, "when the language of the statute is clear and 
unambiguous and conveys a clear and definite meaning, there is no occasion for resorting to the rules of statutory 
interpretation and construction; the statute must be given its plain and obvious meaning." Hott Interiors, Inc. v. 
Fostock, 721 So.2d 1236, 1238 (Fla. 4th DCA 1998) (quoting Modder v. American Nat'l Life Ins. Co. of Tex., 688 So.2d 
330, 333 (Fla. 1997)). This Court has stated in the past that "[b]ankruptcy judges have no more power than any others 
to ignore the plain language of a statute in order to reach a result more in keeping with their notions of equity." In re 
Bertolami, 235 B.R. 493, 498 (Bankr.S.D.Fla.1999). Applying the plain meaning of § 55.10(1) the Court finds that the 
Defendant did not properly attach a lien to the Subject Real Property.


The Defendant next argues that although the final judgment did not contain the Defendant's address, it did contain the 
Defendant's attorney's address. As such, the Defendant asks this Court to give effect to its lien filing. This argument 
too must fail. In Hott Interiors, Inc. v. Fostock, 721 So.2d 1236 (Fla. 4th DCA 1998), the Florida Fourth District Court of 
Appeal interpreted Florida Statute § 55.10(1). The court held that § 55.10(1) requires that a final judgment contain the 
judgment holder's address to become a lien on real estate. Id. at 1238. An alternative method to create a lien on real 
property is to record an affidavit in compliance with § 55.10(1). Id. As in the case sub judice, in Hott Interiors only the 
address of the judgment creditor's attorney was included on the final judgment. Ruling that no lien on real estate had 
been created by such a judgment, the court stated that "[w]e cannot expand this clear statutory directive to say that the 
address of the judgment holder's attorneys may be substituted for that of the judgment holder." *906 Id. Section 55.10
(1) unambiguously requires that the judgment holder's address be contained in the judgment for it to become a lien on 
real property.


906


As the Fourth District Court of Appeal aptly stated, "[j]udgment liens on land are statutory liens and their existence 
depends upon the legal effect of the statute by which they are created." Id. at 1239 (quoting Smith v. Venus 
Condominium Ass'n, Inc., 352 So.2d 1169, 1170-71 (Fla.1977)). Section 55.10(1) specifically requires either that a 
final judgment contain the judgment holder's address, or that the final judgment is filed simultaneously with an affidavit 
containing the judgment holder's address. Having failed to carry out either one of these procedures, this Court finds 
that as a matter of law the Defendant failed to attach a lien to the Subject Real Property.


Accordingly, the Court enters Summary Judgment in favor of the Trustee.


ORDER


In accordance with the foregoing analysis and being otherwise fully advised in the premises, the Court hereby 
ORDERS AND ADJUDGES as follows:


1. Summary Judgment is entered in favor of the Trustee and against the Defendant.


2. The Defendant does not have a secured interest as to a judgment lien in the Subject Real Property.


3. Pursuant to Federal Rule of Bankruptcy Procedure 9021, a separate Final Judgment incorporating 
these findings of fact and conclusions of law will be entered contemporaneously herewith.
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FINAL JUDGMENT


THIS MATTER came before the Court on June 1, 2001, upon Trustee, Daniel Bakst's (the "Trustee") Motion for 
Summary Judgment against WRH Mortgage, Inc. (the "Defendant"). The Court finds that there are no material facts in 
dispute and that summary judgment is appropriate. Clemons v. Dougherty Co., 684 F.2d 1365, 1368 (11th Cir.1982) 
citing Adickes v. S.H. Kress & Co., 398 U.S. 144, 90 S.Ct. 1598, 26 L.Ed.2d 142. 157 (1970).


In accordance with Federal Rule of Bankruptcy Procedure 9021 and this Court's Order Granting Trustee's Motion for 
Summary Judgment entered contemporaneously herewith, it is hereby ORDERED AND ADJUDGED that:


1. Summary Judgment is entered in favor of the Trustee and against the Defendant.


2. The Defendant does not have a secured interest as to a judgment lien in the Subject Real Property.


Save trees - read court opinions online on Google Scholar.
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994 So.2d 341 (2008)


Edward T. CUTLER, Appellant,
v.


Cynthia CUTLER, In re The Estate of Edith Alice Cutler, Appellee.


No. 3D04-3070.


September 3, 2008.


District Court of Appeal of Florida, Third District.


*342 Billbrough & Marks, and G. Bart Billbrough and Geoffrey B. Marks, for appellant.342


Brian R. Hersh and Andrew Teschner; Shutts & Bowen and William Jay Palmer, for appellee.


Goldman Felcoski & Stone and Robert W. Goldman, Naples; Brigham and Moore and John W. Little, III, West Palm 
Beach, as Amicus Curiae.


Before GERSTEN, C.J., and COPE, GREEN, RAMIREZ, WELLS, SHEPHERD, SUAREZ, CORTIÑAS, 
ROTHENBERG, LAGOA and SALTER, JJ.


ON MOTION FOR REHEARING, REHEARING EN BANC, CLARIFICATION, 
AND CERTIFICATION


WELLS, Judge.


Appellant seeks rehearing, rehearing en banc, clarification, and certification of this Court's opinion filed February 28, 
2007. We grant the motion for rehearing en banc, withdraw our prior opinion, and substitute the following modified 
opinion in its stead.


I. PROCEDURAL BACKGROUND


Edward T. Cutler appeals from an order declaring a devise of property to Cynthia Cutler, his sister, to be homestead 
property and exempt from the decedent's debts. While we affirm that portion of the order confirming that the devised 
property retained its homestead character even though titled in a trust at the time of the decedent's death, we reverse 
that portion of the order finding it exempt from the decedent's debts.


II. FACTS


In October 2003, approximately eight months before her death, Edith Cutler created a land trust for estate planning 
purposes. Edith, a widow with two adult children, named herself and her two children, Edward and Cynthia, co-trustees 
of the trust and conveyed her residence and an adjacent vacant lot to the trust subject to a life estate in herself. Edith 
was the sole beneficiary of this trust and retained the right to withdraw and appoint the principal of the trust to or for 
her benefit at any time. The trust also provided that the remainder interests in these properties, which were titled to the 
trust, would be distributed to Edith's estate upon her death:


[T]he entire remaining Trust Estate, including without limitation any accumulated *343 income, shall be 
distributed to the Estate of the Settlor to be administered and distributed as any other part of the Estate 
of the Settlor.


343
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On the same day on which this trust was created, Edith deeded her residence and the adjacent vacant lot to it. She 
also executed a will, in which she specifically devised the residence titled to the trust to her daughter, Cynthia; she 
specifically devised the adjacent vacant lot titled to the trust to her son, Edward. She also directed that her debts be 
satisfied equally from both properties should the funds in her estate be insufficient to satisfy those debts:


[Article VI: I leave] all of my right, title and interest in the home in which I now live ... to my daughter, 
CYNTHIA.... [Article VII: I leave] all of my right, title and interest in the ... the vacant real property 
located next to my home in which I now live ... to my son, EDWARD....


[Article XII: I direct that] [a]ll claims, charges and allowances against, and costs of administration of [] 
my Estate... shall be paid out of the residuary portion of my Estate to the extent that gift suffices. The 
balance of such items shall be paid out of and shall reduce equally the gifts under Article VI (the gift of 
my home to Cynthia ...) and Article VII (the gift of the vacant real property next to my home to 
Edward ...) herein.


(Emphasis added).


On June 6, 2004, Edith died. Because estate funds were insufficient to satisfy all of Edith's creditors, Edward sought to 
have the two parcels devised to Edith's estate abate "equally" in accordance with his mother's express wishes. Cynthia 
objected. The trial court concluded that the residence retained its homestead status while titled in the trust and passed 
to Cynthia where it remained exempt from Edith's creditors after her death. Edward appealed. While we agree that the 
residence retained its homestead status even though titled in the trust, we do not agree that it passed to Cynthia free 
of the obligations Edith validly impressed upon it.


III. DISCUSSION


A. The property titled in the trust retained its homestead status.


To qualify for protection under Article X, section 4 of the Florida Constitution, a parcel of property must meet 
constitutionally defined size limitations and must be owned by a natural person who is a Florida resident who either 
makes or intends to make the property that person's residence. Art. X, § 4(a), 4(a)(1) Fla. Const. (1985); Estate of Van 
Meter, 214 So.2d 639 (Fla. 2d DCA 1968), approved 231 So.2d 524 (Fla.1970) (permanent "residence"); Raulerson v. 
Peeples, 77 Fla. 207, 81 So. 271 (1919)("owner"). See generally John F. Cooper and Professor Thomas C. Marks, Jr., 
Florida Constitutional Law: Cases and Materials, 618-619 (4th ed. 2006).


Edward claims that the residence devised to Cynthia does not qualify as homestead property because it was not 
owned by a "natural person" at the time of Edith's death. We disagree.


This court, and other district courts of appeal as well, have confirmed that property held in trust may be impressed, 
legally speaking, with the character of homestead. Callava v. Feinberg, 864 So.2d 429, 431 (Fla. 3d DCA 2003) 
(stating "[t]he constitutional provision does not designate how title to the property is to be held") (internal citations 
omitted), rev. denied, 879 So.2d 621 (Fla.2004); HCA Gulf Coast Hosp. v. Estate of Downing, 594 So.2d 774, 776 
(Fla. 1st DCA 1991) (devise of house to spendthrift trust found to be irrelevant for *344 purposes of homestead under 
Article X, section 4 of the Florida Constitution (2003)).


344


This court has also confirmed that the Florida Constitution does not limit the types of interests that may qualify for 
homestead protection. See Callava, 864 So.2d at 431 (confirming that the Florida Constitution does not limit the estate 
that must be owned to qualify for homestead protection). As our sister court in Southern Walls, Inc. v. Stilwell Corp.,
810 So.2d 566 (Fla. 5th DCA 2002), has stated:


The Constitution limits the homestead land area that may be exempted, but it does not define or limit 
the estates in land to which homestead exemption may apply; therefore, in the absence of controlling 
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provisions or principles of law to the contrary, the exemptions allowed by section 1, article 10 [now 
Article X, section 4], may attach to any estate in land owned by the head of a family [now natural 
person] residing in this state, whether it is a freehold or less estate, if the land does not exceed the 
designated area and it is in fact the [natural person's] home place.


S. Walls, Inc., 810 So.2d at 570 (quoting Menendez v. Rodriguez, 106 Fla. 214, 221, 143 So. 223, 226 (1932) 
(Whitfield, J., concurring)).


Based on the terms of the trust involved in this case, the remainder estate in Edith's residence titled in Edith's trust 
was correctly determined by the lower court to qualify for homestead protection.


B. The constitutional exemption from creditors' claims did not inure to 
Cynthia's benefit following Edith's death.


While we agree with the trial court's conclusion that the property devised to Cynthia was Edith's homestead, we cannot 
agree that the constitutional exemption from creditors' claims inured to Cynthia's benefit.


It is a cardinal rule of testamentary construction that "the primary objective in construing a will is the intent of the 
testator." McKean v. Warburton, 919 So.2d 341, 344 (Fla.2005) ("a person can dispose of his or her property by will as 
he or she pleases so long as that person's intent is not contrary to any principle of law or public policy" (citing 
Mosgrove v. Mach, 133 Fla. 459, 182 So. 786, 791 (1938))); Marshall v. Hewett, 156 Fla. 645, 24 So.2d 1, 2 (1945)
("In will construction the primary objective of the courts is to ascertain and give effect to the intentions of the testator. In 
the ascertainment of such intention the will in its entirety will be considered, and when once the intention has been 
discovered the wording of the will be given such liberal construction and interpretation as will effectuate the intention of 
the testator so far as may be consistent with established rules of law.") (citation omitted); Phillips v. Estate of 
Holzmann, 740 So.2d 1, 2 (Fla. 3d DCA 1998) ("The polestar in construing any will is to ascertain the intent of the 
testator.").


In this case, the trust agreement expressly stated that the corpus of the trust, that is, the interests in Edith's residence 
and the adjacent vacant lot, were to pass to, and be administered as part of, her estate upon her death. Edith's will 
provides that the interest in her residence held by the trust should be passed to her daughter and that the interest in 
the adjacent vacant lot should pass to her son. She also directed that her debts be satisfied equally from both 
properties should the funds in her estate be insufficient to satisfy those debts.


In City National Bank of Florida v. Tescher, 578 So.2d 701, 703 (Fla.1991), the Florida Supreme Court held that 
property *345 protected under article X, section 4(c) may be devised in a will to anyone if the owner is survived by 
neither spouse nor minor child. Warburton takes Tescher one step further and holds that homestead property not 
devised to a specific beneficiary passes to the residuary and retains article X, section 4 protection if the residuary 
beneficiaries are also qualified for protection. Warburton, 919 So.2d at 341; see also Snyder v. Davis, 699 So.2d 999, 
1003-04, 1005 (Fla.1997) (confirming that homestead property not devised specifically becomes part of the residuary 
and will continue to be protected under article X, section 4 if the residuary beneficiary is also entitled to protection). 
Warburton also confirms that a testator may direct that homestead property be used after death in the same manner 
the testator could have used such property while alive. Warburton, 919 So.2d at 347.


345


This is not a recent development. It has long been recognized that the owner of homestead property may devise that 
property in a manner that terminates the protections accorded by article X, section 4. In Estate of Price v. West Florida 
Hospital., Inc., 513 So.2d 767, 767 (Fla. 1st DCA 1987), the court confirmed that where a testator directs the sale of 
homestead property and distribution of the proceeds, the proceeds lose their homestead character and become part of 
the estate subject to administrative costs and creditors' claims. As the court explained, this is because the same result 
would have obtained had the testator sold the property and either gifted or used the proceeds while alive. Id. ("[I]f Mrs. 
Price had sold her house during her lifetime and distributed the proceeds to her two children, those proceeds would 
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unquestionably lose their homestead character and would be subject to the claims of her creditors."); see Knadle v. 
Estate of Knadle, 686 So.2d 631, 632 (Fla. 1st DCA 1997) (holding that because a will specifically directed that 
homestead property be sold and the proceeds placed in the residue for distribution along with other assets, it lost its 
homestead character); see also Thompson v. Laney, 766 So.2d 1087, 1088 (Fla. 3d DCA 2000) (confirming that 
where a will directs that homestead property be sold and the proceeds distributed, the proceeds lose their homestead 
protection).


Although Edith did not direct that her home be sold, she did direct, in a specific manner, that it be used to satisfy her 
debts. This was the equivalent of ordering it sold and the proceeds distributed to pay debts, actions which Price and its 


progeny confirm results in loss of homestead protections.[1] While the benefits of homestead protections vest in a 


qualified beneficiary at the moment of a testator's death,[2] the property in this case passed *346 into the beneficiary's 
hands impressed with the obligation to pay the testatrix's debts, an obligation that deprived the property of homestead 
protection under article X, section 4.


346


This is, of course, wholly consistent with article X, section 4 which expressly confers the power on the owner of 
homestead property to sell, mortgage, or give it away. See Art. X, § 4(a)(2)(c), Fla. Const. ("The owner of homestead 
real estate, joined by the spouse if married, may alienate the homestead by mortgage, sale or gift and, if married, may 
by deed transfer title to an estate by the entirety with the spouse."). If a homestead owner (with no spouse and 
children) can sell, mortgage or give homestead property away while alive and use the proceeds from any such 
transaction as he or she sees fit, that same owner may give the property away upon death and order it to be used to 
satisfy debts even if such a devise means the property will no longer enjoy homestead protection.


In this case, rather than selling or mortgaging her homestead interests while alive and using the funds recognized to 
pay debts, Edith devised her homestead property to her daughter and expressly directed that this devise be used to 
satisfy a portion of her debts. This devise is wholly consistent with Tescher, Snyder, and Warburton and with article X, 
section 4 of the Florida Constitution and should be given effect.


IV. CONCLUSION


In sum, if it was legally permissible for Edith to have left her properties to someone outside of her family not qualified 
for homestead protection, which would make this property subject to payment of debts, we see no reason why she 
could not lawfully leave it to her heirs with the provision that the properties be available to satisfy her debts. While we 
are hard put to imagine a situation where the desire to satisfy one's debts is deemed anything but laudable, we reach 
our conclusion today not out of concern for Edith's creditors, but out of consideration for Edith's legal right to have her 


wishes followed in the absence of any constitutional impediment.[3] See Tescher, 578 So.2d at 703. We therefore 
grant rehearing en banc and reverse that part of the decision below concluding that the constitutional exemption from 
the *347 claims of decedent's creditors inured to the property Edith Alice Cutler devised to Cynthia Cutler.347


COPE, GREEN, RAMIREZ, SUAREZ, CORTIÑAS, ROTHENBERG and SALTER, JJ., concur.


SHEPHERD, J., dissenting.


The reason "why [Edith] could not lawfully leave her homestead property to her heirs with the provision that the 
properties be available to satisfy her debts," see supra p. ___, is simply because the people of the State of Florida—in 
the organic document by which they have joined themselves together to be governed and live—have expressly 
prohibited her from doing so.


With certain exceptions not applicable to this case, Article X, section 4(b) of the Florida Constitution—of which the 
majority makes no mention—states that the exemption from forced sale of Edith's property to satisfy her debts that 


inured to Edith's benefit during her lifetime "inure to [the] heirs of the owner" upon her death.[4] As recognized by the 
majority, Edith specifically devised her residence to her daughter. There are no other devises of the property in her 
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will. See § 731.201(8), Fla. Stat. (2003) (defining a devise as a "testamentary disposition of real or personal property"). 
By virtue of Edith's specific devise of her residence to Cynthia, title to the property passed to Cynthia upon Edith's 
death, in a twinkle of an eye as it were. Estate of Hamel v. Theodore Parker, P.A., 821 So.2d 1276, 1280 (Fla. 2d
DCA 2002) (holding that homestead vests on death, even in the absence of a court order confirming homestead 
status). It passed outside Edith's estate. Clifton v. Clifton, 553 So.2d 192, 194 n. 3 (Fla. 5th DCA 1989) (noting "[h]
omestead property, whether devised or not, passes outside of the probate estate"); Cavanaugh v. Cavanaugh, 542 
So.2d 1345, 1352 (Fla. 1st DCA 1989); see also § 731.201(29), Fla. Stat. (2003) (defining "protected homestead" as 
"property described in s. 4(a)(1), Art. X of the State Constitution on which at the death of the owner the exemption 
inures to the owner's surviving spouse or heirs under s. 4(b), Art. X of the State Constitution"); § 733.607(1), Fla. Stat. 
(2003) (stating that "every personal representative has a right *348 to, and shall take possession or control of, the 
decedent's property, except the protected homestead"). This has been so since 1868, when the people of this state 
inserted in their constitution an article protecting homestead from forced sale. See Ch. 1715—No. 3, § 6, Laws of Fla. 
(1869) ("Real and personal estate, exempted from forced sale under any process of law, shall likewise, after the death 
of the owner, being the head of the family, be exempt from sale, in all cases in which any widow or infant children of 
the owner shall survive and claim such exemption, and such property or the rents and profits shall not go into the 
hands or possession of an executor or administrator as assets for the payment of the debts of such deceased 
owner...."); Wilson v. Fridenb[e]rg, 19 Fla. 461, *6 (1882) (holding that "[t]he homestead does not pass under the will"); 
see also Palmer v. Palmer, 47 Fla. 200, 203, 35 So. 983 (1904) (quoting Wilson v. Fridenberg, 21 Fla. 386, 389 (1885) 
(Fridenberg II), and stating that "[i]n the same case [Fridenberg II], when again before the court ... it was held that so
far as the children, heirs at law of the deceased homesteader, were concerned, `it was the homestead of the testator. 
It was beyond his power to dispose of it by will. If he owed no debts, his heirs at law were entitled to it by the laws of 
descent. If he owed debts, they were entitled to it by the laws of descent, freed from the debts by force of the 


constitutional provision of homestead exemption'").[5]


348


Despite this unbroken history, the majority seizes upon the language of an administrative will provision located among 
the final paragraphs of Edith's will to take the dubious leap that Edith preferred her creditors over her children. As I 
read her will—which contains two unambiguous, specific devises to her heirs, a residuary clause that split any 


residuary between these same two heirs,[6] and an administrative will provision seeking, ineffectually, at least as to the 
devise to Cynthia, to alter the general provisions of Florida's abatement *349 statute, section 733.805, Florida Statutes 
(2003), a provision that applies only to probate assets and only during the administration of estates—Edith's true 
desire was to do all she could to get her residence and the vacant lot into the hands of her daughter and son 
respectively. If it had been otherwise, the accepted way for Edith to assure her creditors came first would have been 
either to devise the two parcels to her estate to be held until it was known whether they were needed for estate 
expenses or, alternately perhaps, to order them sold upon her death with the proceeds to be administered and 
distributed as set forth in her will. See McKean v. Warburton, 919 So.2d 341, 347 (Fla.2006). My deduction from the 
record in this case is that neither Edith nor her estate planning advisor was cognizant of the "inuring clause" benefit 
that inheres in heirs who take homestead property either by devise or descent in this state.


349


However, as I intimated at the beginning, Edith's intent is not relevant to the resolution of this case. As the Fifth District 
Court of Appeal observed more than two decades ago:


The homestead character of a piece of property is not created by, nor is it dependent upon, any general 
or specific mental intent on the part of the owner to create or maintain a certain piece of property as his 
homestead, but arises and attaches from the mere existence of certain facts in combination of place 
and time.


Pierrepont v. Humphreys (In re Estate of Newman), 413 So.2d 140, 142 (Fla. 5th DCA 1982). Homestead is not all for 
the benefit of the homesteader. See Walker v. Mickler, 687 So.2d 1328, 1331 (Fla. 1st DCA 1997). At the moment of 
Edith's death, her residence became "protected homestead" in Cynthia. It automatically passed to Cynthia, outside of 
Edith's estate. Whether Edith's homestead would be needed to pay expenses of her estate was not known or 
knowable at that time. See generally Ch. 733, Fla. Stat., pt. IV ("Duties and Powers of Personal Representative"). 
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Edith's personal representative had no right or ability to hold the homestead in the estate until the determination was 
made. Article XII of Edith's will is an administrative provision declaring how she wished her devises to abate to pay the 
expenses of her estate—if the devises were probate assets. In this case, at least one of those devises—Edith's devise 
of her residence—was homestead property. It was never a probate asset. See § 733.607(1), Fla. Stat. (2003); 
Thompson v. Laney, 766 So.2d 1087, 1088 (Fla. 3d DCA 2000). Edith's administrative direction that it participate, if 
necessary, in the payment of her estate expenses at some future time during the administration of Edith's estate, 
failed. Thompson, 766 So.2d at 1088.


The majority urges to the contrary on the strength of City National Bank v. Tescher, 578 So.2d 701, 703 (Fla.1991), 
which holds that a prenuptial waiver by a spouse of his homestead rights under Article X, section 4(c) renders the 
constitutional limitation on the devise of homestead property found therein inoperable where there is also no other 
constitutionally protected member present. However, our case is not an Article X, section 4(c) case. Cynthia's claim in 
this case is made under Article X, section 4(b). Article X, section 4(b) has existed in the Florida Constitution for more 
than 140 years for the sole purpose of "promot[ing] the stability and welfare of the state by securing to the householder 
a home, so that the homeowner and his or her heirs may live beyond the reach of financial misfortune and the 
demands of creditors who have been given under such law." Pub. Health Trust of Dade County v. Lopez, 531 So.2d
946, 948 (Fla.1988). *350 Cynthia is a constitutionally protected class member under Article X, section 4(b) of the 


Florida Constitution. For reasons of her own, she has determined to exercise that right.[7] Her mother can no more 
waive or modify Cynthia's constitutional right to receive the deathtime benefit expressly given to her by Article X, 
section 4(b) of the Florida Constitution, than the decedent in Tescher could waive the constitutional right of her spouse 
(or a minor child, if there had been one) to insist upon the constitutional limitations on her ability to devise her 
homestead property found in Article X, section 4(c) of the Florida Constitution. Tescher offers no support to the 
majority in this case.


350


Nor do the "sale cases" cited by the majority offer any comfort to the majority. See supra p. ___. In both Estate of Price 
v. West Florida Hospital, Inc., 513 So.2d 767 (Fla. 1st DCA 1987), and Knadle v. Estate of Knadle, 686 So.2d 631 
(Fla. 1st DCA 1997), the testators expressly directed their homestead properties be sold upon their respective deaths 
and the proceeds distributed either equally to their surviving adult children in Estate of Price or under the residuary 
clause of the will in Knadle. These and a whole host of other Florida cases hold that, in a contest between the 
application of Article X, section 4(b) and a will directive—as was the circumstance in the two cases cited by the 
majority—protected homestead becomes an estate asset if and only if "the will specifically orders that the [homestead] 
property be sold." Estate of Hamel, 821 So.2d at 1279; see also McKean v. Warburton, 919 So.2d 341, 347 (Fla.2006) 
(quoting Knadle); Engelke v. Estate of Engelke, 921 So.2d 693, 696 (Fla. 4th DCA 2006) (stating that unless a trust 
specifically directs homestead to be sold, rights of heirs attach at death and homestead property is protected from 
creditors). Thompson, cited by the majority, confirms the degree of specificity required in a sale provision in a will to 
overcome a "protected homestead" challenge:


Florida law specifically provides that homestead property is not subject to the administration of the court 
unless the will specifically requires that the property be sold. See §§ 733.607-608 Fla. Stat. (1995); 
Knadle v. Estate of Knadle, 686 So.2d 631 (Fla. 1st DCA 1996) (where a testatrix directs in her will that 
her homestead be sold and the proceeds divided between her adult children, the proceeds lose their 
homestead character and become subject to the claims of creditors); Estate of Price v. West Florida 
Hosp., Inc., 513 So.2d 767 (Fla. 1st DCA 1987) (proceeds of sale of testatrix' homestead, pursuant to 
will directing sale and distribution of proceeds to adult children, lost their homestead character and 
were subject to creditors' claims). The will in the present case makes no such provision.


Thompson, 766 So.2d at 1088. Underlying the evident constraint apparent in these cases is "the strong public policy of 
this state protecting the homestead against forced sale[.]" Knadle, 686 So.2d at 632. There is no support in these 
cases for the majority's "sale equivalent argument." See supra p. ___. It also flies in the face of the liberal 
interpretation that the courts of this state are required to afford Florida's homestead laws for the benefit of the 
homesteader during her lifetime and her heirs thereafter. See, e.g., Engelke, 921 So.2d at 695 ("Florida courts have 
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consistently emphasized that the homestead exemption *351 is to be liberally construed in the interest of protecting 
the family home against the claims of creditors.").


351


The case before us is indistinguishable from Engelke. In that case, Paul Engleke and his wife, Judy, owned an 
individual one-half interest in their homestead property (as tenants in common) in separate inter vivos trusts when Paul 
died. Id. at 694. At the time of his death, he had three adult children from a previous marriage. Id. In a prenuptial 
agreement, Paul and Judy waived their homestead rights under Article X, section 4(c) of the Florida Constitution. 
Because Judy waived her homestead rights as a spouse and Paul had no minor children, there was no limitation on 
his ability to devise his individual one-half interest in their home. Id. at 696. Paul's trust instrument provided that after 
his death, Judy would have the right to live in the residence during her lifetime, provided that she pay all of the 


expenses to maintain the home.[8] Upon her death or removal from the home, Paul's children would receive the 
property through the residuary provisions of the trust. Id. at 694. Article IV, paragraph A of Paul's trust contained a 
paragraph—described by that court as a "general direction"—remarkably similar to that found in Article XII of Edith's 
will. It provided:


Except as otherwise specifically provided in this Article, upon the death of Grantor, to the extent that 
Grantor's residuary probate estate shall have insufficient liquidity as so certified by the Personal 
Representative of Grantor's estate, Trustee shall pay from the trust estate: ... (2) all of Grantor's funeral 
expenses, claims allowable against Grantor's estate, costs of last illness and costs of the administration 
of Grantor's estate including ancillary.


Id.


As in our case, there were insufficient assets in Paul's residuary probate estate to pay the claims against the estate or 
a family allowance the trial court ordered be paid to Judy. Id. at 695; see also § 732.403, Fla. Stat. (2004). Judy moved 
to compel the transfer of Paul's individual one-half interest in the homestead property from the trust to Paul's estate to 
pay these charges. Engelke, 921 So.2d at 695. Paul's son, Michael, as successor trustee to Paul's trust, argued his 
father's individual one-half interest was "protected homestead" not subject to invasion for the payment of the charges. 
Id. Our sister court, the Fourth District Court of Appeal, agreed. Id.


At the outset, the court expressly found that Paul's waiver of his homestead interest under Article X, section 4(c) had 
no effect on Michael's right to maintain his own ability to assert his rights as an heir under Article X, section 4(b) of the 
Florida Constitution. The court said,


[T]he property continued to remain [Paul's] homestead.... Thus, the homestead continued to retain the 
constitutional protections provided in sections 4(a) and (b). Paul's homestead interest was protected 
from creditors by section 4(a) while he was alive, and his heirs can claim the exemption for themselves 
under section 4(b), even though they retain only a remainder interest in the property. See Hubert v. 
Hubert, 622 So.2d 1049 (Fla. 4th DCA 1993).


Engelke, 921 So.2d at 696-97. In so holding, the court expressly rejected the "sale *352 equivalent" contention urged 
by the majority here. The court continued:


352


A homestead devised to an heir is protected from forced sale to pay the expenses of administering the 
estate. See Thompson v. Laney, 766 So.2d 1087 (Fla. 3d DCA 2000). It is only when the testator 
directs that a freely devisable homestead be sold and distributed to a devisee that the constitutional 
protection from creditors is disregarded. See Knadle v. Estate of Knadle, 686 So.2d 631 (Fla. 1st DCA 
1996). In such a case, the decedent has devised money and not the homestead itself. Otherwise, the 
homestead protections against forced sale attach upon the moment of the owner's death. See In re 
Estate of Hamel, 821 So.2d 1276, 1280 (Fla. 2d DCA 2002) (stating, "If the property is homestead on 
the date of death, the homestead protection is impressed upon the land and the protection from 
creditors' claims inures to the benefit of the heirs to whom the property is devised.").
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Here, Paul used a revocable living trust to hold title to his homestead. We do not think that the use of 
the trust removes the homestead protection to his heirs, to whom the property ultimately passes. 
Revocable living trusts are widely used will-substitute devices that provide flexibility in managing the 
settlor's assets during his or her lifetime. In other contexts, revocable trusts are treated similarly to wills. 
See, e.g., § 732.4015, Fla. Stat. (2005) (treating disposition by trust of grantor's homestead as a 
"devise" where grantor is survived by spouse or minor child); see also Johns v. Bowden, 68 Fla. 32, 66 
So. 155 (1914) (retention of entire beneficial estate in grantor during his lifetime makes revocable trust 
in the nature of a testamentary disposition of homestead property); In re Johnson's Estate, 397 So.2d
970 (Fla. 4th DCA 1981). Frequently, as here, the trust contains provisions regarding payment of 
expenses of the estate after the settlor's death. We have found no case in which a general direction to 
pay the estate expenses has trumped the constitutional homestead protections which are the rights of 
the heirs as much as the decedent. Because revocable trusts are merely will substitute devices, we see 
no reason why the reasoning of Thompson v. Laney, precluding use of the homestead to satisfy estate 
debts, should not apply with equal force when homestead property is transferred through a revocable 
trust. Therefore, unless the trust specifically directs that the freely devisable homestead be sold, the 
rights of the heirs attach at the death of decedent, and the property is protected from the claims of all 
creditors. Knadle, [686 So.2d at 632].


Engelke, 921 So.2d at 696-97 (emphasis added).


I find the reasoning of Engelke both flawless and directly applicable to the case at bar. By requiring the devise to 
Cynthia to abate to pay estate expenses, we incorrectly become the first court to hold that a general direction to pay 
estate expenses trumps constitutional homestead protections.


I respectfully dissent.[9]


GERSTEN, C.J., and LAGOA, J., concur.


[1] See generally Direction in will for payment of debts and expenses as subjecting exempt homestead to their payment, 103 A.L.R. 
257 (1936) ("Express directions in a will for the payment of the testator's debts before devises shall take effect generally result in the 
subjection of a devised homestead, which would otherwise be exempt, to the payment of such debts.").


[2] See In re Estate of Hamel, 821 So.2d 1276, 1279-80 (Fla. 2d DCA 2002) (confirming that the proceeds from the sale of 
homestead property completed after a testator's death remained protected in the hands of adult children to whom the property was 
devised in the residuary estate and observing that "[g]enerally, property rights passing by virtue of the death of a person vest at the 
time of death. The same has been held true for homestead. If the property is homestead on the date of death, the homestead 
protection is impressed upon the land and the protection from creditors' claims inures to the benefit of the heirs to whom the property 
is devised.") (citations omitted); Thompson, 766 So.2d at 1088 (confirming that the recipient of a specific devise of homestead 
property "was entitled to sell the homestead property and its contents and keep the proceeds of the sale [secure from creditors]," 
because the will had not "specifically require[d] that the property be sold"); see also Engelke v. Estate of Engelke, 921 So.2d 693, 
696-97 (Fla.4th DCA 2006) (holding that "a general direction" in a trust document to pay the claims and expenses of the grantor's 
estate, does not subject protected homestead property to creditors claims).


[3] We find this analysis consistent with the Supreme Court's recent decision in Chames v. DeMayo, 972 So.2d 850 (Fla.2007). In 
DeMayo, the Court decided that a client's waiver of the constitutional homestead exemption in a retainer agreement with a law firm, 
which allowed the law firm to enforce a charging lien against all of the client's property, including his homestead, was unenforceable. 
The Court came to this conclusion in good measure based on the reasonable fear that such a waiver could unwittingly become an 
everyday occurrence, in effect eviscerating this important right. Thus, the Court observed in part that "[w]hile the exemption can be 
waived in a mortgage, for over a hundred years we have held that it cannot be waived in an unsecured agreement." DeMayo, 972 
So.2d 850, 852. DeMayo relied in part on Carter's Administrators v. Carter, 20 Fla. 558, 570 (1884), wherein the Court many years 
ago observed that "the very nature of the transaction [a mortgage or bill of sale] implies the exercise of discretion and the 
contemplation of inevitable consequences." It is clear to us that the execution of a will, with its statutorily imposed safeguards, 
demonstrates that same "contemplation of inevitable consequences." Thus, when a waiver of homestead exemption is expressed in a 
will, and the rights of neither a spouse nor a minor child are at issue, that intentional waiver should be given effect.


[4] Article X, section 4, reads as follows in its entirety: 
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SECTION 4. Homestead; exemptions.—


(a) There shall be exempt from forced sale under process of any court, and no judgment, decree or execution shall be a lien thereon, 
except for the payment of taxes and assessments thereon, obligations contracted for the purchase, improvement or repair thereof, or 
obligations contracted for house, field or other labor performed on the realty, the following property owned by a natural person:


(1) a homestead, if located outside a municipality, to the extent of one hundred sixty acres of contiguous land and improvements 
thereon, which shall not be reduced without the owner's consent by reason of subsequent inclusion in a municipality; or if located 
within a municipality, to the extent of one-half acre of contiguous land, upon which the exemption shall be limited to the residence of 
the owner or the owner's family;


(2) personal property to the value of one thousand dollars.


(b) These exemptions shall inure to the surviving spouse or heirs of the owner.


(c) The homestead shall not be subject to devise if the owner is survived by spouse or minor child, except the homestead may be 
devised to the owner's spouse if there be no minor child. The owner of homestead real estate, joined by the spouse if married, may 
alienate the homestead by mortgage, sale or gift and, if married, may by deed transfer the title to an estate by the entirety with the 
spouse. If the owner or spouse is incompetent, the method of alienation or encumbrance shall be as provided by law.


Art. X, § 4(a)-(c), Fla. Const.


[5] The substance of the provisions of the Florida Constitution of 1868, see Art. IX, Fla. Const. (1868), providing to owners of 
homestead property both a lifetime and deathtime protection of their property from forced sale to pay estate expenses is remarkably 
similar to the provisions providing the same relief today. See Art. X, § 4(a), (b), Fla. Const. (2003). Article X, section 4(c) of the 
present Constitution, separately placing restraints on alienation of homestead during the homesteader's lifetime and limitations on 
devise, first appeared in its current form in the 1968 Constitution. Its historical development is substantially unrelated to that of Article 
X, sections 4(a) and (b). See Donna Litman Seiden, There's No Place Like Home (stead) in Florida—Should It Stay That Way?, 18 
Nova L.Rev. 801 (1994). For a complete version of the 1868 Florida Constitution, see Art. IX, Fla. Const. (1868), available at
http://www.law.fsu. edu/crc/conhist/contents.html.


[6] Article VIII, the residuary clause of Edith's will, reads as follows: 


All of the rest, residue and remainder of my Estate, of whatsoever kind and character and wheresoever situated, which I may own at 
the time of my death, including without limitation all lapsed legacies, devises and bequests and any property over which I may have 
any power of appointment at my death, I give, devise, bequeath and appoint as follows:


A. One-half (1/2) to my daughter, CYNTHIA VIRGINIA CUTLER, or if she does not survive me, to the Trustee of the Edith A. Cutler 
Trust under Agreement of August 15, 1994 between Edith A. Cutler as Settlor and First National Bank of South Miami as Trustee, 
and


B. One-half (1/2) to my son, EDWARD TROTTER CUTLER, or if he does not survive me, to CYNTHIA VIRGINIA CUTLER, or if she 
does not survive me, to the Trustee of the Edith A. Cutler Trust under Agreement of August 15, 1994 between Edith A. Cutler as 
Settlor and First National Bank of South Miami as Trustee.


(emphasis added).


[7] As is not uncommon in contests between siblings after death of a parent, this case presents a history of pre-death estrangement 
between the contestants in this case. It is not for us to seek to salve such wounds.


[8] The fact the deathtime disposition of his one-half interest in the homestead property was accomplished through his lifetime 
intervivos trust was immaterial to the court's analysis. As the court stated, "[r]revocable living trusts are widely used will substitute 
devices...." Id. at 697.


[9] Upon the issuance of the original panel opinion in this case—which concluded that the lifetime exemption enjoyed by Edith inured 
to Cynthia—Edward, for the first time, argued to us that if the parcel devised to Cynthia is clothed with Article X, section 4(b) inuring 
clause protection, then the adjacent vacant parcel devised to him also qualifies, so that both parcels are exempt from forced sale to 
pay Edith's last expenses. Adjacent parcels can qualify for homestead protection. See Quigley v. Kennedy & Ely Ins., Inc., 207 So.2d
431, 433 (Fla. 1968) (affording homestead protection to adjacent parcels of rural land to the extent of 160 acres irrespective of 
platting or use); White v. Posick, 150 So.2d 263 (Fla. 2d DCA 1963) (affording homestead protection to adjacent parcels within a 
municipality but limited to the residence of the owner or owner's family). We, of course, cannot address the merits of this contention. 
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Herskovitz v. Hershkovich, 910 So.2d 366, 367 (Fla. 5th DCA 2005) ("[A]s a general rule, reviewing courts will not consider claims of 
error which are raised for the first time on appeal. . . .").


Save trees - read court opinions online on Google Scholar.
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ALMAND & ASSOCIATES, etc., et al., Appellees.
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District Court of Appeal of Florida, Fifth District.


Alan M. Weiss and Scott D. Makar of Holland & Knight, L.L.P., Jacksonville, for Appellant.


William G. Cooper and Tracy K. Arthur of Toole, Beale & Cooper, P.A., Jacksonville, for Appellees.


PER CURIAM.


The issue in this case is whether bank accounts belonging to Amos F. Almand, Jr. and his wife and bank accounts 
belonging to Amos Almand, III and his wife in various financial institutions deposited under various agreements with 
those institutions are subject to execution by creditors of only the husbands. For the reasons stated in the following 
opinions, we all agree that the Merrill Lynch account is subject to execution; we all agree that the salary account 
deposited in Compass Bank is not subject to execution; a majority holds that the accounts in the Barnett Bank and 
SouthTrust Bank in the names of Almand, Jr. and his wife are subject to execution; and a majority holds that the 
remaining accounts are not subject to execution.


AFFIRMED in part; REVERSED in part, and REMANDED.


COBB, J., concurs in part, dissents in part with opinion.


*609 W. SHARP, J., concurs in result with opinion.609


HARRIS, J., concurs in part, dissents in part with opinion.


COBB, Judge, concurring in part, dissenting in part.


The issue in this appeal, as noted by the per curiam opinion, is whether bank accounts the appellees Amos F. Almand, 
Jr. and Amos F. Almand, III held jointly with their respective spouses, Doris and Sue Almand, were held as tenancies 
by the entireties (and therefore insulated against garnishment by a judgment creditor of the two husbands) or simply 
as joint tenancies with the right of survivorship.


The burden at the hearing below was on the Almands to show that the joint spousal accounts at issue were created 
and held with the intent that they were tenancies by the entireties. See First National Bank of Leesburg v. Hector 


Supply Company, 254 So.2d 777, 781 (Fla.1971).[1] Thus, it was incumbent upon the Almands to establish the five 
characteristics of form in regard to a viable tenancy by the entireties: unity of possession, unity of interest, unity of title, 
unity of time, and unity of marriage. First National Bank of Leesburg at 781; Snyder v. Dinardo, 700 So.2d 726 (Fla. 2d 
DCA 1997).


In a tenancy by the entireties each spouse is deemed to own and control the entire estate rather than a divisible share. 
Bailey v. Smith, 89 Fla. 303,103 So. 833, 834 (1925). In such a tenancy, neither spouse, acting alone and without the 
acquiescence and approval of the other spouse, can sever or convey his or her interest in the property. Bailey, 103 So. 
at 834. The right to alienate or disburse the property without spousal consent is characteristic of a garden variety joint 
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tenancy as distinguished from a tenancy by the entireties. Bailey; Sitomer v. Orlan, 660 So.2d 1111, 1113 (Fla. 4th 


DCA 1995).[2]


The nature of a tenancy by the entireties was delineated in Bailey:


Where property is acquired specifically in the name of both husband and wife, they become seized of 
the estate thus granted per tout et non per my, and not as joint tenants or tenants in common. The 
estate thus created is, however, essentially a joint tenancy, modified by the common-law doctrine that 
the husband and wife are one person. Upon the death of one spouse the entire estate goes to the 
survivor, but the survivor takes no new estate, since there is a mere change in the person holding, and 
not an alternation in the estate held. Neither spouse can alien or forfeit any part of the estate without 
the assent of the other so as to defeat the right of the survivor. There can be no severance of the estate 
by the act of either, and no partition of the lands during their joint lives. This is the common-law doctrine 
established in England and in the Unites States, with the exception of one or two jurisdictions.


At the hearing below, Almand, Jr. testified as to accounts held jointly with his wife, Doris, at Barnett Bank, Southtrust 
Bank and Compass Bank. He said that all three accounts were opened with his wife at the same time, and that either 
he or Doris could draw money out of the accounts. The accounts were used for personal and business purposes. He 
testified he had never heard of an estate by the entireties and that his intent at *610 the time of opening the accounts 
was to create a joint tenancy with the right of survivorship. He further testified that had he understood the terms and 
conditions of his Barnett Bank account in regard to joint tenancy (as opposed to a tenancy by the entireties) at the time 
he opened the account, he probably would not have opened it. Doris Almand did not testify at all.


610


The bank records of the three banks with Almand, Jr.'s accounts all indicated that the accounts were designated as 
"Joint." A Barnett Bank brochure containing the rules and regulations governing the Almand account there had the 
following provision:


16. Ownership of Account and Transfer of Ownership. If the account is designated a JOINT account, or 
if the names of two or more owners are joined by the word "or" or "and" on the signature care or in the 
title of the account, the Customer agrees that all sums now or hereafter deposited in the account are 
and shall be joint property and owned by the Customer and any co-owners of the account as joint 
tenants with the right of survivorship and not as tenants in common or as tenants by the entireties.... 
Even if the Bank at the Customer's request titles the Customer's account as "Tenants by the Entireties" 
or receives oral or written notice that the Customer intends to treat the funds as being held as such, the 
Customer agrees that as between the Customer and the Bank, the Bank may treat the account like any 
other joint account and subject to all the terms and provisions set forth above.


The Compass Bank account was titled as "Almand, Doris W. or Almand, Amos." The Southtrust Bank 
account of Almand, Jr. and his wife provided in the terms of their Deposit Agreement that "the 
depositors own this account as joint tenants with the right of survivorship, unless another manner of 
ownership is specifically set forth in connection with the account legal title on this card." The account's 
"legal title" is stated as "Amos F. Almand, Jr. or Doris J. Almand JT TEN."


The testimony of Almand, III was not essentially different from that of Almand, Jr. He testified as to the two accounts 
that he and Sue had at the Compass Bank that the accounts belonged to both of them and that "all the monies are 
available to either of us" and that both "have equal access to it." In respect to a third Compass account that the 
Almands owned with another couple, the Freedmans, Almand testified that any one of the four joint owners could 
withdraw funds. A fourth Compass account was termed by Almand as a "head of the household" account and served 
as a depository for his salary. This latter account was only in his name.


In regard to his understanding of the nature of the accounts at the Compass Bank, Almand testified:
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Once again, I don't have a clear understanding of the law as it relates to joint tenants or tenants by the 
entireties. Obviously, since this case has come up, I've been, you know, schooled on it and briefed on it 
and I now have a better understanding. My understanding was, from what the bank had told me, was 
joint tenants with the rights of survivorship was, basically, the same thing as tenants by the entireties.


* * * * * *


My intent was to open this account where the monies would belong to the two of us and that either 
party sign for any or all of the monies .... my intent was to have the monies belong to both parties and 
have equal access to that money.


Almand testified that it was his understanding that he could withdraw the funds any time he wanted to and was free to 
do so without any discussion with Sue. He also said that, since Sue's name was on the account, she could write a 
check and "take it all out." In regard to one Merrill Lynch account, Almand testified that his wife's name was added 
later after he had opened the account, thereby negating one of the requisites for a tenancy by the entireties. The trial 
court's error in regard to this account was conceded at oral argument by counsel for the appellees. Sue Almand did not 
testify at the hearing.


Bank records at the Compass Bank for the accounts owned by Almand, III and his wife showed that they were each 
designated as a "multiple party account," which meant that *611 the parties owned the account "in proportion to net 
contributions unless there is clear and convincing evidence of a different intent."


611


The Almands rely heavily on the Florida Supreme Court case of First National Bank of Leesburg. In that case, as in the 
instant case, a judgment creditor of a husband (Peterson) was seeking to garnish a bank account which he and his 
wife held jointly. The Florida Supreme Court reversed the district court which had determined, as a matter of law, that 
the account could not be an estate by the entireties since either the husband or the wife could individually alienate the 
account without the joinder of the other. This preexisting concept was modified by the Florida Supreme Court because 
of the enactment of a statute which allowed for the passage of powers of attorney between spouses. Said the court:


If this is allowed by statute, then we perceive no reason why the statute cannot coalesce with the 
tenancy by the entirety so as to allow one spouse to draft checks in behalf of both. So long as a bank 
account contract or signature card is drafted in a manner consistent with the essential unities of the 
entireties estate, and so long as it contains a statement of permission for one spouse to act for the 
other, the requirement of form of the estate will have been met. However, since the form will be similar 
to that of a joint tenancy, and since the spouses may or may not intend that a tenancy by the entireties 
should result, the intention of the parties must be proven unless the instrument creating the tenancy 
clearly bears an express designation that the tenancy is one held by the entireties.


The court noted that the Petersons' signature card was compatible with the form required of an estate by the entireties 
in a bank account. Since the signature card did not expressly identify the account as one held by the entireties, 
however, the court remanded the case to the trial court for determination of the intention of the Petersons in regard to 
this account.


The First National Bank of Leesburg opinion simply does not support the trial judgment in the instant case. First and 
foremost, the unequivocal and uncontradicted testimony of both Amos Almand, Jr. and Amos Almand, III was to the 
effect that in each marriage either spouse, acting alone and without the knowledge of the other, could withdraw the 
funds in any of the accounts for any purpose. There was no testimony whatsoever that such purpose must be one 
related to the marital unit, or even that such purpose would be one approved by the non-withdrawing spouse. For all 
that appears from the testimony in this case, that purpose could be one adamantly opposed by the other spouse, who 
would be without recourse. Such an alienation of the funds of a joint account so as to defeat the rights of the other 
spouse is completely inconsistent with the theory underlying a tenancy by the entireties, as explained in Bailey. Bailey
was modified, but not repudiated in toto, by First National Bank of Leesburg. That modification related to the authority 
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of one spouse, acting for the other, to withdraw funds from an account; it did not alter the inherent rights and 
obligations of tenants by the entireties, each to the other, in respect to those funds.


The majority opinion in First Nat Bank of Leesburg specifically adopts the reasoning in Madden v. Gosztonyi Savings & 
Trust Co., 331 Pa. 476, 200 A. 624, 630, 117 A.L.R. 904 (1938). The following excerpt from Madden makes it clear 
that the Almand accounts do not qualify as tenancies by the entireties:


Where a deposit is made payable to either spouse, agency or authority exists by implication, and the 
husband or the wife may, from that authority, withdraw the entire account, but the money thus 
withdrawn is impressed with the entirety provision that it is the property of both, and any one dealing 
with such specific property as severalty, knowing it belongs to both, must submit to the consequences.


Secondly, there was no evidence, much less clear and convincing evidence, that the various accounts were created 
with the intent of the parties that they were to be held as tenancies by the entireties. The husbands both testified that 
they did not know what such tenancies were at the time they were created, and the wives did not testify at all. *612
Had the husbands attempted to testify that the intent of their wives at the time the accounts were opened was to create 
tenancies by the entireties, such testimony clearly would have been inadmissible.


612


Judge Harris' opinion has adopted the dissenting view expressed by Justice Boyd in First National Bank of Leesburg 
— i.e., that joint ownership of personalty by a husband and wife creates a strong presumption that such property is 
taken and held by the entireties absent a clear showing to the contrary on the face of the instrument, as is the case 
with real property. Justice Boyd's opinion shows that he would not have remanded for a determination as to the intent 
of the Petersons. His view, however, has yet to be adopted by the Florida Supreme Court, and the majority view in 
First National Bank of Leesburg, as expressed by the opinion of Justice Carlton, remains the controlling law—and that 
law is reflected by the language in Madden. Given the existence of the requirements of form consistent with the 
essential unities, the intent of a husband and wife to create a tenancy by the entireties in a joint account remains a 
matter for factual determination and cannot rest solely on a presumption unsupported by the written instruments 
creating the accounts. There is no logical or historical imperative for insulating a judgment debtor from the claims of his 
creditor under the guise of a unitary marital interest in a bank account if that unitary interest is subject to termination at 
any time at the whim and caprice of the debtor. Certainly, there is no such moral imperative. A marital facade that does 
not protect the marriage should not be an available haven for debtors when there is no such haven available for 
unmarried debtors participating in a joint tenancy.


Accordingly, I agree with the per curiam opinion that the Merrill Lynch account was not held as a tenancy by the 
entireties and was subject to garnishment; I also agree that the salary account solely in the husband's name in the 
Compass Bank was protected by his homestead claim. I also agree with the per curiam opinion that the Barnett and 
Southtrust accounts are subject to garnishment, although not for the same reason that Judge Sharp utilizes in respect 
to those two accounts. I dissent in regard to the remaining accounts and would hold that they are also subject to 
garnishment by Beal Bank.


W. SHARP, Judge, concurring in result.


I agree and concur with Judge Harris' opinion in all regards, except for the Barnett joint account in the names of 
Almand, Jr. and his wife, Doris, and the SouthTrust Bank account also in the names of Almand, Jr. and his wife, Doris 
because of the express language contained in the account documents. Those two accounts are, in my view, truly joint 
accounts and not tenancies by the entireties. Thus, they are subject to garnishment by the judgment creditor of one of 
them (i.e., in this case Almand, Jr.), to the extent of his equitable ownership of the funds in the accounts. Ginsberg v. 
Goldstein, 404 So.2d 1098 (Fla. 3rd DCA 1981).


Florida's common law concerning when bank accounts are held as a tenancy by the entireties by spouses is relatively 
conflicting and confusing. As one writer has pointed out, the leanings or bias of the appellate courts writing on this 
subject differs where the object of the lawsuit is to allow a surviving spouse to trace and claim the proceeds of a bank 
account into other assets or properties, or to make claims against an estate, or as in this case, to allow a creditor of 
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one spouse to reach funds held in the account.[1] In the cases dealing with levy or garnishment by a creditor of one 
spouse, the courts appear to tilt towards finding that a tenancy by the entireties exists, and thus no funds in the 
account can be reached. See Miller v. Rosenthal, 510 So.2d 1127 (Fla. 2d DCA 1987).


The concept that a husband and wife can own funds in a bank account as an estate by the entireties commenced in 
Florida with Bailey v. Smith, 89 Fla. 303, 103 So. 833 (1925). The issue in that case was whether a *613 deceased 
spouse could bequeath her interest in a bank account to persons other than her surviving husband. The court ruled 
that if the account was held by the entireties, one spouse could not sever any part of it and after the death of one the 
whole of the account became the property of the survivor. In explaining the nature of this tenancy, the court adopted 
the common and statutory laws of England. It said:


613


Where property is acquired specifically in the name of both husband and wife, they become seized of 
the estate thus granted per tout et non per my, and not as joint tenants or tenants in common. The 
estate thus created is, however, essentially a joint tenancy, modified by the common-law doctrine that 
the husband and wife are one person. Upon the death of one spouse, the entire estate goes to the 
survivor, but the survivor takes no new estate, since there is a mere change in the person holding, and 
not an alteration in the estate held. Neither spouse can alien or forfeit any part of the estate without the 
assent of the other so as to defeat the right of the survivor. There can be no severance of the estate by 
the act of either, and no partition of the lands during their joint lives.


Bailey, 89 Fla. at 306, 103 So. 833.


The court concluded that whether such an estate exists as the result of acquiring property in the names of both the 
husband and wife must be determined by a consideration of the nature and terms of the transaction as portraying the 
intent of the parties under the rules of law applicable thereto. However, the facts and circumstances in Bailey, which 
the court held were sufficient to create a tenancy by the entirety in the bank account, are not detailed in the opinion.


In Hagerty v. Hagerty, 52 So.2d 432 (Fla. 1951), the dispute was between the heirs of the deceased husband and the 
widow, as to ownership of funds in two bank accounts. The accounts were labeled joint accounts with the right of 
survivorship. Pursuant to the account documents, either one, or the survivor, had the power and right to withdraw 
funds. The husband made all of the deposits to one account but no checks were drawn against it. Both deposited 
funds and withdrew funds from the other account.


It was argued in that case that there was no unity of control since either spouse could withdraw funds unilaterally. The 
court rejected that argument, concluding that an account opened in such form did not preclude one spouse from acting 
for the other. It said that an account payable to the order of the husband or the wife is an expression of authority, or 
agency to act for both. Hagerty, 52 So.2d at 434. This feature of the joint account documentation did not defeat a 
tenancy by the entirety. The court also found unimportant the fact that most or all of the money deposited came from 
the husband. It concluded that an intent to create a tenancy by the entireties was shown on the face of the account 
documentation alone.


That concept was modified by later cases. In Estate of Lyons, 90 So.2d 39 (Fla.1955), the court ruled that use of the 
word "or," creating a joint account with right of survivorship, by itself was not dispositive of the issue whether intent to 
create an estate by the entireties was demonstrated. Without more evidence, the court concluded establishing the 
mere existence of a joint account with right of survivorship was not enough to prove intent to create a tenancy by the 
entireties.


Writing for the court in Winters v. Parks, 91 So.2d 649 (Fla.1956), Justice Thornal pointed out problems the courts had 
been faced with in cases involving claimed estates by the entirety in bank accounts. He restated the rule that in cases 
of joint accounts held by husband and wife, "in the absence of language showing clearly the intent of the parties one 
way or the other it is always appropriate to investigate the facts and circumstances leading up to and surrounding the 
creation of the bank account in order to determine the intention of the original depositors." (emphasis added) 91 So.2d
at 652. The lower court concluded no such intent existed and the Florida Supreme Court affirmed.[2]
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*614 Significantly, Justice Thornal pointed out that depositors and banks alike could make a contribution toward 
eliminating many of the problems of litigation which tenancy by the entireties in bank accounts were creating, "if at the 
outset when the account is established they would add language to the card stating clearly whether it is or is not 
intended to create an estate by the entirety." (emphasis added). Winters, 91 So.2d at 652.


614


First National Bank of Leesburg v. Hector Supply Co., 254 So.2d 777 (Fla.1971) added some additional gloss to the 
doctrine of bank accounts held by the entireties. The case involved a joint account with the right of survivorship. As is 
typical with such an account, either one could withdraw funds on his or her own signature. The court reaffirmed its 
pronouncement in Hagerty that the withdrawal powers would not defeat a tenancy by the entireties. However, it said 
that if the account documentation is a joint account with right of survivorship—a form not incompatible with a tenancy 
by the entireties—more proof of the parties' intent to create a tenancy by the entireties is necessary.


[T]he intention of the parties must be proven unless the instrument creating the tenancy clearly bears 
an express designation that the tenancy is one held by the entireties.


254 So.2d at 781. Since the signature card "was compatible with the form required of an estate by the entirety in a 
bank account," the court remanded the case to the trial court to determine the account owners' intent.


Later cases have focused on a variety of factors and circumstances which may or may not show intent to create a 


tenancy by the entirety in a bank account: the source of the funds deposited;[3] tax returns filed by the parties;[4] the 


persons who used the account and the purposes for which funds drawn from it were expended;[5] and the affidavits or 
testimony of the parties or one of them that both spouses owned the account and desired it to be a tenancy by the 


entirety. As one writer observed,[6] it is fairly simple to have a spouse state the few words necessary to satisfy the 
Florida cases regarding intent to create a tenancy by the entirety. In cases involving the shielding of funds from 
garnishment, it may also be an open invitation to perjury.


In the instant case, the testimony at trial recited by Judge Harris in his majority opinion shows sufficient words were 
said to sustain the trial court's finding of intent to create a tenancy by the entirety in the simple joint accounts, to the 
extent that doctrine is applicable. However, in the case of the Barnett account which has language expressly stating it 


is not a tenancy by the entirety[7] as well as the SouthTrust account which states expressly that it is a joint account and 


not anything else unless expressly specified,[8] resort to extrinsic, parol evidence of intent is *615 not necessary or 


proper.[9]


615


The account statements specifying the nature of the tenancies created in the two accounts are more than a mere 
agreement required for the protection of the bank. The provisions concerning the right and power for one or the other 
to withdraw funds regardless of the ownership of the funds is what is required to protect the bank. However, the 
description of the kind of tenancy which is being created appears to me to be more like the form of the legal title in 
which real property is transferred. That form is determinative in cases involving the creation of tenancy by the 


entireties in real property.[10] I do not see why it should not be in cases involving personal property.


As Justice Thornal urged in the Winters' case, language added to the signature cards stating clearly whether an estate 
by the entirety is or is not intended to be created, should settle the issue and eliminate the necessity for litigation. In 
the case of these two accounts, sufficient language was added to establish the nature of the tenancy as joint and not a 
tenancy by the entireties. These two accounts are not drafted in a manner "consistent" with the essential unities of the 
entireties' estate, as required by the Hector case, because they expressly disclaim that they are accounts held by the 
entireties. Had these circumstances occurred in the Hector case, I do not think the court would have remanded for the 
taking of testimony concerning intent.


I think the instant case is similar to Terrace Bank of Florida v. Brady, 598 So.2d 225 (Fla. 2d DCA 1992). In that 
garnishment proceeding, it was established that a husband and wife opened an account at Barnett titled in both names 
(with an "or,") and it was checked as a joint account with right of survivorship. Further account documentation stated 
that only a joint tenancy was contemplated and a tenancy in common was specifically excluded. The husband testified 
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(as did Dr. Almand in this case) that he did not know anything about an entireties account. In Terrace Bank, the wife 
testified that there was an intent to open a joint account and there had been no discussion about an entireties account.


As in the instant case, in the Terrace Bank case, Barnett Bank did not offer a tenancy by the entireties account and 
neither the husband and wife nor the bank personnel ever had any discussion about an entireties account, until the 
garnishment proceeding came along. Our sister court in that case said the Bradys failed to establish by clear and 
convincing evidence that a tenancy by the entireties was intended, and that they had the burden to do so. I am not 
sure the Florida cases support that such a high burden of proof is required in the case of a simple joint account, but I 
agree with it in the case of these two accounts set up with express indications that a tenancy by the entireties account 
was not intended.


Thus, I would affirm the trial court as to all of the accounts except for the Barnett and SouthTrust accounts. As to those 
accounts, I would reverse and remand to the trial court for further proceedings in keeping with the concept that they 
are joint accounts and not tenancy by the entireties accounts. The Almands argued below that Doris Almand is not a 
party to this garnishment proceeding because she was not given proper notice. It is unclear from this record whether 
the trial court ever ruled on their contention raised below. Obviously proper notice must be given to all named owners 


of a garnished account.[11] Due process requires that Doris be allowed to assert her claims of ownership to the funds in 
the account. See Meyer v. Faust, 83 So.2d 847 (Fla.1955); Antuna v. Dawson, 459 So.2d 1114 (Fla. 4th DCA 1984). 
Funds held in a joint account can only be garnished by the debtor of one of the joint account owners to the extent of 
the debtor's ownership of the funds.; i.e., Dr. Almand's. None of these issues has been addressed by the trial court.


*616 HARRIS, Judge, concurring in part, dissenting in part:616


The issue in this case is whether the accounts deposited into various institutions by a husband and wife[1] were 
adequately proved to be held as tenancy by the entireties under the requirements of First National Bank of Leesburg v. 
Hector Supply Co., 254 So.2d 777 (Fla.1971), and were thus immune from garnishment by a creditor of only the 
husband. The account in Merrill Lynch lacked the unities of time and title and thus is not held as a tenancy by the 
entirety. It is therefore subject to garnishment to the extent authorized by Antuna v. Dawson, 459 So.2d 1114 (Fla. 4th 
DCA 1984). The trial court upheld the homestead claim to the salary account deposited in Compass Bank. That ruling 
is affirmed.


The six remaining accounts were deposited in the name of the husband and wife into accounts designated as joint 


tenancies with right of survivorship.[2] The deposit cards authorized either depositor to withdraw funds. Hector holds 
that this fact alone will not defeat a tenancy by the entireties claim so long as there is authority given by each spouse 
for individual withdrawals and evidence that the parties intended to create a tenancy by the entireties account at the 


time the account was opened.[3] The deposit cards herein (in each account) give the authority for individual 
withdrawals and are sufficient to meet this first requirement.


But does the record support the trial court's determination that the parties intended to establish tenancy by the 
entireties accounts at the time such accounts were opened? The husband testified that it was the intent in setting up 
the accounts that "the moneys would belong to the two of us," that they had the "same interest in the account," and 
that the account "belongs to both of us as a whole." Even though the husband testified that he was unfamiliar with the 
term "tenancy by the entireties," a point stressed *617 herein by the bank, such is not a requirement of Hector so long 
as the five unities are present and the parties intend to create an account with the attributes of a tenancy by the 
entireties estate.


617


Justice Carlton's majority in Hector recognizes that the unities of the joint account with right of survivorship are so 
similar to the unities of the tenancy by the entireties that it is possible that a married couple might intend to hold their 
interest in the joint account separate—undivided but nevertheless divisible. This might be particularly true in situations 
of second marriages in which there are children from the prior marriages. Therefore, there must be some evidence in 
the record from which a judge can find that the parties intended to each own the entire account in order to satisfy 
Hector.
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But the Hector court did not intend to set up an obstacle course for married couples to run in order to set up a tenancy 
by the entireties account. Such couples should not be required to be experts in or even knowledgeable of the law of 
estates in order to take advantage of the benefits of the tenancy by the entireties estate. The primary distinction 
between tenancy by the entireties and other ownership estates is that in a tenancy by the entireties each spouse owns 


the entire account subject to the other spouse's expectancy.[4] It is because of this unique ownership interest that one 
spouse may not dispose of the property without the joinder or the consent of the other spouse. Thus, the inability of 
one spouse to unilaterally dispose of the property (money in the account) is not an "element" of the estate, it is the 


legal consequence of it.[5] Therefore, the only intent necessary to be proved in order to establish a tenancy by the 


entireties account is the intent that each spouse owns the entire account and not a divisible portion thereof.[6] There is 
sufficient evidence in this record to sustain the trial court's determination that there was such intent in this case.


Nor is the fact that only the husbands testified as to the intent of the parties is fatal to their case. Certainly it would 
have been more prudent to have had the wives confirm such intention, but the unchallenged testimony of the 
husbands that in setting up the accounts it was the intent of the parties to each own the entire account was believed by 
the trial court and is sufficient; see Marine Midland Bank—New York v. Arms, 409 So.2d 215 (Fla. 4th DCA 1982). See 
also Gibson v. Marr, 395 So.2d 1278 (Fla. 4th DCA 1981).


I would, therefore, reverse as to the Merrill Lynch account and affirm the balance of the trial court's judgment.


ON MOTION FOR CERTIFICATION


HARRIS, Judge.


On motion from Beal Bank, SSB, we certify the following question to the supreme court as a question of exceptional 
importance:


1. IN A CASE IN WHICH THE CREDITOR OF ONE SPOUSE SEEKS TO *618 GARNISH A BANK ACCOUNT HELD 
BY THAT SPOUSE JOINTLY WITH HIS OR HER SPOUSE, AND THE DOCUMENTS ESTABLISHING THE JOINT 
ACCOUNT (WITH THE RIGHT OF SURVIVORSHIP AND RIGHT OF ONE PARTY TO THE ACCOUNT TO 
WITHDRAW FUNDS) DISCLAIM IT IS HELD AS A TENANCY BY THE ENTIRETIES, MAY THE SPOUSE CLAIMING 
IT IS HELD AS A TENANCY BY THE ENTIRETIES RESORT TO EXTRINSIC EVIDENCE TO PROVE IT WAS 
INTENDED TO BE HELD AS TENANCY BY THE ENTIRETIES, AND WHAT IS THE PROPER BURDEN OF PROOF 
WHICH THE SPOUSE MUST CARRY TO PROVE THE ACCOUNT IS HELD AS TENANCY BY THE ENTIRETIES?


618


2. WOULD THE ANSWER TO THE ABOVE QUESTION BE THE SAME IF THE DOCUMENTS ESTABLISHING THE 
ACCOUNT MERELY SHOWED IT IS A JOINT ACCOUNT WITH RIGHT OF SURVIVORSHIP AND RIGHT OF ONE 
PARTY TO THE ACCOUNT TO WITHDRAW FUNDS?


COBB and W. SHARP, JJ., concur.


[1] According to the concurring opinion of Justice Dekle, this showing should be made by clear and convincing evidence. First 
National Bank of Leesburg at 782.


[2] In a recent bankruptcy court opinion the concept of an estate by the entireties in personalty in Florida was considered in In re 
Campbell, 214 B.R. 411 (Bankr.M.D.Fla. 1997): 


In Florida, a viable tenancy by the entireties estate is created in either personalty or realty when the unities of possession, interest, 
title, time, and marriage are satisfied. Stanley, 122 B.R. at 604. If the matter involves personalty, the intent to create an entireties 
estate, at the time of acquisition, must be shown. Id. Such a requirement alleviates concern that the debtor will claim the personalty 
as entireties property so as to insulate it from claims of creditors of one of the spouses. Id. The burden of proof is not met solely by 
the debtor's, or the non-filing spouses's, testimony at the hearing on the objection to the claimed exemption. Id.; see also In re 
Spatola, 65 B.R. 49 (Bankr. S.D.Fla.1986). Rather, the debtor must provide a quantum of documentary proof establishing that an 
entireties estate was intended when the personalty was acquired. In re Allen, 203 B.R. 786, 791 (Bankr.M.D.Fla.1996).
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[1] See John Starling, Tenancy By the Entireties in Florida, 14 U. Fla. L.Rev. 111 "(1961). Compare Winters v. Parks, 91 So.2d 649 
(Fla.1956) with Lerner v. Lerner, 113 So.2d 212 (Fla. 2d DCA 1959) and Katz v. Katz, 666 So.2d 1025 (Fla. 4th DCA), rev. denied,
675 So.2d 927 (Fla.1996).


[2] In this case the widow was seeking to trace proceeds from a joint account into other properties. She was a much younger second 
wife, she made no deposits or withdrawals from the account during the marriage, and her husband had used the account to make 
personal investments.


[3] See Snyder v. Dinardo, 700 So.2d 726 (Fla. 2d DCA 1997); Marine Midland Bank—New York v. Arms, 409 So.2d 215 (Fla. 4th 
DCA 1982).


[4] Gibson v. Marr, 395 So.2d 1278 (Fla. 4th DCA 1981).


[5] See Sitomer v. Orlan, 660 So.2d 1111 (Fla. 4th DCA 1995).


[6] Judge Jerry Parker, Garnishment of the Married Couple's Bank Account; A Call for Revised Signature Cards, 53 Fla. Bar. J. 500 
(Oct.1979).


[7] A bank brochure containing rules and regulations regarding the account contained the following provision: 


16. Ownership of Account and Transfer of Ownership. If the account is designated as a Joint account, or if the names of two or more 
owners are joined by the word "or" or "and" on the signature card or in the title of the account, the customer agrees that all sums now 
or hereafter deposited in the account are and shall be joint property and owned by the Customer and any co-owners of the account 
as joint tenants with the right of survivorship and not as tenants in common or as tenants by the entireties ... Even if the Bank at the 
Customer's request titles the Customer's account as "Tenants by the Entireties" or receives oral or written notice that the Customer 
intends to treat the funds as being held as such, the Customer agrees that as between the Customer and the Bank, the Bank may 
treat the account like any other joint account and subject to all the terms and provisions set forth above.


[8] The title on the card is "Amos F. Almand, Jr. or Doris J. Almand, JT TEN."


[9] But see In re Guardianship of Medley, 573 So.2d 892 (Fla. 2d DCA 1990).


[10] Losey v. Losey, 221 So.2d 417 (Fla.1969); Hargett v. Hargett, 156 Fla. 730, 24 So.2d 305 (1946); Knapp v. Fredricksen, 148 
Fla. 311, 4 So.2d 251 (1941); In re Silvian's Estate, 347 So.2d 632 (Fla. 4th DCA 1977).


[11] § 77.07(2), Fla. Stat.; Beardsley v. Admiral Insurance Co., 647 So.2d 327 (Fla. 3d DCA 1994).


[1] There are six accounts at issue in this opinion—three owned by the father and his wife and three owned by the son and his wife. 
Because the argument and the evidence are substantially the same as to each couple and as to each account, no distinction will be 
made.


[2] The Bank (and Judge Sharp) points out that the Barnett account specifically provided that the account would be joint tenancies 
with right of survivorship and not tenancies by the entireties. But the Barnett account specifically recognized that such provision was 
only as between the bank and the customer. I disagree with Judge Sharp that as between the depositor and a third party that the 
depositor is bound by the language on the signature card. As stated in In re Guardianship of Medley, 573 So.2d 892, 900 (Fla. 2d 
DCA 1990): "Those provisions of the signature cards in this case are alleged to have been only for the protection of the savings and 
loan associations and for the convenience of the parties and have not affected the kind of ownership interests held in the account 
funds. Those allegations reflect the law in Florida." Most often, issues such as this come up when one of the parties to such account 
(usually after the death of the other party) claims in reliance on the agreement. In this case, the husbands' creditor is not a third party 
beneficiary of the depositors' agreement with the bank and can not claim under it. Thus the parol evidence rule is inapplicable. The 
only purpose of considering the signature card in these proceedings is to determine the intent of the depositors at the time they 
created the account and the depositors should be able to testify as to that intent. A court has not yet held that a provision such as the 
one in the Barnett account is unrebuttable as between the depositor and third persons. Indeed, Hector speaks only in relation to the 
case in which the parties specifically designate the account as tenancy by the entireties: "[T]he intention of the parties must be proven 
unless the instrument creating the tenancy clearly bears an express designation that the tenancy is one held by the entireties." I 
submit that regardless of the depositors' relationship with the bank, as between third parties, the question remains as to whether the 
depositors intended that each own all of the account. If they did, an estate by the entireties was created. the same logic would apply 
to the SouthTrust account.


[3] The Hector court held: "So long as a bank account contract or signature card is drafted in a manner consistent with the essential 
unities of the entireties estate, and so long as it contains a statement of permission for one spouse to act for the other, the 
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requirements of form of the estate will have been met." 254 So.2d at 781. Since, in our case, the account was set up in such a 
manner that the five unities were present and the mutual consent for individual withdrawals was given, the proper form is present. 
The court went on to provide: "However, since the form will be similar to that of a joint tenancy, and since the spouses may or may 
not intend that a tenency by the entireties should result, the intention of the parties must be proven unless the instrument creating the 
tenancy clearly bears an express designation that the tenancy is one held by the entireties." (Emphasis theirs.) Id.


[4] See Antuna v. Dawson, supra.


[5] Judge Cobb is overly impressed with the fact that the husband testified that the wife was free to withdraw the funds (as was he) at 
her discretion and without consultation with him. That purpose and that authority was conveyed in the signature card. The dissent 
sees this as authority for one spouse to "defeat the rights of the other spouse" and thus prevent the formation of a tenency by the 
entireties account. But that reasoning is pre-Hector and ignores the holding of the Hector majority. After Hector, even if the account 
authorizes individual withdrawals, still it is a tenency by the entireties account if the parties intend to each own all of the account.


[6] In its brief, the Bank cites the following language from Sitomer v. Orlan, 660 So.2d 1111, 1113 (Fla. 4th DCA 1995): "A unique 
aspect of a tenancy by the entirety, is that each spouse is `seized of the whole or the entirety, and not a share, moiety, or divisible 
part'.... The important attribute separating a joint tenancy from tenancy by the entirety is a that in a tenancy by the entirety neither 
spouse may sever or forfeit any part of the estate without the assent of the other so as to defeat the right of the survivor." The Bank 
then argues that since the evidence reveals that each spouse had the right to disburse all the funds from the account, a tenancy by 
the entirety could not have been intended. What the Bank ignores, of course, is that by executing the signature cards expressly 
granting such authority to the other spouse, the necessary "assent" envisioned by Sitomer is present. It should be noted, however, 
that although the signature cards authorize a voluntary withdrawal by an individual spouse, there is no authority given to subject the 
interest in the account owned by one spouse to the involuntary seizure by the creditors of the other spouse.
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864 So.2d 1188 (2004)


Carl S. TRAEGER, Appellant,
v.


CREDIT FIRST NATIONAL ASSOCIATION, etc., Appellee.


No. 5D03-1759.


January 9, 2004.


District Court of Appeal of Florida, Fifth District.


*1189 Arthur Graham and E. Channing Coolidge, Jr. of Landis Graham French, P.A., DeLand, for Appellant.1189


No Appearance for Appellee.


SAWAYA, C.J.


Carl Traeger appeals the final judgment denying in part and granting in part the Petition To Determine Homestead 
Status of Real Property filed by the personal representatives of the Estate of Rosemary Traeger. He asserts that the 
probate court erred in determining that the one-half share of the real property devised to him by his stepmother, 
Rosemary Traeger, in her will was not entitled to homestead protection and was thus not exempt from creditors of the 
estate. We reverse.


When Ms. Traeger died she was not survived by a spouse or minor children. Thus, in her last will and testament she 
devised her homestead, a condominium unit in Ponce Inlet, in equal shares to Carl Traeger, her deceased husband's 
adult son, and to Suzanne Cairo, her adult natural daughter. After the probate court appointed Mr. Traeger and Ms. 
Cairo co-personal representatives, they petitioned the court to determine the homestead status of the condominium 


unit,[1] asserting their belief that the property was exempt homestead that descended to them both sheltered by that 
protection. The probate court ruled that because Ms. Cairo is a lineal descendant of Mrs. Traeger, Ms. Cairo occupies 


a higher class under the intestacy statute, section 732.103(1)-(5),[2] *1190 than does Mr. Traeger, and thus her share 
of the condominium unit is entitled to homestead status. Because Mr. Traeger is lower in the hierarchy established by 
the intestacy statute, the probate court further concluded that Mr. Traeger's share of the condominium unit is not 
entitled to such protection. We reverse because, as Mr. Traeger correctly argues, the fact that Mr. Traeger is in a lower 
"class" of persons for intestacy purposes is irrelevant; he is an "heir" as that term is broadly defined and it is immaterial 
that he is not the closest heir under the intestacy statute. Our analysis of the constitutional provisions, legislative 
enactments and pertinent decisions of the Florida courts that form the body of Florida's homestead jurisprudence leads 
us to our conclusion.


1190


The law of homestead began as an "American innovation" that was incorporated into Florida's jurisprudence where it 
evolved, relative to the homestead laws of other jurisdictions, into a rather unique body of rules and principles. Snyder 
v. Davis, 699 So.2d 999, 1002 (Fla.1997). The Florida Constitution, in article X, section 4(b), provides that the 
exemptions and protections established for homestead property under article X, section 4(a) "shall inure to the 
surviving spouse or heirs of the owner." The term "heir" under article X, section 4(b) means "`those who may under the 
laws of the state inherit from the owner of the homestead.'" State, Dep't of Health & Rehabilitative Servs. v. Trammell,
508 So.2d 422, 423 (Fla. 1st DCA 1987) (quoting Shone v. Bellmore, 75 Fla. 515, 78 So. 605, 607 (1918)). Section 
731.201(18) defines "heirs" as "mean[ing] those persons, including the surviving spouse, who are entitled under the 


statutes of intestate succession to the property of a decedent." § 731.201(18), Fla. Stat. (2002).[3]


The purpose of the homestead exemption under Florida law and its attendant protections derives from public policy 
rather than principles of equity "to promote the stability and welfare of the state by securing to the householder a 
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home, so that the homeowner and his or her heirs may live beyond the reach of financial misfortune and the demands 
of creditors who have given credit under such law."


*1191 Snyder, 699 So.2d at 1002 (quoting Public Health Trust v. Lopez, 531 So.2d 946, 948 (Fla.1988)). The court in 
Snyder noted that in order to promote the declared purpose of homestead exemption, the homestead provision in 
Florida's constitution "is to be liberally construed in favor of maintaining the homestead property." Id. at 1002, 1005. It 
found that "the protections against creditors found in the homestead provision may be devised by will" and that a broad 
definition of "heirs" was appropriate. Id. at 1003-04, 1005. Accordingly, the court concluded:


1191


In the context of this case, we reject the narrow entitlement definition of the term "heirs" that includes 
only those people who would inherit under the intestacy statute at the death of the decedent. Instead, 
we hold that the homestead provision allows a testator with no surviving spouse or minor children to 
choose to devise, in a will, the homestead property, with its accompanying protection from creditors, to 
any family member within the class of persons categorized in our intestacy statute.


Id. at 1005. This holding reversed the appellate court's decision that a testator could only devise her homestead to the 
person or persons who would have actually taken the homestead had the testator died intestate and allowed the 
granddaughter to take the homestead, complete with homestead protection, even though the testator's natural son 
(the father of the granddaughter) was still alive at the time of the testator's death. See also Moss v. Estate of Moss,
777 So.2d 1110 (Fla. 4th DCA 2001); Walker v. Mickler, 687 So.2d 1328, 1331 (Fla. 1st DCA) ("To deny the 
exemption for a homestead property simply because the person chosen by the decedent to receive the property under 
the will, even though that person is within the class of persons entitled to take under the laws of intestate succession, 
is not the closest consanguine heir, is contrary to that constitutional intent."), approved, 699 So.2d 687 (Fla.1997).


It is clear from the homestead provisions contained in Florida's constitution and statutes, as properly interpreted and 
applied by the courts in the case law we have discussed, that Mr. Traeger's one-half interest in the condominium unit 
is entitled to the protection of the homestead laws. Accordingly, we reverse and remand for further proceedings 
consistent herewith.


REVERSED.


GRIFFIN and PALMER, JJ., concur.


[1] A condominium may qualify as a homestead. See Southern Walls, Inc. v. Stilwell Corp., 810 So.2d 566, 571 (Fla. 5th DCA) (citing 
King v. King, 652 So.2d 1199 (Fla. 4th DCA 1995)), review denied, 829 So.2d 919 (Fla.2002).


[2] The intestacy statute, section 732.103, Florida Statutes, provides the following hierarchy of classes of people who are entitled to 
property if the decedent dies intestate: 


The part of the intestate estate not passing to the surviving spouse under s. 732.102, or the entire intestate estate if there is no 
surviving spouse, descends as follows:


(1) To the lineal descendants of the decedent.


(2) If there is no lineal descendant, to the decedent's father and mother equally, or to the survivor of them.


(3) If there is none of the foregoing, to the decedent's brothers and sisters and the descendants of deceased brothers and sisters.


(4) If there is none of the foregoing, the estate shall be divided, one-half of which shall go to the decedent's paternal, and the other 
half to the decedent's maternal, kindred in the following order:


(a) To the grandfather and grandmother equally, or to the survivor of them.


(b) If there is no grandfather or grandmother, to uncles and aunts and descendants of deceased uncles and aunts of the decedent.


(c) If there is either no paternal kindred or no maternal kindred, the estate shall go to the other kindred who survive, in the order 
stated above.
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(5) If there is no kindred of either part, the whole of the property shall go to the kindred of the last deceased spouse of the decedent 
as if the deceased spouse had survived the decedent and then died intestate entitled to the estate.


§ 732.103, Fla. Stat. (2002).


[3] The term "heirs" also includes devisees, and not just those people who would inherit under the intestacy statute at the death of 
decedent. Snyder v. Davis, 699 So.2d 999, 1003 (Fla. 1997).
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289 So.2d 776 (1974)


Leroy C. ROBB, Appellant,
v.


LOTT PAVING COMPANY, INC., et al., Appellees.


No. 73-1210.


February 15, 1974.


District Court of Appeal of Florida, Fourth District.


Kenneth M. Leffler of Hutchison, Leffler & Morris, Altamonte Springs, for appellant.


Marcia K. Lippencott and Kenneth W. McIntosh of Stenstrom, Davis & McIntosh, Sanford, for appellees.


OWEN, Chief Judge.


Appellant, a general contractor, having made certain improvements to real property *777 pursuant to a contract with 
the lessee thereof, sought to extend the statutory lien to the interest of the lessor-owner, Hunt Oil Company, by virtue 


of F.S. Section 713.10, F.S.A.[1] The trial court dismissed appellant's pleading,[2] concluding that the allegations were 
insufficient to show a mandatory requirement on the part of the lessee to make any modification or improvement to the 
leased premises such as would permit the lien to extend to the interest of the lessor.


777


We respectfully disagree and reverse. Regardless of what appellant may be able to prove, he alleged that the 
improvements made to the leased premises were required by the terms of the lease agreement. Taken as true, these 
allegations are sufficient to extend the lien to the interest of the lessor. Anderson v. Sokolik, Fla. 1956, 88 So.2d 511; 
Weed, Architect, Inc. v. Horning, 1947, 159 Fla. 847, 33 So.2d 648; Jenkins v. Graham, Fla. App. 1970, 237 So.2d
330; Ideal Roofing & Sheet Metal Works, Inc. v. Katzentine, Fla.App. 1961, 127 So.2d 116.


One clause of the lease agreement provided that "... Tenant is privileged to enter upon the property as soon as the 
lease is signed, but prior to its commencement date, to commence modification and improvements to the building 
desired by Tenant", which provision the trial court apparently construed as making optional with the tenant the matter 
of making the improvements. The very next sentence of the agreement provided, "These modifications and 
improvements shall be in a minimum amount of $30,000.00... ." When the two clauses are considered in conjunction it 
is clear that the former is merely a license granted the tenant to enter upon the premises prior to the commencement 
of the term for which the premises were demised.


The order appealed is reversed and the cause remanded for further proceedings consistent herewith.


Reversed and remanded.


WALDEN and MAGER, JJ., concur.


[1] Section 713.10 Extent of liens — "... [W]hen an improvement is made by a lessee in accordance with an agreement between such 
lessee and his lessor, liens shall extend also to the interest of such lessor... ."


[2] This suit was initiated by a subcontractor seeking to enforce its mechanic's lien, in which appellant and appellee were both named 
as defendants. Appellant's pleading, seeking to enforce its lien against the interest of the owner, was actually a cross-claim.
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86 U.S. 619 (____)
19 Wall. 619


MACKAY
v.


EASTON.


Supreme Court of United States.


*626 Messrs. B.A. Hill and J.F. Darby, for the plaintiff in error.626


Mr. C. Gibson (with whom were Messrs. E. Casselberry and W.B. Thompson), contra.


*630 Mr. Justice FIELD, after stating the facts of the case, delivered the opinion of the court, as follows:630


We are of opinion that the court ruled correctly in admitting the deed of James Smith to Easton. The deed describes 
the property as that claimed by J. Smith; it declares that the property was confirmed to the grantor by that name, and it 
gives the number of the certificate of confirmation. It was acknowledged before a judge of the Circuit Court and 
immediately placed on record, where it was open to inspection by every one. Easton acted openly upon the 
supposition that he had acquired the title of the two arpents, and the right of location on other lands, in consequence of 
their being materially injured by earthquakes. Upon his application such location was made in the immediate vicinity of 
St. Louis. He had a survey made of the land located by the official surveyor of the government. He had the survey 
transmitted to the recorder of land titles; and his successor in interest prosecuted the matter until he obtained a patent 
of the United States. In the meantime a severe and protracted litigation grew up between claimants under the deed 
and claimants under Spanish concessions, and in none of the controversies was any suggestion made that the grantor 
to Easton was not the veritable J. Smith who owned the two arpents of land in Little Prairie. It would have been 
manifest error if, in the face of these facts, after the lapse of half *631 a century, when the property acquired under the 
deed has become of immense value, and the city of St. Louis has extended over it, the court had held that the deed to 
Easton is not to be presumed to be the deed of J. Smith, of Little Prairie, because the grantor describes himself as 
James Smith, of the county of Cape Girardeau. The real Smith had undoubtedly removed from the village of Little 
Prairie before the date of this deed. That village had been greatly injured, if not destroyed, by the earthquakes, and the 
inhabitants had been authorized by Congress, in consequence of the injuries thus received, to select lands elsewhere. 
Cape Girardeau, until 1813, was a part of the county of New Madrid, and the simple fact that the grantor describes 
himself as of that place after Little Prairie had been abandoned, is of little consequence, as his identity with the original 


owner of the land is sufficiently stated in the body of the instrument.[*]


631


In the deed to Gillespie the grantor describes himself as lately of the village of Little Prairie, and this description is 
open to the same objection as the description of the residence of James Smith in his deed. The reasonable and 
natural presumption arising from all the circumstances is, that Gillespie, finding, after receiving his deed, that Smith 
had already conveyed the property to Easton, and the right of location on other lands in consequence of its injury, did 
not assert any claim to the land, and that thus the deed had been suffered to remain without any attempt to enforce it 
until the increased value of the land located had tempted speculators to test its efficacy by litigation. The execution of 
the contract and the second deed of Smith, with his mark, is a circumstance, but in the light of the facts following their 
execution, a slight one against the theory of identity of the grantors in the two deeds. The use of a mark for his name 
may have resulted from temporary causes, or difficulty in writing, and not inability to write. But whatever the cause, the 
use of the mark in the one case, and of *632 the name in the other, before a public officer, was sanctioned by the 
acknowledgment of the grantor, whether made by his own hand or by another in his presence and by his direction.


632


The objections taken to the admission of the patent in evidence were: 1st, that the patent was void, because located 
upon land the sale of which was not authorized by law; 2d, that the patent had been decided by the Supreme Court of 
the United States to be null and void in Easton v. Salisbury, reported in the 21st of Howard; in Stoddard v. Chambers, 
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reported in the 2d of Howard, and in Mills v. Stoddard, reported in the 8th of Howard; and, 3d, that the patent was 
located upon land reserved from sale; was not located in accordance with sectional and quarter-sectional lines, but 
upon land not surveyed; and was not located in season to be validated by the act of Congress of April 26th, 1822.


The first objection may be disregarded, for there was no evidence of the fact, upon the supposed existence of which 
the objection is founded.


The cases cited under the second objection are not evidence in this case; the records of them are not before us. The 
reports of their decision in Howard may be referred to as expositions of law upon the facts there disclosed, but they 
are not evidence of those facts in other cases. In Easton v. Salisbury the controversy was between a Spanish 
concession to Mordecai Bell, and the title of Easton under the location upon the New Madrid certificate issued to 
Smith. The claim under the Spanish concession was confirmed by act of Congress to the legal representatives of Bell. 
The land claimed under this concession was reserved from sale, and could not, therefore, be covered by the New 
Madrid certificate. So far as the location interfered with the concession it was void, and to that extent the patent was 
void also, but no further. And that is all there is in the decision in that case. The general language of the opinion must 
be construed and limited by the facts of the case.


*633 It is true the court said that by the act of April, 1822, it was provided that all warrants under the New Madrid act 
which were not located within one year were void; and it would seem that the court supposed that the warrant issued 
to Smith had not been located within that period. The court was speaking at the time of a completed and not an 
initiatory location, one which would appropriate the land; and evidently considered that there could be no such 


appropriation until the survey was returned to the recorder of land titles, as had been held in several cases.[*] Of such 
return after the passage of the act of 1822, there was no evidence in the record in that case. In this case it is admitted 
that the survey was thus returned within the year; and, consequently, the location of the tract was completed.


633


In Stoddard v. Chambers, and Mills v. Stoddard, the controversy was also between a Spanish concession and a New 
Madrid certificate. The patent issued in those cases upon the location of the New Madrid certificate, was held void 
because it covered land reserved from sale. There is nothing in that ruling which bears upon the question presented in 
the case at bar.


In several cases which were before this court prior to that of Easton v. Salisbury, it was held, as already stated, that 
there could be no effectual appropriation of the land located under a New Madrid certificate until the survey made by 
the officer of the government was returned to the recorder of land titles. The act of Congress, as will be seen by a 


reference to a prior page,[†] declared that when a location was made under its provisions, the title of the person to the 
land injured should vest in the United States. It contemplated that there should be a concurrent investiture of title; that 
the title of the owners of the land injured in New Madrid County should pass to the United States, and that at the same 
time the title to the land located in lieu thereof should pass to the claimant, or rather the right *634 to the title, for the 
strict legal title did not pass until the patent issued; and that this exchange of titles should take place when the claimant 
obtained his patent certificate, or the right to such certificate, and that he could not acquire until the plat of the survey 
was returned to the recorder of land titles. Until the plat was placed in the public depository in the Territory, of 
evidences of title issuing from the United States, there was no official recognition of the proceedings taken by the 
claimant which bound the government.


634


It often happened that the location made at the request of claimants by deputy surveyors were upon lands which had 
not been surveyed by the government, or if surveyed the locations did not conform to the sectional and quarter-
sectional lines of the surveys. To remedy defects of this character Congress passed the act of April 26th, 1822. That 
act refers in its first section to the actual locations made by the deputy surveyor at the request of the claimant, and not 
to the completed appropriation of the land by the return of the plat of the survey to the recorder of land titles.


The actual location of the New Madrid certificate issued to Smith, was made and approved in 1818; and any objection 
to it for want of conformity to the lines of the public surveys, was removed by the first section of the act of 1822. This 
actual location became a perfected location so as to appropriate the land on the return of the survey to the recorder in 
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1823, except as against the Spanish concession, which was confirmed to the representatives of Bell. Besides this, a 
defect in a survey is cured by the issue of a patent thereon.


It follows from the views expressed that the Circuit Court did not err in its rulings, and its judgment must be


AFFIRMED.


[*] See Mott v. Smith, 16 California, 554.


[*] Barry v. Gamble, 3 Howard, 52; Lessieur v. Price, 12 Id. 74.


[†] Supra, p. 622.
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Select Year:   2005  Go


The 2005 Florida Statutes


Title VI
CIVIL PRACTICE AND PROCEDURE


Chapter 48
PROCESS AND SERVICE OF PROCESS


View Entire Chapter


48.21  Return of execution of process.--Each person who effects service of process shall note on a 
return-of-service form attached thereto, the date and time when it comes to hand, the date and time 
when it is served, the manner of service, the name of the person on whom it was served and, if the 
person is served in a representative capacity, the position occupied by the person. A failure to state the 
foregoing facts invalidates the service, but the return is amendable to state the truth at any time on 
application to the court from which the process issued. On amendment, service is as effective as if the 
return had originally stated the omitted facts. A failure to state all the facts in the return shall subject 
the person effecting service to a fine not exceeding $10, in the court's discretion. 


History.--s. 18, Nov. 23, 1828; RS 1026; GS 1414; RGS 2612; CGL 4276; s. 4, ch. 67-254; s. 4, ch. 94-170; s. 1356, ch. 95-147; 


s. 3, ch. 2004-273. 


Note.--Former s. 47.47. 
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Select Year: 2001 Go


The 2001 Florida Statutes
Title XL


Real And Personal Property
Chapter 695


Record Of Conveyances Of Real Estate
View Entire Chapter


695.01  Conveyances to be recorded.--


(1)  No conveyance, transfer, or mortgage of real property, or of any interest therein, nor any lease 
for a term of 1 year or longer, shall be good and effectual in law or equity against creditors or 
subsequent purchasers for a valuable consideration and without notice, unless the same be 
recorded according to law; nor shall any such instrument made or executed by virtue of any power 
of attorney be good or effectual in law or in equity against creditors or subsequent purchasers for a 
valuable consideration and without notice unless the power of attorney be recorded before the 
accruing of the right of such creditor or subsequent purchaser. 


(2)  Grantees by quitclaim, heretofore or hereafter made, shall be deemed and held to be bona 
fide purchasers without notice within the meaning of the recording acts. 


History.--ss. 4, 9, Nov. 15, 1828; RS 1972; GS 2480; RGS 3822; CGL 5698; s. 10, ch. 20954, 1941; s. 
8, ch. 85-63. 


Disclaimer: The information on this system is unverified. The journals or printed bills of the respective chambers should be 
consulted for official purposes. Copyright © 2000-2013 State of Florida.
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530


867 So.2d 528 (2004)


HUTCHINSON ISLAND REALTY, INC., et al., Appellant,
v.


BABCOCK VENTURES, INC., Appellee.


Nos. 5D02-3179, 5D03-718.


February 27, 2004.


District Court of Appeal of Florida, Fifth District.


*529 Robert Bruce Snow of Robert Bruce Snow, P.A., Brooksville, for Appellant.529


Alan S. Zimmet and Julia Mandell Cole of Zimmet, Unice, Salzman & Feldman, P.A., Clearwater, for Appellee.


PETERSON, J.


Hutchinson Island Realty, Inc. et al. ("Hutchinson"), appeals a final judgment in which the title to real property was 
quieted in favor of Babcock Ventures, Inc. ("Babcock"), who acquired title by a tax deed.


Hutchinson acquired a parcel of realty in 1987 by a warranty deed that indicated Hutchinson's address as "1920 Palm 
Beach Lakes Boulevard, West Palm Beach, Florida" ("West Palm Beach address"). In 1991, it sold a portion of the 
realty, leaving a remainder of 21.3 acres, the title to which creates the controversy in the instant case ("Property"). 
Hutchinson also granted a mortgage on the Property to Appellant, T. Brayl Copp ("Copp"), in 1991, and the address 
shown on the mortgage as Copp's address was also the same West Palm Beach address used by Hutchinson.


From 1991 through 1997, Hutchinson received the tax notices in the name of Hutchinson Isle Realty, Inc. at the West 
Palm Beach address, but failed to pay the real estate taxes on the Property for the tax years 1991 through 1994. A tax 
certificate holder made an application for a tax deed in 1996, and after the clerk of the circuit court for Hernando 
County sent a notice of the tax deed application to Hutchinson Isle Realty, Inc. at the West Palm Beach address, 
Hutchinson paid the outstanding taxes thereby avoiding a tax sale.


However, in 1997, after Hutchinson again failed to pay real estate taxes on the Property for the tax year 1996, another 


tax certificate was issued and that holder applied later for a tax deed.[1] When the tax certificate holder applied for a tax 
deed sale, the tax collector engaged a private firm, Accu-Search Title Examination ("Accu-Search"), to conduct a title 
search. Following the title search, the tax collector prepared a statement as required by section 197.502(4), Florida 
Statutes (2000), and forwarded it to the clerk of court for the purpose of giving notice to the title and lienholders so that 
the sale may be conducted. The tax collector's statement:


1. Described the property as "21.3 Acres MOL in SE 1/4 Lying E of Springwood Est. & N of Spring Hill 
Blvd.;"


2. Named the apparent title holder as "Hutchinson Island Realty, Inc.;"


3. Named the owner to whom taxes were assessed on the current role as "Hutchinson Isle Realty, Inc.;"


4. Named the mortgagee as "T. Brayl Corp."


(Emphasis added). Apparently, the legal description was an abbreviated one used by the taxing authorities to facilitate 
record *530 keeping and does not include a section, township, range or even the county in which the Property is 
located. The erroneous name of the corporation shown on the assessment role also appears to be an effort to 
abbreviate "Island" to "Isle" and the error showing the mortgagee as "Corp." rather than "Copp" must have been an 
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error committed by the tax collector since a copy of the mortgage with the correct spelling of Copp's name was 
attached to Accu-Search's title report.


Hutchinson's and Copp's inattention to the ad valorem taxation process compounded the taxing authorities' 
deficiencies. Although Hutchinson had avoided a tax sale in 1996 for non-payment of taxes for 1991 through 1994, it 
again failed to pay taxes for 1996, 1997 and 1998 on property assessed for $213,000. Additionally, Hutchinson closed 
its West Palm Beach office in 1997 or 1998 where all previous tax bills and notices had been sent, but failed to notify 
the tax collector of a new address.


The clerk of court properly relied on the statement supplied by the tax collector, and thereby, innocently perpetuated 
the deficiencies by including them in four attempts to notify Hutchinson of the impending tax sale. Separate notices 
were sent by certified mail to Hutchinson Isle Realty, Inc. and T. Brayl Corp. to the West Palm Beach address. Not 
surprisingly, these notices were returned to the clerk as undeliverable because Hutchinson had closed the office at 
that address. Notice of the application was published for four consecutive weeks in a newspaper located in the county 
where the Property was located employing the abbreviated word "Isle" for "Island" and the abbreviated property 
description. The Palm Beach county sheriff also attempted personal service at the West Palm Beach address. Finally, 


a notice was posted upon a parcel of the Property.[2]


On October 4, 2000, the clerk conducted a sale of the Property. Babcock submitted the highest and winning bid and a 
tax deed was recorded containing the tax collector's abbreviated description of the Property.


Having acquired title by the tax deed, Babcock filed an action to quiet title. Hutchinson filed a counterclaim seeking to 
set aside the tax deed claiming that it and the mortgagee were misnamed and that the abbreviated legal description of 
the Property contained in the documents prepared, issued and advertised in connection with the tax deed sale were 
defective, vague, and indefinite and failed to properly identify the Property sufficient to put Hutchinson on notice of the 
sale. Hutchinson claimed that because title to the Property was taken from it without due process of law, the tax deed 
was void.


I. NOTICE REQUIREMENTS


Hutchinson and Copp contend that they have been deprived of their respective interest in the Property without due 
process of law because the notice requirements of section 197.522(1), Florida Statutes (2000), were not met when the 
clerk failed to mail a notice to Hutchinson Island Realty, Inc. and Copp, and only mailed notices to Hutchinson Isle
Realty, Inc. and T. Brayl Corp.


Upon receipt of an application from a certificate holder for a tax deed, the tax collector prepares a statement with the 
names of the persons to be notified prior to the sale of the property. § 197.502(4) Fla. Stat. (2000). Among the persons 
to be named by the tax collector under section 197.502(4) are: (a) any legal titleholder *531 of record; (b) any 
mortgagee of record; and (c) any person whom the property was assessed on the tax roll for the year the property was 
last assessed. §§ 197.502(4)(a), (c), (f), Fla. Stat. (2000). The tax collector then delivers the statement to the clerk of 
the circuit court.


531


Upon receipt of the tax collector's statement, the clerk is required to notify the persons listed in it. § 197.522(1), Fla. 
Stat. (2000); Dawson v. Saada, 608 So.2d 806 (Fla.1992). Section 197.522(1) provides:


The clerk of the circuit court shall notify, by certified mail with return receipt requested or by registered 
mail if the notice is to be sent outside the continental United States, the persons listed on the tax 
collector's statement pursuant to s. 197.502(4) that an application for a tax deed has been made. Such 
notice shall be mailed at least 20 days prior to the date of sale. If no address is listed in the tax 


collector's statement, then no notice shall be required.[3]
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The clerk is not required to search all public records available to determine the actual status of ownership. E.g., 
Bostwick v. Clukies, 801 So.2d 961, 962 (Fla. 5th DCA 2001); see also Baron v. Rhett, 847 So.2d 1032, 1034 (Fla. 
4th DCA 2003). In addition, the clerk has no general duty to determine the accuracy of the tax collector's statement. 
Bostwick, 801 So.2d at 962. In Bostwick this court determined that the clerk's responsibility is to notify the persons 
whose names are provided in the tax collector's statement and any failure to provide notice to others not named in the 
tax collector's statement does not invalidate the tax deed. Id. Reviewing the clerk's compliance with the notice 
requirements of section 197.552(1), Florida Statutes (2000), the trial court relied on Dawson v. Saada, 608 So.2d 806 
(Fla.1992), which held that the notice required by section 197.552(1) is notice that is "reasonably calculated, under all 
of the circumstances, to apprise interested parties of the pendency of the action and afford them an opportunity to 
present their objections." Dawson, 608 So.2d at 808 (quoting Mullane v. Central Hanover Bank & Trust Co., 339 U.S. 
306, 314, 70 S.Ct. 652, 94 L.Ed. 865 (1950)). "Section 197.522(1) meets constitutional due process requirements by 
mandating notice reasonably calculated to apprise landowners of the pending deprivation of their property." Id. In 
addition, "[t]he failure of anyone to receive notice as provided in section 197.122(1) does not affect the validity of the 
tax deed as long as the clerk complies with the notice requirements of subsection (1)." Id.


In the instant case, the due process notice requirements of section 197.522(1) were met by the clerk of court when the 
clerk adhered to those mandatory provisions. The clerk properly informed the interested parties listed on the tax 
collector's statement by sending notices to the West Palm Beach address. Even if the clerk had sent a notice 
addressed to Hutchinson Island Realty rather than to Hutchinson Isle Realty, Inc., at the West Palm Beach address, 
Hutchinson would not have received the notice because it had not been at that address since at least 1998. 
Furthermore, Hutchinson had received, accepted and responded to numerous tax notices in the past dating back to 
1992 in the name of Hutchinson Isle Realty at the West Palm Beach address without protest.


II. CRITERIA FOR INVALIDATING A TAX DEED OR TAX SALE


Section 197.122, Florida Statutes (2000), specifies the criteria by which a tax deed *532 or tax sale may be invalidated 
when there is compliance with the notice requirements of section 197.522(1):(a) the property was not subject to 
taxation; (b) the taxes have been paid before the sale of personal property; or (c) the real property had been redeemed 
before the execution and delivery of a deed based upon a certificate issued for the nonpayment of taxes. §§ 197.122
(1)(a), (b), (c), Fla. Stat. (2000). Under Dawson, if the notice requirements of section 197.522(1) are met, a sale of real 
property for the nonpayment of taxes must be held valid unless one of the criteria for invalidation in section 197.122(1) 
is not met. In the instant case, it is undisputed that the Property was subject to taxes, and that Hutchinson failed to pay 
the taxes or redeem the tax certificate prior to the sale of the Property and prior to the delivery of the deed to Babcock. 
Therefore, there is no basis for invalidating the tax deed or tax sale under section 197.122, Florida Statutes (2000).


532


III. INADEQUACY OF LEGAL DESCRIPTION


Hutchinson lastly contends that the tax deed was invalid because the legal description of the Property was inadequate, 
the legal description was patently ambiguous and the trial court erred by relying on extrinsic evidence to determine the 
adequacy of the description in the tax notices.


Hutchinson relies upon Carson v. Palmer, 139 Fla. 570, 190 So. 720 (1939), in which the Florida Supreme Court 
defined a patent ambiguity in a property description as "such an uncertainty appearing on the face of the instrument 
that the Court, reading the language of the instrument in the light of all facts and circumstances [contained in it], is 
unable to derive ... the intention of the parties as to what land is to be conveyed." Carson, 190 So. at 722. Carson
reasons that a patent ambiguity may not be removed by parol evidence, since that would necessitate the insertion of 
new language which under the parol evidence rule is not permissible. Id. The Carson deed had two inconsistent 
descriptions, either of which would identify a different parcel of property from that described by the other. The court 
found that this description was void for uncertainty because there was nothing in the deed that indicated which parcel 
was intended to be conveyed, and the description omitted a section, township and range.
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Review of cases subsequent to Carson indicates that this "patent ambiguity" doctrine has been continually eroded by 
the courts since 1939 so as to now be virtually nonexistent. Instead, the rule enunciated in an earlier 1893 case has 
been embellished to the point that almost any description that could possibly be explained by parol evidence or 
research of historical records will suffice. That case is Campbell v. Carruth, 32 Fla. 264, 13 So. 432 (1893), which 
incorporated the often repeated rule that if the description in a deed is such that a surveyor, by applying the rules of 
surveying, can locate and identify the land intended to be conveyed, such description is sufficient and the deed will be 
sustained. Language in Mendelson v. Great Western Bank, F.S.B., 712 So.2d 1194 (Fla. 2d DCA 1988), lends some 
help in explaining what a surveyor's bag of tools may contain in interpreting a deficient description in a deed:


Although we do not believe that a deed may be rendered sufficient by a "conversation with the parties," 
a property description may be aided by reference to the public records if the instrument contains 
information sufficient to identify the property through that line of inquiry. "Extrinsic facts pointed out in 
the description may be resorted to to ascertain the land conveyed, and the property may be identified 
by extrinsic evidence, *533 as in the case of records of the county where the land is situate." (citation 
omitted)


533


Id. at 1197.


Examples of the erosion of the "patent ambiguity" rule by the judiciary include:


1. The property description in Western World, Inc. v. Dansby, 566 So.2d 866 (Fla. 1st DCA 1990), consisted only of 
the premises located at "2309 Apalachee Parkway" in Tallahassee, Florida. The court found no patent ambiguity in 
that description and any latent ambiguity regarding the extent of the parcel intended to be conveyed could be 
overcome by parol evidence.


2. In Bajrangi v. Magnethel Enterprises, Inc., 589 So.2d 416 (Fla. 5th DCA 1991), this court found that "1101 1/2 East 
Plant Street ... and the surrounding real estate" was a sufficient legal description when the parties' intent was to 
describe a particular parcel. In doing so, it reviewed other liberal interpretations of descriptions of property that would 
be impossible to locate unless parol evidence was allowed to establish boundaries. Cases reviewed included Simons 
v. Tobin, 89 Fla. 321, 104 So. 583 (1925), in which the Florida Supreme Court required specific performance of a 
contract referring merely to "the Esmeralda Hotel property" and Lente v. Clarke, 22 Fla. 515, 1 So. 149 (1886), in 
which "my forty near the Garrison lands" was held to be a valid description. Lente cited Hurley v. Brown, 98 Mass. 545 
(Mass.1868), and Scanlan v. Geddes, 112 Mass. 15, (1873), cases approving descriptions of property as "a house and 
lot of land situated on Amity Street, Lynn, Mass" by supplying the language "owned by me" and "a house on Fifth 
Street between D & E Streets" as a valid description of not only the building but the land upon which it stands. This 
court made the observation that:


"[t]he distinction between latent and patent ambiguities in relation to parol evidence appears to be 
disappearing. The modern tendency is to allow a liberal interpretation of the description of land and to 
uphold the validity of such description if there is any way possible to arrive at the intention of the parties 
thereto ..."


Originally ambiguities were classified as "latent" and "patent", and this classification still exists in many 
jurisdictions. However, the distinction is gradually disappearing, and parol evidence is held admissible 
to explain an ambiguity whether latent or patent.


Bajrangi, 589 So.2d at 420 n. 5.


In view of the precedent allowing liberal interpretations of faulty descriptions supplemented by extrinsic evidence, we 
must find that the tax collector's abbreviated description was sufficient because a particular parcel to be conveyed was 
intended and the property could be identified by reference to the county records. Indeed, this issue could have been 
completely avoided by taxing authorities had the abbreviated form not been used in the tax foreclosure proceedings. 
We note that the real property description used in the final judgment quieting title was the same legal description 
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contained in the mortgage from Hutchinson to T. Brayl Copp. The legal description was in the form of a detailed survey 
attached to the mortgage. A copy of that mortgage was attached to the title search performed by Accu-Search and 
used by the tax collector to furnish the statement to the clerk of court so that tax foreclosure proceedings could begin.


Hutchinson alleges that the trial court reformed the deed by using the more detailed legal description in the judgment 
quieting title. This, however, was done with the aid of extrinsic evidence supplied *534 by the surveyors. Both the tax 
collector's abbreviated description and the detailed description found in the Copp mortgage and used in the final 
judgment quieting title refer to the same parcel of real property.


534


The opinion in D.R.L., Inc. v. Murphy, 508 So.2d 413 (Fla. 5th DCA 1987), recognized the harsh but constitutional 
remedies used to collect taxes and while the fairness of the procedure may be questioned, resolution of that issue is 
one for the Legislature. The Legislature also seems to have eliminated accuracy in tax foreclosure proceedings by 
taxing authorities when it enacted section 197.122, thereby limiting the grounds for attacking tax foreclosures. The 
limitations on the ability to attack a tax foreclosure make the tax deed in the instant case, close enough for government 
work. Moreover, it is well-established that most citizens understand that "if you don't pay your taxes the government 
will take your land." Id. at 416.


The judgment quieting title is affirmed.


PLEUS and ORFINGER, JJ., concur.


[1] Tax certificate holders must hold the tax certificate for a statutory minimum two-year period before applying for a tax deed. § 
197.502(1), Fla. Stat. (2000).


[2] There is no contention that the posting of the notice was not made within the boundaries of the Property that was the intended 
parcel incurring the unpaid taxes.


[3] Additional, but not mandatory, notice is provided by the statute: service of notice by the sheriff, section 197.522(2), Florida 
Statutes (2000), and publication of notice in a general circulation newspaper, section 197.512, Florida Statutes (2000).
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200 B.R. 59 (1996)


In re Linda Lee HENRY, a/k/a Linda Lee Kanea, Debtor.
Linda Lee HENRY, a/k/a Linda Lee Kanea, Plaintiff,


v.
FIRST INDIANA BANK, Defendant.


Bankruptcy No. 95-5079-BKC-3P3. Adv. No. 95-340.


July 22, 1996.


United States Bankruptcy Court, M.D. Florida, Jacksonville Division.


*60 Robert G. Cochran, MacFarlane, Ferguson & McMullen, Tampa, FL, for Defendant.60


Stanley C. Felton, Withlacoochee Area Legal Services, Inc., Ocala, FL, for Plaintiff.


FINDINGS OF FACT AND CONCLUSIONS OF LAW


GEORGE L. PROCTOR, Bankruptcy Judge.


This proceeding came before the Court on a complaint to determine the extent, validity or priority of defendant's lien; 
debtor's objection to claim 1 filed by defendant; and defendant's motion for relief from the automatic stay. After a 
hearing on May 13, 1996, the Court enters the following findings of fact and conclusions of law:


FINDINGS OF FACT


1. Plaintiff and Richard N. Kanea (Kanea) were married on April 10, 1992. At the time of the marriage, the couple 
resided in Providence, Rhode Island.


*61 2. On May 15, 1992, plaintiff and Kanea executed and delivered to Southtrust Bank of Central Florida (Southtrust) 
a mortgage secured by real property in Marion County, Florida.


61


3. The Southtrust mortgage was signed by both plaintiff and Kanea. The Southtrust mortgage also bears the signature 
and seal of a notary public. The notary acknowledgment, however, does not indicate whether the notary knew Kanea 
or plaintiff or requested identification from them. [Plaintiff Ex. 5].


4. The Southtrust mortgage was accompanied by a promissory note dated May 15, 1992, for the principal sum of 
$37,000 executed by Kanea. Plaintiff did not sign the promissory note. The Southtrust note and mortgage were 
originally recorded in Book 1835, page 1137 of the Public Records of Marion County, Florida.


5. Subsequent to the first recording of the Southtrust mortgage, Kanea and Southtrust modified the note and mortgage 
to reflect a change in the execution date from May 15, 1992 to May 18, 1992. In addition, a driver's license number 
and Kanea's initials were inserted in the notary acknowledgement on the mortgage. The date of the notary 
acknowledgement was unchanged. The Southtrust note was also modified and both documents were re-recorded in 
Book 1841, page 500 of the Public Records of Marion County, Florida.


6. Southtrust Bank of Central Florida assigned the mortgage and note to Federal Mortgage Association on May 18, 
1992. [Plaintiff Ex. 1].
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7. Plaintiff and Kanea utilized the proceeds from the Southtrust mortgage to construct a home on the Marion County 
property.


8. On August 24, 1993, Plaintiff and Kanea executed and delivered to First Indiana Bank (defendant) a note and 
mortgage in the principal amount of $25,600. The defendant's mortgage and note were also secured by the Marion 
County property and both documents were recorded in Book 1954, page 1782 of the Public Records of Marion County. 
[Plaintiff Ex. 3, 4].


9. Paragraph 7 of defendant's mortgage authorized defendant to "pay for whatever is necessary to protect the value of 
the Property and [defendant's] rights in the property." [Plaintiff Ex. 3]. Any expense incurred by defendant under this 
provision became an additional debt owed by the borrowers, plaintiff and Kanea. [Plaintiff Ex. 3].


10. Subsequent to their execution of defendant's mortgage, plaintiff and Kanea divorced. By quit claim deed dated 
November 10, 1995, Kanea transferred the Marion County property to Plaintiff. [Defendant Brief at 3].


11. Federal Mortgage Association instituted foreclosure proceedings against the Southtrust mortgage in the Circuit 
Court for Marion County, Florida. Defendant filed a counterclaim and a crossclaim in that foreclosure proceeding, 
seeking to protect its junior mortgage on the property. [Defendant Brief at 3, 4].


12. On April 13, 1995, defendant purchased the senior Southtrust mortgage from Federal Mortgage Association for 
$39,959.40. [Defendant Brief at 4].


13. On October 18, 1995, plaintiff filed for relief under Chapter 13 of the Bankruptcy Code. On November 13, 1995, 
defendant filed a proof of claim in the amount of $64,904.20, representing the combined total of both mortgages. 
Defendant amended its proof of claim on January 29, 1996 to attach supporting documents. [Proof of Claim 1].


14. On November 16, 1995, plaintiff filed this adversary proceeding, seeking a judgment that the Southtrust mortgage 
is invalid and unenforceable against the property and a determination of the extent, validity, or priority of defendant's 
lien.


15. On November 24, 1995, defendant filed a motion for relief from the automatic stay to complete a foreclosure action 
against plaintiff in the Circuit Court of Marion County, Florida. [File Doc. 15]. By order dated December 19, 1995, this 
Court awarded defendant adequate protection in the amount of $252.09 per month. [File Doc. 29].


16. On December 22, 1995, plaintiff filed an objection to defendant's proof of claim. [File Doc. 31].


*62 17. On January 31, 1996, defendant filed a second motion for relief from stay to continue a foreclosure proceeding 
against the Southtrust mortgage instituted in the Circuit Court of Marion County, Florida. [File Doc. 42].


62


18. On February 26, 1996, plaintiff and defendant filed a joint stipulation to consolidate the trial of this adversary 
proceeding, the hearing on defendant motion for relief from stay, and the hearing on plaintiff's objection to defendant's 
proof of claim. By order dated February 27, 1996, this Court consolidated the hearings. On April 4, 1996, and May 13, 
1996, the Court received evidence relevant to the three matters.


CONCLUSIONS OF LAW


The primary dispute in this proceeding revolves around the following issue: whether pursuant to the mortgage 
agreement between plaintiff and defendant, defendant was authorized to purchase the Southtrust mortgage to protect 
defendant's interest in the mortgaged property.


Plaintiff argues that the Southtrust mortgage was invalid and therefore posed no threat to defendant's interest in the 
property. Plaintiff further argues that because defendant's interest in the property could not be harmed by the 
foreclosure of the invalid Southtrust mortgage, defendant's purchase of the Southtrust mortgage was unnecessary and 
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not authorized by the mortgage agreement between plaintiff and defendant. Thus, plaintiff suggests that defendant 
may not hold plaintiff liable for the cost of the purchase of the Southtrust mortgage.


A. Southtrust mortgage was supported by an existing debt


Plaintiff first argues that the Southtrust mortgage is invalid because it is not supported by an existing obligation. 
Plaintiff predicates this argument on case law which states that under Florida law, "there can be no mortgage unless 
there is a debt to be secured thereby or some obligation to pay money." Nelson v. Stockton Mortgage Company, 100 
Fla. 1191, 130 So. 764, 766 (1930).


The original Southtrust mortgage was executed and notarized on May 15, 1992. Plaintiff suggests that Kanea's 
subsequent modification of the Southtrust mortgage and note, which changed the execution date on both documents 
from May 15, 1992 to May 18, 1992, created a discrepancy between the execution date of the mortgage and the date 
of the notary acknowledgement on the mortgage because the date of the notarization remained unchanged. Generally, 
when such a discrepancy occurs, plaintiff argues, the date of the notarization controls. Moody v. Hamilton, 22 Fla. 298 
(1886).


Thus, plaintiff suggests that the date of the mortgage is May 15, 1992, while the date of the Southtrust note is May 18, 
1992. Because the note is dated later than the mortgage, it could not serve as the underlying debt for the mortgage. 
Plaintiff argues that the Southtrust mortgage, unsupported by an underlying debt, is invalid and posed no threat to 
defendant's rights in the property.


Modifications to a mortgage do not invalidate the mortgage unless such modifications are material and fraudulent. 
Peacock v. Farmers and Merchants Bank, 454 So.2d 730, 735 (Fla. 1st DCA 1984). See also Palomares v. Ocean 
Bank of Miami, 574 So.2d 1159, 1160 (Fla. 3rd DCA 1991) (holding that the change of the date on a promissory note 
which did not affect the date of interest accrual was neither fraudulent nor material).


Kanea modified the execution dates of both the Southrust mortgage and the Southtrust note from May 15, 1992 to 
May 18, 1992. The modifications did not alter the rights of the parties under the documents and no evidence has been 
produced to prove that the modifications were fraudulently motivated. Because the dates of both documents were 
modified to correspond with one another, it appears to the Court that the note was intended to serve as the underlying 
obligation of the Southtrust mortgage.


Although the date of the original notarization was not changed to match the modified execution date, such an error is 
technical in nature and should not be permitted to defeat the validity of the Southtrust mortgage. Edenfield v. Wingard,
89 So.2d *63 776 (Fla.1956). Generally, the law abhors forfeitures of agreed contracts. It is undisputed that plaintiff 
and Kanea executed the Southtrust mortgage to secure the Southtrust note. The modification of the note and 
mortgage were neither material nor fraudulent. The discrepancy between the date of the original mortgage notarization 
and the modification date is a technical error which does not invalidate the mortgage. Thus, the Southtrust mortgage 
and note bear the same execution date and the mortgage cannot be invalidated for lack of an underlying debt.


63


B. Southtrust mortgage was valid and properly recorded


Plaintiff next argues that the Southrust mortgage is invalid and non-recordable because the notary acknowledgment on 
the mortgage is defective. By statute, a mortgage must be recorded to be valid. Fla.Stat. ch. 695.01 (1995). To be 
recorded, a mortgage must be either witnessed or notarized. Fla.Stat. ch. 695.03 (1995). Florida Statutes Ch. 695.09 
provides statutory guidelines for notarization:


No acknowledgement or proof shall be taken . . . by any officer . . . unless he knows, or has satisfactory 
proof, that the person making the acknowledgement is the individual described in, and who executed, 
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such instrument or that the person offering to make proof is one of the subscribing witnesses to such 
instrument.


Id.


In this case, the notary acknowledgment on the original Southtrust mortgage did not indicate whether the notary knew 
plaintiff or Kanea, or whether the notary asked them for identification. When Kanea modified the Southtrust mortgage 
and note, he added his drivers license number to the notary acknowledgment. The date of the acknowledgement was 
not changed.


Plaintiff argues that the original Southtrust mortgage was invalid because the omission of identification information 
invalidated the notarization. Plaintiff further argues that the modification failed to cure the defective notarization 
because a notary may not amend the certificate of acknowledgement without re-acknowledgement by the parties. 
Robinson v. Bruner, 94 Fla. 797, 114 So. 556, 559 (1927).


The Florida Supreme Court, however, although requiring re-acknowledgement in some cases, has long held that if the 
intention of the parties to a mortgage is clear from the document when construed as a whole, clerical and technical 
errors should be disregarded. Summer v. Mitchell, 29 Fla. 179, 10 So. 562 (1892). Other Florida courts have held that 
a defective notary acknowledgement does not eliminate the obligations of the parties signing a mortgage. Raymar 
Development Corporation v. Barbara, 404 So.2d 813, 814 (Fla. 2d DCA 1981) (holding that "[t]he liability of the parties 
to mortgage, inter se, is not affected by the absence of notarization or the other forms of proof of execution permitted 
by section 695.03, Florida Statutes."). Additionally, courts have generally held that parties who sign a mortgage in the 
absence of fraud or duress are estopped from denying the validity of the mortgage due to a technical defect. Harris v. 
Walbridge, 488 So.2d 881 (Fla. 1st DCA 1986).


In this case, the omission of party identification from the notary acknowledgment is a clerical error which does not 
affect the rights or obligations of the parties to the Southtrust mortgage. Plaintiff and Kanea evidenced their intentions 
to be bound by the mortgage by their signature and did so in the absence of duress or fraud. Plaintiff is estopped from 
denying the validity of the mortgage. The Southtrust mortgage, construed as a whole, is valid and was properly 
recorded.


C. Plaintiff alienated her homestead interest


Plaintiff's final argument is that the defective notarization on the Southtrust mortgage prevented plaintiff from alienating 
her homestead interest in the property. The Florida Constitution provides that homestead property remains subject to 
contract obligations relating to the purchase or improvement of the property. Fla. Const. art. X, § 4. The Florida 
Constitution also provides that an owner of homestead real estate may *64 alienate the homestead interest by 
mortgage if joined by a spouse. Fla. Const. art. X, § 4(c).


64


In this case, plaintiff signed the mortgage with Kanea without duress or fraud. Plaintiff's signature evidences her intent 
to alienate her homestead interest regardless of the insufficiency of the notary acknowledgement. The mortgage 
proceeds were used to construct the home that is claimed as homestead and the property remains subject to the 
Southtrust mortgage.


D. Conclusion


Plaintiff and Kanea signed the Southtrust mortgage in the absence of fraud or duress. By their signatures, the parties 
evidenced their intent to alienate their homestead interest and be bound by the terms of the mortgage. Although the 
notary acknowledgment was incomplete, such a technical omission does not invalidate the Southtrust mortgage.


Kanea's modifications to the mortgage were neither fraudulent nor material and the mortgage was clearly supported by 
the Southtrust note. The Southtrust mortgage, as rerecorded was valid and properly recorded. The foreclosure of the 
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Southtrust mortgage posed a threat to defendant's interest in the property, and defendant was within its rights to 
purchase the Southtrust mortgage to preserve its rights in the property.


The Court finds that plaintiff's objection to claim 1 filed by defendant should be overruled because plaintiff is required 
to reimburse defendant for the purchase of the Southtrust mortgage. The Court also finds that defendant holds a valid 
lien against plaintiff's property in the amount of its filed claim. The Court will deny defendant's motion for relief from 
stay without prejudice to having the motion brought before the Court at the confirmation hearing scheduled in this case 
for September 24, 1996.
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69 So.2d 178 (1953)


REGERO
v.


DAUGHERTY.


December 8, 1953.
Rehearing Denied January 20, 1954.


Supreme Court of Florida. Division A.


*179 Fred S. Rizk, Jacksonville, for appellant.179


Walter C. Shea, Jacksonville, for appellee.


SEBRING, Justice.


The plaintiff below has appealed from a final decree rendered in favor of the defendant in a suit brought to cancel a 
deed to homestead property on the ground that it was procured by the grantee through fraud and deceit and without 
payment of consideration.


According to the record, L.L. Daugherty and Maude F. Daugherty, his wife, purchased, in 1935, a certain residence 
property in Jacksonville, Florida. They made their home on the property until the death of L.L. Daugherty in 1941, at 
which time the fee-simple title became vested in Maude F. Daugherty as surviving tenant by the entirety. Prior to the 
death of L.L. Daugherty the four children of the parties had reached their majority and had established homes 
elsewhere.


Shortly after L.L. Daugherty died, the defendant, a divorced daughter, moved into the home property and lived there 
with her mother until the latter died on June 4, 1951. There is evidence that the daughter moved into the home at the 
request of her father, made shortly before his death, in order to take care of her mother.


As early as 1947 the mother's health began to decline and finally she became bedridden, but there is evidence that 
she was mentally competent up to about two or three months before her death.


*180 On February 11, 1943, Maude F. Daugherty executed a will in which she devised the home property to such 
children as should survive her, share and share alike, but with the provision that the defendant should use and occupy 
the residence as her home so long as she should remain unmarried. Subsequently, on March 14, 1950, Maude F. 
Daugherty deeded the home property to the defendant in fee simple. Shortly following the execution of the deed the 
plaintiff, a daughter, made demands upon the defendant to reconvey the property to the mother, but the defendant 
refused to make the reconveyance. Thereafter a conference took place at which were present the mother, the plaintiff, 
the defendant, and a brother of the parties. Despite this conference the defendant still persisted in refusing to reconvey 
the property.


180


The mother lived for approximately one year following the meeting, and during said period never made any effort to 
procure a rescission of the deed or a surrender of the title to the property. Upon her death this suit was instituted by 
the plaintiff for the purpose of setting aside the deed on the ground that it was a deed to homestead property that had 
been procured through fraud and deceit and without a valid consideration for the conveyance.


After the taking of extensive testimony on the issues made by the complaint and answer, the special master concluded 
(1) that the property was homestead in character, (2) that notwithstanding the character of the property the 
conveyance was valid, (3) that the deed had not been procured by deceit, artifice, fraud, undue influence or duress, 
and (4) that continuously for 10 years prior to her death, the defendant rendered valuable services to the mother that 
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were of a character that could not have been satisfactorily performed by anyone other than someone with a strong 
personal interest in her welfare, and that that constituted a valuable consideration for the conveyance.


The chancellor approved the findings of the master and dismissed the complaint, and this appeal followed.


We construe the finding of the lower court to the effect that the property involved was homestead in character as an 
adjudication that at the time of her death Mrs. Daugherty resided on the property, which she owned as surviving tenant 
by entireties, and was the head of a family consisting of herself and the defendant. Menendez v. Rodriguez, 106 Fla. 
214, 143 So. 223; Knapp v. Fredricksen, 148 Fla. 311, 4 So.2d 251; Norman v. Kannon, 133 Fla. 710, 182 So. 903; 
Hillsborough Inv. Co. v. Wilcox, 152 Fla. 889, 13 So.2d 448; Davis v. Miami Beach Bank & Trust Co., 99 Fla. 1282, 
128 So. 817; Caro v. Caro, 45 Fla. 203, 34 So. 309; DeCottes v. Clarkson, 43 Fla. 1, 29 So. 442. And inasmuch as the 
defendant has not questioned this adjudication by appropriate cross-assignment of error the correctness of this finding 
is not open to inquiry as between the parties to this appeal. Florida Nat. Bank of Jacksonville v. Kassewitz, 156 Fla. 
761, 25 So.2d 271; Henderson v. Usher, 125 Fla. 709, 170 So. 846. The issue, therefore, is whether property upon 
which the fee-simple owner resides as the head of a family may be conveyed by the owner and if so, the nature of the 
consideration that must support such a conveyance.


The law in respect to property held as an estate by the entireties is that such property "becomes upon the death of one 
spouse the sole property of the remaining spouse to the exclusion of the heirs of the decedent, even though occupied 
during the lifetime of both parties as a homestead." Denham v. Sexton, Fla., 48 So.2d 416, 418. When the whole 
estate vests in one spouse as a surviving tenant by the entireties, such homestead character as may thereafter accrue 
is by virtue of the fact that the surviving spouse has become the head of a family within the intendments of Article 10 of 
the Florida Constitution, F.S.A., and not because it retains its original character as homestead of the decedent spouse 
because he was the head of a family prior to his death. Menendez v. Rodriguez, supra.


Homestead property is subject to conveyance just as any other property. As sections 1 and 4 of Article X of the 
Constitution *181 provide: "* * * the real estate shall not be alienable without the joint consent of husband and wife, 
when that relation exists. * * * [but] Nothing in this Article shall be construed to prevent the holder of a homestead from 
alienating his or her homestead * * * by deed or mortgage duly executed by himself or herself, and by husband and 
wife, if such relation exists * * *." (Emphasis supplied.) Scoville v. Scoville, Fla., 40 So.2d 840. The only restriction in 
respect to the alienation of a homestead by deed or mortgage, duly executed by the husband and wife, or by the 
surviving spouse when such spouse is vested with the whole estate in the property, is that the conveyance may be 
subject to attack by homestead beneficiaries unless it is free from fraud, deceit, undue influence or duress and for a 
valuable consideration. Church v. Lee, 102 Fla. 478, 136 So. 242; Jackson v. Jackson, 90 Fla. 563, 107 So. 255. 
Compare Florida Nat. Bank v. Winn, 158 Fla. 750, 30 So.2d 298.


181


In the instant case the court below found that the plaintiff had failed to establish that deceit, artifice, fraud, undue 
influence, duress, or other improper influence had been exerted upon the deceased grantor in the procurement of the 
deed to the homestead property. We find ample evidence in the record to sustain this finding.


As to the nature of the consideration that was given by the defendant to the mother for the conveyance of the property 
the lower court found, in substance, that for a continuous period of 10 years prior to the death of the mother the 
daughter rendered valuable services in the household that were of a character that could have been satisfactorily 
performed only by someone with a strong personal interest in her welfare. There was evidence to support this finding, 
and we agree with the lower court that the performance of such services "constituted a valuable consideration for the 
conveyance." Parrish v. Robbirds, 146 Fla. 324, 200 So. 925; Daniels v. Mercer, 105 Fla. 362, 141 So. 189.


While there is some contention by the plaintiff that the mother amply compensated the daughter for the services 
rendered, by giving her board and room, placing an automobile at her disposal, and paying her a monthly salary, the 
evidence in this regard is that these things were made available to the defendant, not by the mother, but by a brother 
of the defendant who contributed a continuing sum of a considerable amount of money to the mother and his sister, so 
that the mother would be cared for in her declining years in an adequate and comfortable station.
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The decree appealed from should be affirmed.


It is so ordered.


ROBERTS, C.J., and TERRELL and MATHEWS, JJ., concur.
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TN 2.08.02 Conveyance by Personal Representative to Heir or Devisee 
Unnecessary — Identification of Heirs   (Rev. 12/06) 
 


A. An owner died intestate. His widow established the fact that she was the sole heir and was issued 
letters of administration. She then purported to convey the real property as personal representative 
to herself individually. No order authorizing or confirming the conveyance was entered. After 
completion of the administration, letters of discharge were issued. The widow then conveyed the 
property to a third person. The problem concerns the conveyance by the personal representative to 
herself without authority from the court. 
 


The Fund's opinion is that the title to the real property passed to the widow, as sole heir on the death 
of the decedent by operation of law, subject only to administration of the estate; that the deed of the 
administration was unnecessary and could be treated as surplusage; that on completion of 
administration followed by the discharge, the real property was freed from the estate and the 
conveyance by the widow to a third person was valid assuming that there had been clearance as to estate 
taxes. See Title Standard 5.1. 
 


B. From time to time a question is presented to The Fund about the necessity for deeds from a 
personal representative of an estate to the persons who are devisees under the will. A parallel 
situation would be the need for a deed from a personal representative to the heirs at law of the 
decedent. 
 


When an owner of property dies testate the title vests in the devisees as of the date of death. The 
title of the devisees is subject to being divested by a sale by the personal representative. If the estate 
proceeding terminates without the sale of the devised property, the title of the devisees is freed from 
the burden of the estate proceedings. Until that time the title of the devisees is of a contingent nature 
and does not lose its contingency until the estate is closed. 18 FLA. JUR. 2d, Decedent's Property, Sec. 
369; Sec. 732.514, F.S., Sec. 733.613, F.S., and Title Standard 5.2. 
 


In similar fashion the title of an owner who dies intestate vests immediately in the heirs at law 
subject to the same contingency that it may be divested by a personal representative’s sale under court 
order Sec. 732.101(2), F.S. See 17 FLA. JUR. 2d, Decedent's Property, Sec. 74, and Title Standards 
5.1 and 5.14. 
 


As with a testate estate, when the estate is closed, the title of the heirs is freed from the burden of the 
estate proceedings. 


Some attorneys have been of the opinion that it is necessary for the personal representative to 
execute a deed conveying the real estate to the named devisees in a testate estate or to the heirs at law in 
an intestate estate. Where the heirs or devisees are properly identified, The Fund does not require a 
distributive deed from the personal representative in connection with insuring the title from such an 
heir or devisee once the estate has been properly closed. However, a Personal Representative's 
Certificate of Distribution as well as a Personal Representative's Distributive Deed may be recorded. 
 








140 So.2d 876 (1962)


Marie B. MOOREFIELD, Individually and As Executrix of the Estate of Helen Dunk, Deceased, 
Appellant,


v.
Charles M. BYRNE, Jr., Ellen A. McMahon, Betty Byrne Buchman, Patricia Byrne Doughty and 


Nancy Byrne Laney, Appellees.


No. 61-383.


May 15, 1962.
Rehearing Denied May 31, 1962.


District Court of Appeal of Florida. Third District.


Anderson & Nadeau, Miami, for appellant.


James D. Kirtley, Miami, for appellee.


Before HORTON, CARROLL and HENDRY, JJ.


CARROLL, Judge.


This is an appeal by defendant from an adverse judgment in ejectment. The property involved had been the 
homestead of Charles M. Byrne. The five plaintiffs were his children by a first marriage.


Byrne was divorced from the mother of the plaintiffs. Thereafter he moved to Florida and acquired the property which 
is the subject of this suit. He married again and proceeded to live on the property with his new wife and her daughter 
by a prior marriage, Marie B. Moorefield. After establishing the homestead, Byrne attempted to make a transfer of the 
property to himself and his wife as tenants by the entireties by a conveyance in which his wife did not join. The 
defendant-appellant Marie B. Moorefield, in her pleadings and brief, does not dispute the proposition that the property 
became a homestead when the father of the plaintiffs lived thereon as the head of a family with his wife Helen and the 
defendant. However, she contends the subsequent conveyance created an estate by the entireties under which her 
mother became the owner by right of survivorship.


The conveyance of the homestead by the husband without joinder by the wife was void under Art. X, §§ 1 and 4, Fla. 


*877 Const., F.S.A.[1] See Estep v. Herring, 154 Fla. 653, 18 So.2d 683; Jahn v. Purvis, 145 Fla. 354, 199 So. 340; 
Byrd v. Byrd, 73 Fla. 322, 74 So. 313; Thomas v. Craft, 55 Fla. 842, 46 So. 594. Section 689.11, Fla. Stat., F.S.A., 
permitting creation of estates by the entireties by deed from a husband to his wife, is inapplicable to homestead 
property, which under organic law may be alienated only by deed or mortgage duly executed by husband and wife 
when that relation exists. Here, while the homestead continued, the husband died. His will devising all property to his 
wife was ineffective as to the homestead, which descended, as provided by statute, to the widow for life with vested 


remainder to the plaintiffs. Sections 731.05(1), 731.27, Fla. Stat., F.S.A.[2] The appellant's argument, that the plaintiffs 
could not inherit under the homestead statute of descent because their parents were divorced and they were 
nonresidents of Florida and had not resided on the property, is rejected as without merit. Plaintiffs came within the 
statute as "lineal descendants in being at the time of the death of the decedent." Thereafter, the wife died, leaving a 
will under which her daughter Marie, the defendant here, was sole beneficiary. Upon the death of the widow, the said 
children owned the homestead property and were entitled to possession. The trial court was eminently correct in so
construing and applying the law, and the judgment appealed from should be and hereby is
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Affirmed.
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[1] "Section 1. Exemption of homestead; extent. — A homestead to the extent of one hundred and sixty acres of land, or the half of 
one acre within the limits of any incorporated city or town, owned by the head of a family residing in this State, together with one 
thousand dollars worth of personal property, and the improvements on the real estate, shall be exempt from forced sale under 
process of any court, and the real estate shall not be alienable without the joint consent of husband and wife, when that relation 
exists. * * *" 


"Section 4. Homestead may be alienated by husband and wife. — Nothing in this Article shall be construed to prevent the holder of a 
homestead from alienating his or her homestead so exempted by deed or mortgage duly executed by himself or herself, and by 
husband and wife, if such relation exists; nor if the holder be without children to prevent him or her from disposing of his or her 
homestead by will in a manner prescribed by law."


[2] "731.05 Property which may be devised


"(1) Any property, real or personal, held by any title, legal or equitable, with or without actual seisin, may be devised or bequeathed by 
will; provided, however, that whenever a person who is head of a family, residing in this state and having a homestead therein, dies 
and leaves either a widow or lineal descendants or both surviving him, the homestead shall not be the subject of devise, but shall 
descend as otherwise provided in this law for the descent of homesteads. * * *


"731.27 Descent of homesteads


"The homestead shall descend as other property; provided, however, that if the decedent is survived by a widow and lineal 
descendants, the widow shall take a life estate in the homestead, with vested remainder to the lineal descendants in being at the time 
of the death of the decedent."


Save trees - read court opinions online on Google Scholar.


Page 2 of 2Moorefield v. Byrne, 140 So. 2d 876 - Fla: Dist. Court of Appeals, 3rd Dist. 1962 - Googl...


5/9/2013http://scholar.google.com/scholar_case?case=2611656855954609985&q=140+So.+2d+876...








Select Year:   2009  Go


The 2009 Florida Statutes


Title XL
REAL AND PERSONAL 


PROPERTY


Chapter 712
MARKETABLE RECORD TITLES TO REAL 


PROPERTY


View Entire 
Chapter


712.06  Contents of notice; recording and indexing.-- 


(1)  To be effective, the notice referred to in s. 712.05 shall contain: 


(a)  The name or description of the claimant or the homeowners' association desiring to preserve any 
covenant or restriction and the name and particular post office address of the person filing the claim or 
the homeowners' association. 


(b)  The name and post office address of an owner, or the name and post office address of the person in 
whose name said property is assessed on the last completed tax assessment roll of the county at the 
time of filing, who, for purpose of such notice, shall be deemed to be an owner; provided, however, if a 
homeowners' association is filing the notice, then the requirements of this paragraph may be satisfied by 
attaching to and recording with the notice an affidavit executed by the appropriate member of the 
board of directors of the homeowners' association affirming that the board of directors of the 
homeowners' association caused a statement in substantially the following form to be mailed or hand 
delivered to the members of that homeowners' association: 


STATEMENT OF MARKETABLE TITLE ACTION


The [name of homeowners' association] (the "Association") has taken action to ensure that the [name of 
declaration, covenant, or restriction], recorded in Official Records Book _____, Page _____, of the 
public records of _____ County, Florida, as may be amended from time to time, currently burdening the 
property of each and every member of the Association, retains its status as the source of marketable 
title with regard to the transfer of a member's residence. To this end, the Association shall cause the 
notice required by chapter 712, Florida Statutes, to be recorded in the public records of _____ County, 
Florida. Copies of this notice and its attachments are available through the Association pursuant to the 
Association's governing documents regarding official records of the Association. 


(c)  A full and complete description of all land affected by such notice, which description shall be set 
forth in particular terms and not by general reference, but if said claim is founded upon a recorded 
instrument or a covenant or a restriction, then the description in such notice may be the same as that 
contained in such recorded instrument or covenant or restriction, provided the same shall be sufficient 
to identify the property. 
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(d)  A statement of the claim showing the nature, description, and extent of such claim or, in the case 
of a covenant or restriction, a copy of the covenant or restriction, except that it shall not be necessary 
to show the amount of any claim for money or the terms of payment. 


(e)  If such claim is based upon an instrument of record or a recorded covenant or restriction, such 
instrument of record or recorded covenant or restriction shall be deemed sufficiently described to 
identify the same if the notice includes a reference to the book and page in which the same is recorded. 


(f)  Such notice shall be acknowledged in the same manner as deeds are acknowledged for record. 


(2)  Such notice shall be filed with the clerk of the circuit court of the county or counties where the land 
described therein is situated, together with a true copy thereof. The clerk shall enter, record, and index 
said notice in the same manner that deeds are entered, recorded, and indexed, as though the claimant 
were the grantee in the deed and the purported owner were the grantor in a deed, and the clerk shall 
charge the same fees for recording thereof as are charged for recording deeds. In those counties where 
the circuit court clerk maintains a tract index, such notice shall also be indexed therein. 


(3)  The clerk of the circuit court shall, upon such filing, mail by registered or certified mail to the 
purported owner of said property, as stated in such notice, a copy thereof and shall enter on the 
original, before recording the same, a certificate showing such mailing. For preparing the certificate, 
the claimant shall pay to the clerk the service charge as prescribed in s. 28.24(8) and the necessary 
costs of mailing, in addition to the recording charges as prescribed in s. 28.24(12). If the notice names 
purported owners having more than one address, the person filing the same shall furnish a true copy for 
each of the several addresses stated, and the clerk shall send one such copy to the purported owners 
named at each respective address. Such certificate shall be sufficient if the same reads substantially as 
follows: 


I hereby certify that I did on this _____, mail by registered (or certified) mail a copy of the foregoing 
notice to each of the following at the address stated: 


 (Clerk of the circuit court) 


of _____ County, Florida, 


By  (Deputy clerk) 


The clerk of the circuit court is not required to mail to the purported owner of such property any such 
notice that pertains solely to the preserving of any covenant or restriction or any portion of a covenant 
or restriction. 


(4)  Failure of any purported owner to receive the mailed notice shall not affect the validity of the 
notice or vitiate the effect of the filing of such notice. 


History.--s. 6, ch. 63-133; s. 5, ch. 77-354; s. 7, ch. 82-205; s. 57, ch. 95-211; s. 4, ch. 97-202; s. 2, ch. 


2003-79; s. 110, ch. 2003-402. 
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Select Year:   2008  Go


The 2008 Florida Statutes


Title XL
REAL AND PERSONAL 


PROPERTY


Chapter 695
RECORD OF CONVEYANCES OF REAL 


ESTATE


View Entire 
Chapter


695.01  Conveyances to be recorded.-- 


(1)  No conveyance, transfer, or mortgage of real property, or of any interest therein, nor any lease for 
a term of 1 year or longer, shall be good and effectual in law or equity against creditors or subsequent 
purchasers for a valuable consideration and without notice, unless the same be recorded according to 
law; nor shall any such instrument made or executed by virtue of any power of attorney be good or 
effectual in law or in equity against creditors or subsequent purchasers for a valuable consideration and 
without notice unless the power of attorney be recorded before the accruing of the right of such 
creditor or subsequent purchaser. 


(2)  Grantees by quitclaim, heretofore or hereafter made, shall be deemed and held to be bona fide 
purchasers without notice within the meaning of the recording acts. 


History.--ss. 4, 9, Nov. 15, 1828; RS 1972; GS 2480; RGS 3822; CGL 5698; s. 10, ch. 20954, 1941; s. 8, ch. 


85-63. 
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348 So.2d 570 (1977)


William A. JOHNSON, As Administrator Ad Litem for the Estate of Carmella Fraccacreta, Appellant,
v.


Delores FRACCACRETA, Paolo Fraccacreta, a/K/a Paul Fraccacreta, Neal Watson, Frank Fraccacreta, and
Louise Watt, Jointly and Severally, Appellees.


No. 76-754.


June 17, 1977.
As Corrected On Rehearing August 12, 1977.


District Court of Appeal of Florida, Fourth District.


*571 Johnson, Ackerman & Bakst, P.A., and Larry Klein, West Palm Beach, for appellant.571


Guy C. Hill, West Palm Beach, for appellee, Delores Fraccacreta.


MAGER, Chief Judge.


This appeal is concerned with the validity of a conveyance made pursuant to a power of attorney.


The administrator ad litem of the Estate of Carmella Fraccacreta, appellant, contends that the power of attorney issued by the decedent
appointing her daughter Delores, appellee, as attorney in fact, did not authorize a conveyance by Delores of Carmella's property to
Carmella and Paolo, husband of the decedent. Appellant contends that the conveyance constituted a gift of the subject property contrary
to the general powers contained in the power of attorney.


The salient facts reflect that decedent owned the subject real property during her lifetime and executed a power of attorney appointing
Delores as her attorney in fact. The power of attorney gave Delores the power to:


"Bargain, sell, release, convey and mortgage lands .. . upon such terms and conditions, and under such covenants, as she
shall think fit and also for me and in my name as my act and deed to sign, sell, execute and deliver and acknowledge such
deeds... ."


*572 As attorney in fact, Delores executed a warranty deed conveying Carmella's property to Paolo and Carmella, husband and wife, as


tenants by the entireties. Carmella died several months after the execution of the power of attorney and the conveyance.[1]
572


The appellant contends that a general power of attorney does not authorize the agent to make a gift of the principal's property. Although it
appears that there is no Florida case law directly on point, the general rule announced in other jurisdictions is set forth in 73 A.L.R. 884:


"A general power of attorney authorizing an agent to sell and convey property, even though it authorizes him to sell for such
price and on such terms as to him shall seem proper, implies a sale for the benefit of the principal, and does not authorize
the agent to make a gift of the property, or to convey or transfer it without a present consideration inuring to the principal."
(Emphasis added).


See also Miyuki Okihara v. Clark, 71 F. Supp. 319 (D.Haw. 1947); Fujino v. Clark, 71 F. Supp. 1 (D.Haw. 1947), aff'd. 172 F.2d 384, 9 Cir.,
cert. den. 337 U.S. 937, 69 S.Ct. 1512, 93 L.Ed. 1743; Manna v. Pirozzi, 44 N.J. Super. 227, 130 A.2d 55 (1957); Shields v. Shields, 200
Cal. App.2d 99, 19 Cal. Rptr. 129 (1962); Bertelsen v. Bertelsen, 49 Cal. App.2d 479, 122 P.2d 130 (1942); Thompson v. Thompson, 190
Ga. 264, 9 S.E.2d 80 (1940).


The fact that some of the aforementioned cases are concerned with conveyance to a party other than the principal does not in our opinion
alter the application of the rule to the instant situation. The subject property was owned by Carmella at the time the power of attorney and
deed were executed, so that the conveyance by Delores to Carmella and Paolo was a gift to Paolo of a portion of Carmella's property by
virtue of the creation of an estate by entireties with the right of survivorship. In Shields, supra, the California Fourth District Court of Appeal
stated:


"A power of attorney conferring authority to sell, exchange, transfer or convey real property for the benefit of the principal
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does not authorize a conveyance as a gift or without a substantial consideration (citations omitted); and a conveyance
without the scope of the power conferred is void." (citations omitted). 19 Cal. Rptr. 130-131.


Although appellee contends that the conveyance by Delores to Carmella and Paolo was not a gift but, rather, an estate planning device to
avoid probate and its attendant costs so that Carmella did, in fact, receive consideration, we are referred nowhere in the record to any
evidence in support of such contention.


The court must look to the language of the instrument, as with any other contract, in order to ascertain its object and purpose. The
language of the agreement must be construed in such a manner so as to carry out the intent of the principal. We find no language in the
subject power of attorney which expressly or impliedly indicates an intention to authorize a gift of the principal's property. An agent has no
power to make a gift of his principal's property unless that power is expressly conferred upon the agent by the instrument or unless such
power arises as a necessary implication from the powers which are expressly conferred. Nor are we presented with any competent
substantial evidence of those circumstances surrounding the execution of the power of attorney that might be utilized as an aid in the
construction of the language contained in the instrument. See 2A C.J.S. Agency § 151, pp. 772-3.


For the reasons set forth in the foregoing opinion we are persuaded that the entry of the summary final judgment appealed from was error.
We further feel that the appellee failed to demonstrate the lack of a genuine issue of material fact in the trial court. This failure necessitates
a remand for further proceedings relative to any existing issues of material fact.


*573 Accordingly, the summary final judgment appealed from is reversed and the cause is remanded for further proceedings consistent
with our opinion as clarified.


573


GRANTED.


DOWNEY, J., concurs.


ANSTEAD, J., specially concurs, with opinion.


ANSTEAD, Judge, specially concurring:


I agree that the summary judgment should be reversed and the cause proceed on the merits. There is clearly an issue as to whether the
conveyance was an unauthorized gift, and hence void, or was an authorized conveyance, done pursuant to the intent and direction of
Carmella.


[1] The record reflects that the deed was recorded and thereafter Paolo conveyed the property to Delores for no stated consideration and that Delores
subsequently sold the property. The grantees ultimately conveyed the property back to Delores where it remains at the present time.
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258 So.2d 450 (1971)


In the Matter of ESTATE of Thomas J. McGINTY, Deceased.


No. 41194, County Judge's Court No. 29965.


December 1, 1971.
Rehearing Denied March 17, 1972.


Supreme Court of Florida.


*451 Burdick & Daves, West Palm Beach, for appellant.451


C.H. Albury, of Heuer & Albury, West Palm Beach, for appellee.


BOYD, Justice.


This cause is before us on appeal from the County Judge's Court, Palm Beach County. The judgment sought to be 
reviewed directly passes on the validity of a Florida Statute, giving this Court jurisdiction of the cause under § 4, Article 
V, of the Florida Constitution, F.S.A.


The basic issue presented is whether the purported devise by Thomas J. McGinty, deceased, of his residence in Palm 
Beach County, Florida, to his daughter, Patricia, is valid. The trial court held that the property was homestead and not 
subject to devise because the decedent was survived by lineal descendants. In reaching this result, the trial court held 
that the provisions of § 4(c), Article X, of the Florida Constitution, that a homestead is not subject to devise "if the 


owner is survived by spouse or minor child,"[1] (e.s.) was not in conflict and did not repeal Florida Statutes § 731.05(1), 
F.S.A., which provides:


"Any property, real or personal, held by any title, legal or equitable, with or without actual seisin, may be 
devised or bequeathed by will; provided, however, that whenever a person who is head of a family, 
residing in this state and having a homestead therein, dies and leaves either a widow or lineal 
descendants, or both surviving him, the homestead shall not be the subject of devise, but shall descend 
as otherwise provided in this law for the descent of homesteads." (e.s.)


The foregoing statute has remained substantially unchanged since 1933.[2]


The Constitution of Florida, as adopted in 1968, adds the requirement of minority as regards the surviving children of a 
deceased homestead owner. The Constitution of 1885, § 4, Article X, in effect at the time Florida Statutes § 731.05(1), 
F.S.A. was adopted simply provided:


"Nothing in this Article shall be construed to prevent the holder of a homestead from alienating his or 
her homestead so exempted by deed or mortgage duly executed by himself or herself, and by husband 
and wife, if such relation exists; nor if the holder be without children to prevent him or her from 
disposing of his or her homestead by will in a manner prescribed by law." (e.s.)


The class of persons designated as "minor children" is substantially different from and inconsistent with, "lineal 
descendants." We hold, therefore, that the requirements of Article X, § 4 of our present Constitution, adopted in 1968, 
controls and repeals the inconsistent provision of Florida Statutes § 731.05(1). The restraint on the right of an 
individual to devise his property at death should not be extended beyond that expressly allowed by the Constitution.


In the instant case, the four children of Thomas J. McGinty, widower, who survived him were not minors. All were over 
twenty-one years of age at the time of McGinty's death. We hold, therefore, that McGinty's devise of his residence to 
his daughter, Patricia Ann McGinty, is valid. Because of our decision on this controlling point, it is unnecessary to 
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consider the correctness of the trial court's findings regarding the dependency of the testator's adult children and the 
contiguous nature of the property in question.


Accordingly, the judgment of the trial court is reversed and the cause remanded for further proceedings consistent 
herewith.


It is so ordered.


*452 ROBERTS, C.J., and ERVIN, CARLTON, McCAIN and DEKLE, JJ., concur.452


ADKINS, J., dissents with opinion.


ADKINS, Justice (dissenting):


I must respectfully dissent.


The majority opinion takes the position that a restraint on the right of an individual to devise his property at death 
should not be extended beyond that expressly allowed by the Constitution.


It is well settled that the State Constitution is not a grant of power but a limitation upon power. Unless legislation duly 
passed be clearly contrary to some express or implied prohibition contained in the Constitution, the courts have no 
authority to pronounce it invalid. Harry E. Prettyman, Inc. v. Florida Real Estate Commission, 92 Fla. 515, 109 So. 442 
(1926); State ex rel. Jones v. Wiseheart, 245 So.2d 849 (Fla. 1971).


The right to inherit is controlled by legislative fiat, and devolution is a matter of legislative discretion. It is the sole 
province of the Legislature to designate heirs and to infuse inheritable blood into those who are to inherit the property 
of a decedent. See 10 Fla.Jur., Descent and Distribution, § 11, p. 243, citing Christopher v. Mungen, 61 Fla. 513, 55 
So. 273, reh. den. 61 Fla. 534, 55 So. 281 (1911); Coral Gables First National Bank v. Hart, 155 Fla. 482, 20 So.2d
647 (1945). See also 7 F.L.P., Descent and Distribution, § 3, p. 520.


The Legislature is empowered to determine the law of succession as long as such laws are not in conflict with the 
Constitution and additional legislative restrictions should be held valid. In other words, the Legislature may prescribe 
any method for succession of homestead or devise of homestead subject only to the prohibition that a homestead is 
not subject to devise "if the owner is survived by spouse or minor child." This provision is not in conflict with Fla. Stat. § 
731.05(1).


The majority opinion can be justified only if we overlook the basic principle that the Constitution is a limitation upon 
power, not a grant of power.


[1] Fla.Con. § 4(c), Art. X: "The homestead shall not be subject to devise if the owner is survived by spouse or minor child."


[2] Laws of Florida, 1933, c. 16103 § 6, p. 545.
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364 So.2d 439 (1978)


CITY OF MIAMI, a Florida Corporation, Petitioner,
v.


ST. JOE PAPER COMPANY, a Florida Corporation, Southeast Properties, Inc., a Florida 
Corporation, Hugh E. Matheson, Jr., Individually, and Sally S. Dommerich, Formerly Sally S. 


Matheson, Individually, Respondents.


No. 51775.


October 5, 1978.
Rehearing Denied December 14, 1978.


Supreme Court of Florida.


*441 Guy B. Bailey, Jr. and Jesse C. Jones of Bailey & Dawes, Miami, for petitioner.441


Wm. P. Simmons, Jr. and Eric B. Meyers of Shutts & Bowen, Miami, and Marion E. Sibley of Sibley, Giblin, Levenson 
& Glaser, Miami Beach, for St. Joe Paper Co.


Joseph P. Klock, Jr. of Steel, Hector & Davis, Miami, for Southeast Properties, Inc.


Edmund P. Russo of Russo, Van Doren & Allen, Coral Gables, for Hugh E. Matheson, Jr.


Nancy G. Linnan, Asst. Gen. Counsel, and J. Kendrick Tucker, Asst. Atty. Gen., Tallahassee for Reubin O'D. Askew, 
as Governor of the State of Florida.


Robert L. Shevin, Atty. Gen. of Florida, amicus curiae.


Chesterfield Smith, Tallahassee, Julian Clarkson, Fort Myers, of Holland & Knight, Tallahassee, for amicus curiae.


J. Richard Harris of Scott, Burk, Royce, Harris & Loucks, Palm Beach, for The Florida Bar, amicus curiae.


ADKINS, Justice.


This cause is here on petition for writ of certiorari supported by certificate of the District Court of Appeal, Third District, 
that its decision reported in 347 So.2d 622 is one which involves a question of great public interest. We have 
jurisdiction. See Florida Constitution, Article V, Section 3(b)(3).


Petitioner has attacked the constitutionality of Florida Statutes, Chapter 712, the Marketable Record Title Act. Also 
involved in this case is the question of whether an interloping or wild deed could constitute a root of title.


*442 Petitioner, hereinafter referred to as the city, filed a complaint to quiet its title to a tract of land on the north side of 
the Miami River at or near the river's entrance into Biscayne Bay. Upon motion, the amended complaint was dismissed 
on the ground that it appeared upon the face of the complaint that the city's claim was barred by the Marketable 
Record Title Act. The District Court of Appeal, in its opinion, recited the following history of the title, as described in the 
city's complaint:


442


"... 1. In 1845, the State of Florida acquired from the United States the lands under navigable waters.


"2. By Warranty Deed recorded December 15, 1898, Henry M. Flagler conveyed to the Florida East 
Coast Hotel Corporation portions of the mainland north of the Miami River and adjacent to Biscayne 
Bay:
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`containing fourteen acres, more or less, together with all and singular the riparian rights and 
submerged lands appertaining thereto.'


"3. By a special act of the Florida Legislature on June 2, 1919, the State of Florida granted to the City of 
Miami `for municipal purposes only, all its rights, title and interest ... to all submerged lands, including 
waterfront and riparian rights' to an area which included the mouth of the Miami River. The statutory 
grant included the following section:


* * * * * *


"`Sec. 2. That this grant shall not affect any other grant heretofore made to any individual or corporation 
and nothing herein shall be construed as depriving any riparian owner or proprietor of any rights under 
the laws of this State.'


"4. Beginning in 1920, the Florida East Coast Hotel Corporation bulkheaded and filled a portion of the 
property in question but left a yacht basin.


"5. On January 10, 1944, the St. Joe Paper Company (one of the defendants) recorded a warranty 
deed from the Florida East Coast Hotel Corporation which conveyed to it all of the lands with which we 
are here concerned including the yacht basin which was then in existence. * * * Some time after 1944, 
St. Joe filled and bulkheaded the yacht basin.


"6. All the defendants other than St. Joe claim under recorded deeds from St. Joe Paper Company 
subsequent to the 1944 deed to St. Joe Paper Company.


"7. On February 3, 1949, St. Joe recorded a plat (attached to the complaint) of the lands involved. This 
plat was approved by the City of Miami prior to recordation." 347 So.2d at 623 (Fla. 1977).


The Marketable Record Title Act is a comprehensive plan for reform in conveyancing procedures. It is a curative act in 
that it may operate to correct certain defects which have arisen in the execution of instruments in the chain of title. 
Curative statutes reach back on past events to correct errors or irregularities and to render valid and effective 
attempted acts which would be otherwise ineffective for the purpose the parties intended. They operate to complete a 
transaction which the parties intended to accomplish but carried out imperfectly.


The Marketable Record Title Act is also a statute of limitations in that it requires stale demands to be asserted within a 
reasonable time after a cause of action has accrued. It prescribes a period within which a right may be enforced.


The Marketable Record Title Act is also a recording act in that it provides for a simple and easy method by which the 
owner of an existing old interest may preserve it. If he fails to take the step of filing the notice as provided, he has only 
himself to blame if his interest is extinguished. The legislature did not intend to arbitrarily wipe out old claims and 
interests without affording a means of preserving them and giving a reasonable period of time within which to take the 
necessary steps to accomplish that purpose.


This court in Mahood v. Bessemer Properties, Inc., 154 Fla. 710, 18 So.2d 775 (1944), held that the legislature may 
legitimately use a recording statute as a means of getting *443 rid of stale claims. Florida Statutes 695.20, enacted in 
1941, voided contracts for the purchase of lands which were left by the collapse of the Florida Real Estate boom of the 
1920's. Under the terms of the statute, persons who had contracted to purchase land prior to a certain date, but had 
not placed a deed on record or obtained a decree and were not in possession, were declared to have no interest in the 
land unless they had given notice of their claims by recordation in one of several ways specified and within six months 
from the adoption of the statute.


443


Catsman, the Marketable Record Title Act and Uniform Title Standards, Volume 3, Florida Real Property Practice 
(1965) Section 6.2 describes the nature of the act as follows:
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"The chief purpose of the act is to extinguish stale claims and ancient defects against the title to real 
property, and, accordingly, limit the period of search. The act is different from a statute of limitations. In 
a statute of limitations a claim of a vested, present interest is cut off because of the claimant's failure to 
sue. If suit is not filed, the claim is lost. By the Marketable Record Title Act, any claim or interest, vested 
or contingent, present or future, is cut off unless the claimant preserves his claim by filing a notice 
within a 30-year period. See § 6.5. If a notice is not filed, the claim is lost. The act also goes beyond a 
curative act. Curative legislation only corrects certain minor or technical defects through the passage of 
time, whereas under the Marketable Record Title Act, most defects or clouds on title beyond the period 
of 30 years are removed and the purchaser is made secure in his transaction."


This court has acknowledged the constitutionality of the act in Marshall v. Hollywood, Inc., 236 So.2d 114 (Fla. 1970), 
and Odom v. Deltona Corporation, 341 So.2d 977 (Fla. 1976). We now specifically hold that the Marketable Record 
Title Act is constitutional.


Courts of other states have ruled that similar marketable title acts are constitutional. See Wichelman v. Messner, 250 
Minn. 88, 83 N.W.2d 800 (1957) (in depth discussion of the Act's constitutionality); Tesdell v. Hanes, 248 Iowa 742, 82 
N.W.2d 119, 123 (1957) ("We are satisfied the legislature had ample authority to enact a limitation ... subject to a 
condition that a reasonable time must elapse before it becomes effective."); Lane v. Traveler's Insurance Company,
230 Iowa 973, 299 N.W. 553, 555 (1941) ("little doubt of the desirability of statutes giving greater effect and stability to 
record titles.") See also discussion in Note, Constitutionality of Market Title Legislation, 47 Iowa L.Rev. 413, 428-29 
(1962).


Other decisions by this court upholding the constitutionality of similar legislative enactments make it clear that the Act 
can constitutionally be applied to bar the city's claim. In Mahood v. Bessemer Properties, Inc., supra, this court upheld 
the constitutionality of the application, to a purchaser under a 1925 contract, of a 1941 act which removed from titles to 
realty the clouds of unperformed contracts of record unless suit be brought within six months. In In Re Estate of 
Brown, 117 So.2d 478 (Fla. 1960), this court held constitutional the application, to a claim arising before its passage, 
of a 1953 statute which barred claims against an estate after three years. In H.K.L. Realty Corporation v. Kirtley, 74 
So.2d 876 (Fla. 1954), this court upheld the constitutionality of the application of a twenty-year statute of limitations to 
mortgages on a given date after one year from such given date on the ground that a reasonable time is provided for 
the enforcement of a cause of action before the restriction becomes effective. See Buck v. Triplett, 159 Fla. 772, 32 
So.2d 753, 754-55 (1947) where the court said:


"We are committed to the rule that statutes of this nature [statute of limitations] are good where a 
reasonable time is allowed to prosecute an asserted right."


and Campbell v. Horne, 147 Fla. 523, 3 So.2d 125, 126 (1941) where the court said:


"The law is well settled by decisions of the Supreme Court of the United States *444 and in other 
jurisdictions, that statutes of limitation affecting existing rights are not unconstitutional if a reasonable 
time is given for the enforcement of the right before the bar takes effect."


444


The city contends that the application of the Act to bar its claim violates the due process clause of the Fourteenth 
Amendment to the Constitution of the United States.


Although it is a most important limitation on state action, due process has never been an absolute prohibition against 
state legislation adversely affecting property rights. It has been held over and over again that general limitations on 
state action do not extinguish the state's police power to enact legislation "reasonably necessary to secure the health, 
safety, good order, comfort or general welfare of the community." See Atlantic Coast Line Railroad v. Goldsboro, 232 
U.S. 548, 558, 34 S.Ct. 364, 368, 58 L.Ed. 721 (1914).


In determining whether state action violates due process principles, a court must choose between protecting the 
individual's guaranteed rights on one hand and the welfare of the general public on the other. This method of 
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determining whether a state meets the requirements of due process is called the "balancing of interest" test. See
Simes & Taylor, The Improvement of Conveyancing by Legislation, 255-56 (1960).


The Marketable Record Title Act, designed to simplify conveyances of real property, stabilize titles and give certainty 
to land ownership, is certainly legislation concerning the welfare of the public. See Chicago Burlington & Quincy 
Railroad Company v. Illinois, 200 U.S. 561, 592, 23 S.Ct. 341, 50 L.Ed. 596 (1906).


The city contends, however, that the retroactive nature of the Act makes it an arbitrary and unreasonable exercise of 
police power. But retroactive statutes have been almost universally declared constitutional when a reasonable time 
was given to protect property interests by complying with the new requirements. Atchafalaya Land Co. v. F.B. Williams 
Cypress Co., 258 U.S. 190, 42 S.Ct. 284, 66 L.Ed. 559 (1922); Wheeler v. Jackson, 137 U.S. 245, 11 S.Ct. 76, 34 
L.Ed. 659 (1890); Vance v. Vance, 108 U.S. 514, 2 S.Ct. 854, 27 L.Ed. 808 (1883).


Thus, the constitutional objection that retroactive application of a statute results in a deprivation of due process is 
obviated where the statute gives owners of old claims still enforceable at the time of the statutory enactment a 
reasonable time to take certain steps to preserve their interests.


For example, in Vance v. Vance, supra, the constitution of Louisiana was amended in April, 1868, to provide that "`the 
tacit mortgages and privileges now existing in the state shall cease to have effect against third persons after the first of 
January, 1870, unless duly recorded'." Despite the retroactive effect of the statute in barring property rights conveyed 
prior to the enactment of the statute, the court held that the statutory limitation affecting those existing rights was 
constitutional. The court reasoned that such retroactive application was not prohibited by the due process clause of the 
Fourteenth Amendment because a reasonable time was given for the enforcement of the action before the bar took 
place.


Indeed, in Wichelman v. Messner, supra, the Minnesota Marketable Record Title Act was attacked on the very ground 
that its retroactive features violated due process of law. In upholding the Minnesota Act as a proper retroactive 
recording act the Supreme Court of Minnesota held:


"The recordation provisions of the act provide for a simple and easy method by which the owner of an 
existing old interest may preserve it. If he fails to take the step of filing the notice as provided, he has 
himself to blame if his interest is extinguished. `The constitutionality of imposing this duty would seem 
to have been settled beyond question by the decisions sustaining retroactive recording statutes.' 
Scurlock, Retroactive Legislation Affecting Interest in Land, Mich. Legal Studies, p. 82; Klasen v. 
Thompson *445 supra [189 Minn. 254, 248 N.W. 817]." 83 N.W.2d at 817.445


Two Iowa cases have similarly upheld the validity of the Iowa Marketable Record Title Act as against the same ground 
of attack. Tesdell v. Hanes, supra; Lane v. Traveler's Ins. Co., supra.


We are not confronted with the question of whether the Marketable Record Title Act can be utilized to divest the 
people of the State of Florida of sovereign lands held in public trust for them. This case is not similar to Odom v. 
Deltona Corporation, 341 So.2d 977 (Fla. 1977), where the Trustees of the Internal Improvement Fund without any 
notice to the public conveyed certain properties. In the case sub judice, the Legislature did not lose control of lands 
"irrevocably vested" in the trustees, Trustees of Internal Improvement Fund v. Root, 59 Fla. 648, 51 So. 535 (1910),
so the grant to the city was effective. The validity of Chapter 8305, Special Acts of 1919, has been recognized by the 
Trustees of the Internal Improvement Fund. Trustees of Internal Improvement Fund v. Claughton, 86 So.2d 775, 785 
(1956).


The Special Act granted to the city "for municipal purposes only" all of the state's "right, title and interest insofar as the 
same can be granted, to all submerged lands, including water front and riparian rights." The provision that the grant 
was "for municipal purposes only" was not a reservation or exception, as nothing was severed from that which was 
granted. See City of Jacksonville v. Shaffer, 107 Fla. 367, 144 So. 888 (1932). This provision is a restriction on the use 
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of the property and does not fall within the category of true easements. See Moore v. Stevens, 90 Fla. 879, 106 So. 
901, 43 A.L.R. 1127 (1925).


We next consider the question of whether the Marketable Record Title Act applies so as to bar claims of title in the 
subject property where it was previously held in public trust by the state, but later conveyed to the city. The city 
contends that certain exceptions in Florida Statutes, Section 712.04, prevent the application of the Marketable Record 
Title Act to the city's claim. This statute reads as follows:


"Subject to the matters stated in § 712.03, such marketable record title shall be free and clear of all 
estates, interests, claims or charges whatsoever, the existence of which depends upon any act, title 
transaction, event or omission that occurred prior to the effective date of the root of title. All such 
estates, interests, claims or charges, however denominated, whether such estates, interests, claims or 
charges are or appear to be held or asserted by a person sui juris or under a disability, whether such 
person is within or without the state, whether such person is natural or corporate, or is private or 
governmental, are hereby declared to be null and void, except that this chapter shall not be deemed to 
affect any right, title or interest of the United States, Florida or any of its officers, boards, commissions 
or other agencies reserved in the patent or deed by which the United States, Florida or any of its 
agencies parted with title." (emphasis supplied).


The city says that it is an agency of the State of Florida and thereby stands in the place of the state. The language of 
this section discloses a sharp distinction between the rights of the state and those of municipalities. Under this section 
a reservation of an "interest in the state" is protected when expressly set forth in a conveyance from the state. The 
interest of a municipality is the same as that of any other person and may be extinguished by operation of the act. The 
term agency (as contained in this section) does not include municipalities for Section 712.01(1) Florida Statutes, 
defining terms used in the act, contains the following:


"The term person as used herein denotes singular or plural, natural or corporate, private or 
governmental, including the state and any political subdivision or agency thereof as the context for the 
use thereof requires or denotes."


The city argues that its claim was not barred by the Marketable Record Title Act because the root of title relied on by 
St. *446 Joe (i.e., the deed to it from Florida East Coast Hotel Corporation) is a wild deed. St. Joe counters with the 
argument that Florida East Coast Hotel Corporation acquired title by conveyance from Henry M. Flagler; therefore, St. 
Joe's root of title was not a wild deed. St. Joe relies upon Marshall v. Hollywood, Inc., supra, where Atlantic Beach 
Corporation, with Marshall as majority stockholder, acquired title to the real property in controversy in 1913. In 1924 a 
forged deed purported to convey the same property to defendant's predecessors. The defendant, Hollywood, Inc., 
claimed under a 1931 deed. The disputed land had remained wild, unimproved, and vacant. It was held that the trial 
court properly dismissed the complaint. Although the deed initiating the chain of title under which defendant claimed 
was forged and void, this deed formed but one link in the chain predating the effective root of title. The District Court of 
Appeal (Marshall v. Hollywood, Inc., supra,) affirmed the judgment dismissing the complaint with prejudice and 
certified its decision to this court as being one which passed upon a question of great public interest. We approved the 
decision of the District Court of Appeal, saying:


446


"... Claims arising out of transactions, whether based upon forgeries or not, predating the effective roots 
of title are extinguished by operation of the Act unless claimants can come in under any of the specified 
exceptions to the Act. In this case, petitioner fails to qualify under any of the exceptions to the Act, and, 
therefore, petitioner's claims are barred.


"4. The certified question involved in this cause was, in effect, whether the Marketable Record Titles to 
Real Property Act, Ch. 712, F.S. confers marketability to a chain of title arising out of a forged or wild 
deed, so long as the strict requirements of the Act are met. This question is answered in the 
affirmative." Marshall v. Hollywood, Inc., 236 So.2d 114, 120.
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In Whaley v. Wotring, 225 So.2d 177 (Fla. 1st DCA 1969), plaintiff's chain of title was based on his predecessor's 
1908 deed, while defendant's root of title was a land patent issued in 1897. The court applied the Marketable Record 
Title Act and held that the patentee's heirs were precluded from asserting whatever claim, if any, they had under the 
1897 land patent, since the 1908 deed in plaintiff's chain of title had been on record for more than thirty years. The 
court in its opinion said:


"The purpose of Chapter 712, Florida Statutes, F.S.A., the Marketable Record Title Act, is to render 
marketable any estate in land recorded for thirty years or more and to make same free and clear of any 
interest arising from a title transaction, act, event, or omission, which occurred prior to the effective date 
of the root of title. `Root of Title' is defined as the last title transaction recorded at least thirty years. All 
interest arising prior to root of title is declared null and void unless such interest falls within one of those 
classes specifically excepted. By legislative declaration this act is to be liberally construed to effect the 
purpose of simplifying and facilitating land title transactions by allowing persons to rely upon a deed 
recorded for a period of thirty years or more. The Act contains a provision for protecting those claims 
which it would extinguish." 225 So.2d at 181.


In Wilson v. Kelley, 226 So.2d 123 (Fla. 2d DCA 1969), the plaintiffs contended that an instrument could not qualify as 
a root of title within the contemplation of the Act unless it constitutes part of the chain of title emanating from the 
sovereign. In rejecting this contention the court said:


"... To hold as suggested by plaintiffs would frustrate the Act's intended beneficial effects, and the Act's 
utility would largely be confined to the elimination of ancient use restrictions and to the curing of formal 
irregularities, a function already performed by other statutes and usually more quickly than the 
marketable title act.


"The Act, as a marketable title act, is not concerned with the quality of the title conveyed by the root of 
title so long as the root purports to convey the estate *447 claimed. This can be so even though a deed 
is not part of the chain of title emanating from the sovereign and is therefore often called an `interloping' 
or `wild' deed. It can, under the marketable title acts, form a root of title which may eventually cut off the 
interest of a person who might otherwise have a claim. Therefore, a marketable title act can cure a 
break in the chain of title, if the break is sufficiently old." 226 So.2d at 127.


447


Unquestionably the deed from Flagler to Florida East Coast Hotel Corporation was a wild deed. The effective root of 
title was the deed from Florida East Coast Hotel Corporation to St. Joe Paper Company on January 10, 1944, and the 
wild deed was merely a link in a chain commencing before the effective root of title. The claim of the city would be 
barred under the reasoning in Marshall v. Hollywood, Inc., supra.


However, the city says that Florida East Coast Hotel Corporation did not have title to the submerged lands. The city 
argues that the conveyance of 14 acres "together with all and singular, the riparian rights and submerged lands 
appertaining thereto" was ineffective so that Florida East Coast Hotel Corporation held record title to nothing more 
than the initial 14 acres. To say otherwise, the city contends, would result in Florida East Coast Hotel Corporation 
holding title by a wild deed to the Atlantic Ocean bottom. St. Joe contends that this is immaterial, for the deed from 
Florida East Coast Hotel Corporation to St. Joe on January 10, 1944, could constitute the root of title even though this 
conveyance may be classified as a wild deed. Florida East Coast Hotel Corporation bulkheaded and filled a portion of 
the property in question in 1920, but left a yacht basin. The deed to St. Joe conveyed all of the lands involved and, 
after 1944, St. Joe filled and bulkheaded the yacht basin. We are asked to hold, without equivocation, that a wild deed 
may constitute a root of title. We so hold.


The city argues that a wild deed is void and passes no interest whatsoever in the land. This being so, the city 
contends that a wild deed cannot be the foundation for a vested estate that would fall under the protection of the Act. 
The city states that the Act requires that there be a "root of title" which involves a "title transaction." A "title transaction" 
is defined by Florida Statutes, Section 712.01(3) as one which affects title. The city contends that a wild deed does not 
affect title.
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This court, as well as the First, Second and Fourth District Courts of Appeal have made it clear that the Marketable 
Record Title Act deviates from common law and prior statutes and, by dicta, have said that a wild deed, properly 
executed and recorded, may establish a new and valid title after 30 years. Marshall v. Hollywood, supra; Whaley v. 
Wortring, supra; Wilson v. Kelley, supra.


This court in ITT Rayonier, Inc., v. Wadsworth, 346 So.2d 1004 (Fla. 1977) rejected the argument that only a valid 
deed could act as a root of title. In this decision the terms "root of title" and "title transaction" were construed as 
follows:


"... It should be obvious that the deed `purports' to create or transfer an estate. Purport is defined in 
Webster's 3d New International Dictionary, unabridged (1962), as `profess outwardly: have the often 
specious appearance of being.' Certainly the Legislature intended the word `purport' to have its 
accepted meaning. The 1937 deed meets that meaning.


"The deed `affects title' and, in turn, is a title transaction as those terms have been construed in Florida. 
In Marshall v. Hollywood, Inc., 224 So.2d 743 (Fla. 4th DCA 1969), the Fourth District Court, speaking 
through Judge Reed, stated at page 749:


`The word "affecting" as it is used in the second sentence of Section 712.02 in the clause "affecting the 
title to the land" does not carry the narrow meaning of "changing or altering". The word is used in the 
broader sense meaning "concerning" or "producing an effect upon". In this broad sense, even a void 
instrument of record "affects" land titles by casting a cloud or doubt *448 thereon. Clements v. 
Henderson, 1915, 70 Fla. 260, 70 So. 439; Brown v. Solary, 1896, 37 Fla. 102, 19 So. 161'." 346 So.2d
at 1010.


448


In this case it appeared that Wadsworth, Sr., died in 1930 possessed of homestead property and survived by his 
widow and four children. The statute governing the descent of homestead provided that the surviving spouse would 
receive a life estate in the homestead property subject to vested remainders in any children. In 1937 Mrs. Wadsworth, 
the surviving spouse, executed a deed conveying the entire fee simple to herself and her son as tenants in common. 
In 1942 Mrs. Wadsworth and her son conveyed the property to Rayonier. Rayonier claimed a Marketable Record Title 
free and clear of the children's vested remainder since that interest arose prior to the 1937 root of title.


The children argued that Florida Statutes, Section 712.03(1) preserves estates, interests, easements, and use 
restrictions disclosed by and defects inherent in the muniments of title on which the estate is based, beginning with the 
root of title. The children said that this statute preserved their interest because the 1937 deed had two inherent 
defects: 1) it conveyed their remainder interest and, 2) it conveyed property from Mrs. Wadsworth to herself. These 
arguments were rejected because the term "defects inherent in the muniments of title" do not refer to defects or 
failures in the transmission of title, but refer to defects in the makeup or constitution of the deed on which the 
transmission of title depends. The children's arguments were geared to defects in the transmission and there was 
nothing on the face of the deed to indicate that it conveyed the children's remainder interest, so those interests were 
not saved from extinguishment.


The 1944 deed to St. Joe purported to create an estate and qualified as a "root of title." The city gains no help from the 
provisions of Florida Statutes, Section 712.03(1) because there was nothing on the face of the deed to indicate that it 
conveyed any interest of the city. This court made it clear that Florida Statutes, Section 712.03(1) refers only to defects 
in the makeup of the deed when we said:


"Section 712.03, Florida Statutes, provides that marketable record title will not extinguish six categories 
of rights that predate the root of title. The first of them, found in subsection (1), is `estates or interests, 
easements and use restrictions disclosed by and defects inherent in the muniments of title on which 
said estate is based beginning with the root of title.' The children argue that their remainder interests 
are within the first category because the 1937 deed has two inherent defects: (1) it conveyed their 
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remainder interests and (2) it conveyed property from Lotta to herself. The phrasing of their argument 
shows a misunderstanding of the statute. As the Fourth District Court of Appeal stated in Marshall:


`The terms "defects inherent in the muniments of title" do not refer to defects or failures in the 
transmission of title, as the plaintiffs argument suggests, but refer to defects in the make up or 
constitution of the deed or other muniments of title on which such transmission depends'." 224 So.2d
743 at 751.


"The face of the deed does not reflect the defect of a conveyance from Lotta to herself." ITT Rayonier, 
Inc., v. Wadsworth, supra, at 1010.


The 1944 deed to St. Joe does not reflect that it was a wild deed nor does it appear that there is any defect in the 
makeup of the deed. This wild deed may properly constitute a "root of title."


The city also implies that the Marketable Record Title Act operates as a means whereby people can steal land. Florida 
Statutes, Section 712.03(6) excepts the rights of any person in whose name the land has been assessed on county 
tax rolls for a period of three years. This section of the statute requires that owners of land pay their taxes and by 
doing so, would stop any party from pirating their land. Moreover, an interest in land can be preserved by any *449
party by filing a notice within the 30-year period subsequent to the root of title in accordance with Section 712.05, 
Florida Statutes.


449


The court in Wilson v. Kelly, supra, also noted the safeguards which would prevent an interloping deed from cutting off 
another person's deserving interest in favor of an undeserving person. In this case the court said:


"For those who are concerned with the likelihood that the Act will allow an interloping deed to cut off 
another person's deserving interest in favor of an undeserving person, there are safeguards in the Act 
to prevent this from happening. A claimant will not be cut off if he has been a party to any title 
transaction recorded within a period of not less than thirty years or if he files a simple notice prescribed 
by the Act during the time allowed for this purpose. He will not be cut off if he remains in possession or 
if the land is assessed to him on the tax roll. Even if it is no longer assessed to him he is protected if it 
was assessed to him at any time during the preceding three years. But if he has been a party to no title 
transaction recorded for at least thirty years during which time he has also failed to file the notice, and if 
for more than three years he has allowed the land to be assessed for taxation to someone else, and if 
neither he nor any person claiming under him is in possession of the land, it would not seem unjust that 
his claim should be subordinate to another person's claim that is based upon a chain of title going back 
to an instrument or court proceeding that has been recorded at least thirty years, and that `purports to 
create or transfer the estate' claimed by the second person. In the public interest of simplifying and 
facilitating land title transactions, it does not seem unreasonable for the legislature to create a 
presumption that one who is negligent in claiming his land has abandoned his claim." 226 So.2d at 127.


In summary we point out that the question of whether the Marketable Record Title Act can be utilized to divest the 
state of sovereign land is not considered, as it is not an issue in the case. By this opinion we hold:


1) The Marketable Record Title Act is constitutional;


2) The city is not an agency of the state and does not stand in the place of the state in the application of the provisions 
of the Marketable Record Title Act;


3) A wild or interloping deed may constitute a root of title.


The decision of the District Court of Appeal, as well as the opinion expressing the views of the court, are approved. 
The writ of certiorari is discharged.


ENGLAND, C.J., and BOYD, OVERTON, SUNDBERG, HATCHETT and ALDERMAN, JJ., concur.
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125 So.2d 587 (1960)


John D. STEELE, Appellant,
v.


HALLANDALE, INC., a Florida corporation, Corbett E. Baker, and Mary S. Travis, a Married 
Woman, joined by her husband, Guy O. Travis, Appellees.


No. 2031.


December 21, 1960.


District Court of Appeal of Florida. Second District.


*588 John D. Steele, Hallandale, for appellant.588


James A. McCauley of Walden & Ryan, Dania, for appellees Travis.


John D. Steele, Hallandale, for appellee Hallandale, Inc.


SHANNON, Judge.


John D. Steele, appellant, as one of the defendants below, filed this interlocutory appeal from an order denying his 
motion to dismiss the complaint. The transaction with which this suit is concerned arose from a written contract 
between Hallandale, Inc., a Florida corporation, and Mary S. Travis and Guy O. Travis, her husband. This was a trade 
and barter transaction in which the corporation received a certain yacht and Mary and Guy Travis received certain real 
estate.


By the terms of the contract, the corporation agreed to be responsible for a mortgage which existed on the real estate. 
In this regard, the contract reads as follows:


"In addition to the foregoing, the undersigned officers of The First Party corporation do agree to 
idemnify the Second Party against having to make any payment on, or forever being responsible for the 
existing first mortgage on the real property. The nature of this paragraph is such that if for any reason 
the First Party should not be able to make payments on or satisfy the mortgage then it shall become the 
duty of the undersigned officers to make the payments and satisfy the mortgage personally as their own 
individual debt."


John D. Steele signed the instrument as president of the corporation. The complaint, after setting forth the sale of the 
yacht by the defendants, alleges default on the mortgage payments. By this suit, the plaintiffs seek an accounting and 
a decree against Steele, individually.


Steele's motion to dismiss the suit against him in his individual capacity was denied below. This being an interlocutory 
appeal, it is only necessary that the allegations in the complaint show that the contract involved makes Steele 
individually responsible to the plaintiffs under certain circumstances. Whether he is or is not can only be determined by 
the evidence. The contract is made a part of the complaint and it is from these two instruments that the allegations as 
to the liability of Steele, individually, are predicated.


In the Florida case of Ballas v. Lake Weir Light & Water Co., 100 Fla. 913, 130 So. 421, the Supreme Court stated the 
rule that governs in a case like the present one. While the officers were not held personally liable in the Ballas case, 
the Court based its decision on the wording of the contract, saying at 426 of 130 So.:


589
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*589 "* * * Looking at the whole instrument, we think it sufficiently appears upon its face to have been 
the intent of the parties to bind the corporation and not to personally bind R.L. Martin and Lucile Potter, 
and we so hold."


In the Ballas case then our Supreme Court has adopted the general rule that this is a question of contract 
interpretation. In the present case the contract specifically provides that the "officers of the corporation do indemnify"
and this language comes clearly within the general rule. In 13 Am. Jur., Corporations, § 1049, at 993, it is said:


"As a general rule, so far as the liability on corporate contracts is concerned, directors and officers of 
corporations are in the same position as agents of private individuals. As is true of agents generally, it 
is well settled that the officers of a corporation are not personally liable on its contracts if they do not 
purport to bind themselves individually. On the other hand, if in executing a contract for the corporation, 
a director or officer employs terms which in legal effect charge himself, he may be sued upon the 
instrument itself as a contracting party, for the reason that by the use of such terms he has made the 
contract his own. In most instances in which the question at hand has arisen, however, the contract is 
not clearly that of the corporation alone or of the officer signing it, but is ambiguous in such respect. In 
such case, since the determination of this liability depends upon the construction of a written agreement 
and since the general rule is that the intention of the parties as derived from the instrument determines 
the construction of the contract, most courts now hold that the liability of the signer of a contract, which 
may be either a corporate contract or impose individual liability on a corporate officer, is governed by 
the intention of the parties in such respect as derived from the instrument. * * *"


19 C.J.S. Corporations § 840, also discusses this rule. In addition, there are several cases from other jurisdictions in 
accord with Ballas v. Lake Weir Light & Water Co., supra. Such cases include Columbia Casualty Co. v. Bern-El 
Construction Corp., 20 Misc.2d 85, 196 N.Y.S.2d 905; Texas Co. v. Seaboard Nat. Bank, 26 Ohio App. 104, 159 N.E. 
842; and Tennessee Chemical Co. v. Cheatham, 217 Ala. 399, 116 So. 420. The decision in Ballas v. Lake Weir Light 
& Water Co., supra, is commented upon in Hill v. Gratigny, 6 Cir., 1931, 52 F.2d 142.


In the instant case it is specifically set forth in the contract that the undersigned officers do agree to indemnify. In light 
of the authorities noted above, we find no error in denying the motion to dismiss and the decree of the chancellor is 
affirmed.


Affirmed.


ALLEN, C.J., and PATTEN, GEORGE L., Associate Judge, concur.
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742 So.2d 846 (1999)


Ruth M. DIAZ, a/k/a Ruth Albala, Appellant,
v.


Sandra J. PLUMHOFF, Appellee.


No. 98-02881.


September 17, 1999.


District Court of Appeal of Florida, Second District.


Christopher Desrochers, Winter Haven, for Appellant.


Samuel G. Crosby, Lakeland, for Appellee.


GREEN, Judge.


Defendant, Ruth M. Diaz, a/k/a Ruth Albala (Diaz), appeals the trial court's summary judgment in favor of plaintiff, 
Sandra J. Plumhoff (Plumhoff), which quieted title and declared Plumhoff to be the owner of real property previously 
owned by Diaz, but deeded to Plumhoff by sheriff's sale under section 56.061, Florida Statutes (1997). We reverse.


This is apparently a case of first impression, and the underlying facts are not in dispute. Plumhoff obtained a money 
judgment against Diaz for $8,206.60, plus $567.40 in prejudgment interest. Both parties agree the judgment did not 
constitute a lien on the property of Diaz because no certified copy containing the address of *847 Plumhoff was ever 
recorded. See § 55.10, Fla. Stat. (1997); Hott Interiors, Inc. v. Fostock, 721 So.2d 1236 (Fla. 4th DCA 1998); 
Robinson v. Sterling Door & Window Co., 698 So.2d 570 (Fla. 1st DCA 1997); Steinbrecher v. Cannon, 501 So.2d
659 (Fla. 1st DCA 1987); Smith v. Venus Condominium Ass'n, 352 So.2d 1169 (Fla. 1977). Simply stated, Plumhoff 
short-circuited the regular channel for such collections by proceeding directly under section 56.061, which reads in 
pertinent part: "Lands and tenements, goods and chattels, equities of redemption in real and personal property, and 
stock in corporations, shall be subject to levy and sale under execution." The trial judge held that Plumhoff was not 
required to proceed under section 55.10 because the perfecting of a lien under the circumstances of this case is not 
necessary in order for the sheriff to proceed under aforementioned section 56.061 of the Florida Statutes.


847


Much has been written about the necessity for compliance with the requirements of section 55.10, and we do not 
readdress that issue, except to hold that compliance was necessary in this case before the sheriff was empowered to 
proceed with levy and sale under section 56.061. See Hott, Robinson, Steinbrecher, and Smith. As mentioned above, 
we are aware of no precedent which would empower the sheriff to do otherwise.


Chapter 55 of the Florida Statutes deals exclusively with the subject of judgments, whereas chapter 56 is devoted to 
final process. Final process is the last process in a suit to enforce execution of a judgment and is distinguished from 
mesne process, which includes writs issued during the progress of a case and before final judgment. See BLACK'S 
LAW DICTIONARY 1370 (6th ed.1990). Section 56.061 only describes the types of property which are subject to levy 
and sale under execution. A judgment creditor must first perfect a lien against the lands of a judgment debtor before 
proceeding with final process under section 56.061.


We therefore, reverse the summary judgment in favor of Plumhoff and remand with directions for proceedings 
consistent with this opinion.


Reversed.


BLUE, A.C.J., and SALCINES, J., Concur.
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766 So.2d 239 (2000)


Betty O. MUKA, Assignee, Appellant,
v.


HORIZON FINANCIAL CORPORATION, and Michael D. Hackney, Appellees.


No. 4D98-3098.


February 2, 2000.


District Court of Appeal of Florida, Fourth District.


Betty O. Muka, Ithaca, New York, pro se.


Gregory S. Grossman and Eduardo W. Gonzalez of Steel Hector & Davis, LLP, Miami, for appellee Michael D. 
Hackney.


FARMER, J.


The essential question in this appeal is unique to this state. The issue is whether a judgment creditor may register a 
foreign judgment in Florida that is no longer effective where rendered and has not been revived. We conclude that the 
judgment may not be registered here.


In 1985 a federal district court sitting in Texas rendered a money judgment in favor of Herbert Oakes and against 
Horizon Financial Corporation. Oakes has apparently since assigned the judgment to appellant. Under Texas law, a 
judgment becomes dormant—that is to say, it will no longer be enforced by the rendering court—after the lapse of ten 
years, but it may be revived if an action for revival is brought within two years from the date it became dormant. More 
than two years after this judgment became dormant, the assignee of the judgment brought a revival action in the 
rendering court, arguing that the absence of the debtor from the rendering state extended the revival period. That court 
ruled that revival of the judgment was barred by the Texas statute of limitations. Its decision is under appeal to the 
federal appellate court. Meanwhile the assignee seeks to register the judgment in Florida under the Florida 


Enforcement of Foreign Judgments Act (FEFJA).[1] The trial judge barred registration because the judgment was no 
longer enforceable in the rendering state.


FEFJA provides a statutory means of enforcing foreign judgments, as an alternative to the option of bringing a new, 
*240 formal action on the judgment in Florida. Judgment creditors seek registration of judgments outside the state of 
rendition in order to reach property of the judgment debtor to satisfy their judgments in the forum of registration. The 
statutory scheme of registration in Florida is thus a remedy implementing the requirement of full faith and credit to the 
judgments of the United States and the States of the Union, the purpose of which is to allow enforcement of money 
judgments throughout the Union.


240


The requirement of full faith and credit arises under the United States Constitution and legislation passed by Congress. 


The Full Faith and Credit Clause and its implementing statute[2] require every state to give the same effect to judicial 
proceedings as the rendering state gives them. Durfee v. Duke, 375 U.S. 106, 84 S.Ct. 242, 11 L.Ed.2d 186 (1963); 
Riley v. New York Trust Co., 315 U.S. 343, 62 S.Ct. 608, 86 L.Ed. 885 (1942). These provisions provide that the 
judgments of the courts of each state be given the same, i.e., neither more nor less, effect in the enforcing states than 
they are given in the state that renders them. Aldrich v. Aldrich, 378 U.S. 540, 542, 84 S.Ct. 1687, 12 L.Ed.2d 1020 
(1964); Johnson v. Muelberger, 340 U.S. 581, 71 S.Ct. 474, 95 L.Ed. 552 (1951); Coe v. Coe, 334 U.S. 378, 68 S.Ct. 
1094, 92 L.Ed. 1451 (1948); New York ex rel. Halvey v. Halvey, 330 U.S. 610, 67 S.Ct. 903, 91 L.Ed. 1133 (1947). 
The issue raised by this case is whether FEFJA, and thus inferentially the requirement of full faith and credit, requires 
registration of a foreign judgment that no longer has any effect in the state that originally produced the judgment. We 
think not.
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In Le Credit Lyonnais, S.A. v. Nadd, 741 So.2d 1165 (Fla. 5th DCA 1999), the court confronted a similar issue under a 
different statute. Credit Lyonnais involved the Florida Uniform Out-of-Country Money-Judgment Recognition Act 


(FUOMRA),[3] rather than FEFJA. FUOMRA applies to judgments rendered in foreign countries outside of the United 
States and thus lacks the constitutional compulsion of full faith and credit. It is however founded on one or more 
treaties to which the United States is bound, requiring the recognition of alien judgments as a necessary ingredient of 
international relations. It is thus critical that the French judgment in Credit Lyonnais was still enforceable in the 
jurisdiction that rendered it, unlike the federal judgment we confront in this case. Also, as the Credit Lyonnais court 
itself noted, FUOMRA lacks a counterpart to FEFJA section 55.502(4) which provides that:


"Nothing contained in this act shall be construed to alter, modify, or extend the limitation period 
applicable for the enforcement of foreign judgments."


The judgment debtor in this case argues that registration in Florida is barred under section 95.11(2)(a) which requires 
that an action "on a judgment or decree of ... any court of ... any other state" be brought within 5 years. Section 95.11
(2)(a) is, of course, associated with section 95.10, which bars causes of action arising in another state if they are time-
barred in the state in which they arose.


We note that in FEFJA the legislature has sought to preserve the distinction between, as here, merely registering a 
foreign judgment and, alternatively, bringing a formal civil action in this state on the foreign judgment. The distinction is 
important because, although these separate procedures both relate to enforcement of foreign judgments, they involve 
different consequences. Registration of a judgment is obviously derivative of the original judgment itself. That is to say, 
the effect of registering the judgment derives from the effect and enforceability of the foreign judgment itself. If the 
foreign judgment *241 is no longer enforceable, then registration ought not to be available to breathe some 


effectiveness into a moribund decree.[4]


241


On the other hand, an action on a foreign judgment yields slightly different consequences. For example, the later 
dormancy of the original foreign judgment would have no effect on a separate Florida judgment that resulted from a 
timely commenced and valid cause of action on the original judgment. Indeed the very purpose of bringing a formal 
civil action on the foreign judgment is to derive the benefits of holding an actual judgment rendered by the second 
forum instead of relying solely on the judgment of the original forum. In our opinion, it was precisely these distinctions 
that the Florida legislature was attempting to preserve in FEFJA section 55.502(4) in providing that "[n]othing 
contained in this act shall be construed to alter, modify, or extend the limitation period applicable for the enforcement 
of foreign judgments."


In the context we face today, revival of the dormant judgment is akin to bringing an entirely separate action on a 
judgment. The notion behind these two proceedings is, for purposes of our decision in this case, nearly identical. The 
existence of the judgment previously entered is the foundation for both. An action on the first judgment would result in 
a new judgment that the creditor can enforce, and in this case the revival of the dormant judgment would also result in 
the ability to enforce the foreign judgment in Florida.


Under the circumstances of this case, we see no basis to distinguish between the two—even though registration is not 


a conventional action, as that term is used under the rules of civil procedure.[5] As Judge Sharp observed in Credit 
Lyonnais, the term action is defined in the Florida statutes of limitations to encompass a mere proceeding, see § 
95.011 ("A civil action or proceeding [e.s.], called `action' in this chapter...."); Credit Lyonnais, 741 So.2d at 1171, and 
registration under FEFJA is surely such a proceeding. Therefore we have little trouble in concluding that the bar of 
section 95.11(2)(a) against an "action on a judgment or decree of any court of any other state" also encompasses a 
proceeding to register a dormant and unrevived judgment of a foreign state.


AFFIRMED.


KLEIN and TAYLOR, JJ., concur.


[1] §§ 55.501-55.509, Fla. Stat. (1999).
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[2] Art. IV, section 1, U.S. Const.; and 28 U.S.C. § 1738.


[3] §§ 55.601-55.607, Fla. Stat. (1999).


[4] We also have not overlooked, as regards public records and the appearance of possible lien rights, the infelicity of registering 
foreign judgments that are entirely unenforceable. When properly recorded, valid judgments create lien rights that are apparent on 
the public records. Registering unenforceable foreign judgments in Florida serves no purpose other than to create possible clouds on 
title, which itself leads to unwarranted burdens and added expenses in conveyancing title to land in this state. These concerns, we 
suspect, were considered by the legislature in its drafting of FEFJA.


[5] See Fla.R.Civ.P. 1.040 ("There shall be one form of action to be known as `civil action.'").
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Select Year:   2005  Go


The 2005 Florida Statutes


Title XL
REAL AND PERSONAL PROPERTY


Chapter 713
LIENS, GENERALLY


View Entire Chapter


713.07  Priority of liens.-- 


(1)  Liens under ss. 713.03 and 713.04 shall attach at the time of recordation of the claim of lien and 
shall take priority as of that time. 


(2)  Liens under ss. 713.05 and 713.06 shall attach and take priority as of the time of recordation of the 
notice of commencement, but in the event a notice of commencement is not filed, then such liens shall 
attach and take priority as of the time the claim of lien is recorded. 


(3)  All such liens shall have priority over any conveyance, encumbrance or demand not recorded against 
the real property prior to the time such lien attached as provided herein, but any conveyance, 
encumbrance or demand recorded prior to the time such lien attaches and any proceeds thereof, 
regardless of when disbursed, shall have priority over such liens. 


(4)  If construction ceases before completion and the owner desires to recommence construction, he or 
she may pay all lienors in full or pro rata in accordance with s. 713.06(4) prior to recommencement in 
which event all liens for the recommenced construction shall take priority from such recommencement; 
or the owner may record an affidavit in the clerk's office stating his or her intention to recommence 
construction and that all lienors giving notice have been paid in full except those listed therein as not 
having been so paid in which event 30 days after such recording, the rights of any person acquiring any 
interest, lien or encumbrance on said property or of any lienor on the recommenced construction shall 
be paramount to any lien on the prior construction unless such prior lienor records a claim of lien within 
said 30-day period. A copy of said affidavit shall be served on each lienor named therein. Before 
recommencing, the owner shall record and post a notice of commencement for the recommenced 
construction, as provided in s. 713.13.


History.--s. 1, ch. 63-135; s. 6, ch. 65-456; s. 35, ch. 67-254; s. 804, ch. 97-102. 


Note.--Former s. 84.071. 
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553 So.2d 192 (1989)


Dorothy M. CLIFTON, Appellant,
v.


Lonnie R. CLIFTON, Sr., et Ux., et al., Appellees.


No. 88-2288.


October 12, 1989.
Rehearing Denied December 1, 1989.


District Court of Appeal of Florida, Fifth District.


*193 C. Allen Watts, of Cobb & Cole, Daytona Beach, for appellant.193


Kirk T. Bauer, of Zimmerman, Paul & Bauer, Deland, for appellee Charles A. Clifton, Jr.


Patrick W. Gillen, Jr., of Apgar & Gillen, Deland, for appellees, Dorothy L. Clifton and Charles A. Clifton, Sr.


Howard L. Cauvel, Deland, for intervenor, First American Title Ins. Co.


SHARP, Judge.


Dorothy Clifton appeals from a final judgment after a trial, which determined that she has a life estate interest in the 
homestead property owned by her late husband, Charles N. Clifton, at the time of his death. Although Clifton devised 
his residuary estate to Dorothy, and the will was admitted to probate, the trial court ruled that Dorothy was estopped to 
claim the whole fee, and that the remainder interest in the homestead passed to the Cliftons' two adult sons, Charles 
A. and Lonnie Clifton, who were living at the time their father died. Because we find the record fails to establish any 
basis for an estoppel against Dorothy, we reverse.


The facts in this case were not in material dispute. Charles N. Clifton died in 1978, and was survived by his wife, 
Dorothy, and two adult sons. He was the sole owner of several acres of waterfront property, which he and his family 
occupied as their residence. In 1973, Charles executed a will in which he devised all of his real estate and personal 
property not otherwise disposed of, to Dorothy. He made no specific mention of the homestead property.


In November of 1978, Dorothy and her sons signed a petition for an order of summary administration of a testate 
estate. It recited all of the required facts to obtain summary probate pursuant to Chapter 735 of the Probate Code: the 
decedent died with a valid will; the will was duly proved and admitted to record; he left a constitutional homestead, 
specifically described; he had no debts or creditors; and the petitioners were his sole heirs-at-law. In the petition for 
administration, Dorothy and her sons also alleged Charles' estate consisted of "no property."


The probate court entered an order dated November 16, 1978 which made no distribution of assets. It simply recited 
that decedent owned a "constitutional homestead" at the time of his death. It also declared that Dorothy and her two 
sons were the "sole heirs at law."


On the same day this order was signed, a portion of the homestead was deeded from Dorothy, Charles A. and Lonnie 
(and their wives) to Lonnie, Jr., (one of Dorothy's grandsons). The title to this portion of the homestead is not in 
dispute. All parties apparently agree that the deed was effective to pass title to Lonnie Jr.


In August of 1986, Charles A. Clifton, Sr. and his wife deeded a one-half remainder interest in the balance of the 
homestead to their son, Charles A. Jr., for a purchase price of $104,000. Charles Jr. paid his father $4,000 and 
executed a promissory note for the balance. He also obtained title insurance from First American Title Insurance 
Company in a total amount of $200,000. First American was permitted to intervene in this law suit.
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When Dorothy learned about the deed to Charles A. Jr., she became very upset. She consulted an attorney to 
discover what rights and remedies she might have. She then learned for the first time that her husband's will passed 
the fee to the homestead *194 to her, and that Charles A. Sr. and Lonnie did not obtain any remainder interests in the 
property. Accordingly, she brought this suit for declaratory relief to establish her fee interest in the homestead property.


194


At the trial, the parties agreed that they had all thought that Charles N. Clifton's homestead had to pass to his widow 
for life with remainder interest to Charles A. and Lonnie. Charles N.'s will was executed on January 4, 1973, two days 


after the effective date of the 1973 amendment to the Florida Constitution,[1] and implementing legislation (§ 732.4015) 
which permits the owner of homestead property to devise it to a surviving spouse if there are no minor children. 
However, the Cliftons' assumption or understanding regarding the descent of homestead property was understandable 
because it had long been the established law of this state prior to the amendment. In re Noble's Estate, 73 So.2d 873 
(Fla. 1954).


It is now well-established that the owner of homestead property may devise the fee to a surviving spouse, if all of the 


owner's children are adults.[2] A residuary clause of a will suffices for such purpose, even though such a devise was 
prohibited by the Florida Constitution and statutes when the will was executed. Estate of Murphy, 340 So.2d 107 (Fla. 
1976); Jones v. Jones, 412 So.2d 387 (Fla. 2d DCA 1982). The actual intent of the testator not expressed in the will 
itself must give way to the residuary clause, as the only valid indicator of the decedent's intent. Murphy; Perkins v. 
O'Donald, 77 Fla. 710, 82 So. 401 (1919). Thus, Charles N. Clifton's will, which devised the homestead to Dorothy 
was controlling.


Heirs and beneficiaries may formally agree to alter their prescribed interests in an estate, but such an agreement must 
be in writing and comply with section 733.815, Florida Statutes. All parties to this lawsuit agree that no such 
agreement was executed in this case. Nor does Dorothy's joining in the petition for summary probate of her husband's 
estate contain any statements purporting to alter her inheritance rights under Florida law. Waiver cannot be founded 
on such a joinder. See In re Estate of Cleeves, 509 So.2d 1256 (Fla. 2d DCA), rev. denied, 518 So.2d 1273, 1274 
(Fla. 1987); Race v. Moseley, 308 So.2d 137 (Fla. 2d DCA 1975).


The fact that the probate court failed to enter a formal order of distribution concerning the homestead in the Clifton 
probate is significant. No such order is required to pass title to persons entitled to homestead property, nor is a 


personal representative's deed required.[3] Had there been an order of the probate court distributing remainder 
interests to the two adult sons, there might be a basis to argue an estoppel. But nothing in this probate purported to 
alter the descent of the homestead under applicable Florida law.


The trial court in this case considered Dorothy to have been estopped to claim the fee because she had not done so
before, and because Charles A. Jr. and the title insurer had incurred liabilities based on their assumptions that Charles 
A. Sr. inherited a remainder interest in the homestead. However, Dorothy took no steps to mislead Charles A. Jr. or 
the intervenor as to her title or claims. See Howell v. Fiore, 210 So.2d 253 (Fla. 2d DCA 1968). Cf. Cook v. Katiba,
190 So.2d 309 (Fla. 1966). Further, her mistake (as well as everyone else's involved in this case) was one of law — 
the misapplication of Florida law to the facts and circumstances which took place. This is not a proper basis for an 
estoppel. Heisler v. Florida Mortgage Title & Bonding Co., 105 Fla. 657, 142 So. *195 242 (1932); 28 Am.Jur.2d
Estoppel & Waivers § 47 (1966).


195


Further, Dorothy acted as soon as she became aware of her legal rights to the fee. Cf. Cavanaugh. By bringing this 
lawsuit she put the intervenor and Charles Jr. on notice of her rights. They were then able to limit their losses, as much 
as possible, and as soon as possible. Because we find no basis to hold that Dorothy should be estopped, we reverse 
and remand this cause for entry of a judgment consistent with this opinion.


REVERSED and REMANDED.


DAUKSCH and COBB, JJ., concur.


[1] January 2, 1973.
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[2] § 732.4015, Fla. Stat. (1987); Art. X, § 4(c), Fla. Const.


[3] Homestead property, whether devised or not, passes outside of the probate estate. Personal representatives have no jurisdiction 
over nor title to homestead, and it is not an asset of the testatory estate. Cavanaugh v. Cavanaugh, 542 So.2d 1345 (Fla. 1st DCA 
1989); Redfearn, Wills & Administration in Florida §§ 18-1; 18-8; 18-10 (6th ed. 1986).


Save trees - read court opinions online on Google Scholar.


Page 3 of 3Clifton v. Clifton, 553 So. 2d 192 - Fla: Dist. Court of Appeals, 5th Dist. 1989 - Google S...


5/10/2013http://scholar.google.com/scholar_case?case=15745213680907550424&q=553+So.+2d+1...








Select Year:   2002  Go


The 2002 Florida Statutes


Title XLIII
DOMESTIC RELATIONS


Chapter 744
GUARDIANSHIP


View Entire Chapter


744.306  Foreign guardians.-- 


(1)  When the residence of a ward of a foreign guardian is moved to this state, the guardian shall, within 
60 days after such change of residence, file the authenticated order of her or his appointment with the 
clerk of the court in the county where the ward resides. Such order shall be recognized and given full 
faith and credit in the courts of this state. The guardian and the ward are subject to this chapter. 


(2)  A guardian appointed in any state, territory, or country may maintain or defend any action in this 
state as a representative of her or his ward. 


(3)  Debtors who have received no written demand for payment from a guardian appointed in this state 
within 60 days after the appointment of a guardian, curator, conservator, or committee in any state, 
territory, or country other than this state, and whose property in this state is subject to a mortgage or 
other lien securing the debt held by the foreign guardian, curator, conservator, or committee, may pay 
the debt to the foreign guardian, curator, conservator, or committee after the expiration of 60 days 
from the date of her or his appointment. A satisfaction of the mortgage or lien, executed after the 60 
days have expired by the foreign guardian, curator, conservator, or committee, with an authenticated 
copy of the letters or other evidence of authority of the foreign guardian, curator, conservator, or 
committee attached, may be recorded in the public records of this state and shall constitute an 
effective discharge of the mortgage or lien, irrespective of whether the debtor had received written 
demand before paying the debt. 


(4)  All persons indebted to a ward, or having possession of personal property belonging to a ward, who 
have received no written demand for payment of the indebtedness or the delivery of the property from 
a guardian appointed in this state are authorized to pay the indebtedness or to deliver the personal 
property to the foreign guardian, curator, conservator, or committee after the expiration of the 60 days 
from the date of her or his appointment. 


History.--s. 1, ch. 74-106; s. 7, ch. 75-222; s. 23, ch. 89-96; s. 1072, ch. 97-102. 


Note.--Created from former s. 744.15. 
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TN 11.01.01   All Assets  (Rev.12/03)  


A. Florida Corporations 
 


The question is whether a determination should be made that a conveyance by a corporation 
appearing in the chain of title constitutes a conveyance of all or substantially all of its assets, thereby 
requiring proof that either: (i) Sec. 607.1201, F.S., is applicable (disposition of all or substantially all 
of a corporation's assets in the usual and regular course of business); or (ii) Sec. 607.1202, F.S., has 
been complied with (disposition of all or substantially all of a corporation's assets not in the usual 
and regular course of business).  


 
Unless a corporate conveyance appearing in the chain of title or some other matter of record 


affirmatively shows that a prior transaction involved all or substantially all of the corporation's 
assets, record proof of compliance with the statutory procedure need not be required. Record proof 
will generally be in the form of a certificate reciting facts showing compliance with the statutory 
procedure. In current transactions, a determination should always be made that a conveyance by a 
corporation does not involve all or substantially all of its assets. If it does, and such conveyance is 
not in the usual and regular course of business, compliance with the procedures of Sec. 607.1202, 
F.S., and record proof thereof, should be required. If the transaction in question is in the usual and 
regular course of business, record proof of this should be required. See Sec. 607.1201, F.S. See Title 
Standard 4.2-1.  


 
As to what is meant by all or substantially all of a corporation's assets, see Schwadel v. Uchitel, 


455 So.2d 401 (Fla.3d DCA 1984), (test is whether the sale substantially limits the corporation's 
business or serves to destroy the fundamental purpose for which the corporation was organized). See 
also Title Standard 4.2. From a title insurance standpoint, any doubt about whether a transaction 
involves all or substantially all of a corporation's assets should normally be resolved in favor of a 
conclusion that it does. 


  
B. Foreign Corporations  


 
For issuing title policies based on conveyances by foreign corporations authorized to transact 


business in Florida, compliance with the statutory procedure should be required, as well as 
compliance with any similar statute of the state of incorporation. In Padovano v. Wotitzky, 355 So.2d 
871 (Fla.2d DCA 1978), the court held that Sec. 607.157, F.S.1987, which required a corporation to 
keep records of accounts and minutes of meetings of the board of directors and allowed shareholders 
access to the record books, applied under Sec. 607.307, F.S.1987, to a foreign corporation qualified 
to do business in Florida. Sec. 607.307, F.S.1987, provided that foreign corporations qualified to do 
business in Florida shall have the same rights and privileges as a domestic corporation and, except as 
otherwise provided in the statute, were subject to the same duties, restrictions and penalties. (The 
present counterparts to that statute are Secs. 607.1505(2) and .1702, F.S. The court did not discuss 
Sec. 607.304, F.S.1987, which provided that nothing contained in the statute shall be construed to 
authorize Florida to regulate the organization or the internal affairs of a foreign corporation. (The 
present counterpart to that statute is Sec. 607.1505(3), F.S. The court did say that the purpose of Sec. 
607.157, F.S.1987, was to protect stockholders and the need for protection was the same whether the 
business was incorporated in Florida or another state.  


 
For issuing a title policy, compliance with the statute for sale of assets of the state of incorporation of a 
foreign corporation not qualified to do business in Florida should be required, but compliance with the 
Florida Statute need not be required. 








602 So.2d 1327 (1992)


SOUTH END IMPROVEMENT GROUP, INC., a Florida Corporation, By and Through The BANK 
OF NEW YORK, as Trustee under the Will of C.J. Devine, Appellant/Cross Appellee,


v.
John H. MULLIKEN, Jr. John Good, William H. Moore, Peter Wick, Henry Field and Philip 


Nuttle, Appellees/Cross Appellants.


No. 90-3431.


July 15, 1992.
Rehearing and/or Certification Denied August 31, 1992.


District Court of Appeal of Florida, Fourth District.


*1328 L. Martin Reeder, Jr., and Elisa L. Fuller of Steel Hector & Davis, West Palm Beach, for appellant/cross 
appellee.


1328


Patrick J. Casey and Daniel A. Hershman of Boose Casey Ciklin Lubitz Martens *1329 McBane & O'Connell, West 
Palm Beach, for appellees/cross appellants.


1329


PER CURIAM.


This is an appeal and cross appeal arising out of a minority stockholder's derivative action. The Bank of New York, as 
Trustee under the Will of C.J. Devine, appeals from a final judgment determining that it lacked standing to bring a 
derivative suit on behalf of South End Improvement Group, Inc. against appellees, the directors of South End. The 
directors cross appeal the trial court's findings against them on the merits of the bank's action. We reverse on the 
standing issue but reject the claims on cross appeal.


FACTS


The bank, as trustee under the will of C.J. Devine, owns 204 (22%) of the outstanding shares and is the single largest 
shareholder of South End. Mr. Devine died in 1963. His will created a charitable residuary trust funded by the residue 
of the estate, which included the 204 shares of South End stock. The bank was named co-executor of the estate and 
the trustee of the residuary trust. In 1967, record ownership of the shares was transferred from Mr. Devine to the Bank 
of New York and John Lane as co-executors of Mr. Devine's estate. The estate was closed in 1971, but for reasons 
unknown, record ownership was not then transferred to the bank as trustee. Notwithstanding this, South End 
continued to communicate with the bank as shareholder, and permitted the bank to vote the shares at shareholders' 
meetings. Subsequently, record ownership was transferred to the bank as trustee, on April 13, 1989, after this action 
was initiated, but one year before the trial.


South End was incorporated in 1943 to supply water to certain residents of Jupiter Island. The company's most 
valuable asset is approximately 77 acres of unimproved property ("the land") located along the intracoastal waterway 
on the mainland across from Jupiter Island. The trial court found that the land was worth approximately $6 million, and 
that South End's other assets were worth only about $100,000 as of March 1988. In March of 1988, the directors 
unanimously approved a resolution to donate the land to the Fish & Wildlife Service of the United States Department of 
the Interior ("Fish & Wildlife"), subject to the approval of South End's shareholders. Under the directors' proposal, 
South End would receive no compensation from Fish & Wildlife, but would reserve an easement over the land to 
operate and maintain its wells and pipelines. The directors called a special meeting of the shareholders of South End 
to "authorize" the donation of the land. The bank attended the special meeting of shareholders for the limited purpose 
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of objecting, pursuant to section 607.391, Florida Statutes (1987), to the validity of the notice and the meeting. The 
holders of 36% of the company's outstanding shares, a majority of the shares present and voting at the meeting, voted 
to approve the transfer.


Subsequently, the bank filed the subject derivative action on behalf of South End, seeking to enjoin the directors from 
wasting the company's assets. The directors adopted a resolution providing that South End would not convey the land 
to Fish and Wildlife pending the resolution of the bank's complaint.


After a bench trial, the trial court entered a final judgment which included findings in favor of the bank on all points 
except the issue of standing to bring the action. In a lengthy final judgment, it was found that the proposed transfer of 
the land to Fish and Wildlife was a disposition of "substantially all" of the property and assets of South End; that the 
notice of the special shareholders' meeting did not comply with section 607.241(2); that the directors' resolution to 
donate the land was not approved by an affirmative vote of the holders of the majority of the corporation's shares, as 
required by section 607.241(3); and that the record date set for the meeting did not comply with sections 607.087(2). 
The court further found that the donation did not serve a "reasonable corporate purpose" and that "the real purpose 
behind the proposed donation was to preserve the *1330 view of the Jupiter Island residents across the Intracoastal 
Waterway." The court nonetheless entered judgment in favor of the directors because it concluded that the bank did 
not have standing pursuant to sections 607.147, to bring the derivative action.


1330


STANDING


Section 607.147, Florida Statutes (1987), sets forth a basic standing requirement for shareholder's actions as follows:


607.147 Shareholders' derivative actions security for expenses. In any action commenced or 
maintained by a shareholder of any domestic or foreign corporation to procure a judgment in its favor:


(1) It must be made to appear that the plaintiff was a shareholder or a holder of voting trust certificates 
at the time of the transaction of which he complains or that his shares or voting trust certificates 
thereafter devolved upon him by operation of law from a person who was a shareholder or holder of 
voting trust certificates at such time.


(emphasis supplied). Section 607.004(13) states:


(13) "Shareholder" or "Stockholder" means one who is a holder of record of shares in a corporation.


The trial court found that the bank, in its capacity as trustee, was not a contemporaneous holder of record of shares on 
the date the action was commenced or on the date that the property transfer had been authorized by the directors, and 
thus did not have standing. The bank contends that this definition of standing is too narrow and contrary to the 
equitable nature and history of derivative actions. We agree.


The rationale behind the contemporaneous stock ownership rule is to insure that a plaintiff has a legitimate stake in the 
corporation in order to adequately represent the corporation's interests in a derivative action. Schupack v. Covelli, 498 
F. Supp. 704, 705 (W.D.Penn. 1980); Phillips v. Bradford, 62 F.R.D. 681, 685 (S.D.N.Y. 1974). In recognition of the 
equitable nature of derivative actions, courts interpreting derivative action statutes similar to section 607.147 have 
liberally construed such provisions to grant standing in a variety of factual settings without requiring "record" 


ownership.[1] The consistent rationale of these decisions is that the policies supporting the contemporaneous 
ownership rule are not advanced by denying standing to a proven owner of an equitable interest in shares. As the 
court in Gallup v. Caldwell, 120 F.2d 90 (3d Cir.1941) stated:


[The court is unable to perceive] why a clear title to shares of stock, with the immediate right to have 
the stock transferred on the books of the company, does not give the owner a right to the ear of this 
court to protect his interest in the corporation and its management.
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120 F.2d at 94 (quoting O'Connor v. International Silver Co., 68 N.J. Eq. 67, 59 A. 321, 324 (1904), aff'd, 68 N.J. Eq. 
680, 62 A. 408 (1905)).


Similarly, it is difficult for us to see any valid basis for denying the bank standing, since, at all times material, the bank 
was the legal owner of the shares, and has *1331 been for almost 30 years. In 1963, upon Mr. Devine's death, 
beneficial ownership of the shares automatically passed to the trust as a beneficiary under the will, and legal title 
passed to the bank as co-executor for purposes of administering the estate, and subsequently to the bank as trustee. 
Accordingly, prior to, and at the time of the events of March 1988, the bank held legal title to the shares and also 
represented, as fiduciary, the equitable title held by the trust and its beneficiaries. It would be difficult to conceive of a 
more substantial showing of "standing" for both legal and equitable purposes. The sole basis upon which the trial 
court's ruling rests, is the technical absence of a stock certificate issued in the bank's name as trustee prior to the 
transaction in question. Under the circumstances of this case we believe it would be putting form over substance to bar 
standing, given the bank's continuous ownership interest in the stock since Mr. Devine's death. As noted, after 
Devine's death the shares reflected the bank's legal interest as co-executor. Importantly, South End has at all times 
treated the bank as a "holder of record," providing it notice of, and allowing it to vote the shares at shareholder 
meetings.


1331


The bank is a legal entity, just as a person is a legal entity. It is undisputed that the bank, as a legal entity, has had an 
ownership interest in the shares since Mr. Devine's death. The beneficial owner of the shares may have changed, in 
this case from the estate to the beneficiaries of the trust, but the bank's claim to a legal interest in the shares has not 
changed. The bank points out that any standing it has derives from its legal ownership of the shares, not from its 
fiduciary relationship to a third party estate or a trust, and that its status has really not changed since the death of Mr. 
Devine, which set in motion the bank's role with reference to the stock. We agree that the bank was entitled to 


standing under the statute.[2]


The bank also contends that it has standing under that portion of section 607.147(1) which confers standing when 
shares are acquired from a record shareholder by "operation of law." "Operation of law" means that the shares come 
to the transferee without any act or cooperation on his part. The concept has frequently been applied to situations 
where a plaintiff acquired title as a result of rights obtained through a will. Dawson v. Dawson, 645 S.W.2d 120, 123 
(Mo. App. 1982) (shares devolved by will); Hirshfield v. Briskin, 447 F.2d 694, 698 (7th Cir.1971) (shares devolved as 
part of settlement of estate litigation; Phillips v. Bradford, 62 F.R.D. 681, 685 (S.D.N.Y. 1974) (shares devolved to 
plaintiff's father and then to plaintiff as beneficiary of 63.5% of father's estate). The concept is intended to protect the 
corporation from speculators who purchase shares for the specific purpose of bringing a strike suit. Dawson, 645 
S.W.2d at 123. Despite the fact that some affirmative action was required in each case to accomplish the transfer of 
record ownership, the courts held that the transfers were sufficiently a "devolution by operation of law" to confer 
standing to bring a derivative suit.


We agree that the same result should apply here since it is clear that the bank has continuously held a real stake in 
the corporation, first as co-executor and then as trustee. While the will was the legal instrument giving the bank an 
interest *1332 in the stock, the transfer of the bank's role from co-executor to trustee was in essence "by operation of 
law" as opposed to any other kind of transfer. Importantly, in view of the bank's lengthy and continuous relationship 
with South End, the bank can hardly be described as a speculator or interloper in the affairs of the corporation.


1332


For all of the foregoing reasons, we conclude that the trial court erred in holding that the bank lacks standing to bring 
the derivative suit.


CROSS APPEAL


On cross appeal the directors challenge the trial court's conclusions as to the decision of the directors to donate the 
corporation's land, and an evidentiary ruling of the court. We reject these claims, primarily because we conclude that 
there is a sufficient legal and evidentiary basis in the record to support the trial court's findings and rulings.
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The directors claim that the trial court erroneously concluded that the donation of land was a disposition of 
"substantially all" the assets under section 607.241, Florida Statutes. The trial court found that the corporation's 
assets, including the land, were worth approximately $6,100,000 and that the land constituted 98% of this value. The 
directors contend that quantitative impacts of this magnitude do not trigger shareholder consent and dissenters' rights 
statutes, and cite to Schwadel v. Uchitel, 455 So.2d 401 (Fla. 3d DCA 1984) for this proposition.


In Schwadel, the corporation disposed of its only asset, an indirectly owned restaurant. Id. at 402-03. The court 
discussed qualitative concepts because the asset transferred was owned by a subsidiary. Id. at 403. In our view, 
Schwadel stands for the principle that a disposition of corporate assets may be considered "substantially all" if either 
its quantitative or qualitative impact, or both, would fundamentally change the nature of the corporation.


Other jurisdictions have considered both quantitative and qualitative factors in determining whether a proposed 
transaction triggers dissenters' rights. See, e.g., Gimbel v. Signal Co., 316 A.2d 599, 606 (Del. Ch.), aff'd, 316 A.2d
619 (Del. 1974); Campbell v. Vose, 515 F.2d 256, 259 (10th Cir.1975) (transfer of 33% of assets (all operating assets) 
was substantially all because transfer was last step in corporate reorganization); In re Multiponics, Inc., 453 F.2d 853, 
854 (5th Cir.1972) (lease of 91% of acreage owned by corporation was substantially all); Katz v. Bregman, 431 A.2d
1274 (Del. Ch. 1981) (plant constituting over 51% of corporation's assets and generating 45% of sales was 
"substantially all" of its assets); Stiles v. Aluminum Products Co., 338 Ill. App. 48, 86 N.E.2d 887, 888 (1949) (sale of 
64% of assets was substantially all); Prince George's Country Club, Inc. v. Edward R. Carr, Inc., 235 Md. 591, 202 
A.2d 354, 359 (1964) (sale of assets, including land, valued at $1.13 million and a retention of assets worth $20,000 
was sale of "substantially all" of assets).


Shareholder notice and consent requirements such as those contained in section 607.241 and dissenters' rights 
statutes such as sections 607.244 and 607.247 are intended to insure that directors do not fundamentally change the 
nature of the shareholders' investments without the check and balance of informed shareholder approval, and the 
opportunity for dissenters to withdraw from the corporation.


The directors assert that the trial court made no finding that the proposed donation of land would hamper the 
corporation's continuing water operations. However, the bank points out that although South End would continue to 
own the waterworks after the donation of the land, the transfer would be a fundamental change in the corporation 
because of the grossly disproportionate value of the land in comparison to the remaining waterworks. The record also 
reflects that the transfer could seriously jeopardize South End's water business. Whereas before the corporation could 
have sold or mortgaged part of the land to obtain the funds needed to replace the intracoastal main, that use of the 
land will be foreclosed by the donation of the land. Similarly, the donation of the land would deprive the corporation of 
the financial *1333 resources needed to pay for an alternative water source if a salt water intrusion problem, which the 
record reflects may currently exist, continues to worsen. These factors support the trial court's conclusion as to the 
drastic effect on the corporation of the proposed land transfer.


1333


The directors also contend that the trial court should have concluded that the actions at issue here are shielded by the 
business judgment rule. The bank asserted two claims against the directors. It first claimed that they violated section 
607.241, by disposing of substantially all of the corporate assets without proper shareholder approval. The bank also 
claimed that the donation of the land constituted corporate waste, and was therefore a breach of the directors' fiduciary 
duties as directors of the corporation.


The business judgment rule protects certain decisions of the board from scrutiny by the court if the board makes a 
good faith informed decision. The bank suggests that the business judgment rule is irrelevant to the issue of whether 
the transfer of the land is a disposition of "substantially all" the assets of a corporation, therefore requiring shareholder 
approval pursuant to section 607.241. The board may authorize a transfer of less than "substantially all" the corporate 
assets so long as the decision does not breach appellees' fiduciary duties to the company. In the case at bar, the trial 
court found that the proposed transfer was corporate waste, and that the directors breached their fiduciary duties 
because they acted in their own self-interest, rather than on behalf of South End, in approving the donation. Since this 
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conclusion is supported by evidence in the record, we agree that no error has been demonstrated by the trial court in 
rejecting the directors' business judgment defense.


Finally, the directors complain that the trial court erroneously refused to exclude part of the testimony of an 
environmental expert presented by their opponents, Dr. Jay H. Exum, who allegedly trespassed on the land in 
question while the trial was proceeding in order to gain additional knowledge of the land. Dr. Exum was a known 
witness who visited the land twice to look for rare and endangered species and to evaluate the impact of 
environmental regulations on development of the site. The first visit occurred three weeks before trial and the second 
visit was on the first day of trial. The testimony in question pertained to the second inspection of the land.


The control of expert witnesses and their testimony is left to the broad discretion of the trial court. Binger v. King Pest 
Control, 401 So.2d 1310, 1314 (Fla. 1981); Acquisition Corp. of America v. American Cast Iron Pipe Co., 543 So.2d
878, 881 (Fla. 4th DCA 1989). Binger actually deals with use of testimony of a witness whose name has not been 
disclosed in accordance with a pretrial order requiring disclosure of all witnesses. The cross-appellants do not contend 
that Dr. Exum was a surprise witness or that they did not know the nature of his testimony. Dr. Exum's identity was 
actually disclosed weeks prior to trial, and the pretrial stipulation limited his testimony to rebuttal of Mr. Exner, as 
environmental expert, presented by the other side. Given the broad discretion granted the trial court under Binger, we 
find no reversible error by the trial court in allowing Dr. Exum to testify. Cf. Davis v. Pfund, 479 So.2d 230 (Fla. 4th 
DCA 1985), rev. denied, 491 So.2d 280 (Fla. 1986) (error to exclude expert testimony).


Accordingly, we reverse the trial court's decision in part, and affirm in part, and remand for further proceedings 
consistent herewith.


ANSTEAD, WARNER and FARMER, JJ., concur.


[1] See, e.g., Edgeworth v. First Nat'l Bank of Chicago, 677 F. Supp. 982, 991-93 (S.D.Ind. 1988) (the income beneficiary of a trust, 
although not the legal owner of shares, has a sufficient equitable interest to have standing to bring a derivative action under Federal 
Rule of Civil Procedure 23.1 and under Indiana Law); Pearce v. Superior Court of Kern County, 197 Cal. Rptr. 238, 149 Cal. App.3d 
1058 (1983) (a trust beneficiary has standing to maintain a derivative action under California law even though he is not the record or 
legal owner of any shares); Hurt v. Cotton States Fertilizer Co., 145 F.2d 293 (5th Cir.1944), cert. denied, 324 U.S. 844, 65 S.Ct. 679, 
89 L.Ed. 1406 (1945) (a residuary legatee under a will disposing of corporate stock had a sufficient equitable interest to qualify as a 
"stockholder" for the purpose of bringing a derivative action notwithstanding that the executor retained power to sell the stock to pay 
the debts of the estate); Gustafson v. Gustafson, 47 Wash. App. 272, 734 P.2d 949 (1987) (pledgee of corporate stock had sufficient 
equitable interest to confer standing to bring derivative action notwithstanding requirement of rule of procedure that plaintiff must have 
been a "shareholder at the time of the complained of transaction"). Rosenthal v. Burry Biscuit Corp., 30 Del. Ch. 299, 60 A.2d 106, 
112 (1948) (rigid definition of "shareholder" not necessary in arena of protecting corporate interests).


[2] The parties also dispute whether section 607.147 requires a plaintiff to be a shareholder when the action is commenced. The 
predecessor of section 607.147 expressly required a plaintiff to be a shareholder "at the time of the bringing of the action." The 
opening clause of section 607.147 now reads "in any action commenced or maintained by a shareholder" which, in light of the 
disjunctive, would seem to indicate that section 607.147 applies to actions commenced or to actions maintained by a shareholder. At 
least one Florida court has agreed in dicta that section 607.147 does not require a plaintiff to be a shareholder at the time the action 
is commenced, as long as he was one at the time of the transaction complained of. DiGiovanni v. All-Pro Golf, Inc., 332 So.2d 91, n. 
5 (Fla. 2d DCA 1976). But see Schilling v. Belcher, 582 F.2d 995 (5th Cir.1978) (criticizing the DiGiovanni dicta). In this case, we 
need not decide this issue since we find the bank to have been a sufficient shareholder at all appropriate times.
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68 So.2d 821 (1953)


REID
v.


REID.


December 1, 1953.
Rehearing Denied January 4, 1954.


Supreme Court of Florida. Special Division B.


Franks & Gordon, Miami, for appellant.


Carr & O'Quinn, Miami, and J. Ben Watkins, Tallahassee, for appellee.


THOMAS, Justice.


The appellee was granted a divorce from appellant and an appeal was taken to this Court. No question now presented 
for determination constitutes a challenge to the divorce itself; only ancillary matters are involved.


The master who heard the testimony concluded that the appellant was worth approximately one hundred thousand 
dollars. He recommended that the appellant be required to convey to the appellee his interest in property held as an 
estate by the entireties, to deliver certain personal property, to pay alimony of two hundred dollars monthly, and to pay 
the costs and attorneys' fees.


Appellant's attorney dictated into the record an offer of a property settlement and this offer was incorporated in the 
master's report. We consider the offer highly important in view of the attacks made upon the decree. The appellant 
proposed to pay the appellee twenty thousand dollars, five thousand in cash and the remainder in deferred payments, 
to convey to the appellee the personal property and his interest in the real property. As an alternative he offered 
appellee the use of the house, two hundred dollars monthly as alimony, and he agreed to pay the court costs, which 
according to the record, included a fee for the appellee's attorneys.


*822 When the master's report was tested by the exceptions of appellant the chancellor accepted the recommendation 
with respect to fees, but he rejected the recommendations about the alimony, and also the "property settlement", 
except the conveyance of the interest in the realty. He commanded the appellant to convey to the appellee his interest 
in the estate by the entireties, to transfer to appellee the personal property, to pay appellee the sum of $20,000, and to 
pay stated amounts to the appellee's attorneys and the master. The chancellor also enjoined the appellant from 
hypothecating or disposing of any of his property until further order of the court.


822


The first question may be simply stated: Did the chancellor have the power to command the appellant to convey his 
interest in the property which was held as an estate by the entireties at the time the decree was entered?


We have so frequently dealt with such an estate that there is no occasion to pause here to repeat our definitions. It is 
sufficient to say that the interests of the parties, who must have been man and wife for such an estate to have been 
created, became crystallized by a dissolution of the union. At once they became "tenants in common." Sec. 689.15, 
Florida Statutes 1951, and F.S.A., each owning an undivided one-half interest in the property.


Clearly, under Sec. 65.08, Florida Statutes 1951, and F.S.A., the chancellor had the power to order payment of 
alimony "in a lump sum." He had also the power to require the conveyance by the husband to the wife of real property 
owned entirely by the husband. See Bezanilla v. Bezanilla, Fla., 65 So.2d 754. If the chancellor can order the 
conveyance of property the husband owns outright there is no reason to hold that he cannot order the man to convey 
to the woman his undivided interest in property they own as tenants in common.
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The factual situations in Strauss v. Strauss, 148 Fla. 23, 3 So.2d 727, and Pollack v. Pollack, 159 Fla. 224, 31 So.2d
253, should cause no complications of the matter now being determined. In the first of these cases the chancellor had 
attempted to coerce the wife to convey to the husband her interest in an estate the parties had held in entirety on the 
theory that the property had been purchased with the husband's funds and that he had dominion over it. The court 
referred to the familiar principle that where an estate by the entireties is thus created the presumption arises that a gift 
was intended and the court held that there was nothing in the record to overcome that presumption. In the instant case 
the husband has been required to settle property matters with the wife at the conclusion of the marriage relationship 
which is quite different.


In the second cited case the court simply decided that when the chancellor had allotted homestead property held as an 
estate by the entireties to the continued shelter of the wife and minor children, the husband as tenant in common could 
not bring suit for partition which would have had the effect of disturbing or destroying the home provided for the 
children and their mother, and that from the very nature of the situation partition was rendered "premature." In stating 
that "there might be substance to his contention" — that partition should be allowed — if the court had been 
"confronted with the divorce and no more" the court merely meant that in the absence of children or dependency of the 
wife, or some like condition constituting need for a form of trust there might be no occasion to keep the property in the 
status of tenancy in common.


The next attack upon the decree is directed particularly to the injunctive feature. Evidently appellant takes the position 
that the injunction defeats the very purpose of the decree because if he is prevented from selling or pledging his 
property, he cannot comply with the terms imposed. This contention is not justified by the record as we shall see from 
further examination. At the time the chancellor considered and determined the exceptions to the master's report, he 
observed that he was inclined to permit payment of $20,000 in alimony in "reasonable installments, but only if future 
*823 payments [should] be adequately secured." Following this announcement he heard testimony about the financial 
circumstances of the parties and during the hearing he said "I am only interested in one thing. I want to be sure, 
beyond and to the exclusion of every reasonable doubt, that the $20,000 is paid." Meanwhile he had suggested that 
counsel try to reach an agreement about the manner of paying the cash alimony allowance.


823


Apparently nothing to this end was done for a period of six weeks so the chancellor when entering the decree, after 
ample time had been allowed either to supply the money or the security, incorporated the provision for the injunction. 
From the whole record we get the definite idea that the restraining order was not intended to defeat the decree itself 
but, on the contrary, to aid it. We have no doubt that the injunction will be dissolved once the appellee receives the 
award, or security for its payment is provided.


There is no real dispute about the amount of the sum awarded as alimony but only the manner in which it should be 
paid. The appellant had abundant opportunity to perform his original proposition of discharging the obligation by paying 
a certain amount in cash and the remainder in installments adequately secured. The record convinces us that this 
could have been readily accomplished, and we do not find support for the contention now made that the requirement 
of payment for the whole amount at once would be ruinous to the appellant.


The remaining two questions present the reasonableness of the attorneys' and master's fees. The fee allowed for the 
attorneys was far below the minimum fixed by expert witnesses on the subject, and the services rendered seemed to 
measure up to the standards set in Provus v. Provus, Fla., 44 So.2d 656, so we approve the amount fixed by master 
and chancellor.


The issues were relatively simple and the report of the master does not reveal that he considered it necessary to make 
any extensive study of the law. Taking into account the time devoted to hearing the case and the nature of the report 
made, we think the master's fee should be reduced to $500.


With the exception of the amount fixed as compensation for the master, the decree is affirmed.


ROBERTS, C.J., and TERRELL and DREW, JJ., concur.
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TN 6.03.01  Statutory Powers of Trustees (Rev. 12/05) 
 


Effective May 21, 1986, Sec. 692.101, F.S., grants to trustees of unincorporated churches 
power to convey and mortgage the real property transferred to them by deed or other instrument, 
whether the deed was executed before or after the effective date of the act. All deeds and 
mortgages executed by the trustees of unincorporated churches before the effective date of the act are 
validated if they were not contested by suit commenced within two years after the effective date of 
the act. 
 


The typical situation is one in which title was conveyed to certain named individuals as 
trustees for a named unincorporated church by a deed which is silent as to the duties and powers of the 
trustees. The church is independent of any organized parent church and is not bound by any 
published and established church order or rules relating to the ownership of property 
(congregational plan of government). The question is whether a title policy can be issued insuring a 
conveyance or mortgage executed by the trustees. 
 


Conveyances and mortgages executed by trustees of named unincorporated churches pursuant to 
the statute are acceptable for issuing title policies. 
 


The deed or mortgage should have attached to it an affidavit executed by the pastor or 
secretary or other administrative person authorized by the unincorporated church stating the names of 
the trustees of the unincorporated church as of the date of the deed or mortgage. Such an 
affidavit is conclusive as to facts stated therein as to purchasers and mortgagees without notice. See 
Title Standard 3.1-1. 
 


Sec. 692.101, F.S., does not apply to conveyances to unincorporated churches by name as 
opposed to the trustees or named trustees. For a discussion of this problem, see TN 6.01.02 B. 
 


When title is, or appears to be, vested in the trustees and the incorporated church, deeds from 
the trustees and the church corporation would be necessary. For example, a deed to A and B “as 
Trustees of Second Church, a Florida corporation not for profit” would require deeds from A and B 
and Second Church. 
 
 








87 So.2d 97 (1956)


Fred D. BURNHAM, Jr., and Hal K. Leggitt, Appellants,
v.


DAVIS ISLANDS, Incorporated, a Corporation, et al., Appellees.


March 16, 1956.
Rehearing Denied May 22, 1956.


Supreme Court of Florida. Special Division B.


*98 Hall, Farnsworth & Rousseau, Tampa, for appellants.98


Reeves, Allen & Dell and Gibbons & Gibbons, Tampa, for appellees.


Paul Game, Tampa, for Davis Islands Civic Association, amicus curiae.


O'CONNELL, Justice.


The appellants, Fred D. Burnham, Jr., and Hal K. Leggitt, instituted the litigation which gives rise to this appeal, 
seeking to enjoin the subdivision and sale of a portion of Davis Islands, in Tampa Bay, by the owners, appellees Davis 
Islands, Inc., Byars-Thompson, Inc., Alfred Dana and Bernice Dana, his wife.


The property in question is that upon which Davis Islands, Inc., one of the original developers of Davis Islands 
subdivision, operated a golf course for many years, from the time of its construction shortly after the land was pumped 
from the bay in the 1920's until December 31, 1954. The record relied upon to establish the factual background in this 
case exceeds 1,000 pages, but in general outline the situation reflected is this:


From the inception of the venture it was widely publicized as offering many attractions to prospective home owners. 
Various advertisements and brochures pointed to the ready accessibility of recreational facilities for water sports, 
tennis, as well as golf, in surroundings of great beauty and permanent values. Sales were made prior to completion of 
the dredging operations, and apparently before any plats were recorded. The subdivision was comprised of several 
sections, each covered by a separate plat. The plats covering the particular sections and area here involved were 
placed of record in 1925, and upon each record plat covering this area the particular blocks in question appeared 
simply as open spaces marked "Reserved — See Margin." The marginal notation was as follows:


"The owner contemplates that the blocks, marked `Reserved — See Margin' may become a part of a 
golf course, but the owner expressly reserves the absolute right to prescribe the term of any dedication 
hereafter made or to subdivide or dispose of the same in such manner as it may determine."


According to testimony of appellants themselves, the section containing the golf course was not developed to any 
extent until after 1951. The appellant Burnham first purchased lots in the subdivision in 1952, and Leggitt in 1954. 
Burnham had been familiar for several years, by virtue of his operations as a real estate broker, with the general 
promotional work of the Island developers, drawing attention to all the assets of the subdivision, including the golf 
course. But there is no testimony in the record, either from him or any other purchaser *99 appearing as a witness, that 
lots were purchased in reliance upon the widespread promotional campaign or literature accompanying the initial 
opening of the subdivision. There is likewise no evidence from any parties purchasing from appellees that they relied 
upon representations emanating from Davis Islands, Inc., or successors, to the effect that the golf course would be 
permanent. The appellant Burnham, in fact, stated that he had heard rumors as early as 1950 concerning the possible 
subdivision of the golf course, prior to the time he purchased any lots, located near the golf course or elsewhere, but 
nevertheless made no inquiry at the time of his purchases.


99
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On April 29, 1955, appellees placed of record a plat showing the proposed division of the area, and construction of 
residences thereon has since begun. The appellants brought this suit as a class action on behalf of "all persons in like 
situation" who have purchased lots on the Islands, either facing the streets surrounding the blocks in question, or so 
located in the subdivision as to have been influenced by the existence of the golf course in the area. The scope of 
relief sought is limited, in the language of appellants, as follows:


"There is no attempt either in argument or pleadings or evidence to require the appellees to operate a 
golf course. The only relief sought is to prevent the subdividers from destroying the easement and right 
of the purchasers of property on the island to have the area remain in its present status impressed with 
an easement for their benefit consisting of all the incidents appurtenant thereto including light, air, view, 
trees, and a right to have the land available for a golf course."


The main issues presented by appellant for determination upon this appeal are, first, "whether there was a public 
dedication of the golf course"; second, "whether the actions of the developers estopped them from claiming that the 
golf course was not dedicated to the owners of the subdivision"; and third, "whether the offers of the developers as put 
forth in their public advertising and sales promotion when accepted by purchasers of lots created a contract between 
such developers and the purchasers that the golf course would be for the use and benefit of the subdivision and the 
purchasers."


It was the opinion of the court below upon the first question that the evidence would not sustain a finding of public 
dedication on any theory:


"There is no conflict in the testimony but that the several owners of the Islands maintained and 
operated the golf course as a business venture for profit, the use of the course being made available to 
the public upon the payment of a `green fee.' * * * This golf course was always in the possession of the 
owners and under their control and maintenance; neither the City of Tampa nor anyone else on the part 
of the public, either took or attempted to take possession thereof. At all times the City of Tampa levied 
taxes against the properties, recognizing the private ownership, and which tax was paid by the 
respective owners. * * * all purchasers were on notice that the golf course could be used only upon 
payment of the fee or charge * * *. Here every act on the part of the owners shows a clear intent to 
retain possession and control and never was there an abandonment or surrender of the lands in 
question to the public. While it may not have been successful financially, it is quite clear the golf course 
was being operated as a business or commercial venture, with the idea of making a profit. The golf 
course was in no different category than any other place of amusement or attraction being held out to 
the public for a fee or charge."


Thus, while there is no question that an offer of dedication can be made by a plat filed for record, or by mere 
permissive conduct of the owner, there was not in this case, even in the absence of the marginal reservation above, 
the requisite surrender of the *100 area to public use. The court's ruling on this issue appears to be correctly based on 
the general proposition, with which the decisions in this state are in accord, that "strictly speaking, there can be no 
dedication to private uses, or to uses public in their nature but the enjoyment of which is restricted to a limited part of 
the public." 26 C.J.S., Dedication, § 8; 16 Am.Jur., Dedication, Sec. 5; Littlefield v. Hubbard, 124 Me. 299, 128 A. 285, 
38 A.L.R. 1306.


100


The appellants, however, claim special rights accruing to them as purchasers of lots in the subdivision where the golf 
course was maintained, independent of any public dedication, as hereinabove stated. It is true that the rights of 
abutting or adjacent purchasers have been considered as flowing from a "dedication," and certainly the filing of a plat 
may constitute an offer to both purchasers and the general public. But the cases indicate, where the distinction 
becomes material, that such purchasers' rights depend, not upon a true dedication, but upon a private easement 
implied from sales with reference to a plat showing streets, parks, or other areas subject to their use or enjoyment. City 
of Miami v. Florida East Coast Ry. Co., 79 Fla. 539, 84 So. 726; McCorquodale v. Keyton, Fla., 63 So.2d 906; Powers 
v. Scobie, Fla., 60 So.2d 738. Such easements are vested or perfected in a grantee immediately upon conveyance to 
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him, but it is clear that his rights are determined on the basis of principles of law applicable to private property interests 
as opposed to public dedications. Mumaw v. Roberson, Fla., 60 So.2d 741; Canell v. Arcola Housing Corp., Fla., 65 
So.2d 849, 851.


This being the case, appellants cannot rely upon an estoppel arising from conduct of appellees allegedly indicating an 
intent contrary to the conveyances to appellants made by reference to plats. "Inasmuch as such an easement would 
be an interest in land, it could be created only in one of three ways; firstly, by express grant, that is, by a deed 
expressly declaring it; secondly, by implication, that is, by inferring the grant from a construction of the terms and effect 
of an existing deed; and thirdly, by prescription, that is to say, by a grant established by evidence clearly showing a 
long and continuous enjoyment and user, although no deed contains the provision. Burdine v. Sewell, 92 Fla. 375, 109 
So. 648; Winthrop v. Wadsworth, Fla., 42 So.2d 541." Canell v. Arcola Housing Corp., supra. The rights of purchasers 
in the ordinary case of sale by reference to a plat showing public ways are created by the second means above 
described, that is by a grant inferred from a construction of the deed in connection with the plat to which it refers. If the 
terms or provisions on the face of the record plat, by reference to which appellants' conveyances were presumably 
made, are such as to negative any particular easement, it is difficult to see how an easement could be implied from 
parol representations without violating basic rules of property law and conveyancing. Estoppel may, of course, be 
relied upon to defeat title, but not to establish it. Cf. Hagan v. Ellis, 39 Fla. 463, 22 So. 727, and Coram v. Palmer, 63 
Fla. 116, 58 So. 721.


Of controlling importance, then, is the construction to be placed upon the marginal notation quoted above, appearing 
upon the plats by which lots in the golf course area were conveyed. The court below was apparently of the opinion that 
the marginal notation expressed a reservation of rights in the grantor which would not expire or be defeated merely by 
permitting use of the area as a golf course thereafter without exercising the alternative right to prescribe a term for 
such use or make a grant by dedication for a specified period. An analysis of the language employed seems to sustain 
this conclusion. It is stated first, of course, that the owner contemplates that the area "may become part of a golf 
course." This, however, amounts to nothing more than an expression of a future possibility, not a present "dedication" 
to such use. In the succeeding clauses the owner makes it clear that by the marginal notation he intends to expressly 
reserve the absolute right, with reference to the blocks indicated, to "subdivide or dispose of the same in such manner 
as it may determine," *101 unless it should elect, under the alternative provision, to grant or prescribe a "dedication" 
for a specified term. In the latter case the owner could not, of course, dispose of the property during the term 
prescribed, in any manner contrary to such "dedication." From the structure of the paragraph, it does not seem 
susceptible of any other logical interpretation:


101


"Marginal Note: The Owner contemplates that the blocks marked `Reserved — See Margin' may 
become part of a golf course, but the owner expressly reserves the absolute right


"[1] to prescribe the term of any dedication hereafter made or


"[2] to subdivide or dispose of the same in such manner as it may determine."


The contention of appellants seems to be that by establishing and operating a golf course on the property, without 
prescribing a term as permitted by the first clause above, the owner estopped itself from denying that subdivision 
purchasers had acquired a perpetual easement in the golf course, and that it had relinquished any rights it may have 
had under the second reservation. Upon this theory, the only dedication or easement which could arise in favor of the 
abutting owners or other parties would be by permissive user, rather than by conveyance with reference to a plat. To 
hold that the particular use or enjoyment permitted under the circumstances of this case could give rise to a private 
easement as claimed would appear to be contrary to established principles of law in respect to easements generally. 
J.C. Vereen & Sons v. Houser, 123 Fla. 641, 167 So. 45.


There is no contention that the conduct or representations by Davis Islands, Inc., independent of the conveyances or 
record plats, was such as to amount to a grant of an easement, and a review of all the evidence on the issue fails to 
reveal any significant grounds for raising an estoppel against it to deny the easement claimed, if that issue should be 
material. The publicity relating to the Islands' assets, stressing permanency, related solely to the general beauty and 
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seclusion of the area, not to the perpetual maintenance of all or any recreational facilities, and the findings of the court 
are fully sustained, that "every act on the part of the owners shows a clear intent to retain possession and control and 
never was there an abandonment or surrender of the lands in question to the public. While it may not have been 
successful financially, it is quite clear the golf course was being operated as a business or commercial venture."


Insofar as appellants claim that sales by the developer with reference to sales maps showing the disputed blocks as 
blank green areas with miniature golf players and tees, prior to recording of the plats containing the reservation, 
amounted to a contract or covenant that the area would always be reserved for such use, it is clear that the recording 
of the reservation effectively revoked any such implied offer in respect to those purchasing thereafter with reference to 
the record plats. City of Miami v. Florida East Coast Ry. Co., 79 Fla. 539, 84 So. 726, supra. And there is no showing 
in the record that any parties now interested in the land are entitled to rely upon rights which might have vested in 
predecessors in title purchasing prior to such revocation.


The fourth question raised by appellants relates to the trial court's refusal to accept evidence offered and then 
proffered by the plaintiffs in which they sought to show the alleged public nature of the golf course and that it was so 
treated by governmental authorities for purposes of assessing and collecting taxes. This question also relates to the 
alleged error of the trial court in refusing to allow testimony regarding actions and representations of real estate agents 
who sold lands owned by Davis Islands, Inc. We think the court below ruled properly on these matters.


For the reasons above cited the decree appealed from is affirmed.


DREW, C.J., and ROBERTS and THORNAL, JJ., concur.
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183 So.2d 849 (1966)


In re ESTATE of Katherine Elizabeth GAMBLE.


No. G-397.


March 10, 1966.


District Court of Appeal of Florida. First District.


*850 T.T. Turnbull, Tallahassee, and W. Turner Davis, Madison, for appellant.850


W.J. Oven, Jr., Tallahassee, for appellee.


*851 WIGGINTON, Judge.851


This appeal is from an order entered by the County Judge of Leon County overruling objections made by one of the 
two residuary legatees of the estate to a petition filed by the executor for an order approving a proposed sale of certain 
described real estate owned by the estate. The question presented for our decision involves a construction of that 
provision of the will granting the executor the power to sell or dispose of property owned by the estate, together with a 
construction of the probate statutes of this state relating to the exercise of such power.


The testator's will involved in this proceeding made several bequests of personal property to members of her family, a 
cash bequest to one of testator's sons, and a small cash bequest to a faithful servant. The will contains a residuary 
clause in which all the rest and residue of the estate is devised and bequeathed in equal shares to testator's two sons, 
Howard G. Gamble and John Grattan Gamble. The will appoints Howard Gamble as executor and contains the 
following power of sale:


"* * * And I do hereby authorize and empower my said Executor to sell, transfer, assign and convey or 
to convert into cash such part of my Estate, real or personal, without order of Court, as may be deemed 
advisable to carry out the purpose of and to make distribution of my said Estate in accordance with the 
terms of this my Last Will and Testament, and the decision and judgment of my Executor in regard to 
the sale of any property and the price and terms thereof shall be final."


Howard G. Gamble qualified as executor of the will and has discharged his duties thereunder in accordance with the 
directions contained therein.


In the course of administration the executor filed a petition with the court reciting that he has entered into a contract for 
the sale of a parcel of land owned by the estate for a specified price and under terms and conditions agreed upon 
between himself and the purchaser. The executor alleges in his petition that he deems the sale advisable for the 
purpose of paying the cost of administration of the estate, and for the purpose of making distribution thereof as 
directed by the will. He prays for an order approving the proposed sale.


John G. Gamble, brother of the executor and the remaining residuary legatee of the estate, was served with a copy of 
the petition to which he promptly filed his objection, urging a number of grounds in support of his position. Among the 
grounds asserted is one to the effect that the executor has no right or authority to make a sale of property owned by 
the estate under the terms of the will because the sale is not necessary in order to pay the costs of administration or to 
make distribution of the estate as alleged in the petition for sale. Thus one of the issues created by the pleadings, and 
the only one which we are asked to consider on this appeal, went directly to the authority of the executor to sell real 
property owned by the estate. Whether such authority existed depended upon the subordinate issue of whether the 
sale was necessary in order to pay the costs of administration or make distribution of the estate in accordance with the 
provisions of the will.
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At the hearing on the objection to the executor's petition for sale the court refused to permit any testimony or evidence 
to be adduced by the parties on the issues raised by the pleadings. The record reflects that an extended colloquy took 
place between the court and the attorneys representing the executor and the objector. In this colloquy the county judge 
expressed his view regarding the questions presented, and directed that an order be prepared for his signature 
overruling the objections to the sale urged by the residuary legatee.


By the order appealed the county judge ruled that under the terms of the applicable *852 statute, F.S. Section 733.22, 
F.S.A., and under the terms of the will, the executor has the right to sell any real estate belonging to the estate at such 
price and on such terms as he may deem advisable, without order of the court. The order recites that nothing 
contained therein shall be construed as either approving or disapproving the proposed sale, the price and terms of 
which are held to be within the discretion of the executor.


852


From the foregoing it appears that the question with which we are confronted involves a determination of whether the 
power of sale granted the executor in testator's will is a general power over which the probate court has no control, or 
whether it is a limited power under which the authority of the executor is restricted and over which the county judge 
does have some degree of control. This question must be resolved on the basis of what is found to have been the 
intent of the testator from the language employed in granting the power.


As noted above, the will grants to the executor the authority to sell such part of the estate, real or personal, without 
order of court, as may be deemed advisable to carry out the purpose of and make distribution of the estate in 
accordance with the terms of the will. In the exercise of this power the discretion and judgment of the executor in 
regard to the sale of any property, and the price and terms thereof, shall be final.


The statute relating to the exercise of the power of sale under the terms of a will provides as follows:


"In every case where a power is given in a will to sell or dispose of property of the estate, or any 
interest therein, a sale made under authority of such will shall be valid. The sale and disposition of 
property under such power may be made by the executors, or such of them as qualify, or by the 
surviving executor or executors, or by the administrator with the will annexed, or by the administrator de 
bonis non, if no other person is appointed in the will for such purpose, or, if the person so appointed 
refuses to perform the trust or dies before he has completed the same or is otherwise rendered 


incompetent."[1]


The language employed in the provision of the will granting the executor the power of sale appears to be clear and 
unambiguous. The power is specifically limited to such sales of estate property as may be deemed advisable to carry 
out the purpose of the will and make distribution of the estate. It seems obvious that no sale would be required in order 
to make distribution of the personal property owned by the testator in accordance with the specific bequests contained 
in the will. It is possible that a sale of all or a portion of the real estate owned by the estate may be deemed advisable if 
such is necessary in order to pay the specific cash bequests made by the will, or to pay the costs of administration, or 
both. If the executor possesses sufficient funds in the estate with which to accomplish either or both of the purposes 
mentioned above, then the sale of additional real property owned by the estate would not be necessary in order to 
carry out the purpose of the will, or to make distribution of the estate as directed therein


In Standard Oil Company v. Mehrtens,[2] the will there construed authorized the testamentary trustee in his discretion 
to sell all of the property owned by the estate and to invest the proceeds thereof in first mortgages on real estate in 
order to accomplish the purposes specified in the will. In holding that the authority of the trustee to sell property of the 
estate under the power granted by the will was restricted *853 to sales made for the purpose of investing the funds 
derived therefrom in first mortgages, and did not extend to sales of property for the purpose of raising funds to pay the 
debts of the estate, the Supreme Court said:


853


"It appears to be too well settled to admit of very much argument that an executor acting under a will in 
making a sale of the property of the testator is generally held to a strict execution of the powers 
conferred, and to effect a valid sale all directions of the power must be complied with. * * *"
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The general rule applying to powers of sale contained in last wills and testaments appears to be as follows:


"* * * A general power of sale, however, must not be exercised arbitrarily or capriciously, and it cannot 
be exercised to destroy an essential quality of the estate when there are no debts of the testator to be 
paid, and no necessity of a sale for the purpose of division among the devisees; nor can it be extended 
to include holding, rental, or management. * * *


"If the power of sale is limited, either expressly or by implication, as determined from the testator's 
intention, as construed from the will and surrounding circumstances, it can be exercised only under the 
circumstances, in the manner, and for the purposes provided for or contemplated in the will, such as for 
the payment of debts and legacies, or for distribution, or, according to the decisions on the subject, for 


reinvestment. * * *"[3]


The foregoing principles comport with our conception of logic and justice. We can conceive of innumerable instances 
in which the property of an estate will have a far greater value if distributed to the residuary legatees in kind rather than 
in cash equivalent to the then market value thereof. Such valuable rights should not be denied the legatees unless the 
clear and unambiguous provisions of the will reveal an intent by the testator that the executor shall have the 
unrestrained discretion to liquidate and reduce to cash property owned by the estate whether or not any need to do so 
exists.


From the foregoing it is our view, and we so, hold, that under the power of sale granted the executor in the case sub 
judice his authority to sell real property owned by the estate is limited to such sales as may be advisable in order to 
carry out the purpose and make distribution of the estate in accordance with the terms of the will. We find nothing in 
the terms and provisions of the will which reasonably lead to the conclusion that the testator intended for her executor 
to have the power, in his uncontrolled discretion, to liquidate any or all property of the estate under circumstances 
which serve no purpose other than to require the inheritance of the residuary legatees to be distributed to them in cash 
rather than in kind. On the contrary, by employing the words "such part of my Estate" in the provision granting the 
power of sale, the testator indicated an intent that no more of the estate property should be sold than was deemed 
advisable in order to carry out the purpose of and make distribution of the estate. In addition, the language employed 
in the residuary clause of the will which provides that there is devised to the legatees all the rest and residue of the 
estate to be theirs "absolutely and in fee simple" indicates a testamentary intent that all real property not needed in 
administering the will should descend to the legatees in kind.


The decision rendered by the Supreme Court of Florida in Butts v. Jammes,[4] and *854 by the Second District Court of 


Appeal in Rank v. Sullivan[5] each construed wills containing general powers of sale without restriction or limitation, so 
those decisions, and the principles announced therein, are not considered applicable to the case sub judice.


854


We conclude that the pleadings filed by the parties in this cause properly raise an issue with respect to the authority of 
the executor under the terms of the testator's will to convey real property owned by the estate. The county judge erred 
in holding under these circumstances that the power of sale granted the executor by the testator's will invested him 
with the unbridled authority to make the proposed sale of real estate owned by the estate without order of court, and 
that it was not necessary for him to establish that such sale was necessary in order to carry out the purpose of the will 
and make distribution of the estate in accordance with the testator's directions. The executor, by the allegations of his 
petition, recognized the burden placed on him by the will for justifying the sale by alleging that it was necessary in 
order to make distribution of the estate and pay the costs of administration. Issue has been joined on this allegation 
and it was only because of the ruling of the county judge that the parties were precluded from offering evidence in 
support of their respective contentions. We think that this issue should be tried and resolved on the basis of the 
evidence adduced at the trial.


The order appealed is accordingly reversed and the cause remanded for further proceedings consistent with the views 
expressed herein.
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RAWLS, Chief Judge, and CARROLL, DONALD K., J., concur.


[1] § 733.22, F.S.A.


[2] Standard Oil Company v. Mehrtens, 96 Fla. 455, 118 So. 216, 220.


[3] 33 C.J.S. Executors and Administrators § 276 (1942).


[4] Butts v. Jammes, 68 Fla. 231, 66 So. 1004.


[5] Rank v. Sullivan (Fla.App. 1961), 132 So.2d 32.
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226 P.2d 487 (1951)


CLINTON, et al.
v.


MILLER, et al.


No. 9026.


Submitted December 7, 1950.
Decided January 13, 1951.


Amended January 16, 1951.


"Mr. and Mrs. Ferd Miller Route 1 Helena, Montana 


Supreme Court of Montana.


*489 Mr. Paul T. Keller, Helena, for appellant.489


Mr. Victor H. Fall, Mr. William A. Brown, Helena, for respondent.


Mr. C.E. Pew, Helena, amicus curiae.


Mr. Keller, Mr. Fall and Mr. Pew argued orally.


ADAIR, Chief Justice.


On April 14, 1950, J. Henry Clinton and wife entered into a written contract with Ferd Miller and wife wherein the 
Clintons agreed to sell and the Millers agreed to purchase lot numbered 15 in block numbered 15 of the Lockey 
Addition to the city of Helena, Montana, for an agreed consideration, one-third whereof was paid upon the signing of 
the contract with the balance to be paid by the Millers upon the delivery to them of a warranty deed conveying a 
merchantable title, free and clear of all encumbrances and liens.


The Clintons delivered to the Millers a duly certified abstract of title to the lot prepared by a qualified licensed 
abstracter which abstract the Millers then submitted to their attorney for examination and opinion. After examining the 
abstract the attorney declined to approve the title and wrote his clients as follows:


"Dear Mr. and Mrs. Miller:


"I have examined the Helena Abstract and Title Company's abstract No. 2612 covering Lot 15 in Block 15 of the 
Lockey Addition to the City of Helena. The matters in this opinion are based entirely upon the information contained in 
that abstract.


"The title to said premises is in J.H. Clinton subject to the following defects:


"In 1873, a bond for deed was given to Jacob D. Tietzen and A.N. Rand and that interest assigned to Thomas Perry 
and Peter Larkin. Peter Larkin, thereupon deeded to Richard Hoback and Henry Pflaume. Richard Hoback and Henry 
Pflaume never disposed of their interest. The other interest passed to Charles W. Cannon and Robert C. Wallace. The 
name Wm. Carr appears in the abstract in that transaction and William Carr deeded so that some interest in said 
premises still *490 remains in Thomas Perry, Wm. Carr, Richard Hoback, Henry Pflaume, Charles W. Cannon and 
Robert C. Wallace.


490


"Sam'l Schwab received the deed to that property in 1882 and deeded the same as Samuel Schwab. There is no 
presumption that an abbreviation of a man's name is one and the same person whose name is written out.
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"Respectfully submitted," [and signed] 


"By deed dated April 25, 1876, and recorded January 29, 1880, Peter Larkin conveyed his interest to other parties as 
appears on page 11 of the abstract. He was not joined in this conveyance by his wife, nor is there any affidavit that I 
can find in the abstract indicating that he was a single man at that time. It follows that there is an outstanding dower 
interest in the wife of Peter Larkin in the absence of proof that he was not married.


"The county took title to the within property by Tax Deed dated October 31, 1929, and by deed dated April 11, 1936, 
conveyed the same to R.C. Hoffman, who in turn, with his wife, by deed recorded February 6, 1946, conveyed the 
same to J.H. Clinton, of Helena, Montana, the present owner. J.H. Clinton thereafter filed an action to quiet title to said 
property in himself. There are several procedural errors in the quiet title proceedings which may be briefly enumerated 
as follows:


"1. The concluding phrase of the named defendants which is inserted for the obvious purpose of coming within the 
provisions of Section 93-6204, R.C.M. 1947, fails to show a comma after the word estate. The statute provides for the 
`adding in the caption of the complaint in such action the words' and it would seem that the foregoing makes absolute 
compliance with the wording in the statute mandatory.


"2. On page 77 of the abstract and following there appears the affidavit for the Order for Publication of Summons. 
Section 93-6207, R.C.M. 1947, provides that the `Plaintiff' may obtain such an order by filing with the Clerk of the 
Court an affidavit stating that `he' has made diligent search and etc. There is nothing in the section of the statute 
quoted which authorized the attorney for the plaintiff or any other person to make an affidavit on his behalf. It would 
follow that the person authorized by the statute has not been the proper party to make the affidavit.


"3. On page 72 of the abstract there is the bare statement that the Lis Pendens was filed October 9, 1946. Section 93-
6205, R.C.M. 1947, would seem to require proof in the record of the Clerk of the Court of the filing of the Lis Pendens 
with the Clerk and Recorder. I do not believe that the record shows any such proof having been made.


"4. Section 93-6206, R.C.M. 1947, provides, among other things, that an affidavit must be filed for Publication of 
Summons `upon the return of the summons showing due personal service within the state' and etc. The original 
Summons in this action, according to page 84 of the abstract, was filed with the Clerk December 9, 1946. The affidavit 
for Publication of Summons was filed October 25, 1946, and the Order was issued the same day, as appears on 
pages 77 and 79 of the abstract. It follows that the original summons was not filed with the Clerk of the Court until 
subsequent to the time when the Order of Publication was made and by reason thereof the entire proceedings 
regarding publication were in violation of the statute and valueless.


"5. Section 93-3020, R.C.M. 1947, provides that the sheriff or other person serving the Summons shall make due and 
legal return of such service and file the same with the Clerk of the Court not more than ten days after the making of 
such service. The returns of the several sheriffs who served the Summons shows that the last service made was by 
the sheriff of Cascade County and that he served a copy of the Summons and Complaint on the first and second days 
of November, 1946. The Summons not having been filed until December 9, 1946, more than ten days had elapsed 
which is a fatal defect to the proceedings.


"By reason of the foregoing several defects in the title it is my opinion that J.H. Clinton does not, at this time, have 
merchantable title to the foregoing property.


*491 Upon receipt of the above opinion the Millers refused to perform their contract and thereupon, on June 6, 1950, 
J.H. Clinton and wife as plaintiffs commenced this action against Ferd Miller and wife as defendants for a declaratory 
judgment determining the rights and duties of the plaintiffs and defendants under their contract.


491


Appearing in the action by their said attorney the defendants Miller urged the same objections to Clinton's title as are 
set forth in their attorney's opinion. The cause was tried to the court sitting without a jury, witnesses were examined 
and documentary evidence received, including the abstract of title, following which the court made written findings of 
fact and conclusions of law wherein it found and held each of the listed objections to the title to be without merit and in 
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conformity thereto on July 20, 1950, rendered its decree adjudging: That none of the objections made by defendants to 
Clinton's title is valid; that none casts any cloud upon such title; that the plaintiffs are the owners in fee simple and 
entitled to the possession of the property; that such title is merchantable and that upon the delivery to them of proper 
deed of conveyance the defendants shall forthwith perform their obligations under the contract.


From the decree so entered the defendants Miller have appealed, assigning 13 specifications of error, 11 whereof 
challenge the trial court's findings while the remaining two challenge its conclusions.


Title to Lot 15. From September 22, 1913, to January 21, 1926, the duly recorded fee simple title to lot 15 was in State 
Investment Company, a Montana corporation, to which corporation the lot was assessed. The corporation failed to pay 
the state and county taxes levied against the property for various years including those for the year 1925 and on 
January 21, 1926, after due notice given, the lot was sold to Lewis and Clark county for delinquent taxes. There was 
no redemption from the tax sale and no assignment of the tax sale certificate and on October 31, 1929, by duly 
recorded tax deed the county treasurer granted the lot to the county. The record title thereafter continuously remained 
in the county until April 11, 1936, on which date, by duly recorded bargain and sale deed it conveyed the lot to R.C. 
Hoffman and thereafter Hoffman and wife by deed acknowledged December 5, 1945, conveyed, remised, released 
and quit claimed the lot unto J.H. Clinton, who, according to the testimony, thereupon entered into possession of and 
improved the property and has since continued as its owner and paid the taxes thereon.


Quiet Title Action. On October 9, 1946, J.H. Clinton, as plaintiff commenced an action in the district court of Lewis and 
Clark county to quiet his title to lot 15 and other described real property. The complaint shows that the action is against 
66 specifically named defendants, including the county of Lewis and Clark, the city of Helena, State Investment 
Company, an expired Montana corporation, Richard Lockey, Jr., the sole surviving trustee for the stock holders and 
creditors of said State Investment Company, and that it is also against all persons unknown who might make any 
adverse claim, the concluding phrase of the caption of the complaint reading: "the unknown heirs and devisees of the 
defendants, if any there be, and all other persons, unknown, claiming or who might claim any right, title, estate or 
interest in, or lien or encumbrance upon, the real property described in the complaint, or any thereof, adverse to 
plaintiff's ownership, or any cloud upon plaintiff's title thereto, whether such claim or possible claim be present or 
contingent, including any claim or possible claim of dower, inchoate or accrued, Defendants." It will be noted that there 
is no comma after the word "estate" in the above quoted phrase nor should there be.


On the day of the filing of the complaint, summons issued and proper written notice of the pendency of the action was 
filed in the office of the county clerk and recorder. The original summons, the summons published and the lis pendens,
each and all bear the identical title and caption stated in the complaint.


"Procedural Errors." Defendants' counsel objects to Clinton's quiet title proceedings because of what he terms 
"procedural *492 errors" enumerated as follows: (1) Failure to show a comma after the word "estate" in the above 
quoted concluding phrase of the caption to the complaint and summons; (2) the making and filing by plaintiff's attorney 
of the affidavit for the order for publication of summons; (3) failure to file with the clerk of court documentary proof of 
the filing of lis pendens in the office of the county clerk and recorder; (4) failure to file the original summons with the 
clerk of court prior to filing the affidavit for publication of summons, and (5) failure to file the original summons with the 
clerk of court within either 10 or 15 days after the making of service.


492


None of the foregoing constitutes a "procedural" error and none invalidates Clinton's quiet title proceedings, his decree 
nor his title to the property involved.


The Missing Comma. It is well nigh impossible to imagine a more frivolous hairsplitting objection or contention than 
that the absence of a comma in the caption of a complaint or summons in a quiet title action constitutes a "procedural 
error" affecting the jurisdiction of the court, rendering the proceedings defective and either adversely affecting or 
invalidating plaintiff's decreed title to real property.
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In the above quoted concluding phrase of the caption are 15 commas. None is either necessary, material or of any 
moment. Each and all well could have been omitted without doing any violence whatever to either the statute, the 
proceedings or the title.


No magic attends upon copying from the statute the exact phrase word for word and mark for mark. The phrase is not 
exclusive nor is its use mandatory. Precisely the same results may be achieved by employing other and fewer apt 
words.


A comma is a point used to mark the smallest structural divisions of a sentence, or a rhetorical punctuation mark 
indicating the slightest possible separation in ideas or construction. Black's Law Dictionary, Deluxe 3rd Ed., p. 356.


Punctuation is no part of the English language. It is always subordinate to the text. Never must punctuation marks of 
themselves be permitted to control the meaning of the text of a legislative enactment. The words of the act control the 
punctuation marks and not the punctuation marks the words.


"The presence or absence of a comma, according to the whim of the printer or proof reader, is so nearly fortuitous that 
it is a wholly unsafe aid to statutory interpretation." Erie R. Co. v. United States, 6 Cir., 240 F. 28, 32. Compare: 
McPhail v. Gerry, 55 Vt. 174; United States v. York, C.C., 131 F. 323; Traveler's Ins. Co. v. Pomerantz, 124 Misc. 250, 
207 N.Y.S. 81, 86; United States v. Shreveport Grain & Elevator Co., 287 U.S. 77, 82, 53 S.Ct. 42, 77 L.Ed. 175; In re 
Schilling, 2 Cir., 53 F. 81; Hammock v. Farmers' Loan & Trust Co., 105 U.S. 77, 22 L.Ed. 1111; Cushing v. Worrick, 9 
Gray 382, 75 Mass. 382; Albright v. Payne, 43 Ohio St. 8, 1 N.E. 16.


The statute in question was originally enacted in 1915 by the Fourteenth State Legislative Assembly. There was and is 
no comma after the word "estate" in this Act as passed by that assembly. See page 2 line 17 of original enrolled 
House Bill No. 342 on file in the office of the secretary of state. Read section 2 of Chapter 113 of the official published 
Session Laws of 1915 at page 251.


Who sought to improve upon the grammar and punctuation of the 1915 legislature by inserting a comma after the word 
"estate" and whence came such individual's authority to make such "amendment" we shall not here stop to inquire. 
Suffice it to say however, that the added comma not only makes for bad grammar but apparently tends to so befuddle 
hypertechnical title examiners as to render them uncertain if not wholly incapable of determining whether its absence 
from a busy lawyer's pleadings and papers may not deprive the court of jurisdiction and "jeopardize" various and 
sundry land titles throughout the state of Montana. The title examiner's assignment is not to examine the abstract and 
records for mistakes in orthography, punctuation and grammar but to determine therefrom the condition of the title 
involved. The law disregards trifles, R.C.M. 1947, sec. 49-125, and so must title *493 examiners and the courts. There 
is no merit in defendants' two specifications grounded upon the "missing" comma.


493


Affidavit by Attorney. Section 2, subd. 6870d of Chapter 113, Session Laws of 1915 at page 252 provides that in a suit 
to quiet title the plaintiff may obtain an order for the service of summons upon all unknown claimants or possible 
claimants by publication, "upon filing with the clerk of the court an affidavit showing that he has made diligent search 
and inquiry for all persons who claim, or might claim, any right, title, estate, or interest in, or lien, or encumbrance 
upon" the described real property and that he "has specifically named as defendants in such action all such persons 
whose names can be ascertained." Compare R.C.M. 1947, sec. 93-6207.


In the quiet title suit the above mentioned affidavit was made and filed by plaintiff's attorney of record in the action. 
Counsel for the defendants Miller assert that there is nothing in the above statute that authorizes the plaintiff's attorney 
to make the affidavit on behalf of his client. No express authority is required. The attorney's retainer carries with it the 
presumptive authority to file any and all necessary pleadings and papers in the action including, in the absence of a 
statute prohibiting, the authority to make affidavits on behalf of his client as to facts and matters of which the attorney 
has peculiar and personal knowledge.


A party to an action or proceeding in court may appear therein in his own proper person or he may appear by an 
attorney at law but he cannot do both. A party having an attorney of record in an action or other proceeding in court 
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must be heard in court through such attorney and as a general rule the court has no power or authority of law to 
recognize anyone in the conduct or disposition of the case except the attorneys of record therein. Endresse v. Van 
Vleet, 118 Mont. 533, 536, 169 Pac. (2d) 719.


The relation of attorney and client is a relation of agency. The maxim, "qui facit per alium, facit per se," i.e. "He who 
does an act through another is deemed in law to do it himself" applies and enunciates the general doctrine on which 
the law relative to the rights and liabilities of principal and agent depends. The one for whom the action is taken is the 
principal and the one who is to act is the agent. Restatement of the Law of Agency, sec. 1, p. 7.


In 2 Mechem on Agency, 2nd Ed. at pages 1736-1738, the author, speaking of the implied authority of attorneys at 
law, says:


"Section 2160. Has general control of conduct of suit. — A party employs an attorney to conduct and manage his 
cause in court because he himself lacks the learning, experience and ability necessary to its successful prosecution, 
and because he believes that the attorney possesses these qualifications. The object sought is the prosecution or 
defense of the cause, and the authority to accomplish this is confided to the attorney. As in other cases, this authority 
must carry with it all the incidental and auxiliary powers which are reasonable and proper to carry the main power into 
effect. Much of the procedure in the case is governed by rules of court with which the attorney is familiar, and which it 
is his duty to observe. The orderly conduct of the cause requires that the settled course of practice shall be adhered to, 
with which the attorney, and not the client, is presumed to be acquainted.


"When, therefore, a party puts his cause into the hands of an attorney, the latter is necessarily vested with large, if not 
exclusive authority, to control the conduct and management of the suit in all matters which pertain to the remedy, and 
which do not involve the substantial rights of the client. For the due and orderly conduct of the cause, the court holds 
the attorney responsible, and these matters the client, while he has an attorney of record, has no right to interfere with 
or to control.


"Section 2161. Presumption of authority. — So whatever the attorney does in the prosecution of the remedy, if it be not 
done fraudulently or collusively, is said to be binding upon the client, although it may result disastrously to him, and he 
must find his remedy in an action against the attorney. *494 And this rule is not confined to the proceedings had in 
court, but includes all acts, whether done in or out of court, necessary or incidental to the prosecution or defense of the 
suit, and which affect the remedy only and not the cause of action. * * *


494


"Section 2162. What included. — It is obviously impracticable to detail all of the acts which the attorney at law, by 
reason of his employment, has implied authority to do respecting the conduct of the cause, but as incidental to his 
authority to manage and control the general course and conduct of the cause, the attorney of record has been held to 
have implied power: —


"a. To make such affidavits as are required in the progress of the cause, when the facts are within his knowledge. * * *"


1 Thornton on Attorneys at Law, sec. 251, pp. 460, 461, sets forth the general rule, namely: "In the absence of 
statutory regulation to the contrary, an attorney may make an affidavit for his client, providing he has sufficient 
knowledge of the facts; in such case, however, the affidavit should show the reason for the party's failure to make it 
personally, though in some states no such showing is required, the attorney's authority being presumed, or provable 
by extrinsic evidence."


In accord with the foregoing rules our Code of Civil Procedure providing for the making of affidavits of verification by a 
party litigant provides such affidavits may also be made by the agent or attorney of the party, if the party is absent from 
the county where the attorney resides, "or is from any other cause unable to" make the affidavit in which case it must 
state that the deponent is the agent or attorney of the party and the reasons why such affidavit is made by such agent 
or attorney. R.C.M. 1947, sec. 93-3702.


Section 93-6207 does not say that the plaintiff must personally make the affidavit nor does it say that the plaintiff must 
personally file it.
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There is nothing in sections 93-3013, 93-6206 or 93-6207, R.C.M. 1947, that precludes plaintiff's attorney from either 
making or filing the affidavit. In his affidavit plaintiff's attorney deposes that he is an attorney for the plaintiff and as 
such more familiar with the matters, facts and things therein stated than is plaintiff for which reason he makes the 
affidavit for the plaintiff and then follows a rather complete and comprehensive statement of specific acts and things 
personally done by the affiant in making the required search and inquiry.


It has long been the custom and general practice in this jurisdiction for the plaintiff's attorney to personally make the 
required search and inquiry or to see that same is properly done and thereafter to make and file the required affidavit 
and we find no statutory prohibition against such practice. Compare: State ex rel. Allen v. Napton, 24 Mont. 450, 454, 
62 Pac. 686 construing section 731 and section 1942, Code of Civil Procedure of 1895, now R.C.M. 1947, sections 93-
3702 and 93-9003; State ex rel. Kolbow v. District Court, 38 Mont. 415, 100 Pac. 207; Shattuck v. Myers, 13 Ind. 46, 
74 Am. Dec. 236; Weigel v. Hohn, 45 Ariz. 81, 39 Pac. (2d) 933; Collins v. Streitz, 47 Ariz. 146, 54 Pac. (2d) 264; 
Evans v. Hallas, 64 Ariz. 142, 167 Pac. (2d) 94.


Lis Pendens. Defendants contend that the records fail to show proof to the clerk of the court of the filing in the office of 
the county clerk and recorder of lis pendens in the quiet title action.


The records in the office of the county clerk and recorder show that at 10:45 o'clock a.m. on the day the suit to quiet 
title was commenced, proper lis pendens in the action was filed in such office where it was given Document Number 
18487. The abstracter found such record and devoted three pages of his abstract to showing the contents of the lis 
pendens so filed.


Additionally the records and papers in the quiet title suit on file in the office of the clerk of the district court show that in 
such suit the district court expressly found that "it further appearing to the court by due proof that notice of pendency of 
this action was filed in the office of the county clerk and recorder on the 9th day of October 1946, being the date of the 
filing of the complaint" etc.


*495 Defendants cite R.C.M. 1947, section 93-6205, but this section specifies no particular or exclusive kind of proof to 
establish the fact that lis pendens was filed in the county clerk's office. It merely provides that before "any order for the 
publication of summons is granted as hereinafter provided" the plaintiff shall file proper notice of the pendency of the 
action in the office of the county clerk and recorder, the order referred to being that provided for in R.C.M. 1947, 
section 93-6207.


495


Defendants may not close their eyes to the facts appearing in the records of Lewis and Clark county showing timely 
filing in the designated office of proper lis pendens and their contention, which ignores these publicly recorded facts, 
cannot be sustained.


Filing Summons. Defendants assign as error the district court's holding that the statutes do not require that the original 
summons be physically filed with the clerk of court prior to the filing of the affidavit for an order for the publication of 
summons.


R.C.M. 1947, section 93-6202, provides that the provisions of sections 93-3001 to 93-3020, inclusive, are applicable to 
actions to quiet title and thus is R.C.M. 1947, section 93-3013 relating to the publication of summons made applicable 
to such actions.


We find no provision in either section 93-3013, 93-6206 or 93-6207 that says that the original summons with the return 
thereon must first be filed with the clerk of the court before an order for publication may be obtained. Section 93-6207 
provides the plaintiff may obtain the order "upon filing with the clerk of the court an affidavit" showing the facts called 
for and sufficient compliance is effected when as here plaintiff's attorney makes and files "an affidavit" stating such 
essential facts.


Return of Summons. There were 66 specifically named defendants in the quiet title action and plaintiff's attorney was 
charged with the responsibility of making due search and inquiry as to the whereabouts of such defendants to the end 
that jurisdiction be obtained over the person of each.
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The summons is the process by which the defendant is summoned into court. The purpose of serving a summons is to 
give notice to the defendant and thereby afford him the opportunity to defend himself or his property — an essential to 
due process of law. Haggerty v. Sherburne Mercantile Co., 120 Mont. 386, 186 Pac. (2d) 884.


Process is employed only to obtain jurisdiction over the person of the defendant. State ex rel. Murphy v. Second 
Judicial District Court, 99 Mont. 209, 41 Pac. (2d) 1113. That jurisdiction is acquired at the instant the summons is 
served and before any proof of such service has been made. Compare State ex rel. Duckworth v. District Court, 107 
Mont. 97, 80 Pac. (2d) 367.


After the summons is served and jurisdiction over the person of defendant is thus obtained orderly procedure dictates 
that evidence be supplied of the fact that service has been made. Where summons is personally served upon a 
defendant by a sheriff the latter is required to make a statement in writing of what has been done by him in making 
such service which statement is usually either endorsed on the summons or attached thereto. This written statement 
constitutes the officer's "return." Haggerty v. Sherburne Mercantile Co., supra; Schmidt v. Schmidt, 108 Mont. 246, 89 
Pac. (2d) 1020. Such "return" is merely the evidence by which the court, the litigants, their attorneys or others 
interested are informed that the defendant has been served. Compare Smith v. Hamill, 111 Mont. 585, 112 Pac. (2d) 
195. However it is not the "return" or other evidence or proof of service which gives the court jurisdiction over the 
person of the defendant but it is the fact of service that confers such jurisdiction. Haggerty v. Sherburne Mercantile 
Co., supra; State ex rel. Duckworth v. District Court, supra.


R.C.M. 1947, section 93-3020 makes it the duty of the sheriff or other person serving a summons "to make due and 
legal return *496 of such service, and file the same with the clerk of the court * * * not more than ten days after the 
making of such service, where the same was made in the county in which such action * * * is pending, and not more 
than fifteen days after the making of such service, when the same was made outside of the county in which such 
action * * * is pending." The statute further provides: "Any failure to make and file such return as required may be 
punished as a contempt of court." Such is the penalty that attaches for failure to comply with the provisions of section 
93-3020, supra, and not loss of jurisdiction over the defendant served.


496


The original summons in Clinton's quiet title action has attached thereto the separate return of the sheriff of each of 
three counties in the state. The return of the sheriff of Lewis and Clark county dated October 10, 1946, shows that he 
received the summons on October 9, 1946, being the day it was issued and that he personally served it on numerous 
specifically named defendants. The return of the sheriff of Flathead county shows that he received the summons on 
October 19, 1946, and after making due and diligent search and inquiry for two of the named defendants was unable 
to find them in his county for the reason that both were then in the state of California.


The return of the sheriff of Cascade county shows that he received the summons on October 26, 1946, and that he 
personally served the same on one named defendant on November 1, 1946, and on another named defendant on 
November 2, 1946.


On December 9, 1946, the original summons with the above returns thereon was filed with the clerk of court together 
with the summons published and the printer's affidavit showing such publication and praecipe for the entering of the 
default of all defendants except Lewis and Clark county and the city of Helena they having appeared by answer.


Defendants contend that the failure to file the original summons with the clerk of court within fifteen days after 
November 2, 1946, whereon the sheriff of Cascade county made his last service "is a fatal defect to the proceedings." 
There is no merit in the contention. The mere failure or omission to file the original summons with the various returns 
thereon within the time specified in section 93-3020, supra, does not affect the district court's jurisdiction in any 
particular nor is it an irregularity which prevents that court from conducting and completing the quiet title action in a 
due, orderly and proper manner. No defendant in the suit has been deprived of any right by the failure to sooner file 
the original summons with the clerk of court. Compare: Haggerty v. Sherburne Mercantile Co., supra; Bourgeious v. 
Santa Fe Trail Stages, 43 N.M. 453, 95 Pac. (2d) 204; Riker v. Kilinski, 309 Pa. 188, 163 A. 526; Federal Land Bank v. 
Brinton, 106 Utah 149, 146 Pac. (2d) 200; In re Estate of Newman, 75 Cal. 213, 16 Pac. 887, 7 Am. St. Rep. 146.
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This jurisdiction has long been committed to the rule that a valid tax title is a new and paramount title created by the 
sovereign and that a tax deed given pursuant to a valid and regular tax sale extinguishes titles, liens and collateral 
interests subordinate to the dignity of the tax lien.


Thus, assuming the tax sale to be valid and regular as the district court adjudged it to be, a new and paramount title 
free from all estates and encumbrances was conveyed by the tax deed of October 31, 1929.


Bonds for Deed. Notwithstanding these facts defendants object to possible "interests" that may have been derived 
through three instruments dated March 31, 1873, each termed a "Bond for Deed" and each conferring the right to 
engage in placer mining on certain described portions of the ground comprising an unpatented placer mining claim the 
legal title whereof was then vested in the United States Government.


Each "Bond for Deed" shows that it is nothing more than an executory agreement to execute in the future and only 
after the issuance of patent, a conveyance which would convey to the obligees the mining *497 title being simply the 
right to mine but expressly reserving bed rock and the title to all the ground after mined out provided, of course, that on 
or before the day on which the obligor's title be perfected or patent issue to them the obligees shall have paid to the 
obligors the sum agreed upon.


497


The records show no deeds by any of the obligors to any of the obligees conveying the mining title to any of the placer 
ground.


A bond for deed does not purport to convey the title to the obligee. It is not a conveyance of the legal title. It is merely 
an executory contract to convey and puts no title into the obligee so long as the contract remains executory. When the 
conditions of the bond are fulfilled by the obligee then and not until then does he have the right to demand a deed of 
conveyance vesting in him the title to such property as is called for by the contract.


The "Bonds for Deed" here under consideration do not contemplate any conveyance of the title to either bed rock or to 
the surface rights in any part of the placer mining claim — but on the contrary such title is expressly reserved from the 
conveyance to be made and executed after patent and upon the performance of the conditions imposed by the bonds. 
The bonds created no lien on the surface rights so reserved by the obligors but merely created a $1,000 contract 
liability in the event the obligors should refuse to allow the obligees to enter upon and mine the described portions of 
the placer claim.


It was not until May 29, 1879, being more than six years after the execution of the "Bonds for Deed" that patent for the 
placer claim issued to the four original locators they being the obligors in the bonds.


Had the obligors violated their contract then the obligees or their successors in interest were required to institute suit 
within eight years to enforce their rights thereunder. The record shows no such suit or proceeding and the right to 
maintain any such action has long since been barred by the provisions of R.C.M. 1947, section 93-2603.


Peter Larkin. Defendants specify as error the district court's finding that Peter Larkin was a single man on April 25, 
1876, when he executed an instrument purporting to sell and transfer a specified undivided interest apparently claimed 
by him by reason of being an obligee named in one of the aforesaid bonds for deed.


The bonds for deed were not conveyances and they passed no title to the obligees hence no title to the land passed 
by virtue of the sale and transfer by the obligee Larkin.


Should the instrument executed by Larkin in 1876 be treated as a deed to real property the presumption provided for in 
R.C.M. 1947, section 39-131, must be indulged. Such statute reads: "When a deed to real property has been made, 
executed and acknowledged prior to the year 1900 by a grantor without recital in the body of the deed or 
acknowledgment as to whether or not the grantor is married or single, and the wife of such grantor, if any, not joining in 
the conveyance, or otherwise releasing or conveying her dower, the presumption shall be that the person conveying 
such land had no wife living at the date of such conveyance and that such land was conveyed free of all right of dower, 
inchoate or vested." Also see R.C.M. 1947, sec. 93-2504.
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"Saml. Schwab." By deed recorded May 31, 1882, an undivided one-quarter interest in the original placer mining claim 
was conveyed to "Saml. Schwab" and nine days later the same undivided interest in the same placer claim was 
conveyed by a deed executed by "Samuel Schwab."


Ten years before either of the above deeds was given this court held that it is sufficient to describe a party by any 
known and accepted abbreviation of his Christian name. Kemp v. McCormick, 1 Mont. 420 at page 423. Also see 
Mining Securities Co. v. Wall, 99 Mont. 596 at page 604, 45 Pac. (2d) 302; R.C.M. 1947, sec. 93-3908; 38 Am. Jur., 
Name, sec. 8, p. 599.


Every title examiner should know that there are certain standard abbreviations, derivatives and nicknames for the 
more *498 common Christian names which the courts have long recognized as interchangeable with the full name 
such as Alex. for Alexander, Bill or Wm. for William, Bob for Robert, Dan for Daniel, Geo. for George, Jno. or Jack for 
John, Jos. or Joe for Joseph, Saml. — Sam'l or Sam for Samuel, Thos. or Tom for Thomas, etc.


498


But says defendants' attorney: "There is no presumption that an abbreviation of a man's name is one and the same 
person whose name is written out." There is little need to rely on any presumption here for the abstract of title shows a 
duly recorded correction deed to "Samuel Schwab" as grantee executed by the same grantors who gave the first deed 
to "Saml. Schwab" as grantee and that such subsequently executed correction deed expressly recites: "This indenture 
is executed for the purpose of correcting certain defects in a deed executed by the said parties * * * which said deed 
was * * * recorded * * * on the 31st day of May 1882, in Book `Y' of Deeds, page 120," the deed referred to being the 
deed running to "Saml. Schwab" grantee.


It is the function of an attorney at law retained to pass upon a title to determine from the abstract, or from the original 
records and instruments, if his employment extends to them, where the title rests, and what liens or encumbrances, if 
any, exist against the property involved. An attorney so employed must be held to have undertaken to use a 
reasonable degree of care or skill and to possess to a reasonable extent the knowledge requisite to a proper 
performance of his duties and he will be held liable to his client for injury resulting as a proximate consequence from 
the want of such knowledge and skill or from the failure to exercise such care. Such title examiner should be familiar 
with the statutes and decisions of his own state and he must apply the settled rules of law that should be known to all 
conveyancers.


The district court's final decree entered December 9, 1946, quieted the plaintiff Clinton's title and adjudged: That he is 
the true and lawful owner, in fee simple of the described property; that his title is good and valid "and that the title of 
the said J.H. Clinton thereto is adjudged to be quieted against all claims, demands or pretention of all of the 
defendants in the caption specifically above named, and all other defendants, and all other persons unknown, which 
and who are hereby perpetually enjoined, stopped and debarred from asserting or setting up any claim or right of title 
whatever in or to or claim to or against said land and premises, or any part thereof, or lien thereon, adverse to the said 
J.H. Clinton."


The foregoing decree became and is final. It may not be collaterally attacked. It specifically adjudges Clinton's title and 
is determinative not only of his rights in the property but also of the rights of all those who may claim under and 
through him. The defendants Miller are merely parties to an executory contract of sale and purchase which they refuse 
to perform. Hence in the instant suit against the Millers the plaintiff Clinton and wife are merely "shadow boxing" with 
themselves. Clinton and wife most certainly are not entitled to again petition the same court for a second decree to 
again adjudge Clinton's title to be good and valid and to adjudge counsel's objections to such decreed title to be invalid 
and that none thereof "casts any cloud upon plaintiff's title" as is prayed for in their complaint in this suit. The Clintons 
however, are not without an adequate remedy. The contract expressly obligates the purchasers to pay the $400 
balance still owing on the agreed purchase price and a money judgment in such sum doubtless could be obtained in a 
proper action brought therefor. However, no such money judgment was either sought or given in the instant action.


The entire proceeding is frivolous and an imposition on the courts. The decree entered herein on July 20, 1950, does 
not and it cannot supply to Clinton any better title than was and is adjudged to him in the decree entered in his quiet 
title action entered on December 9, 1946. Clinton has a good and merchantable title acquired: (1) Through the deed of 


Page 9 of 10Clinton v. Miller, 226 P. 2d 487 - Mont: Supreme Court 1951 - Google Scholar


5/3/2013http://scholar.google.com/scholar_case?case=14727021242061132414&q=124+Mont.+463...







conveyance from the *499 Hoffmans; (2) through adverse possession for much longer than the statutory period, and 
(3) through the valid final decree entered in his quiet title action.


499


This court finds no merit in the appeal nor in the action and directs that the cause be remanded to the district court with 
directions to set aside the decree and dismiss the suit, the respective parties litigant to bear their own costs, both in 
the district court and on appeal. It is so ordered.


MR. JUSTICES METCALF, BOTTOMLY and FREEBOURN, concur.


MR. JUSTICE ANGSTMAN:


I concur in the foregoing opinion so far as it determines the questions of law involved in the case. That part which 
treats of the duties and liability of attorneys I think is wholly gratuitous and therefore dictum. No issue is presented in 
this case of the negligence or lack of skill of any attorney.
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896 So.2d 781 (2005)


Nancy NOBLIN, Appellant,
v.


HARBOR HILLS DEVELOPMENT, L.P., et al., Appellees.


No. 5D03-2636.


January 14, 2005.


District Court of Appeal of Florida, Fifth District.


Nancy Noblin, pro se.


Gary L. Summers of Williams, Smith & Summers, P.A., Tavares for Appellees Harbor Hills Development, L.P. and 
Charles A. Schell.


*782 SAWAYA, C.J.782


Nancy Noblin appeals a partial summary judgment in favor of Harbor Hills Development and Charles Schell rendered 
in a suit to quiet title concerning certain property located in Lake County, Florida. The partial summary judgment 
extinguishes Noblin's right of access to the property owned by Harbor Hills and Schell to exercise certain oil and 
mineral rights Noblin has in the property. The specific issues we must resolve are: 1) whether Noblin has an 
easement, express or implied, that allows her ingress and egress to the subject property to search for and extract the 
oil and mineral deposits thereon; and 2) if Noblin has such an easement, whether it has been extinguished by the 
Marketable Record Titles To Real Property Act (MRTA) found in chapter 712, Florida Statutes. In order to resolve 
these issues, we will explain the factual background followed by a discussion of each issue in the order presented.


Factual Background


We note at the outset that the facts related to the history of the underlying action are convoluted due to the 
interrelationship between the original owners of the property interests and the current heirs and interested parties. For 
purposes of the issues we must resolve, we will only relate the facts and the essential deraignment of title to the 
property that affect resolution of those issues.


William Dietrich owned certain property in Section 1, Township 18 South, Range 24 East located in Lake County, 
Florida. The property that is the subject of the instant proceeding consists of a portion of the East one-half of Section 
1, Township 18 South, Range 24 East. Dietrich executed a deed, which included the property subject to the instant 
proceeding, to D.O. Rainey and his wife, Gladys. This deed made no mention of any separate oil or mineral rights.


On October 1, 1948, the Raineys executed a deed that conveyed one-half of the oil and mineral rights on the subject 
property to E.C. Huey. Specifically, this deed provided in pertinent part that Rainey conveyed to Huey "[o]ne-half of the 
mineral and oil rights, including the right to exploit the same...."


On October 22, 1950, the Raineys conveyed the subject property to A.M. Collins and several other grantees by a deed 
that made no mention of the previously conveyed oil and mineral interest to Huey. Harbor Hills and Schell correctly 
assert, as we will later explain, that this deed constitutes the root of title to their property under MRTA. It is not 
necessary to list and discuss all of the instruments of conveyances in the chain of title. For purposes of the issues we 
must resolve, suffice it to say that Harbor Hills acquired title to the majority of the subject property through a deed 
recorded in 1994 and to the remainder of the property by a deed recorded in 2000. Harbor Hills subsequently 
conveyed a portion of the property to certain grantees, who in turn conveyed the property to Schell.


Page 1 of 5Noblin v. Harbor Hills Development, LP, 896 So. 2d 781 - Fla: Dist. Court of Appeals, 5t...


5/8/2013http://scholar.google.com/scholar_case?case=15594354611341940318&q=896+So.+2d+78...







Harbor Hills initiated a suit, later joined by Schell as a party plaintiff, to quiet title to the subject property against a 
number of defendants, including Wilma Boyles, who was an heir of Huey. After Boyles died, her heir, Noblin, became a 
party defendant. Although Harbor Hills and Schell did not contest Noblin's ownership of one-half of the oil and mineral 
rights, they did file a motion for summary judgment asserting that Noblin did not have an easement interest in the 
property or, alternatively, that any easement previously created had been extinguished under MRTA. The trial court 
agreed with Harbor Hills and Schell and entered the partial summary judgment that we now review.


Having discussed the factual background and the pertinent deraignment of *783 the title to the subject property, we will 
address the first issue previously presented, which is whether an easement was created in favor of Noblin.


783


Whether An Easement, Expressed Or Implied, Was Created


In order to determine whether Noblin, as successor in interest to Huey and heir of Boyles, has an easement, we must 
analyze the pertinent provisions of the 1948 deed from the Raineys to Huey. When the Raineys executed the deed, 
they included the following provision to describe the interest conveyed to Huey: "One-half of the mineral and oil rights, 
including the right to exploit the same...." Noblin contends that the provision "right to exploit the same" conveys an 
easement that allows her the right to enter the property to search for and extract one-half of the oil and minerals 
located thereon. We agree. We note the plain meaning of "exploit" is generally to employ to the greatest extent 
possible, i.e., "to put to productive use." Webster's New Collegiate Dictionary 438 (9th ed.1989). Accepting Noblin's 
uncontested ownership of the one-half oil and mineral rights in the subject property, then the logical productive use of 
this interest would be to search for and extract the oil and minerals for consumer or other use. Hence, it appears to us 
that the intent of the parties in accordance with the plain meaning of the language employed in the deed, which is what 
we must consider to discern the meaning of the pertinent provisions in the deed, was to convey an easement to Huey 
for ingress and egress onto the subject property to search for and remove one-half of the oil and mineral deposits 
located thereon. This interpretation comports with the general rule we next discuss regarding the creation of an implied 
easement when a grant of oil and mineral rights is contained in an instrument of conveyance.


The general rule alluded to provides that a reservation or grant of oil and mineral rights reflects an intent on the part of 
the parties to sever the surface estate from the underlying mineral estate and create two separate estates. Trustees of 
Tufts College v. Triple R. Ranch, Inc., 275 So.2d 521, 525-26 (Fla.1973) ("When the surface estate and the mineral 
estate are severed, they remain independent. Possession of one does not carry with it possession of the other."); P & 
N Inv. Corp. v. Florida Ranchettes, Inc., 220 So.2d 451 (Fla.1968). This is the view adopted by the courts in many 


other jurisdictions.[1] In Tufts College, the Florida Supreme Court recognized, citing the decision in P & N Investment,
that when the surface estate and the mineral estate are severed, the mineral estate is dominant *784 over the surface 
estate allowing the mineral estate owner the right of ingress and egress over the surface estate to explore, locate, and 
remove the minerals. The court in P & N Investment explained this rule more fully:


784


We are convinced that the weight of authority in the country, especially in the major oil-producing 
states, is as follows: When the surface estate is severed from the mineral estate, the mineral estate is 
the dominant estate and, therefore, the owner of the mineral estate has the right of ingress and egress 
to explore for, locate, and remove the minerals, but he cannot so abuse the surface estate so as 
unreasonably to injure or destroy its value and is answerable in damages to the owner of the surface 
estate for any unreasonable injuries done.


One of the leading cases recognizing the just-summarized rule is Parker v. Texas Co., 326 S.W.2d 579 
(Tex.Civ.App.1959). For the citations to many cases upholding this rule see 58 C.J.S. Mines and 
Minerals § 159, pages 332 and 333.


P & N Investment, 220 So.2d at 453; see also Coraci v. Hogan, 515 So.2d 1064 (Fla. 5th DCA 1987), review denied,
525 So.2d 878 (Fla.1988); Hill v. Bridgers, 397 So.2d 1212, 1214 (Fla. 2d DCA 1981) ("[A]n owner of an interest in 
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minerals is entitled to enter the land and explore for minerals without liability to the surface owner as long as injury to 
the surface is reasonable.") (citation omitted).


Based on the general rule adopted by the Florida courts, a grant or reservation of oil and mineral rights implies an 
easement for ingress and egress to explore for and remove the oil and minerals found on or underneath the surface 


estate. Decisions in many other jurisdictions adopt this view.[2] We conclude that even if "the *785 right to exploit" 
provision was not included in the 1948 deed from Rainey to Huey, an implied easement was granted to Huey for the 
purpose of exploration and extraction of the oil and minerals located on the surface estate.


785


Having determined that Noblin, as successor in interest to Huey, has an easement for ingress and egress in the 
surface estate owned by Harbor Hills and Schell, we must next determine whether that easement is extinguishable 
under MRTA.


Whether MRTA Applies To Extinguish The Easement


"Section 712.02 of MRTA expressly provides that any person vested with any estate in land of record for thirty years or 
more shall have a marketable record title free and clear of all claims of an interest in land except those preserved by 
section 712.03...." H & F Land, Inc. v. Panama City-Bay County Airport & Indus. Dist., 736 So.2d 1167, 1171 
(Fla.1999), receded from on other grounds, Blanton v. City of Pinellas Park, 887 So.2d 1224, 29 Fla. L. Weekly S614 
(Fla. Oct. 21, 2004); see also Cirelli v. Ent, 885 So.2d 423 (Fla. 5th DCA 2004). The rights or interests in land subject 
to extinguishment by MRTA include "rights of entry or of an easement, given or reserved in any conveyance or devise 
of realty, when given or reserved for the purpose of mining, drilling, exploring, or developing for oil, gas, minerals, or 
fissionable materials, unless those rights of entry or easement are excepted or not affected by the provisions of s. 
712.03 or s. 712.04." § 704.05(1), Fla. Stat. (2002); see also H & F Land (holding that a common law way of necessity 
is an easement that arises from an implied grant or reservation of an interest in land and is extinguishable by MRTA). 
It is clear that an expressed or implied easement for ingress and egress to explore for and extract oil and minerals 
from the surface estate is an interest that may be extinguished by MRTA, provided the other requirements of MRTA 
are met.


MRTA requires that in order to extinguish an interest in real property, that interest must have existed prior to the root of 
title. Cirelli. The root of title is defined as "any title transaction purporting to create or transfer the estate claimed by any 
person and which is the last title transaction to have been recorded at least 30 years prior to the time when the 
marketability is being determined." § 712.01(2), Fla. Stat. (2002). The root of title to the property owned by Harbor Hills 
and Schell is the deed from Rainey to Collins dated May 22, 1950. This deed does not mention in any way the one-half 
interest in mineral and oil rights conveyed two years earlier by Rainey to Huey, and it does not mention or identify any 
easement, expressed or implied, that may have been created at the time the prior deed *786 from Rainey to Huey was 
executed. Because the prior deed from Rainey to Huey creating the easement for ingress and egress predates the 
root of title, it may be extinguished by MRTA unless an exception applies. It is important to emphasize that the trial 
court's order granting partial summary judgment only holds that the easement is extinguished by MRTA, not the actual 
oil and mineral rights owned by Noblin.


786


The exceptions to MRTA that may be pertinent to the instant case are found in section 712.03(1), Florida Statutes, 
relating to easements disclosed in the muniments of title and section 712.03(5), Florida Statutes, relating to prior use 
of the easement by Noblin and her predecessors in title. We must next determine whether these exceptions apply.


The exception under section 712.03(1) preserves "[e]states or interests, easements and use restrictions disclosed by 
and defects inherent in the muniments of title on which an estate is based beginning with the root of title...." § 712.03
(1), Fla. Stat. (2002). This exception has been narrowly construed by the courts, which limit its application to 
easements or interests disclosed on the face of an instrument. See H & F Land, 736 So.2d at 1173; ITT Rayonier, Inc. 
v. Wadsworth, 346 So.2d 1004 (Fla.1977). As we have indicated, the 1950 root of title from Rainey to Collins does not 
mention the prior grant of oil and mineral rights or any easement associated therewith. Noblin contends that a 1980 


Page 3 of 5Noblin v. Harbor Hills Development, LP, 896 So. 2d 781 - Fla: Dist. Court of Appeals, 5t...


5/8/2013http://scholar.google.com/scholar_case?case=15594354611341940318&q=896+So.+2d+78...







deed from SunBelt Investments to Ojay Corporation that references the 1948 deed from Rainey to Huey by official 
record book and page number sufficiently complies with the exception. The partial summary judgment shows the trial 
court did not resolve this particular issue. Because this issue raises questions of law and fact that need to be resolved 
by the trial court, the partial summary judgment rendered in favor of Harbor Hills and Schell must be reversed.


Noblin argues that the use exception found in section 712.03(5), Florida Statutes (2002), applies to salvage her 
easement. This statute provides in pertinent part that excepted from extinguishment under MRTA are "[r]ecorded or 
unrecorded easements or rights, interests or servitude in the nature of easements... so long as the same are used and 
the use of any part thereof shall except from the operation hereof the right to the entire use thereof." § 712.03(5), Fla. 
Stat. (2002). Noblin presented affidavits from several witnesses that indicate the easement was in fact used on many 
occasions by Huey and that clay, sand, limestone, and other minerals were extracted from the property. Noblin also 
states in her reply brief that at the summary judgment hearing, she clearly stated that she and others "could attest that 
on many occasions, sand, clay, limestone, and other minerals had been removed from (but not limited to), the subject 
Property." The affidavit of Wilma Boyles, executed prior to her death, stated that Huey used minerals from the subject 
property "throughout [his] lifetime" and that he "spent a great deal of time and money in pursuit" of "oil and natural 
gas."


Harbor Hills and Schell make two arguments in opposition to Noblin's use exception. First, they argue that the 
affidavits presented by Noblin consist of conclusory and hearsay statements and do not provide information regarding 
the particular uses of the easement with any specificity. Second, they contend that clay, sand, and limestone are not 
minerals, and in support of that argument they cite section 689.20, Florida Statutes, enacted in 1959, which provides 
that "[w]henever the word `minerals' is hereafter used in any deed, lease, or other contract in writing, said word or term 
shall not include any of the following: *787 topsoil, muck, peat, humus, sand, and common clay, unless expressly 
provided in said deed, lease, or other contract in writing." Noblin contends that this law, unchanged since its 
enactment, expressly provides for prospective application and, therefore, it is inapplicable given the fact that the 1948 
deed creating the easement was executed and recorded before the statute was enacted.


787


As to the first argument, we disagree that all of the evidence and statements in the affidavits presented by Noblin are 
conclusions and hearsay. Harbor Hills and Schell acknowledge that we must view the evidence presented by Noblin in 
the light most favorable to her, and if any doubt exists as to whether there are any issues of material fact, summary 
judgment is inappropriate. See Krol v. City of Orlando, 778 So.2d 490 (Fla. 5th DCA 2001). Because the easement 
allows for exploration and extraction, we conclude that when the evidence presented by Noblin is viewed in the proper 
light, questions of fact exist regarding the use of the property by Huey to explore for minerals on the surface estate. As 


to the second argument, notwithstanding the provisions of section 689.20,[3] we agree with Harbor Hills and Schell that 
clay, sand, topsoil, and limestone may not be minerals within the meaning of the 1948 deed from Rainey to Huey. See 
Florida Audubon Soc'y v. Ratner, 497 So.2d 672 (Fla. 3d DCA 1986), review denied, 508 So.2d 15 (Fla.1987). 
Nevertheless, we conclude that factual issues remain regarding what "other minerals" may have been extracted in the 
past from the surface estate by Huey or his successors in interest.


Conclusion


Noblin has an easement for ingress and egress to explore for and extract one-half of the oil and mineral deposits on 
the subject property. This easement may be extinguished under MRTA; however, material issues of law and fact exist 
regarding the two exceptions under MRTA previously discussed that preclude entry of summary judgment. Therefore, 
the partial summary judgment rendered in favor of Harbor Hills and Schell is hereby reversed, and this case is 
remanded for further proceedings.


REVERSED and REMANDED.


SHARP, W. and GRIFFIN, JJ., concur.
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[1] See Bodcaw Lumber Co. v. Goode, 160 Ark. 48, 254 S.W. 345 (1923); Nevada Irrigation Dist. v. Keystone Copper Corp., 224 
Cal.App.2d 523, 36 Cal.Rptr. 775, 778 (1964) ("The owner of real property may divide his lands horizontally as well as vertically, and 
when he conveys the subsurface mineral deposits separately from the surface rights, or reserves them from a conveyance of such 
surface rights, he creates two separate fee simple estates in the land, each of which has the same status and rank.") (citations 
omitted); Jilek v. Chicago, Wilmington & Franklin Coal Co., 382 Ill. 241, 47 N.E.2d 96, 98 (1943) ("It has long been recognized in this 
State that mineral rights may be severed from the surface rights and conveyed separately, and that two estates are thus created in 
the land, each of which is distinct, and each of which may be conveyed or devised, and each is subject to taxation.") (citations 
omitted); Maynard v. McHenry, 271 Ky. 642, 113 S.W.2d 13 (1938); Calvert Joint Venture # 140 v. Snider, 373 Md. 18, 816 A.2d 854 
(2003); Groves v. Terrace Mining Co., 340 S.W.2d 708, 710 (Mo.1960) ("The owner of land containing minerals may segregate the 
surface rights from the underlying minerals by a conveyance in writing so that there is a complete severance of title and separate 
estates are created.") (citations omitted); Flying Diamond Corp. v. Rust, 551 P.2d 509 (Utah 1976).


[2] See Rocky Mountain Fuel Co. v. Heflin, 148 Colo. 415, 366 P.2d 577, 580 (1961) ("The owner of a mineral estate has rights of 
ingress, egress, exploration, and surface usage as are reasonably necessary to the successful exploitation of his interest.") (citations 
omitted); Slade v. Rudman Res., Inc., 237 Ga. 848, 230 S.E.2d 284, 285 (1976) ("It is established law in this state that a grant of 
minerals conveys, by implication, the rights of ingress and egress, and possession of the surface necessary to the use and enjoyment 
of the estate conveyed.") (citation omitted); Jilek v. Chicago, Wilmington & Franklin Coal Co., 382 Ill. 241, 47 N.E.2d 96, 100 (1943)
("There appears to be little doubt when the mineral estate is severed from the surface estate that with the mineral estate all means to 
attain it are also granted for the purpose of enjoying it. This is because it is presumed the grantor intended to convey, and the grantee 
expected to receive, the full benefit of the mineral estate, and therefore the grantor not only conveyed the thing specifically described, 
but all other rights and privileges necessary to the enjoyment of the thing granted.") (citations omitted); Calvert Joint Venture # 140 v. 
Snider, 373 Md. 18, 816 A.2d 854, 873 (2003) ("[O]nce the mineral rights have been reserved (or granted) and the whole estate has 
been encumbered by the instrument of conveyance, some other states have found that the reservation, conveyance or leasing of 
mineral rights includes an implied easement for the owner of those rights to ingress, egress, occupy and use the surface of land, as 
reasonably necessary, for the purpose of extracting those minerals in the absence of specific language granting those rights.") 
(footnote omitted) (citations omitted); Melton v. Sneed, 188 Okla. 388, 109 P.2d 509, 512 (1940) ("[W]e must assume that the 
grantors intended to convey what they could legally convey, namely, the right of ingress and egress necessary to develop and 
remove the oil and gas, there being nothing in the instrument or circumstances indicating a contrary intention. This right is analogous 
to a way of necessity implied where the land of a grantor is entirely surrounded by the land conveyed.") (citations omitted); Flying 
Diamond Corp. v. Rust, 551 P.2d 509, 511 (Utah 1976) ("The general rule which is approved by all jurisdictions that have considered 
the matter is that the ownership (or rights of a lessee) of mineral rights in land is dominant over the rights of the owner of the fee to 
the extent reasonably necessary to extract the minerals therefrom.") (footnote omitted); Phillips v. Fox, 193 W.Va. 657, 458 S.E.2d
327, 332 (1995) ("It is well-settled that ownership of a mineral estate includes the right to enter upon and use the superjacent surface 
by such manner and means as is fairly reasonable and necessary to reach and remove the minerals.") (citations omitted); Squires v. 
Lafferty, 95 W.Va. 307, 121 S.E. 90, 90-91 (1924) ("There being no question or contention as to ownership by the plaintiff, Milam's 
Fork Smokeless Coal Land Company, of the coal underlying the entire 137 acres, it has also as incident to this ownership the right to 
use the `surface' of the land in such manner and with such means as would be fairly necessary for the enjoyment of the mineral 
estate.") (citations omitted); see also Kysar v. Amoco Prod. Co., 135 N.M. 767, 93 P.3d 1272, 1278 (2004) (stating the general rule 
"that when an oil and gas lease grants to the lessee a particular tract of land for the purpose of exploring, drilling, mining and 
producing oil and gas, the lessee gains by implication the right to enter upon and use as much of the surface as may be necessary 
for the lessee's operations.") (citation omitted); Sun Oil Co. v. Whitaker, 483 S.W.2d 808 (Tex.1972).


[3] While Noblin presents a persuasive argument regarding the prospective application of section 689.20, it is not necessary for us to 
decide that issue because, regardless of whether the statute is applied, material issues of fact exist regarding what other minerals 
may have been extracted from the surface estate.
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Select Year:   2002  Go


The 2002 Florida Statutes


Title XL
REAL AND PERSONAL PROPERTY


Chapter 694
CERTAIN CONVEYANCES MADE VALID


View Entire Chapter


694.08  Certain instruments validated, notwithstanding lack of seals or witnesses, or defect in 
acknowledgment, etc.-- 


(1)  Whenever any power of attorney has been executed and delivered, or any conveyance has been 
executed and delivered to any grantee by the person owning the land therein described, or conveying 
the same in an official or representative capacity, and has, for a period of 7 years or more been spread 
upon the records of the county wherein the land therein described has been or was at the time situated, 
and one or more subsequent conveyances of said land or parts thereof have been made, executed, 
delivered and recorded by parties claiming under such instrument or instruments, and such power of 
attorney or conveyance, or the public record thereof, shows upon its face a clear purpose and intent of 
the person executing the same to authorize the conveyance of said land or to convey the said land, the 
same shall be taken and held by all the courts of this state, in the absence of any showing of fraud, 
adverse possession, or pending litigation, to have authorized the conveyance of, or to have conveyed, 
the fee simple title, or any interest therein, of the person signing such instruments, or the person in 
behalf of whom the same was conveyed by a person in an official or representative capacity, to the land 
therein described as effectively as if there had been no defect in the acknowledgment or the certificate 
of acknowledgment, if acknowledged, or the relinquishment of dower, and as if there had been no lack 
of the word "as" preceding the title of the person conveying in an official or representative capacity, of 
any seal or seals, or of any witness or witnesses, and shall likewise be taken and held by all the courts of 
this state to have been duly recorded so as to be admissible in evidence; 


(2)  Provided, however, that this section shall not apply to any conveyance the validity of which shall be 
contested or have been contested by suit commenced heretofore or within 1 year of the effective date 
of this law. 


History.--s. 1, ch. 10169, 1925; CGL 5695; s. 15, ch. 20954, 1941; s. 1, ch. 25277, 1949; s. 1, ch. 26957, 


1951; s. 35, ch. 69-216. 
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436 So.2d 316 (1983)


James M. JOSEPH and Clara M. Joseph, His Wife, Appellants,
v.


Carmen M. DURAN and Kenya M. Hadden, Appellees.


No. AP-398.


August 12, 1983.


District Court of Appeal of Florida, First District.


H. Randolph Fallin, Jacksonville, for appellants.


Bernard Nachman, Nachman, Oberdorfer & Barry, Jacksonville, for appellees.


LARRY G. SMITH, Judge.


Appellants appeal a final judgment quieting title to the easterly one-half of an alley in appellees. The ten foot alley runs 
north and south separating appellants' lot from those of appellees, the west boundary of appellees' lots facing the east 
boundary of the alley, and the east boundary of appellants' lot facing the west boundary of the alley. We affirm.


The Morrows owned lots 19 through 23 of Block 6 of the New Riverside subdivision in Jacksonville. When New 
Riverside was first platted, provision was made for a ten foot alley lying west of and abutting lots 19 through 23. 
Several years later, on or about March 1, 1979, the City of Jacksonville passed an ordinance closing, vacating and 
abandoning the alley. On June 27, 1979, the Morrows conveyed lots 19 through 23 by lots and block number only, to 
appellees. The alley is not mentioned in the deed.


Appellants at all times owned lot 18, block 6 of New Riverside which lies west of and abuts the alley. In December, 
1980, the Morrows conveyed to appellants, by quit claim deed, the easterly one-half of the abandoned alley. 
Thereafter, appellants took possession of the property and constructed a fence on that portion, obstructing appellees' 
access to the alley. Appellees brought a quiet title action and sought removal of the fence in the alley. The trial court 
entered a final judgment finding that the quit claim deed from the Morrows to appellants constituted a cloud on 
appellees' *317 title to the easterly one-half of the closed alley and quieting title to that property in appellees. 
Appellants were ordered to remove their fence from the alley.
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When the Morrows conveyed lots 19 through 23 to appellees, they conveyed not only title to the lots described in the 
deed, but also title to the center line of the alley abutting the lots. Servando Building Company v. Zimmerman, 91 
So.2d 289 (Fla. 1956); and Smith v. Horn, 70 Fla. 484, 70 So. 435 (1915). The fact that the alley had been vacated 
prior to the conveyance does not alter this result. Calvert v. Morgan, 436 So.2d 314 (Fla. 1st DCA 1983). See, also, 
Greenberg v. L.I. Snodgrass Co., 161 Ohio St. 351, 119 N.E.2d 292, 49 A.L.R.2d 974 (1954). Finally, the trial court 
correctly ruled that the parole evidence rule precluded appellants from introducing evidence concerning Mr. Morrows' 
intentions when he conveyed lots 19 through 23 to appellees. Jackson v. Parker, 153 Fla. 622, 15 So.2d 451 (1943); 
Florida Moss Products v. City of Leesburg, 93 Fla. 656, 112 So. 572 (1927).


Accordingly, we affirm the trial court's evidentiary ruling and the final judgment in its entirety.


ERVIN, C.J., and MILLS, J., concur.
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Select Year:   2002  Go


The 2002 Florida Statutes


Title XXXVI
BUSINESS ORGANIZATIONS


Chapter 607
CORPORATIONS


View Entire Chapter


607.01401  Definitions.--As used in this act, unless the context otherwise requires, the term: 


(1)  "Articles of incorporation" includes original, amended, and restated articles of incorporation, 
articles of share exchange, and articles of merger, and all amendments thereto. 


(2)  "Authorized shares" means the shares of all classes a domestic or foreign corporation is authorized to 
issue. 


(3)  "Business day" means Monday through Friday, excluding any day a national banking association is not 
open for normal business transactions. 


(4)  "Conspicuous" means so written that a reasonable person against whom the writing is to operate 
should have noticed it. For example, printing in italics, boldface, or a contrasting color or typing in 
capitals or underlined is conspicuous. 


(5)  "Corporation" or "domestic corporation" means a corporation for profit, which is not a foreign 
corporation, incorporated under or subject to the provisions of this act. 


(6)  "Day" means a calendar day. 


(7)  "Deliver" or "delivery" means any method of delivery used in conventional commercial practice, 
including delivery by hand, mail, commercial delivery, and electronic transmission. 


(8)  "Distribution" means a direct or indirect transfer of money or other property (except its own shares) 
or incurrence of indebtedness by a corporation to or for the benefit of its shareholders in respect of any 
of its shares. A distribution may be in the form of a declaration or payment of a dividend; a purchase, 
redemption, or other acquisition of shares; a distribution of indebtedness; or otherwise. 


(9)  "Electronic transmission" or "electronically transmitted" means any process of communication not 
directly involving the physical transfer of paper that is suitable for the retention, retrieval, and 
reproduction of information by the recipient. For purposes of proxy voting in accordance with ss. 
607.0721, 607.0722, and 607.0724, the term includes, but is not limited to, telegrams, cablegrams, 
telephone transmissions, and transmissions through the Internet. 


(10)  "Employee" includes an officer but not a director. A director may accept duties that make him or 
her also an employee. 
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(11)  "Entity" includes corporation and foreign corporation; unincorporated association; business trust, 
estate, partnership, trust, and two or more persons having a joint or common economic interest; and 
state, United States, and foreign governments. 


(12)  "Foreign corporation" means a corporation for profit incorporated under laws other than the laws of 
this state. 


(13)  "Governmental subdivision" includes authority, county, district, and municipality. 


(14)  "Includes" denotes a partial definition. 


(15)  "Individual" includes the estate of an incompetent or deceased individual. 


(16)  "Insolvent" means the inability of a corporation to pay its debts as they become due in the usual 
course of its business. 


(17)  "Mail" means the United States mail, facsimile transmissions, and private mail carriers handling 
nationwide mail services. 


(18)  "Means" denotes an exhaustive definition. 


(19)  "Person" includes individual and entity. 


(20)  "Principal office" means the office (in or out of this state) where the principal executive offices of 
a domestic or foreign corporation are located as designated in the articles of incorporation or other 
initial filing until an annual report has been filed, and thereafter as designated in the annual report. 


(21)  "Proceeding" includes civil suit and criminal, administrative, and investigatory action. 


(22)  "Record date" means the date on which a corporation determines the identity of its shareholders 
and their share holdings for purposes of this act. The determination shall be made as of the close of the 
business on the record date unless another time is fixed. 


(23)  "Secretary" means the corporate officer to whom the board of directors has delegated 
responsibility under s. 607.08401 for custody of the minutes of the meetings of the board of directors 
and of the shareholders and for authenticating records of the corporation. 


(24)  "Shareholder" or "stockholder" means one who is a holder of record of shares in a corporation or the 
beneficial owner of shares to the extent of the rights granted by a nominee certificate on file with a 
corporation. 


(25)  "Shares" means the units into which the proprietary interests in a corporation are divided. 


(26)  "Sign" or "signature" means any symbol, manual, facsimile, conformed, or electronic signature 
adopted by a person with the intent to authenticate a document. 


(27)  "State," when referring to a part of the United States, includes a state and commonwealth (and 
their agencies and governmental subdivisions) and a territory and insular possession (and their agencies 
and governmental subdivisions) of the United States. 
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(28)  "Subscriber" means a person who subscribes for shares in a corporation, whether before or after 
incorporation. 


(29)  "Treasury shares" means shares of a corporation that belong to the issuing corporation, which 
shares are authorized and issued shares that are not outstanding, are not canceled, and have not been 
restored to the status of authorized but unissued shares. 


(30)  "United States" includes district, authority, bureau, commission, department, and any other agency 
of the United States. 


(31)  "Voting group" means all shares of one or more classes or series that under the articles of 
incorporation or this act are entitled to vote and be counted together collectively on a matter at the 
meeting of shareholders. All shares entitled by the articles of incorporation or this act to vote generally 
on the matter are for that purpose a single voting group. 


History.--s. 14, ch. 89-154; s. 137, ch. 90-179; s. 4, ch. 97-102; s. 4, ch. 97-230; s. 18, ch. 99-218; s. 1, ch. 2001-195. 


Note.--Former s. 607.0140. 
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730 So.2d 723 (1999)


Magna M. DECUBELLIS, et al., Appellants,
v.


Douglas RITCHOTTE, et al., Appellees.


No. 98-1991


February 5, 1999.
Rehearing Denied March 4, 1999.


District Court of Appeal of Florida, Fifth District.


*724 Howard S. Marks and Samuel M. Nelson of Graham, Clark, Jones, Builder, Pratt & Marks, Winter Park, for 
Appellants.
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Ronald H. Roby of Ronald H. Roby, P.A., Winter Park, for Appellees.


DAUKSCH, J.


This appeal arises out of a mortgage and lien foreclosure action. Because of fatal pleading deficiencies and the lien-
holder's failure to comply with statutory requirements, we reverse the appealed foreclosure judgment.


In 1994, appellee Orange County Raceway (the Raceway) obtained a summary final judgment against Robert Lamp 
(not a party to this appeal). The judgment was recorded in the Orange County public records, but failed to state the 
Raceway's address. The following year, Lamp acquired the real property at issue in this appeal and used it to secure a 
mortgage to the Ritchottes (not a party to this appeal). In June 1997, the Ritchottes filed a complaint and lis pendens
to foreclose their mortgage from Lamp. The Raceway answered, counterclaimed against the Ritchottes, and cross-
claimed against Lamp, asserting that it was an unpaid senior creditor of Mr. Lamp and therefore entitled to proceeds 
from the foreclosure sale. However, the Raceway failed to file a lis pendens in connection with its claim. As a 
consequence, Orange County public records reflected only the Ritchottes' lis pendens as encumbering the subject 
property.


On July 30, 1997, appellant Howard Builders paid off the Ritchottes on behalf of the Lamps and obtained the property 
by warranty deed. On August 5, the Ritchottes voluntarily dismissed their claim and released the lis pendens. Howard 
Builders then recorded the warranty deed in Orange County's public records and used the property to secure a 
mortgage to appellant Citrus Bank. On April 10, 1998, eight months after the Ritchottes' lis pendens was dissolved, 
Howard Builders conveyed a portion of the property to appellant Magna Decubellis by warranty deed. Decubellis used 
the property to secure a $90,000 loan from appellant North American.


After defaulting all adverse parties to its cross-claim, on April 28, 1998, the Raceway obtained a judgment setting the 
foreclosure sale for June 2. The Raceway was the high bidder and received a certificate of sale the same day. 
Appellants were never joined as parties to the Raceway's foreclosure claim, were never served with the Raceway's 
cross-claim, and never knew of the Raceway's lien interest. Consequently, they never opposed the Raceway's default 
and judgment, either collectively or individually, until after the foreclosure sale. After discovering the judgment and sale 
on June 4, appellants filed a Motion for Relief from Judgment and to Vacate Judgment and Sale. The circuit court 
denied the motion this appeal followed.


Appellants argue that the court below lacked subject-matter jurisdiction to enter the foreclosure judgment for two 
reasons. First, they contend that the Raceway's failure to plead exhaustion of remedies in its answer and cross-claim 
deprived the court of jurisdiction. Second, appellants argue that the Raceway's money summary judgment against 
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Lamp never matured into a lien because it failed to state the creditor's address as required by statute. We agree on 
both points and address each issue in turn.


In Miller v. Security-Peoples Trust Co., 142 Fla. 434, 195 So. 191 (Fla.1940), the court held that "before a creditor can 
resort to ... a creditor's bill he must first secure a judgment at law and exhaust all means afforded by the law to recover 
on such judgment." Id. at 194. The court went on to *725 state that "allegations relating to jurisdiction of equity cannot 
be shown by general averments... but facts must be alleged showing that only in equity will the remedy be full, 
adequate and complete." Id. The third district in Gantz v. First Nat'l Bank of Miami, 138 So.2d 367 (Fla. 3d DCA 1962) 
interpreted this ruling to require creditors to plead exhaustion of remedies in order to properly invoke a court's 
jurisdiction in equity. Id. at 368. However, neither of these decisions applied this rule to creditors who entered the 
litigation as cross-claimants in the underlying foreclosure action.


725


The third district in Young v. Charnack, 295 So.2d 665 (Fla. 3d DCA 1974), though, applied Gantz to facts which are 
procedurally identical to the instant appeal. In Charnack, the mortgagee brought a foreclosure action against the 
appellant-property owners. Id. at 665. Appellee, a senior judgment creditor, answered and cross-claimed for a share of 
foreclosure proceeds, but failed to allege exhaustion of remedies in the cross-claim. The trial court granted summary 
judgment in favor of the mortgagee and ordered that appellee-judgment creditor be paid out of proceeds generated by 
the foreclosure sale. On appeal, the third district reversed, holding in relevant part that "a resort to equity for collection 
of a judgment is not authorized in the absence of a showing of unavailability of collection by legal process." Id. at 666 
(citing Gantz.) The court noted that "the cross-claim of the judgment holders made no such showing, alleging merely 
the existence and priority of the judgment and that it had not been paid." Id. at 667. Consequently, the court reversed 
that portion of the judgment ordering the payment of foreclosure proceeds to the appellee-creditor.


Charnack makes clear that exhaustion must be pled even by cross-claimants in foreclosure suits who seek to invoke 
the court's powers in equity. As in Charnack, the Raceway entered this case as a cross-claimant seeking to defend its 
judgment by establishing a right in the debtor's (Mr. Lamp) property. Its answer, counter-claim, and cross-claim alleges 
only that it is the holder of a final judgment against Lamp, that the judgment is past due, that Lamp owns the subject 
property, and that the Raceway is therefore entitled to proceeds from the foreclosure sale. It does not allege that it has 
resorted to execution, attachment, or other legal remedies to satisfy the judgment, or that such remedies are 
inadequate. Nor does the record indicate that the Raceway has utilized, much less exhausted, available legal 
avenues. We conclude that the Raceway did not properly invoke the circuit court's jurisdiction in equity.


Further, the underlying judgment against Lamp failed to comply with section 55.10(1), Florida Statutes (1997) and, 
thus, never matured into a lien. The statute dictates the procedure for creating judgment liens on real property as 
follows:


A judgment, order, or decree becomes a lien on real estate in any county when a certified copy of it is 
recorded in the official records or judgment lien record of the county, whichever is maintained at the 
time of recordation, and it shall be a lien for a period of 7 years from the date of the recording provided 
that the judgment, order, or decree contains the address of the person who has a lien as a result of 
such judgment, order, or decree or a separate affidavit is recorded simultaneously with the judgment,
order, or decree stating the address of the person who has a lien as a result of such judgment, order, or 
decree. A judgment, order or decree does not become a lien on real estate unless the address of the 
person who has a lien as a result of such judgment, order, or decree is contained in the judgment, 
order, or decree or an affidavit with such address is simultaneously recorded with the judgment, order 
or decree.


Id. (emphasis added). Although the Raceway argues that the statute is ambiguous, the first district recently ruled in a 
per curiam opinion that section 55.10(1) "unambiguously requires that [the creditor's] address be on the judgment lien." 
Robinson v. Sterling Door & Window Co., 698 So.2d 570, 571 (Fla. 1st DCA 1997). Significantly, the court concluded 
that the address of the lien-holder's attorney was insufficient to satisfy the statutory requirement. Id. See also Hott 
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Interiors, Inc. v. Fostock, 721 So.2d 1236 (Fla. 4th DCA 1998) (attorney's address does not satisfy unambiguous 
requirements of § 55.10).


*726 The Raceway's address does not appear anywhere on the recorded summary judgment against Lamp. Nor did 
the Raceway avail itself of the § 55.10(1) safety net and file an affidavit stating its address. Given the statute's clear 
language and the Robinson ruling, we conclude that the Raceway's judgment against Lamp never matured into a lien 
nor attached to the subject property. Accordingly, the foreclosure judgment is reversed.


726


Appellants next argue that the foreclosure judgment is void because they were never served with process or otherwise 
given notice of the proceedings. They also note that they were never on notice of the Raceway's cross-claim until after 
the foreclosure sale. Citing this district's decision in Fine v. Fine, 400 So.2d 1254 (Fla. 5th DCA 1981), they contend 
that if the pleadings in a case do not join a party, that party does not come within the court's jurisdiction. Appellants 
concede that filing of a lis pendens gives constructive notice to the world of impending action involving particular 
property, and that subsequent legal action cuts off the rights of third parties in the property whether joined or not. 
However, they argue that this exception to Fine is inapplicable because the Ritchottes dismissed their notice of lis 
pendens before appellant Howard Builders recorded its interest in the property. The Raceway responds that Howard 
Builders acquired the deed on July 30, before the Ritchottes dismissed their notice of lis pendens. Citing Marchand v. 
DeSoto Mortgage Co., 149 So.2d 357, 359 (Fla. 2d DCA 1963), the Raceway argues that the lis pendens therefore 
served as notice of all facts pled and issues raised in the Ritchottes' proceeding—particularly the Raceway's answer, 
counter-claim, and crossclaim.


We conclude that the appellants had no actual or constructive notice of the Raceway's interest under a logical reading 
of the lis pendens statute and case-law. Section 48.23, Florida Statutes (1997) defines the effect of a notice of lis 
pendens on rights in the encumbered property. In relevant part, section 48.23 states that:


[T]he filing for record of such notice of lis pendens shall constitute a bar to the enforcement against the 
property ... of all [unrecorded] interests and liens ... unless the holder of any such unrecorded interest 
or lien shall intervene ... within 20 days after the filing and recording of said notice of lis pendens. If the 
holder of any such unrecorded interest or lien does not intervene in the proceedings [before] judicial 
sale of the property described, ... the property shall be forever discharged from all such unrecorded 
interests and liens. In the event said notice of lis pendens is discharged by order of the court, the same 
shall not in any way affect the validity of any unrecorded interest or lien.


Id. (emphasis added). The filing of a lis pendens, then, "implies a pending suit and... is the jurisdiction, power or control 
which courts acquire of property involved in a suit." Marchand, 149 So.2d at 359. The Florida Supreme Court has 
defined the scope of notice created by a lis pendens filing as follows:


The general rule is that lis pendens is notice of all facts apparent on the face of the pleadings and such 
other facts as the pleadings would necessarily put the purchaser on inquiry and of the contents of 
exhibits filed and proved if they are pertinent to the matter in issue or the relief sought.


* * * * * *


The notice arising from a pending suit ... does not affect property not embraced within the descriptions 
of the pleadings; nor does its operation extend beyond the prayer for relief Notice is also limited to 
those matters in dispute between the parties to the action.


DePass v. Chitty, 90 Fla. 77, 82, 105 So. 148, 150 (Fla.1925)(emphasis added). Some states consider the filing of lis 
pendens as notice to the world simply that there is a suit pending with regard to the encumbered property. See 54 
C.J.S. Lis Pendens § 33 (1993). However, Florida courts have apparently broadened the scope of notice to include "all 
facts apparent on the face of the pleadings." Chitty, 105 So. at 150. The Raceway argues that this ruling applies to the 
facts and issues pled in its cross- and counter-claims to the Ritchottes's underlying action. In effect, the Raceway 
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seeks the protection of the blanket notice provided by *727 the Ritchottes's lis pendens. However, an application of 
this interpretation to the facts at bar causes an illogical result.


727


In cases where the notice of lis pendens is dismissed, but judicial sale is ordered to satisfy cross-claimants in the 
underlying action, persons who acquire interests in the property after dismissal but before sale are without notice of 
the underlying claim unless served. Accordingly, the rule stated in Chitty, that filing of lis pendens gives notice of facts 
and issues pled in the underlying action, should be interpreted more narrowly than is suggested by the Raceway. The 
statute itself states that a discharged notice of lis pendens can not affect the validity of third party interests in the 
property. Consequently, if the dismissal of a lis pendens removes notice of the facts and issues pled by the party who 
filed the notice, it should certainly remove notice of pending cross- and counter-claims. This is supported by the Florida 
Supreme Court's recent ruling in Medical Facilities Dev., Inc. v. Little Arch Creek Prop., Inc., 675 So.2d 915 
(Fla.1996). The court analyzed the protection provided by a lis pendens filing as follows: "The notice protects the lis 
pendens proponent's interest [and] also protects future purchasers or encumbrancers of the property." Id. at 917 
(emphasis added). There is no indication that the notice protection extends to past encumbrancers who enter the fray 
as cross-claimants seeking to protect their established interest. The Raceway should have filed its own notice of lis 
pendens to protect its interest as it would have had to do had it brought an independent foreclosure action against the 
Lamps.


Finally, appellants argue that the court's failure to set aside the default judgment as permitted by Rule 1.540, Florida 
Rules of Civil Procedure, was an abuse of discretion in light of the facts in this case. They argue that the foreclosure 
judgment was based on fatal pleading deficiencies— particularly the Raceway's failure to plead exhaustion of 
remedies and failure to include its address on the judgment against Lamp. Appellants also contend that they have 
established excusable neglect by demonstrating that their failure to contest the Raceway's claim resulted from their 
lack of notice.


We agree that the court below erred by denying appellants' motion for relief from the default foreclosure judgment. 
Florida's well-settled rule is that to reverse a default judgment, "a defendant must show excusable neglect, a 
meritorious defense, and due diligence in seeking relief after learning of the default." Khubani v. Mikulic, 620 So.2d
800, 801 (Fla. 2d DCA 1993). Further, "[a]ny reasonable doubt regarding the vacation of a default should be resolved 
in favor of granting the application and allowing a trial on the merits." Id. (citing North Shore Hosp. v. Barber, 143 
So.2d 849 (Fla.1962)). Accordingly, Florida courts have found excusable neglect and reversed defaults under facts 
demonstrating such neglect much less clearly than the case at bar. See, e.g., Marshall Davis, Inc. v. Incapco, Inc. 558 
So.2d 206 (Fla. 2d DCA 1990)(defendant properly served with complaint, but failed to notify its attorney and defend 
against plaintiff's claims); Khubani, 620 So.2d at 801 (defendant properly served with complaint, but refused to accept 
delivery of and defend against plaintiffs motion for default).


The appellants in this case have demonstrated excusable neglect. They failed to defend against the Raceway's claim 
because they never had notice of the proceedings, either by service of process or otherwise. The lis pendens had 
already been discharged by the time Howard Builders and subsequent transferees recorded their respective interests 
in the property. Further, even if appellants had notice of the lis pendens, the Raceway's claims were beyond the scope 
of the notice provided because the filing was for the benefit of the Ritchottes.


Appellants have also established meritorious defenses which, if properly litigated below, would have resulted in 
dismissal of the Raceway's cross-claim. They have shown that the Raceway failed to plead exhaustion of remedies as 
required with actions in equity, thereby depriving the court below of subject-matter jurisdiction. They have also 
demonstrated that the Raceway's failure to include its address on the recorded judgment against Lamp precluded that 
judgment from maturing into a lien. Finally, they established that the default judgment was void because it was entered 
without notice to appellants.


*728 Appellants also exercised due diligence in seeking relief from the default. The Raceway obtained the foreclosure 
judgment on April 28, 1998, after defaulting all adverse parties. The resulting foreclosure sale took place on June 2, 
and appellants first learned of the judgment and sale on June 4. One week later, appellants filed their Motion for Relief 
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from Judgment and to Vacate Judgment and Sale. The motion set out the facts demonstrating their excusable neglect 
and meritorious defenses and appellants executed a notarized verification of the same. There was no appreciable 
delay between final judgment and appellants' motion for relief. Nor does the record indicate that the Raceway took any 
actions during the intervening period, such as transferring or encumbering the property, which may have been 
prejudiced by the short delay.


In sum, we conclude that the court below abused its discretion by denying appellants' motion. The judgment is 
reversed.


REVERSED.


GOSHORN and ANTOON, JJ., concur.
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736 So.2d 1167 (1999)


H & F LAND, INC., Petitioner,
v.


PANAMA CITY-BAY COUNTY AIRPORT AND INDUSTRIAL DISTRICT, Respondent.


No. 92,299.


June 10, 1999.


Supreme Court of Florida.


*1169 Rowlett W. Bryant and Cecilia Redding Boyd of Bryant & Higby, Chartered, Panama City, Florida, and Thomas 
Sale, Jr., Panama City, Florida, for Petitioner.
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Richard Smoak, Panama City, Florida, for Respondent.


ANSTEAD, J.


We have for review a decision on the following question certified to be of great public importance:


DOES THE MARKETABLE RECORD TITLE ACT, CHAPTER 712, FLORIDA STATUTES, OPERATE 
TO EXTINGUISH AN OTHERWISE VALID CLAIM OF A COMMON LAW WAY OF NECESSITY WHEN 
SUCH CLAIM WAS NOT ASSERTED WITHIN THIRTY YEARS?


H & F Land, Inc. v. Panama City-Bay County Airport, Indus. Dist., 706 So.2d 327, 328 (Fla. 1st DCA 1998). We have 
*1170 jurisdiction. Art. V, § 3(b)(4), Fla. Const. For the reasons that follow, we answer the certified question in the 
affirmative and hold that statutory or common law ways of necessity are subject to the provisions of the Marketable 
Record Title to Real Property Act ("MRTA").


1170


FACTS AND PROCEEDINGS TO DATE


Coastal Lands Inc. ("Coastal") once owned all of the land now owned by the parties in this case. On October 4, 1940, 
Coastal conveyed 390 acres of land it owned to Bay County, which in turn conveyed this acreage to the Panama City 
Airport Board on July 23, 1947. This land is now owned by respondent, Panama City-Bay County Airport and Industrial 
District, with the Panama City-Bay County International Airport currently operating on it. As a result of the 1940 
transfer, a small piece of land retained by Coastal became both water- and landlocked. This small parcel of land, 
approximately eight-tenths of an acre, is located on a peninsula that abuts the Airport District's property. The parties 
agree that an implied common law way of necessity from this small parcel and over the Airport District's property was 
created as a result of the 1940 transaction between Coastal and Bay County. However, no notice of a claim to such a 
way of necessity was ever filed in the public records or asserted by use.


This small parcel was conveyed by Coastal to O.E. Hobbs on June 15, 1943, along with the remainder of the land 
originally retained by Coastal when it sold part of its property to Bay County. H & F Land, Inc. ("H & F") acquired this 


small parcel in 1992.[1]


In 1996, some fifty-six years after any way of necessity would have been created, H & F filed a lawsuit and asserted 
for the first time that along with its acquisition of the small parcel, it also acquired a right to a way of necessity across 
the Airport District's land. In turn, Panama City filed a motion for summary judgment in that action, asserting that by 
operation of law, specifically Chapter 712, Florida Statutes (1993), MRTA, the way of necessity claimed by H & F had 
long been extinguished because the owners of the easement had failed to publicly assert a claim thereto. The trial 
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court agreed and granted the motion. On appeal, the First District affirmed the grant of summary judgment, but 
certified the question set out above.


ANALYSIS


As noted above, the parties are in agreement that H & F and its predecessors in title were at one time entitled to a way 
of necessity by reason of the 1940 transaction, which left the small parcel now owned by H & F water- and landlocked. 
At issue today is the effect of MRTA on this way of necessity, now codified under the provisions of section 704.01(1), 


Florida Statutes (1995).[2] While numerous other states have adopted acts similar to MRTA, no other case has 


specifically addressed this issue.[3] *1171 To analyze the issue, we must address two questions. First, whether a claim 
under a common law way of necessity is an interest in land subject to MRTA? And, second, if so, are there any 
exceptions in MRTA that apply to preserve the way of necessity despite the failure to assert a claim to this right within 
the time limitations provided in MRTA?


1171


BACKGROUND OF MRTA AND SECTION 704.01


In landmark legislation fundamentally revamping Florida property law, the Florida Legislature adopted MRTA in 1963 
for the purpose of simplifying and facilitating land title transactions. See § 712.10, Fla. Stat. (1995). MRTA was 
designed to simplify conveyances of real property, stabilize titles, and give certainty to land ownership. See City of 
Miami v. St. Joe Paper Co., 364 So.2d 439, 444 (Fla. 1978).


MRTA is based on the Model Marketable Title Act, which was proposed in 1960 with multiple objectives: (1) to limit title 
searches to recently recorded instruments only; (2) to clear old defects of record; (3) to establish perimeters within 
which marketability can be determined; (4) to reduce the number of quiet title actions; and (5) to reduce the costs of 
abstracts and closings. See Lori Tofflemire Moorhouse, Note, Marketable Record Title Act and Recording Act: Is 
Harmonic Coexistence Possible?, 29 U.Fla.L.Rev. 916, 923-24 (1977). In its essence, the Model Act sought to 
accomplish these objectives by providing that when a person has a record title to land for a designated duration, 
claims and interests in the property that stem from transactions before that period are extinguished unless the claimant 
seasonably records a notice to preserve his interest. See id. at 924. In much the same manner as the Model Act, 
MRTA's provisions contain a scheme to accomplish the same objective of stabilizing property law by clearing old 
defects from land titles, limiting the period of record search, and clearly defining marketability by extinguishing old 
interests of record not specifically claimed or reserved.


Section 712.02 of MRTA expressly provides that any person vested with any estate in land of record for thirty years or 
more shall have a marketable record title free and clear of all claims of an interest in land except those preserved by 
section 712.03:


Any person having the legal capacity to own land in this state, who, alone or together with his 
predecessors in title, has been vested with any estate in land of record for 30 years or more, shall have 
a marketable record title to such estate in said land, which shall be free and clear of all claims except 
the matters set forth as exceptions to marketability in § 712.03.


§ 712.02, Fla. Stat. (1995) (emphasis added). In construing this provision in Marshall v. Hollywood, Inc., 236 So.2d
114 (Fla.1970), this Court stated: "By the Marketable Record Title Act, any claim or interest, vested or contingent, 
present or future, is cut off unless the claimant preserves his claim by filing a notice within a 30-year period. If a notice 
is not filed, the claim is lost." Id. at 119 (quoting Catsman, The Marketable Record Title Act and Uniform Title 
Standards, § 6.2, in III Florida Real Property Practice (1965) (citation omitted)) (emphasis added). We must determine 
whether a claim to a common law way of necessity falls within the "all claims" language used in the statute and as 
interpreted expansively in Marshall.
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WAY OF NECESSITY


A way of necessity is an easement that arises from an implied grant or implied reservation of an interest in land. See 
Dinkins v. Julian, 122 So.2d 620 (Fla. 2d DCA 1960). It is based upon the principle and assumption that whenever a 
party conveys property, he conveys whatever is necessary for the beneficial use of that property, but retains whatever 
is necessary *1172 for the beneficial use of the land he still holds. See Walkup v. Becker, 161 So.2d 893 (Fla. 1st 
DCA 1964). In Roy v. Euro-Holland Vastgoed, B.V., 404 So.2d 410 (Fla. 4th DCA 1981), the Fourth District cogently 
explained:


1172


A way of necessity results from the application of the presumption that whenever a party conveys 
property he conveys whatever is necessary for the beneficial use of that property and retains whatever 
is necessary for the beneficial use of land he still possesses. Such a way is of common-law origin, and 
is presumed to have been intended by the parties. A way of necessity is also said to be supported by 
the rule of public policy that lands should not be rendered unfit for occupancy or successful cultivation.


Id. at 412 (quoting 25 Am Jur.2d, Easements and Licenses § 34, at 447-48). It is also important to note that an 
easement is more than a mere personal privilege; it is an interest in land. See Winthrop v. Wadsworth, 42 So.2d 541 
(Fla.1949). Hence, it is an interest in the Airport District's land that H & F seeks to have recognized and enforced in 
these legal proceedings.


EFFECT OF MRTA


Based upon the unambiguous language in MRTA referring to "all claims" and the clear policy underlying MRTA, both 
of which clearly mandate that "any claim or interest" in property be publicly asserted and recorded, we find that MRTA 
indeed encompasses all claims to an interest in property, including ways of necessity, unless such claims are 
expressly excepted from MRTA's provisions. In fact, Florida appellate courts have consistently applied MRTA to 
easements and rights of way in situations similar to the one involved herein. See, e.g., City of Jacksonville v. Horn,
496 So.2d 204 (Fla. 1st DCA 1986) (MRTA used to extinguish unrecorded public right of way that had never been 
used); Holland v. Hattaway, 438 So.2d 456 (Fla. 5th DCA 1983) (easement for access to a parcel of land is an estate 
in land and MRTA could be used to determine its marketability).


Importantly, this Court has upheld the extinguishment of interests in land under MRTA even where those interests 
were more clearly established and defined than those in question here. In Marshall, we held that MRTA operates to 
confer marketability to a recorded chain of title in land, even if the chain originates from a forged or a wild deed, so
long as the strict recording requirements of MRTA are met. See 236 So.2d at 120. As a result, we concluded that a 
root of title based upon a forged deed would prevail even over an otherwise entirely valid deed recorded earlier in the 
chain of title. Id. In so holding, we refused to create an exception to MRTA and its clear policy favoring recording, even 
for legitimate interests in real property that had been lost only by reason of the existence of a recorded, but otherwise 
ordinarily invalid transfer. This holding, of course, was predicated upon the clear policy announced in MRTA favoring 
the recordation of instruments while also providing a generous time period for the assertion of any claims of an interest 
in land.


Having refused to look behind the recorded wild deed in Marshall to establish that it was based on a forgery or was 
otherwise invalid, it would make little sense for us to go behind the legitimate deed of the Airport District in this case to 
discover an unclaimed easement against the Airport District's property and except it from MRTA's recording 
requirements. A core concern of MRTA was that there be no "hidden" interests in property that could be asserted 
without limitation against a record property owner. In other words, MRTA shifted the burden to those claiming "any 
claim or interest" in property to come forward in a timely fashion and assert that interest publicly. Creating judicial 
exceptions to this comprehensive legislative scheme would undermine the core *1173 purpose of MRTA of providing 
stability to property law by requiring that all claims to an interest in property be recorded. As in Marshall, our 
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conclusion today is predicated upon the unambiguous provisions of MRTA as well as the fundamental policy concerns 
underlying its enactment.


EXCEPTIONS


Having concluded that MRTA does apply to the asserted way of necessity, we must next consider the exceptions 


provided in section 712.03 of MRTA, only the first two of which merit discussion.[4]


The first exception preserves "[e]states or interests, easements and use restrictions disclosed by and defects inherent 


in the muniments of title[5] on which an estate is based beginning with the root of title." § 712.03(1), Fla. Stat. (1995). 
This exception has been narrowly construed. See, e.g. ITT Rayonier, Inc. v. Wadsworth, 346 So.2d 1004 (Fla.1977). 
In addition, the portion dealing with "defects inherent in the muniments of title" has been strictly limited to the "face of 
the instrument" instead of to an examination of the circumstances surrounding the deed. Id.


Initially, we note that the term "root of title" refers to the last title transaction creating the estate in question and which 


was recorded at least thirty years ago.[6] See § 712.01(2), Fla. Stat. (1995). In this case, the root of title is the 1947 
conveyance from Bay County to the Panama City Airport Board. For this exception to apply in the instant case, the 
1947 deed from Bay County to the Panama City Airport Board would have had to disclose on its face the common law 
way of necessity, or the common law way of necessity would have had to constitute a defect in that title, which was 
reflected on the face of the title instrument. See ITT Rayonier, Inc.


In the instant case, the 1947 transfer to Panama City never mentioned or referenced the common law way of 
necessity; therefore, it was not "disclosed by" the muniments of title as provided for in section 712.03(1). Indeed, we 
acknowledge that no deed would ordinarily reflect the way of necessity because by its very nature, a common law way 
of necessity is implied from the circumstances surrounding its creation. If such an easement was expressly provided 


for, there would be no common law way of necessity created.[7]


Further, we conclude that the common law way of necessity does not qualify as a defect inherent in the title because it 
constitutes a recognized legal interest in land and not a defect in title as this Court has interpreted that term. In ITT 
Rayonier, Inc., this Court dealt specifically with this exception in answering a series of certified questions from the 
United States Court of Appeals. In that case, Mr. Wadsworth, the owner of homestead property, died in 1935 survived 
by his widow and four children, and under the prevailing homestead statute, Mrs. Wadsworth was entitled to a life 
estate in the property and the children a vested remainder. However, in 1937, Mrs. Wadsworth executed a deed 
conveying the property to herself and her son Lewis Wadsworth, and *1174 in 1942 they in turn conveyed the property 
to ITT. ITT later claimed a marketable record title free of the other children's vested remainder interests, because the 
children's interests arose prior to the 1937 conveyance and root of title of ITT.


1174


The children contended their interests were preserved under the exception of section 712.03(1) because the 1937 
deed was inherently defective in that it purported to convey their remainder interests without their assent and also 
improperly conveyed property from Mrs. Wadsworth to herself. In rejecting both contentions, this Court disagreed with 
the children's broad interpretation of section 712.03(1) and held "[s]ince there is nothing on the face of the deed, in its 
make up or construction, to indicate that it conveys the children's remainder interest, those interests are not saved 
from extinguishment by subsection (1) of Section 712.03, Florida Statutes." 346 So.2d at 1011. The Court also 
explained that "[t]he terms `defects inherent in the muniments of title' do not refer to defects or failures in the 
transmission of title, as the plaintiffs argument suggests, but refer to defects in the make up or constitution of the deed 
or other muniments of title on which such transmission depends." Id. (quoting Marshall v. Hollywood, Inc., 224 So.2d
743, 751 (Fla. 4th DCA 1969), approved, 236 So.2d 120 (Fla.1970)).[8] Similarly, we conclude there has been no 
showing here of any "defects in the make up or constitution of the deed or other muniments of title" by which the 
Panama City Airport Board acquired its property. The deed was in regular form and simply conveyed the title to the 
property that the County intended to convey and the Panama City Airport Board intended to receive. Hence, we 
conclude that the exception under section 712.03(1) does not apply to a common law way of necessity.
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FILING OF NOTICE


As for the second exception, the statute preserves estates, interests, claims or charges filed with a proper notice in 
accordance with the provisions of MRTA. See § 712.03(2), Fla. Stat. (1995). In this regard, section 712.05 of MRTA 
specifically provides:


Any person claiming an interest in land may preserve and protect the same from extinguishment by the 
operation of this act by filing for record, during the 30-year period immediately following the effective 
date of the root of title, a notice, in writing, in accordance with the provisions hereof, which notice shall 
have the effect of so preserving such claim of right for a period of not longer than 30 years after filing 
the same unless again filed as required herein.


§ 712.05, Fla. Stat. (1995). In City of Miami v. St. Joe Paper Co., 364 So.2d 439, 442 (Fla.1978), the court explained 
this provision:


The Marketable Record Title Act is also a recording act in that it provides for a simple and easy method 
by which the owner of an existing old interest may preserve it. If he fails to take the step of filing the 
notice as provided, he has only himself to blame if his interest is extinguished. The legislature did not 
intend to arbitrarily wipe out old claims and interests without affording a means of preserving them and 
giving a reasonable period of time within which to take the necessary steps to accomplish that purpose.


Similarly, in Cunningham v. Haley, 501 So.2d 649, 652-53 (Fla. 5th DCA 1986), the court explained:


It is the intent of sections 712.02(1) and 712.03(1), that easements and use restrictions and other 
estates, interests, and claims created prior to the root of *1175 title be extinguished by section 712.03
(1), Florida Statutes, unless those matters are filed under section 712.05(1) or unless, as provided in 
section 712.03(1), after the date of the root of title, some muniment of title refers specifically... to a 
recorded title transaction which imposed, transferred, or continued such easement, use restrictions, 
estate, interest, or claim.


1175


In other words, "[a] claimant will not be cut off if he has been a party to any title transaction recorded within a period of 
not less than thirty years or if he files a simple notice prescribed by the Act during the time allowed for this purpose." 
Wilson v. Kelley, 226 So.2d 123, 127 (Fla. 2d DCA 1969). We conclude that this exception does apply, but H & F has 
not demonstrated compliance with its conditions.


H & F contends it could not and should not have had to file a claim under section 712.05 or otherwise as to the 
common law way of necessity because such right was already created in a prior transaction. Again, we disagree. We 
conclude that section 712.05 clearly mandates and H & F's predecessors had the opportunity to record their claim to 
an easement, i.e., to a common law way of necessity across the Airport District's property. In fact, it would appear that 
the very nature of the property right claimed here, one inferred by the law but otherwise hidden to the public, would 
make it especially important under MRTA's scheme to have it recorded. H & F also contends that it is difficult and 
impracticable to file a notice of a common law way of necessity because of the uncertainty in determining its location, 
especially when a servient estate is subdivided. However, it is apparent that H & F's predecessors had access to all 
the information that must be contained in a recorded notice as required by section 702.06. As such, they could and 


should have properly filed the notice.[9] Since they failed to do so, H & F cannot avail itself of this exception.


H & F further asserts that a common law way of necessity should not be subject to any recording requirement, 
including that of MRTA, because such an interest in land is not subject to the recording requirements of section 


695.01, Florida Statutes (1995), Florida's general recording statute.[10] However, section 712.07 provides that courts 
should construe MRTA independent of any other recording act. It provides:
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Nothing contained in this law shall be construed to extend the period for the bringing of an action or for 
the doing of any other act required under any statute of limitations or to affect the operation of any 
statute governing the effect of the recording or the failure to record any instrument affecting land.


§ 712.07, Fla. Stat. (1995). We conclude that MRTA's broad recording provision is *1176 not limited to interests 
subject to section 695.01 and does include the easement claimed here.


1176


LIMITATIONS EFFECT


As a final point, we recognize that MRTA also functions much as "a statute of limitations in that it requires stale 
demands to be asserted within a reasonable time after a cause of action has accrued. It prescribes a period within 
which a right may be enforced." St. Joe Paper Co., 364 So.2d at 442. Although MRTA can produce harsh results, in 
upholding its constitutionality, this Court has declared: "We are committed to the rule that statutes of this nature 
[statute of limitations] are good where a reasonable time is allowed to prosecute an asserted right." Id. at 443 (quoting 
Buck v. Triplett, 159 Fla. 772, 774, 32 So.2d 753, 754 (1947)). "The law is well settled by decisions of the Supreme 
Court of the United States, and in other jurisdictions, that statutes of limitation affecting existing rights are not 
unconstitutional if a reasonable time is given for the enforcement of the right before the bar takes effect." Campbell v. 
Horne, 147 Fla. 523, 526, 3 So.2d 125, 126 (1941). As noted above, MRTA's provisions provide reasonable time 
periods for claims to be asserted. Even for those who choose to wait, the Legislature has been gracious in allowing a 
thirty-year period in which to record a claim.


CONCLUSION


Our decision today is predicated upon the strong public policy concerns underlying the enactment of MRTA. The 
Legislature clearly stated the purpose of MRTA and the exclusivity of its exceptions by adopting section 712.10. It 
provides: "This law shall be liberally construed to effect the legislative purpose of simplifying and facilitating land title 
transactions by allowing persons to rely on a record title as described in § 712.02 subject only to such limitations as 


appear in § 712.03." § 712.10, Fla. Stat. (1995).[11] While we also recognize the public policy concerns behind section 
704.01, we conclude that it is important for the overall stability of property law under MRTA that claimants assert their 


interests in property in a reasonable and timely manner.[12] As we noted earlier, subject to some limited exceptions, 
MRTA has essentially shifted the burden to those claiming an interest in land to publicly assert these claims so that all 
interests in land will be a matter of public record. The circumstances of this case serve as a vivid illustration of the 
legislature's concerns in seeking to provide stability in property law while still providing a reasonable opportunity for the 
assertion of legitimate but unrecorded claims.


In the instant case, H & F's predecessor in title to the implied right now asserted could have recorded a notice of claim 
any time within the approximately fourteen years following the adoption of MRTA in 1963 until 1977, the end of the 
thirty-year period following the effective date of the root of the Airport District's title. Because H & F's predecessor 
failed to use or record its way of necessity or publicly assert it in any way, MRTA mandates the extinguishment of such 
an interest in property in favor of the record title owner of the property. Recognition of an implied but untimely asserted 
right of way over the record title holder's interest would undermine the clear purpose and effect of MRTA.


We therefore answer the certified question in the affirmative and approve the decision below.


It is so ordered.


*1177 HARDING, C.J., SHAW, WELLS and PARIENTE, JJ., and OVERTON, Senior Justice, concur.1177


[1] H & F's land is located in Section 18, Township 3 South, Range 14 West, Bay County, Florida.


[2] Section 704.01(1) in relevant part provides: 
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Such an implied grant [an implied grant of a way of necessity] exists where a person has heretofore granted or hereafter grants lands 
to which there is no accessible right-of-way except over his land, or has heretofore retained or hereafter retains land which is 
inaccessible except over the land which he conveys.


Fla. Stat. (1995).


[3] In Larson v. Hammonasset Fishing Assn., Inc., No. CV 930068175S, 1996 WL 156014, at *3 (Conn.Super.Ct. Mar.15, 1996), aff'd,
44 Conn.App. 908, 688 A.2d 373 (1997), the court addressed the issue in dicta, but provided no in-depth analysis. In Larson, the 
court held that no easement existed because the plaintiff had failed to show prior common ownership of the dominant and servient 
estates. Nevertheless, in dicta the court stated that the Marketable Record Title Act would have extinguished the plaintiff's right of 
way anyway because the plaintiffs and their predecessors had failed to file a notice pursuant to the provisions of the Act.


[4] The remaining five exceptions of MRTA clearly do not apply to the case at bar. Moreover, there is no claim that ways of necessity 
are expressly made the subject of a specific exception to MRTA.


[5] "Muniments of title" means the written evidence which a land owner can use to defend title to his estate. See Black's Law 
Dictionary 1019 (6th ed.1990).


[6] Section 712.01(2) defines "root of title" as the "title transaction purporting to create or transfer the estate claimed by any person 
and which is the last title transaction to have been recorded at least 30 years prior to the time when marketability is being 
determined."


[7] Obviously, the better practice in any land transaction is to expressly provide for all easements. Nevertheless, this case illustrates 
the difficulty in enforcing a way of necessity even if timely asserted and the difficulty of determining where it would be located and in 
establishing conditions on its use.


[8] The Court cited as an example of an inherent defect, a deed purporting to convey homestead property but only executed by a 
husband when the constitution required execution by both husband and wife. See Reid v. Bradshaw, 302 So.2d 180 (Fla. 1st DCA 
1974).


[9] Moreover, as soon as a claimant makes a claim and begins to use the claimed way of necessity, the location becomes 
presumptively established. See Sapp v. General Dev. Corp., 472 So.2d 544 (Fla. 2d DCA 1985). However, as we noted earlier, no 
public claim by attempted use was established here. Moreover, in response to H & F's concern over the difficulty and impracticability 
of filing a common law way of necessity, we note that filing the notice in this case would have only affected one parcel of land. 
Section 19, because it has never been subdivided.


[10] Section 695.01 provides: 


(1) No conveyance, transfer, or mortgage of real property, or of any interest therein, nor any lease for a term of 1 year or longer, shall 
be good and effectual in law or equity against creditors or subsequent purchasers for a valuable consideration and without notice, 
unless the same be recorded according to law; nor shall any such instrument made or executed by virtue of any power of attorney be 
good or effectual in law or in equity against creditors or subsequent purchasers for a valuable consideration and without notice unless 
the power of attorney be recorded before the accruing of the right of such creditor or subsequent purchaser.


(2) Grantees by quitclaim, heretofore or hereafter made, shall be deemed and held to be bona fide purchasers without notice within 
the meaning of the recording acts.


Fla. Stat. (1995).


[11] We recognize that section 704.08, Florida Statutes (1995), allows an easement for ingress and egress for the relatives and 
descendants of persons buried in a cemetery to visit the cemetery at reasonable times and in a reasonable manner. However, we 
conclude that this provision is not relevant to our analysis and we express no opinion on its interplay with MRTA.


[12] Of course, nothing in this opinion prevents H & F from seeking an easement from the Airport District to gain access to its 
property.
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RYDER, Acting Chief Judge.


This appeal is from a trial court's nonfinal order continuing a temporary injunction. The temporary injunction enjoins 
appellant from developing, alienating, conveying, encumbering or disposing of a certain parcel of real property 
allegedly owned by the appellant corporation. This case has brought into issue several intertwined questions of what 
person or persons, natural or otherwise, has title to or other ownership interests in the property. The trial court's 
nonfinal order expressly refuses to decide the issues concerning matters of title; as do we. The trial court stated that it 
"at this time does not determine issues concerning matters of title, since those issues are raised only peripherally." We 
construe that statement to mean that the trial court will, once fully litigated, decide in this proceeding the issues 
concerning matters of title, because our reading of the appendices supplied to us makes it clear to us that the case 
cannot be fully and fairly disposed of without deciding the matters of title.


After stating that matters of title would not be decided, the trial court in the very next sentence determined the 
application of the Marketable Record Title Act (MRTA) and cited, as support, Judge Spector's dissent in Reid v. 
Bradshaw, 302 So.2d 180, 184 (Fla. 1st DCA 1974). The trial court erred in applying the MRTA to this case. The 
MRTA extinguishes "all estates, interests, claims or charges whatsoever, the existence of which depends upon any 
act, title transaction, event or omission that occurred prior to the effective date of the root of title." § 712.04, Fla. Stat. 
(1985). [emphasis added] When property is homestead (which is what is alleged in part here), the children's remainder 
interest in the property does not become vested until the head of the household dies. Reed v. Fain, 145 So.2d 858, 
868 (Fla. 1961). Prior to that event, the children have a mere contingent remainder. Id. Prior to the 1968 revision of the 
Florida Constitution, the property was freely alienable by the head of the household, joined by the spouse if married, 
for valuable consideration. Art. X, § 4, Fla. Const. of 1885. See also Regero v. Daugherty, 69 So.2d 178, 181 (Fla. 
1953). Subsequent to the 1968 revision, the property was freely alienable by the head of household, joined by the 
spouse if married, with or without valuable consideration. Art. X, § 4, Fla. Const. of 1968. See also Chase Federal 
Savings and Loan Ass'n v. Schreiber, 479 So.2d 90, 101 (Fla. 1985), cert. denied, ___ U.S. ___, 106 S.Ct. 2282, 90 
L.Ed.2d 723 (1986). We need not decide here, as did our sister court in Reid, when the children's cause of action 
accrued, because neither the date of the head of the household's death nor the date of his wife's death was prior to the 
asserted root of title. The head of the household died in 1974. His wife died in 1982. The deed the trial court found to 
be the root of title was recorded in 1956. Only interests in existence prior to 1956 could be extinguished by the MRTA. 
The MRTA therefore is not applicable to any of the issues concerning matters of title in this action, and the trial court's 
findings to the contrary are reversed and vacated.


The order continuing the temporary injunction also states "[t]he court finds the deed of July 16, 1981, to be valid." 
Because the trial court expressly refused to decide issues concerning matters of title, as discussed above, we 
construe this finding to mean that the 1981 deed was validly executed. As we construe the statement, the trial court 
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did not decide what — if anything — the deed conveyed, or what interest — if any — the grantor had that lawfully 
could be conveyed.


Turning now to the temporary injunction, appellant argues that the temporary *379 injunction was continued based 
upon two void conveyances. Because this is an appeal from a nonfinal order, the argument is premature. The purpose 
of the temporary injunction in this case is to preserve the status quo of the parties until the ultimate disposition of the 
case. The matters of title, although not directly raised in the pleadings, go to the core of the controversy that generated 
this litigation. Appellant's argument here is premature because the matters of title have been neither fully litigated nor 
decided. Our review is limited to whether the trial court abused its discretion in continuing the temporary injunction. 
With the one exception noted below, no such abuse has been shown, and we hold the trial court did not abuse its 
discretion in continuing the temporary injunction.


379


The focus of this litigation is a parcel of approximately 127 acres of land in Manatee County. It is an irregularly shaped 
piece of property that includes five separate legal descriptions, and each of the five areas have been given a name in 
this litigation for ease of identification. Four of the areas have issues concerning matters of title yet to be decided, and 
the trial court was correct in continuing the temporary injunction as to those areas. From our reading of the appendices 
and briefs supplied by the parties, we see no dispute concerning matters of title as to the "house area." Accordingly, 
we hold the trial court erred in continuing the temporary injunction as to the "house area" and we quash the injunction 
to that extent. We remand the case for further proceedings consistent with this opinion.


Affirmed in part; reversed in part and remanded with instructions.


HALL and THREADGILL, JJ., concur.
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Select Year:   2008  Go


The 2008 Florida Statutes


Title XLII
ESTATES AND 


TRUSTS


Chapter 732
PROBATE CODE: INTESTATE SUCCESSION AND 


WILLS


View Entire 
Chapter


732.103  Share of other heirs.--The part of the intestate estate not passing to the surviving spouse 
under s. 732.102, or the entire intestate estate if there is no surviving spouse, descends as follows: 


(1)  To the descendants of the decedent. 


(2)  If there is no descendant, to the decedent's father and mother equally, or to the survivor of them. 


(3)  If there is none of the foregoing, to the decedent's brothers and sisters and the descendants of 
deceased brothers and sisters. 


(4)  If there is none of the foregoing, the estate shall be divided, one-half of which shall go to the 
decedent's paternal, and the other half to the decedent's maternal, kindred in the following order: 


(a)  To the grandfather and grandmother equally, or to the survivor of them. 


(b)  If there is no grandfather or grandmother, to uncles and aunts and descendants of deceased uncles 
and aunts of the decedent. 


(c)  If there is either no paternal kindred or no maternal kindred, the estate shall go to the other 
kindred who survive, in the order stated above. 


(5)  If there is no kindred of either part, the whole of the property shall go to the kindred of the last 
deceased spouse of the decedent as if the deceased spouse had survived the decedent and then died 
intestate entitled to the estate. 


(6)  If none of the foregoing, and if any of the descendants of the decedent's great-grandparents were 
Holocaust victims as defined in s. 626.9543(3)(a), including such victims in countries cooperating with 
the discriminatory policies of Nazi Germany, then to the descendants of the great-grandparents. The 
court shall allow any such descendant to meet a reasonable, not unduly restrictive, standard of proof to 
substantiate his or her lineage. This subsection only applies to escheated property and shall cease to be 
effective for proceedings filed after December 31, 2004. 


History.--s. 1, ch. 74-106; s. 8, ch. 75-220; s. 1, ch. 77-174; s. 16, ch. 2001-226; s. 145, ch. 2004-390; s. 102, ch. 2006-1; s. 6, 


ch. 2007-74. 


Note.--Created from former s. 731.23. 
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133 So.2d 770 (1961)


Frederick A. RESNICK, Appellant,
v.


Sander J. GOLDMAN, Appellee.


No. 61-18.


October 30, 1961.
Rehearing Denied November 17, 1961.


District Court of Appeal of Florida. Third District.


Pallot, Marks, Lundeen, Poppell & Horwich, Miami, for appellant.


Leef & Ankus, Miami Beach, for appellee.


Before CARROLL, BARKDULL and HENDRY, JJ.


CARROLL, Judge.


This is an appeal from a final decree which rescinded a contract for sale of real estate, returned the down payment to 
the purchaser and awarded him certain damages for expenses incurred. The parties had entered into a written 
contract by which the appellant Resnick agreed to sell to the appellee Goldman certain real estate for the sum of 
$26,000. There was a down payment of $5,000.


The purchaser's examination of the title revealed that the seller Resnick no longer *771 held title, having previously 
conveyed the property to Central Bank and Trust Company of Miami, Florida, "as Trustee under the provisions of a 
certain Trust Agreement, dated the 15th day of August, 1957, and known as Trust No. 57-149." That deed contained 
recitals which purported to give the trustee full power of sale without need for the consent or joinder of the 
beneficiaries under the trust agreement to which it referred. But the terms of that separate trust agreement were not 
revealed on the deed, and the trust agreement was not recorded.


771


The seller tendered a deed from the trustee. Contending title was unmarketable, the purchaser refused it, and filed this 
suit which resulted in the decree appealed.


Appellant argues (1) that there was no equity jurisdiction, (2) that the title was marketable, and (3) that it was error to 
award the damages. As to the first contention, the nature of the relief granted shows that equity jurisdiction was 


properly invoked. Equity takes cognizance of suits for rescission of executory contracts to convey,[1] and a claim by a 
purchaser for return of a down payment under such a contract is properly brought in equity where to aid recovery a lien 


may be claimed and imposed on the property involved.[2]


The chancellor correctly recognized that the bank held the property in trust, and not in fee simple under § 689.07, Fla. 
Stat., F.S.A. There were statements in the deed of the "nature and purposes of the trust" which took it out of the 
statute. The difficulty resulted from the fact that the trust terms recited in the deed could not be relied upon, because of 
the possibility of conflict with the terms of the particular trust agreement also referred to in the deed but otherwise 
undisclosed. Therefore the chancellor correctly held that the purchaser was entitled to regard the title as unmarketable 
and was excused from performance.


Where the terms of a trust agreement so authorize and provide expressly or impliedly, a trustee may sell trust property 


without the need of joinder or assent of the cestui que trust.[3] In the instant case, although the title was conveyed to 
the bank as trustee under the provisions of a described trust agreement, the trust agreement was not recorded and its 
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provisions were not produced for the inspection of the purchaser. Thus, when a deed from the trustee was tendered, 
the purchaser, being unadvised as to the terms of the trust agreement, had no way of knowing whether, according to 
the provisions thereof, the deed from the trustee would be valid or invalid. In those circumstances the uncertainty as to 
the terms of the trust determined the unmarketability of the title. Ware v. Busch, 108 Fla. 153, 146 So. 197, 198; 
Adams v. Whittle, 101 Fla. 705, 135 So. 152, 155. See Patton on Land Titles (2d Ed. 1957), § 417; 33 Fla.Jur., Vendor 
& Purchaser, §§ 62, 70-71.


The damages allowed were proper under the proposition that for such breach of contract the purchaser is entitled to 
recover the purchase money he has paid, together with interest and expenses of investigating title. Key v. Alexander, 
91 Fla. *772 975, 108 So. 883; Gassner v. Lockett, Fla. 1958, 101 So.2d 33.772


We have given consideration to the appellee's cross-assignments of error and find them to be without merit.


Affirmed.


[1] Reese v. Levin, 124 Fla. 96, 168 So. 851; Johnson v. Green, Fla. 1954, 54 So.2d 44. See 5 Fla.Jur., Cancellation, Reformation 
and Rescission of Instruments §§ 4, 5, 30; 12 Fla.Jur., Equity, § 22, at p. 162; 33 Fla.Jur., Vendor and Purchaser, §§ 165, 166, 180, 
191.


[2] O'Steen v. Thomas, 146 Fla. 73, 200 So. 230. See 33 Fla.Jur., Vendor & Purchaser, § 170.


[3] See Jordan v. Landis, 128 Fla. 604, 175 So. 241; III American Law of Property, § 12.82 (Casner Ed. 1952); id. vol. IV, § 18.58 at 
p. 757; Bogert, Trusts and Trustees (2d ed. 1960), § 741; cf. id. § 745, pp. 620-621; 4 Powell, Real Property (1954) ¶ 538; II Scott, 
Trusts (2d Ed. 1956), § 190.5; Restatement (Second), Trusts, § 190 (1959).
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UNIFORM TITLE STANDARDS 
 
 Foreword to the 1981 Revision 
 
 
 In the Foreword to the 1975 edition it was stated that the Uniform Title Standards would be kept up 
to date by a continuing revision program, to be implemented by a one-year pilot program of the University of 
Florida Law Review. That program was instituted and has continued to the present time. It is funded by a 
substantial annual contribution from the Real Property, Probate and Trust Law Section of The Florida Bar, 
and last year an additional contribution was received from the George B. Carter Foundation. 
 
 The first project undertaken was a revision of Chapter 5 to reflect the changes brought about by the 
Florida Probate Code as of January 1, 1976. Subsequently Chapter 4, dealing with corporations, was revised 
to reflect changes in the applicable law. And most recently a revision of Chapter 2 on bankruptcy was 
completed, with the invaluable assistance of the members of the committee on Bankruptcy Aspects of Real 
Property Law under the chairmanship of Joel M. Aresty and Harrison K. Chauncey. 
 
 In addition, over the years portions of other chapters have been revised and several new standards 
have been adopted. However, other standards were in need of revision, and in many cases the authorities and 
references were out of date. This 1981 Revision is the result of an overall updating undertaken to ensure that 
all standards and citations accurately reflect current statutory and case law. 
 
 Since the inception of the continuing revision program, many students have occupied the position of 
Title Standards Editor. Each one has contributed significantly to the growth and stability of the program.  The 
two editors who were primarily responsible for producing this 1981 Revision deserve special recognition.  
This revision was initiated by Brian McK. O'Connell, and completed by William C. Nesbitt. 
 
 Recognition should also be accorded to the members of the Uniform Title Standards Committee of 
the Real Property, Probate and Trust law Section of The Florida Bar. Sherwood Spencer was chairman of that 
committee when the previous edition was undertaken and completed. He was succeeded by David P. 
Catsman, who served until the appointment of the current chairman, Roger H. Staley, under whose direction 
the present revision was accomplished. 
 
       Mandell Glicksberg 
       Professor of Law 
 
Gainesville, Florida 
July 1981 












346 So.2d 1004 (1977)


ITT RAYONIER, INCORPORATED, Etc., Plaintiff,
v.


William L. WADSWORTH et al., Defendants.


No. 49229.


April 28, 1977.
Rehearing Denied June 28, 1977.


Supreme Court of Florida.


*1005 Thomas M. Baumer, William E. Williams and William H. Adams, III, of Mahoney, Hadlow & Adams, Jacksonville, 
for plaintiff.


1005


Henry P. Duffett and Norman Peter Laskey of Duffett, Barry, Seps, Akers & Burnett, Ormond Beach, and Kate L. 
Walton of Walton & Townsend, Palatka, for defendants.


BOYD, Justice.


ITT Rayonier, Inc. filed suit in the United States District Court for the Middle District of Florida to Quiet Title in itself to 
certain land in Flagler County against the claims of three children of Lotta M. and L.E. Wadsworth, Sr. The District 
Court granted summary judgment in favor of Rayonier and an appeal to the U.S. Circuit Court of Appeals, Fifth Circuit, 
was taken by the three Wadsworth children. Finding the appeal to present issues of Florida constitutional law, as well 
as of statutory construction and application which are appropriate for our resolution, the Fifth Circuit certified to us four 
questions. A statement of facts and the questions are contained in the Fifth Circuit's Certificate, prepared pursuant to 
Section 25.031, Florida Statutes, and Rule 4.61, Florida Appellate Rules, as follows:


"L.E. Wadsworth, Sr., died September 21, 1935. At the time of his death he was the *1006 head of his family and 
owned and occupied as his homestead a portion of the land known as `St. Joe' in Flagler County, Florida, which is the 
land involved in this action. (Hereafter, `the land.') He was survived by his widow, Lotta M. Wadsworth, and four 
children, William L. Wadsworth, Mary Elizabeth Wadsworth Taylor, Joseph Brady Wadsworth and Lewis E. 
Wadsworth, Jr.


1006


"On August 18, 1937, Lotta M. Wadsworth executed an instrument (hereafter `the 1937 deed') the material portions of 
which are as follows:


`THIS DEED, BILL OF SALE AND ASSIGNMENT OF LEASES, made and executed this 18 day of 
August, A.D. 1937, by and between Lotta M. Wadsworth, widow, of Flagler County, Florida, herein 
called party of the first part, and Lotta M. Wadsworth, and Lewis E. Wadsworth, of Flagler County, 
Florida, as copartners doing business under the name and style of Wadsworth & Company, herein 
called parties of the second part.


`WITNESSETH: That the said party of the first part for and in consideration of the sum of Ten Dollars 
($10.00), and other good and valuable considerations to her in hand paid by the parties of the second 
part, the receipt whereof is hereby acknowledged, has granted, bargained, sold and conveyed, and by 
these presents does hereby grant, bargain, sell and convey unto the parties of the second part, their 
heirs, legal representatives and assigns, all of the following described pieces, parcels and tracts of 
land, lying and being situate in the County of Flagler, in the State of Florida, to-wit:


`... The land (and other lands)... .
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`And for the considerations aforesaid the said party of the first part has further bargained, sold and 
conveyed, and by these presents does hereby bargain, sell, convey and deliver unto the parties of the 
second part, their legal representatives and assigns, all of the following described personal properties 
used at and in connection with the naval stores business now being operated by the party of the first 
part, near and in the vicinity of Bunnell, Flagler County, Florida, known as the St. Joe Place, to-wit:


`One 30 barrel turpentine still and fixtures complete.


120 dip barrels, more or less.


One pump and gas engine.


One glue kettle.


All turpentine tools and tools of all kinds.


All turpentine cups, gutters and aprons.


All turpentine cup faces.


One commissary, stock and fixtures.


All still supplies, spirit barrels, staves, heading, hoop iron, glue, batting and other supplies.


One Delco Light Plant.


All Cord Wood.


All hands' accounts and book accounts.


One 1937 Ford V-8 Truck.


One 1929 Modeal (sic) A Ford.


Three Hoover wagons and harness.


Three horses.


Four Mules.


All dwellings, buildings, shanties, houses, barns, garages, sheds, appurtenances, appliances, fixtures 
and equipments.


All crdue (sic) gum, dip and scrape, gathered and ungathered.


All manufactured spirits of turpentine, rosen and dross, whether on hand at the still, at the port, in 
transit, or elsewhere.


All other personal property, of all kinds, used at and in connection with said turpentine plant and 
business, whether herein specifically described or not.


`And for the considerations aforesaid the said party of the first part has further bargained, sold, 
assigned, transferred and set over, and by these presents does hereby bargain, sell, assign, transfer, 
set over and deliver unto the parties of the second part, their heirs, legal representatives and assigns, 
all of the following described turpentine leases, and all of her right, title and interest therein, thereto and 
thereby granted, and any benefits to be derived therefrom, and all property, property rights, privileges, 
and equities in and to the same, and of, in and to the lands thereby leased, for the terms therein limited, 
to-wit:
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*1007 `... (Description of turpentine leases also transferred are omitted.) ...1007


`It is the intention of the said party of the first part to sell and convey unto said parties of the second 
part, their heirs, legal representatives and assigns, all of the real estate, leases, leasehold rights and 
privileges, goods, chattels, personal properties, and all other properties of what kind and nature soever 
belonging to, owned and used in connection with the turpentine plant and business known at (sic) the 
St. Joe Place near Bunnell, Flagler County, Florida, whether herein specifically described or not.


`SUBJECT, HOWEVER, to the lien of the following described mortgages, to-wit:


`Mortgage deed made by T.C. Holden and wife, A.L. Johnson and wife, and L.E. Wadsworth and wife, 
to Baldwin-Lewis-Pace Company, dated February 12, 1929, and recorded in Book 8 of Mortgages, 
pages 240-245, incl. public records of Flagler County, Florida. Assigned to Turpentine & Rosin Factors, 
Inc., by assignment dated Feb. 7, 1931, recorded in Assign. Book 2, pages 126-7, public records of 
Flagler County, Florida.


`Mortgage deed and contract made by L.E. Wadsworth and wife to Turpentine & Rosin Factors, Inc., 
dated October 11, 1934, recorded in Book 9 of Mortgages, pages 402-410, incl. public records of 
Flagler County, Florida.


`Mortgage deed and contract made by Lotta M. Wadsworth, widow, to Turpentine & Rosin Factors, Inc., 
dated August 11, 1937, recorded in Book 10 of Mortgages, pages 368 et seq. public records of Flagler 
County, Florida.


`which said parties of the second part, by the acceptance of this conveyance, hereby assume and 
agree to pay, as a part of the consideration therefor.


`TO HAVE AND TO HOLD all of said properties above described unto said parties of the second part, 
their heirs, legal representatives and assigns forever. And the said party of the first part does hereby 
fully warrant the title to said properties hereby conveyed, and covenants that she will defend the same 
against the lawful claims of all persons whomsoever, except as aforesaid.


`The properties hereinabove described are conveyed to the partners in said co-partnership of 
Wadsworth & Company as follows:


`TO LOTTA M. WADSWORTH, a three-fourths undivided interest.


`TO LEWIS E. WADSWORTH a one-fourth undivided interest.'


"This instrument was signed, sealed, witnessed and acknowledged by Lotta M. Wadsworth and was placed of record 
in August of 1937.


"This is the deed which Rayonier contends is a `root of title' within the provisions of the Florida Marketable Record Title 
Act, Florida Statutes, Section 712.01.


"By deed dated December 30, 1942, and recorded on January 18, 1943, Lotta M. Wadsworth and Lewis E. 
Wadsworth, Jr., conveyed the land together with other real property in Flagler County, Florida, to Rayonier 
Incorporated, now ITT Rayonier, Incorporated. Lotta M. Wadsworth is still living.


"By instruments recorded in 1971, William L. Wadsworth, Mary Elizabeth Wadsworth Taylor and Joseph Brady 
Wadsworth (hereafter called appellants), first filed of record notice of their claims each to a vested undivided one-
fourth interest in remainder in the lands which had been the homestead of their father at the time of his death, subject 
only to the life estate of their mother, Lotta M. Wadsworth.
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"On October 25, 1972, Rayonier, being in possession and claiming full fee title to the land, filed suit in the United 
States District Court for the Middle District of Florida to quiet title in itself to the land against the claims of the 
appellants.


"The District Court granted Summary Judgment on Rayonier's motion, holding that the Florida Marketable Record Title 
Act, Chapter 712, Florida Statutes, as applied *1008 to the 1937 deed, extinguished any interests of appellants in the 
land. The appellants challenge this conclusion, asserting the continuing validity of their remainder interests in the land 
that was their father's homestead at his death in 1935, and that the 1937 deed, purporting to convey the fee title to the 
land is not a valid `root of title' as to their remainder interests, within the meaning of the Florida Marketable Record 
Title Act, Chapter 712, Florida Statutes.


1008


* * * * * *


"1. The parties are unable to agree as to the form of the first question. Accordingly, this question is set forth in the form 
proposed by appellants and by appellee:


"Question 1 as proposed by Appellants: With respect to the interest purportedly conveyed to Lotta by the 1937 deed, 
does the deed constitute a valid `root of title' upon which can be established a `marketable record title' within the 
meaning of Florida Statutes, Sections 712.01 and 712.02?


"Question 1 as proposed by Appellee: Does the 1937 deed from Lotta M. Wadsworth constitute a valid `root of title' 
upon which can be established a `marketable record title' within the meaning of Florida Statutes, Sections 712.01 and 
712.02?


"2. If the answer to 1 is in the affirmative, are the rights of appellants within the exception to the operation of the 
Marketable Record Title Act provided by Florida Statutes, Section 712.03(1)?


"3. If the answer to 1 is in the affirmative, are the rights of appellants within the exception to the operation of the 
Marketable Record Title Act provided by Florida Statutes, Section 712.03(3)?


"4(a). Are the interests which appellants claim protected by the provisions of the Florida Constitution of 1885 and 
Florida statutory law applicable in 1935 as they relate to homestead?


"(b) If the answer to 4(a) is in the affirmative, does the Florida Marketable Record Title Act extinguish them in the same 
manner as it extinguishes other interests in land?


"(c) If the answer to 4(b) is in the affirmative, is the Marketable Record Title Act as so applied unconstitutional under 
the Florida Constitution of 1885?"


As we answer the questions which concern statutory construction of the Marketable Record title Act we keep in mind 


the legislative intent that the Act be liberally construed[1] to effectuate its purpose. That purpose,[2] expressed within the 
Act, is to simplify and facilitate land title transactions. It does so in two ways. First, it gives to a person marketable title 
when public records disclose a title transaction, of record for at least thirty years, which purports to create the estate 


either in that person or in someone else from whom the estate has passed to that person.[3] Second, subject to six 


exceptions,[4] it extinguishes all *1009 interests in the estate which predate the "root of title."[5]1009


Question # 1:


It appears from the face of the alternative first questions that the children see at issue only the three-fourths interest in 
the land conveyed to Lotta by the 1937 deed, while Rayonier sees at issue the entire conveyance. However, the 
difference over the form of the question is of no concern, because of our answer.
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"Root of title means any title transaction purporting to create or transfer the estate claimed by any 
person and which is the last title transaction to have been recorded at least thirty years prior to the time 
when marketability is being determined. The effective date of the root of title is the date on which it was 
recorded." Section 712.01(2)


The three children argue that insofar as it concerns Lotta's three-fourths interest in the land, the 1937 deed is not a 
"root of title" because it is neither a "title transaction" which "affects title" nor does it "purport" to create or transfer an 
estate. They premise their argument on the inability of a person to convey real property to himself and draw support for 
the premise from Johnson v. Landefeld, 138 Fla. 511, 189 So. 666 (1939). In Landefeld a husband conveyed non-
homestead realty to himself and his wife as tenants by the entirety. The conveyance was upheld by the Circuit Court 
and by an equally divided vote this Court affirmed. Those who voted for affirmance stated the legal effect of the deed 
was to convey to the wife an interest in the entire estate equal to that reserved by the husband. Thus, under 
Landefeld, the children's argument continues, the 1937 deed merely reserved or retained for Lotta a three-fourths 
interest in the land, and as to that interest it did not "purport to create or transfer an estate" or "affect title" and cannot 
constitute a root of title. Reliance *1010 on Landefeld misses the mark. The deed conveyed all of the land to Lewis and 
Lotta together, with their undivided interests in the total to be one-quarter and three-quarters, respectively. Unity of 
possession is the essence of a tenancy in common. Andrews v. Andrews, 155 Fla. 654, 21 So.2d 205 (Fla. 1945). 
Thus, the deed did not retain an interest for Lotta; rather, it attempted to create a tenancy in common, of which Lotta 
was one of the tenants. In this way the deed "purported" to create or transfer an estate and "affected title" so that it 
was a title transaction.


1010


Any other argument that the deed is not a valid "root of title" fails. It should be obvious that the deed "purports" to 
create or transfer an estate. Purport is defined in Webster's 3d New International Dictionary, unabridged (1962), as 
"profess outwardly: have the often specious appearance of being." Certainly the Legislature intended the word 
"purport" to have its accepted meaning. The 1937 deed meets that meaning.


The deed "affects title" and, in turn, is a title transaction as those terms have been construed in Florida. In Marshall v. 
Hollywood, Inc., 224 So.2d 743 (Fla. 4th DCA 1969), the Fourth District Court, speaking through Judge Reed, stated 
at page 749:


"The word `affecting' as it is used in the second sentence of Section 712.02 in the clause `affecting the 
title to the land' does not carry the narrow meaning of `changing or altering'. The word is used in the 
broader sense meaning `concerning' or `producing an effect upon'. In this broad sense, even a void 
instrument of record `affects' land titles by casting a cloud or a doubt thereon. Clements v. Henderson,
1915, 70 Fla. 260, 70 So. 439; Brown v. Solary, 1896, 37 Fla. 102, 19 So. 161."


The Marshall decision was upheld in an opinion discharging a writ of certiorari in the cause, Marshall v. Hollywood, 
Inc., 236 So.2d 114 (Fla. 1970), in which this Court said at page 118:


"The arguments which we have enumerated have been thoroughly explored and correctly analyzed by 
Judge Reed in the lucid and cogent opinion affirming the Circuit Court dismissal which he prepared for 
the District Court below. There is little we could add to his opinion ..."


The 1937 deed, whether partially ineffectual or not, "affected title" and was a "title transaction" as those terms are 
construed in Marshall.


Additionally, the children's argument overlooks the extent of Lotta's interest in the property at the time of the 


conveyance. When her husband died, the laws of this State governing descent of homestead[6] gave to Lotta a life 
estate in his homestead property subject to the vested remainders in her four children. When the 1937 deed was 
executed Lotta continued to possess only a life estate in the former homestead, yet, on its face, the deed conveys it in 
fee simple absolute. By attempting to enlarge her estate as to her undivided three-fourths interest in the property the 
deed affects title.
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Since the 1937 deed is a title transaction which purports to transfer or create an estate, it qualifies as a "root of title." 
The first question is answered in the affirmative.


Question # 2:


Section 712.03, Florida Statutes, provides that marketable record title will not extinguish six categories of rights that 
predate the root of title. The first of them, found in subsection (1), is "estates or interests, easements and use 
restrictions disclosed by and defects inherent in the muniments of title on which said estate is based beginning with the 
root of title." The children argue that their remainder interests are within the first category because the 1937 deed has 
two inherent defects: (1) it conveyed their remainder interests and (2) it conveyed property from Lotta to herself. The 
phrasing of their argument shows a *1011 misunderstanding of the statute. As the Fourth District Court of Appeal 
stated in Marshall:


1011


"The terms `defects inherent in the muniments of title' do not refer to defects or failures in the 
transmission of title, as the plaintiffs argument suggests, but refer to defects in the make up or 
constitution of the deed or other muniments of title on which such transmission depends." 224 So.2d at 
751.


The face of the deed does not reflect the defect of a conveyance from Lotta to herself. As explained in our answer to 
the first question, the deed conveyed all of the property from Lotta to Lewis and herself as tenants in common. There 
is nothing defective about such a conveyance.


As to whether conveyance of their remainder interests is a defect inherent in the 1937 deed, the children rely on Reid 
v. Bradshaw, 302 So.2d 180 (Fla. 1st DCA 1974). Bradshaw concerned the application of the Marketable Record Title 
Act to a deed (the root of title) which conveyed homestead property in contravention of Article X, Section 4, Florida 
Constitution (1885). That provision of the 1885 Constitution required alienation of homestead property by both 
husband and wife when the relationship existed. The court found the deed to have the inherent defect of being 
executed without the wife's participation, a defect evident from the face of the deed. Furthermore, the court expressed 
concern over application of the Act to homestead property. This case is distinguishable because, unlike Bradshaw, the 
1937 deed did not convey homestead property. L.E. Wadsworth, the person seized of the property as homestead, had 
died in 1935. Property loses its character as homestead when the head of the family dies. Wilson v. Florida Nat. Bank 
& Trust Co. at Miami, 64 So.2d 309 (Fla. 1953). Consequently we need not be concerned with constitutional 


provisions governing homestead as was the District Court in Bradshaw.[7] Since there is nothing on the face of the 
deed, in its make up or construction, to indicate that it conveys the children's remainder interest, those interests are not 
saved from extinguishment by subsection (1) of Section 712.03, Florida Statutes.


The second question is answered in the negative.


Question # 3:


Section 712.03(3) provides that the rights of any person in possession of the lands are not extinguished or affected by 
the Marketable Record Title Act, so long as such person is in possession. The children argue that possession under a 
life estate is possession in recognition of the whole fee, so it is in effect possession for the vested remaindermen, as 
well as for the life tenants. They present no firm authority for their "constructive" possession theory. Even were we to 
accept it, it has no application here. Subsection (3) applies only so long "as the person remains in possession." Lotta, 
through whom the children had constructive possession under the theory, gave up her possession to the property after 


she and Lewis deeded the property to Rayonier.[8]


The question is answered in the negative.


Question # 4:


(a) The interests of the children are not protected by any provision of the Florida Constitution of 1885 because, as 
explained under Question # 2, the property was not homestead at the time the 1937 deed was executed.
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The statutory law applicable in 1935 to descent of homestead is Chapter 16103, Section 28, Laws of Florida (1933). 
When their father died, this statute gave the children vested remainders in his homestead. However, *1012 the statute 
is not a shield from operation of the Act. As Judge Reed, who coincidentally authored the opinion in this case for the 
U.S. District Court, Middle District, Florida, as well as the Fourth District's opinion in Marshall, supra, stated in this 
case:


1012


"Section 712.03 delineates specifically the interests which are not subject to extinction by the Act, and 
the statutory interest of homestead beneficiaries which vested prior to the root of title is not among 
them. Thus, the only reasonable assumption to be drawn from the express terms of the Act is that the 
Legislature did not intend to except therefrom such interests of persons claiming under the homestead 
statute (now F.S.A. § 731.27). See Marshall v. Hollywood, Inc., Fla.App. 1969, 224 So.2d 743, 750, 
where the Court said:


"`... The specific enumeration of exceptions to the act in Section 712.03 and the specific provision in 
Section 712.05 for the protection of valid claims indicates a legislative intent to exclude no other claims 
from extinction by the operation of Sections 712.02 and 712.04.'


"To adopt the defendants' contention would be to subvert the major legislative purpose of the Act which 
is, as stated by the Florida Supreme Court in Marshall v. Hollywood, Inc., `... to simplify and facilitate 
land title transactions by allowing persons to rely on a record title as described by F.S. § 712.02, F.S.A., 
subject only to such limitations as appear in F.S. § 712.03, F.S.A.'"


ITT Rayonier v. Wadsworth, 386 F. Supp. 940 at 943 (D.C.Fla., 1975).


The question is answered in the negative.


Our answer to subsection (a) of Question # 4 makes unnecessary answers to subsections (b) and (c).


These answers are respectfully submitted to the U.S. Court of Appeals, Fifth Circuit.


OVERTON, C.J., and ADKINS, ENGLAND, SUNDBERG and HATCHETT, JJ., concur.


[1] "712.10 Law to be liberally construed. — This law shall be liberally construed to effect the legislature purpose of simplifying and 
facilitating land title transactions by allowing persons to rely on a record title as described in § 712.02 subject only to such limitations 
as appear in § 712.03."


[2] Id.


[3] "712.02 Marketable record title. — Any person having the legal capacity to own land in this state, who, alone or together with his 
predecessors in title, has been vested with any estate in land of record for thirty years or more, shall have a marketable record title to 
such estate in said land, which shall be free and clear of all claims except the matters set forth as exceptions to marketability in § 
712.03. A person shall have a marketable record title when the public records disclosed a title transaction affecting the title to the land 
which has been of record for not less than thirty years purporting to create such estate either in: 


(1) The person claiming such estate; or


(2) Some other person from whom, by one or more title transactions, such estate has passed to the person claiming such estate, with 
nothing appearing of record, in either case, purporting to divest such claimant of the estate claimed."


[4] "712.03 Exceptions to marketability. — Such marketable record title shall not affect or extinguish the following rights: 


(1) Estates or interests, easements and use restrictions disclosed by and defects inherent in the muniments of title on which said 
estate is based beginning with the root of title; provided, however, that a general reference in any of such muniments to easements, 
use restrictions or other interests created prior to the root of title shall not be sufficient to preserve them unless specific identification 
by reference to book and page of record or by name of recorded plat be made therein to a recorded title transaction which imposed, 
transferred or continued such easement, use restrictions or other interests; subject, however, to the provisions of subsection (5).


(2) Estates, interests, claims, or charges preserved by the filing of a proper notice in accordance with the provisions hereof.
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(3) Rights of any person in possession of the lands, so long as such person is in such possession.


(4) Estates, interests, claims, or charges arising out of a title transaction which has been recorded subsequent to the effective date of 
the root of title.


(5) Recorded or unrecorded easements or rights, interests or servitude in the nature of easements, rights-of-way and terminal 
facilities, including those of a public utility or of a governmental agency, so long as the same are used and the use of any part thereof 
shall except from the operation hereof the right to the entire use thereof. No notice need be filed in order to preserve the lien of any 
mortgage or deed of trust or any supplement thereto encumbering any such recorded or unrecorded easements, or rights, interest, or 
servitude in the nature of easements, rights-of-way, and terminal facilities. However, nothing herein shall be construed as preserving 
to the mortgagee or grantee of any such mortgage or deed of trust or any supplement thereto any greater rights than the rights of the 
mortgagor or grantor.


(6) Rights of any person in whose name the land is assessed on the county tax rolls for such period of time as the land is so
assessed and which rights are preserved for a period of three years after the land is last assessed in such person's name."


[5] "712.04 Interests extinguished by marketable record title. — Subject to the matters stated in § 712.03, such marketable record title 
shall be free and clear of all estates, interests, claims or charges whatsoever, the existence of which depends upon any act, title 
transaction, event or omission that occurred prior to the effective date of the root of title. All such estates, interests, claims or charges, 
however denominated, whether such estates, interests, claims or charges are or appear to be held or asserted by a person sui juris 
or under a disability, whether such person is within or without the state, whether such person is natural or corporate, or is private or 
governmental, are hereby declared to be null and void, except that this chapter shall not be deemed to affect any right, title or interest 
of the United States, Florida or any of its officers, boards, commissions or other agencies reserved in the patent or deed by which the 
United States, Florida or any of its agencies parted with title."


[6] Chapter 16103, § 28, Laws of Fla. (1933).


[7] The Bradshaw decision recognized that a case such as this one, in all likelihood, would not fall under its holding when it stated 
that had the root of title been fixed in a deed after the husband's death (when the property no longer possessed homestead 
character) the root probably would not have been inherently defective. Reid at 183.


[8] She was not in possession at the time the children's notice of their claim to the land was filed in 1971.
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158 F.Supp. 887 (1958)


NATIONAL BANK OF COMMERCE OF NORFOLK, Plaintiff,
v.


UNITED STATES of America, Defendant.


Civ. A. No. 2268.


February 4, 1958.


United States District Court E. D. Virginia, Norfolk Division.


*888 *889 Charles L. Kaufman and William P. Oberndorfer, Norfolk, Va., for plaintiff.888889


L. S. Parsons, Jr., U. S. Atty., William F. Davis, Asst. U. S. Atty., Norfolk, Va., Charles K. Rice, Asst. Atty. Gen., James 
P. Garland and Gerard J. O'Brien, Attys., Dept. of Justice, Washington, D. C., for defendant.


HOFFMAN, District Judge.


Plaintiff has instituted this action seeking the recovery of federal income and excess profit taxes, together with interest 
thereon, assessed and collected from plaintiff for the calendar years 1950 and 1951, in the aggregate principal sum of 


$22,306.87.[1]


Section 113(a) (7) of the Internal Revenue Code of 1939 (26 U.S.C.A. § 113) provides that the tax consequences 
arising out of prior year reorganizations shall, for the years after December 31, 1917, and before January 1, 1936, be 
treated on the basis of the cost of property for purposes of computation of gain or loss; but it is further stated that if the 
property was acquired by the transferee corporation in connection with a reorganization, and immediately after the 
transfer an interest or control in such property to the extent of 50 per centum or more remained in the same persons or 
any of them (transferors), then the basis would be the same as it would be in the hands of the transferor.


For the tax years in controversy, plaintiff computed its excess profits tax liability on the basis of invested capital, 
including in said item the sum of $500,000, *890 which plaintiff contends was the amount paid in stock for the good will 
(deposits) of a state bank known as the Trust Company of Norfolk on January 7, 1927. The taxable status of this item 


of good will is the factor for ultimate determination.[2]


890


Plaintiff is a national banking association, engaged in the banking business in the City of Norfolk, Virginia, and is the 
same association as Norfolk National Bank of Commerce and Trusts; the latter organization having been formed in 
1927 and its name changed in 1933 at the time of a subsequent consolidation with the Virginia National Bank. For 
convenience the plaintiff will hereafter be referred to as the "Consolidated Bank". During the year 1926, three 
banks—two national and one state— were operating independently of each other in the City of Norfolk. The two 
national banks, The National Bank of Commerce of Norfolk (hereinafter referred to as "Commerce") and The Norfolk 
National Bank (hereinafter designated as "Norfolk National"), together with the Trust Company of Norfolk (hereinafter 
called "Trust Company"), formulated a Plan to organize the Consolidated Bank. While the details of the Plan were 
necessarily involved, it is sufficient to state that the documentary evidence reveals in substance three distinct 
operations as follows:


(1) Commerce and Norfolk National were to be consolidated in accordance with the applicable provisions of the 
National banking statutes and with the approval of the Comptroller of the Currency. It is conceded that this transaction, 
standing alone, brought about a direct nontaxable reorganization, with the two national banks being consolidated 
under the charter of Commerce as modified by the Agreement of Consolidation.
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(2) Immediately prior to the effective date of the aforesaid consolidation, Commerce and Norfolk National were to 
acquire the good will of the Trust Department of the Trust Company for $200,000 in cash, of which amount $120,000 
was to be paid by Commerce and $80,000 by Norfolk National.


(3) Immediately after the effective date of said consolidation, the Consolidated Bank was to acquire certain of the 
tangible assets of the Trust Company, as well as its good will evidenced by its bank deposits, in consideration of—


(a) The Consolidated Bank assuming the Trust Company's liabilities to its depositors;


(b) The issuance and sale of 5,000 shares of common stock in the Consolidated Bank (same being 20% of the total 
common stock issued) to be distributed ratably to the shareholders of the Trust Company; and


(c) The assumption by the Consolidated Bank of the unexpired leases on the banking quarters of the Trust Company, 
where the Consolidated Bank did thereafter operate branches for a period of time (such leases were, of course, 
executory in nature and are hardly pertinent to the issues now presented).


The consolidation of the two national banks was confirmed and approved by the Acting Comptroller of the Currency 
effective January 7, 1927. Immediately prior to the consolidation, Commerce and Norfolk National acquired, for the 
aggregate sum of $200,000 in cash the good will of the trust and fiduciary business in the Trust Department of the 
Trust Company. In conformity with the rulings of the Comptroller of the Currency which do not allow good will to be 
carried as an asset on the books of a national bank, the good will thus acquired was charged off the books of 
Commerce *891 and Norfolk National. As to this item, the Government freely concedes that the acquisition of the good 
will of the Trust Department was a bona fide purchase and has permitted the inclusion of $200,000 in plaintiff's 


invested capital for the purpose of computing its excess profits tax liability for the two years in question.[3]


891


The Plan contemplated capital contributions of $5,000,000 in the Consolidated Bank, with $2,500,000 being credited to 
the capital account representing the par value of 25,000 shares of its stock, and the remaining $2,500,000 being 
credited to its surplus and undivided profits account. The assets contributed by each national bank were subject to 
acceptance by a committee of six (three from each bank) and approved by the Comptroller of the Currency. The net 
assets over liabilities contributed by Commerce aggregated $2,400,000, and the net assets over liabilities contributed 
by Norfolk National amounted to $1,600,000; thus making a total contribution of $4,000,000 by the two national banks. 
In order to complete the capital structure of $5,000,000, the remaining $1,000,000 was to be forthcoming from the 
stockholders of the Trust Company.


As previously noted, the Consolidated Bank was to have capital consisting of 25,000 shares of $100 par value 
common stock. Shareholders of Commerce were to receive 12,000 shares in the Consolidated Bank on a share for 
share basis, in exchange for their outstanding stock, to bring about their total holding of $2,400,000. Shareholders of 
Norfolk National were to receive 8,000 shares, issued at the rate of 8/10ths of a share for a share, in exchange for 
their outstanding stock to bring about their total holding of $1,600,000. The remaining 5,000 shares of the 
Consolidated Bank were to be sold for cash at $200 per share to the shareholders of the Trust Company, which was 
the equivalent of receiving one-half share of stock in the Consolidated Bank for each share of stock of the Trust 
Company.


The assets of each national bank and the state bank which were not acceptable to the committee of six and the 
Comptroller of the Currency, or were otherwise not required as a part of the capital contributions, were distributed to 
their respective shareholders or turned over to Liquidating Trustees for liquidation and ultimate distribution to such 
shareholders. In fact, shortly prior to consolidation, Norfolk National made a special cash distribution to its 
shareholders in the sum of $25 per share, aggregating $250,000.


From the foregoing pattern it will be noted that the shareholders of all three banks were at least intended to be treated 
with equality in the distribution or sale of the stock issue of the Consolidated Bank. A figure of $200 per share was 
used throughout. Where a corporation issues stock in payment of assets, it is well settled that the market value of the 
stock at the time of issuance determines the cost basis of the assets to the acquiring corporation. Irving Trust Co. v. 
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United States, 30 F.Supp. 696, 702, 90 Ct.Cl. 310; Merchants National Bank v. Commissioner, 6 B.T.A. 1167; 
Independent Oil Co., Inc., 6 T.C. 194; Black Hills Power & Light Co., 14 T.C. 1425. In the case at bar considerable 
testimony was introduced by plaintiff to establish the market value per share of the stock in the Consolidated Bank at 
the time it acquired certain assets of the Trust Company and, during the course of trial, the Government stipulated that 
the stock had a market value of $300 per share. As the Consolidated Bank acquired from the Trust Company certain 
tangible assets having a value of $1,000,000 in excess of the assumed deposit liabilities, and as it issued stock at the 
time having a valuation, as per stipulation, in the sum of $1,500,000, the Consolidated *892 Bank contends that the 
difference of $500,000 represented what was paid in stock for the good will of the banking deposits of the Trust 
Company.


892


Bank deposits are generally recognized as the life-blood of a banking institution. They have a substantial going-
concern value which cannot be carried on the books as such. In the Norfolk area, at the time in question, it was fairly 
well established at approximately ten per cent of the total amount of deposits; the total deposit liabilities of the Trust 
Company being $5,781,155.56. In larger metropolitan areas it is known that bank stocks have sold as high as two or 
three times the book value of the stock, the reason being attributed to the good will value of the deposits.


Much has been said concerning the fact that checks were never actually issued in payment of the stock of the 
Consolidated Bank issued to the shareholders of the Trust Company. While this transaction was treated as a purchase 
for cash by the Consolidated Bank, the entire matter was handled in the form of bookkeeping entries. The Plan itself 
called for "cash", as the law required that stock in a national bank must be paid for in cash. The shareholders of the 
Trust Company had the right to demand cash for the sale of its stock. Clearly, however, it was not contemplated that 
checks would actually be passed between the parties. If checks had been issued in payment of the assets, they would 
have been endorsed immediately and used in payment of the stock. The ultimate result, in any event, was a cash 
transaction. Furthermore, the minutes of the stockholders of the Trust Company reveal that the proceeds of the sale of 
the assets and the loans obtained by the Liquidating Trustees were to be distributed as liquidating dividends to 
stockholders to enable said stockholders to acquire the stock of the Consolidated Bank. A power of attorney executed 
by the stockholders of the Trust Company authorized (1) the receipt of a liquidating dividend of $100 per share, (2) the 
purchase at $200 per share of the capital stock in the Consolidated Bank in an amount equal to one share for each 
two shares of Trust Company stock, and (3) the application of the amount received by way of liquidating dividend in 
payment of said stock in the Consolidated Bank.


The total assests transferred by the Trust Company to the Consolidated Bank, and deemed acceptable by the 
committee of six, aggregated $6,081,155.56 as of January 7, 1927. Total liabilities of the Trust Company to its 
depositors was $5,781,155.56, which were assumed by the Consolidated Bank. As noted, the excess of acceptable 
assets over assumed liabilities amounted to $300,000 for which no check was ever issued by the transferee as it was 
applied on account of the $1,000,000 due for the sale of 5,000 shares of stock at $200 per share. The balance of 
$700,000 was raised in the manner hereinafter described.


The committee of six, together with the national bank examiners, rejected certain assets of the Trust Company in the 
form of time loans, demand loans and investments. The rejected assets had a book value of $1,697,226.17. While it 
was originally anticipated that the acceptable assets would exceed assumed liabilities by as much as $500,000 (rather 
than $300,000), the Plan required modification in order to supply the additional $200,000. The segregated or 
unacceptable assets were transferred to the Liquidating Trustees of the Trust Company, who were, in turn, authorized 
to pledge these assets to secure a loan of $500,000 from the Consolidated Bank. In order to secure the additional 
$200,000, the Trustees placed a second or subordinate lien on the pledged assets, accompanied by an underwriting 
agreement executed by 12 stockholders of the Trust Company in the form of a limited guaranty, which loan was also 
made by the Consolidated Bank. The excess of acceptable assets over assumed liabilities, plus the aggregate of the 
aforesaid two loans, made up the total capital contribution of $1,000,000. The evidence reveals that economic *893
conditions existing in 1928, 1929 and 1930 brought a decided depreciation in these unacceptable assets, resulting in 
the payment in full of the $500,000 loan (plus interest) from the pledged assets, but the $200,000 loan was 
substantially paid as to principal from the personal funds of the underwriters. In any event, both loans were paid in full 
to the Consolidated Bank.


893
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Whatever may have been the device used to consummate the transaction and the method employed by the Trust 
Company stockholders to obtain the funds to purchase the 5,000 shares of stock in the Consolidated Bank, several 
matters are beyond dispute, namely, (1) the Plan and all legal documents refer to a purchase of the Trust Company 
assets, (2) the market value of the stock issued by the Consolidated Bank was admittedly $300 per share, (3) the 
Consolidated Bank acquired tangible assets of the Trust Company having a value of $1,000,000, for which it issued its 
stock having a market value of $1,500,000, (4) the net cost of acquiring the assets of the Trust Company was 
$1,500,000, and (5) the only logical explanation of the $500,000 differential is in the good will of the deposits of the 
Trust Company, the Plan having contemplated the ultimate transfer of all of the good will to the transferee.


One final point with respect to the facts. The Plan suggests that the Trust Company would be dissolved at an early 
date following the purchase and sale described above. Actually the shell of the corporation known as the Trust 
Company continues to exist to this day by reason of the payment of the annual franchise tax to the State Corporation 
Commission of Virginia. The evidence is undisputed, however, that the Trust Company ceased to exist as a banking 
institution on January 7, 1927. Whatever good will existed was transferred as of that date. Certainly if the legal 
formality of dissolution should be finally accomplished in 1958, it could not be successfully contended that any good 
will existed as of this date. There were cogent reasons for continuing the corporate shell in existence after January 7, 
1927. For one thing, the Trust Company was the named trustee under many deeds of trusts and/or mortgages which 
required corporate action to release the same of record. Additionally, it is a known fact that the corporate name is 
protected from use by others as long as the annual franchise tax is paid with regularity. While the Plan provides that 
"as promptly as practicable after the proposed consolidation becomes effective, it is proposed that the Trust Company 
of Norfolk be dissolved so that its entire good will may be vested and continued in the Consolidated Bank", it is 
necessary to look through the form to the substance in ascertaining when the good will actually passed to the 
Consolidated Bank. The quoted language in the Plan lends force to plaintiff's argument that the good will as evidenced 
by the deposits was a factor in bringing about the purchase and sale of the Trust Company assets and tends to justify 
the cost basis to the Consolidated Bank as now urged by the latter.


Excess profits taxes were unknown at the time of this transaction. Tax avoidance was far from the minds of those 
originating the Plan. All of the details were fully reported to the Comptroller of the Currency, and the transaction 
between the Consolidated Bank and the Trust Company had a taxable status at all times. Much is made of the fact 
that the Trust Company reported the sale of its good will of the Trust Department for the sum of $200,000, but failed to 
report the sale of its good will in its bank deposits. Whatever may have been the errors of the Trust Company and its 
accountants, the same are not chargeable to the Consolidated Bank as its cost of acquisition of the assets is fixed at 
$1,500,000. Nor is it of great moment that the Consolidated Bank took over the operating personnel, including the 
officers, of the Trust Company. A uniting of business interests admittedly took place, but the important question is 
whether there was a duly qualified nontaxable "reorganization" under the law.


*894 The Revenue Act of 1926, c. 27, 44 Stat. 9, provides as follows:894


"Sec. 202. (a) Except as hereinafter provided in this section, the gain from the sale or other disposition 
of property shall be the excess of the amount realized therefrom over the basis provided in subdivision 
(a) or (b) of section 204, and the loss shall be the excess of such basis over the amount realized.


"(b) In computing the amount of gain or loss under subdivision (a)—


* * * * * *


"(c) The amount realized from the sale or other disposition of property shall be the sum of any money 
received plus the fair market value of the property (other than money) received.


"(d) In the case of a sale or exchange, the extent to which the gain or loss determined under this 
section shall be recognized for the purposes of this title, shall be determined under the provisions of 
section 203.
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* * * * * *


"Sec. 203. (a) Upon the sale or exchange of property the entire amount of the gain or loss, determined 
under section 202, shall be recognized, except as hereinafter provided in this section.


"(b) (1) * * *


* * * * * *


"(3) No gain or loss shall be recognized if a corporation a party to a reorganization exchanges property, 
in pursuance of the plan of reorganization, solely for stock or securities in another corporation a party to 
the reorganization.


* * * * * *


"(h) As used in this section and sections 201 and 204—


"(1) The term `reorganization' means (A) a merger or consolidation (including the acquisition by one 


corporation of * * * substantially all the properties of another corporation), * * *."[*]


We have in this case a situation in which the Consolidated Bank took precaution to avoid the effects of a true merger 
or consolidation as to the Trust Company transaction, which would carry with it an assumption of certain contingent or 
unknown liabilities. The Trust Company had operated an extensive mortgage and investment business in making 
mortgage loans or buying securities, and then proceeding to sell these mortgage loans or securities to the general 
public. The contingent liability of negligence or conversion in handling such transactions was all too obvious and the 
Consolidated Bank did not wish to assume the potential risk presented by a true consolidation or merger.


The ultimate question for determination is whether the transaction between the Trust Company and the Consolidated 
Bank comes within the definition of a "reorganization" within Sec. 203(h) (1) where it is said that such a term means "a 
merger or consolidation (including the acquisition by one corporation of * * * substantially all the properties of another 
corporation)." The parenthetical clause demands an extended discussion of the law and facts.


Total assets of the Trust Company amounted to $7,778,381.73, of which figure $6,081,155.56 were accepted (slightly 
in excess of 78%). Rejected assets left with the Liquidating Trustees aggregated $1,697,226.71 (slightly less than 
22%). The Government argues that the retained assets ultimately realized only slightly in excess of $500,000, and on 
this basis the transferred assets represented approximately 92% of the total market value of the Trust Company 
assets. The difficulty with this theory is that it presupposes the parties could anticipate the economic conditions facing 
our nation during the period immediately prior and subsequent to the financial crisis confronting the country in 1928 
and 1929. Furthermore, in devaluating *895 the transferred assets by approximately $500,000, as apparently was 
done by the Comptroller, it would be palpably unfair to devaluate the retained assets to point out the "acquisition of 
substantially all the properties" without giving like consideration to the depreciation of assets transferred. The only 
equitable basis to apply is the then fair market value of the total assets, but applying a reduction to both the transferred 
and retained assets (it having been stated that the amount realized from the latter was between $650,000 and 
$700,000), the percentage of assets acquired would be approximately 81%.


895


In ascertaining what is meant by "substantially all the properties", the leading case on the subject appears to be Smith 
v. Commissioner, 34 B.T.A. 702, 705, wherein it is said:


"We think it unnecessary to decide whether the quoted phrase refers to the gross value of the assets or 
such value less liabilities. Whether the properties transferred constitute `substantially all' is a matter to 
be determined from the facts and circumstances in each case rather than by the application of any 
particular percentage."
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In Milton Smith the transferred assets had a value of $133,374 and the retained assets aggregated $52,082, but these 
retained assets were for the purpose of satisfying the transferor's liabilities of $45,956. In other words, after the 
payment of liabilities there remained only approximately $6,000 not transferred. The Board correctly held that this was 
tantamount to a transfer of "substantially all the properties". Milton Smith refers to David Gross, 34 B.T.A. 395, in 
which the Board held that a transfer of 80% of the assets (after allowing for the payment of liabilities) did not constitute 
"substantially all". The decision emphasizes the fact that where assets are retained for the sole purpose of liquidating 
liabilities, the liabilities must be first satisfied from the retained assets before ascertaining whether "substantially all the 
properties" were transferred. In the case at bar, the retained assets of the Trust Company amounting to approximately 
$1,700,000 were not held for the purpose of paying any existing or known liability.


The doctrine as pronounced in Milton Smith has very recently been approved by the Commissioner of Internal 
Revenue (Rev.Rul. 57-518, I.R.B. November 12, 1957) and, while this ruling is nor per se applicable to a transfer in 
1927, it lends force to plaintiff's argument. The tests as prescribed by the Commissioner are succinctly stated as 
follows:


"Among the elements of importance that are to be considered in arriving at the conclusion are the 
nature of the properties retained by the transferor, the purpose of the retention, and the amount 
thereof."


And in considering Milton Smith, supra, the Commissioner makes this pertinent comment:


"The court very definitely indicated that a different conclusion would probably have been reached if the 
amount retained was clearly in excess of a reasonable amount necessary to liquidate liabilities."


The "nature of the properties retained" by the Trust Company were ordinary business assets from the standpoint of 
both the transferor and transferee. The purpose of the retention was not to pay any debts—there were no known 
unassumed liabilities—but to make a distribution to the shareholders. True, a portion of this retention was required by 
action of the Comptroller and the committee of six, but even in the Plan as originally devised it was contemplated that 
the retained assets would be in excess of $1,400,000.


Manifestly, if a similar set of facts were now presented to the Commissioner for the purpose of securing a ruling to the 
effect that such a transaction constituted a nontaxable reorganization, the Commissioner would be required to give a 
negative answer to the taxpayer. If incorrect in this assumption, it may be safely said that the Government would *896
lose substantial tax revenues from the consequences of such action.


896


Further consideration of the percentage basis of transfer of assets leads to a summarization of other decided cases 
and rulings. In Pillar Rock Packing Co. v. Comm., 9 Cir., 90 F.2d 949, 950, the court held that a transfer of 68% of all 
of the assets was not the equivalent of "substantially all the properties". The percentage transfer of 75% of the assets 
was not tantamount to "substantially all" in I.T. 2373, VI-Cum.Bull. 19 (1927). The Government relies upon Britt v. 
Commissioner, 4 Cir., 114 F.2d 10, wherein a transfer of 92% of the total assets of the transferor corporation was said 
to be "substantially all". The importance of the Britt decision from this Circuit is recognized, but it should be noted that 
Britt was decided under the rule in Helvering v. Elkhorn Coal Co., 4 Cir., 95 F.2d 732, 734 which obligated the Circuit 
Court of Appeals to follow the "Board's findings of evidentiary facts". See Dobson v. Commissioner, 320 U.S. 489, 64 
S.Ct. 239, 88 L.Ed. 248. The Dobson rule was rescinded by statute in 1948, and now appears in § 7482 of the Internal 
Revenue Code of 1954. Since 1948 determinations by the Board of Tax Appeals or Tax Court are reviewable "in the 
same manner and to the same extent as decisions of the District Courts in civil actions tried without a jury." While the 
transaction in controversy took place in 1927, the tax assessment was made for the years 1950 and 1951 and the 
Dobson rule is no longer applicable. This undoubtedly weakens the effect of Britt v. Commissioner, supra, and it 
remains to be seen what the Circuit Court of Appeals would do in the same case if presented to it in light of the present 
statutory provisions.


One of the leading cases on the subject of merger and consolidation is Cortland Specialty Co. v. Commissioner, 2 Cir., 
60 F.2d 937, 939, certiorari denied 288 U.S. 599, 53 S.Ct. 316, 77 L.Ed. 975. The language follows:
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"Reorganization, merger, and consolidation are words indicating corporate readjustments of existing 
interests. They all differ fundamentally from a sale where the vendor corporation parts with its interest 
for cash and receives nothing more. * * * A merger ordinarily is an absorption by one corporation of the 
properties and franchises of another whose stock it has acquired. The merged corporation ceases to 
exist, and the merging corporation alone survives. A consolidation involves a dissolution of the 
companies consolidating and a transfer of corporate assets and franchises to a new company. In each 
case interests of the stockholders and creditors of any company which disappears remain and are 
retained against the surviving or newly created company. * * We believe that the general purpose of 
them all has been to continue the interests of those owning enterprises, which have been merged or 
consolidated, in another corporate form."


Undoubtedly the words within the parenthesis of § 203(h) (1) expand the meaning of "merger" or "consolidation" to 
include certain transactions which partake of the nature of a merger or consolidation, but are beyond the ordinary and 
commonly accepted meaning of those words. Pinellas Ice & Cold Storage Co. v. Commissioner, 287 U.S. 462, 53 
S.Ct. 257, 77 L.Ed. 428. This is not to say, however, that the uniting of business interests is always of a sufficient 
nature to qualify as a nontaxable reorganization. Such an interpretation would destroy the effect of Regulation 130, § 
40.458-2(b) which provides that: "If the basis to the taxpayer is cost and stock was issued for the property, the cost is 
the fair market value of such stock at the time of its issuance." The issue is one essentially grounded upon the facts of 
each case in order to ascertain whether the transfer included substantially all its properties. No one factor is 
determinative. A series of opinions written by Justice McReynolds and decided on December 16, 1935, emphasize the 
"continuity of interest" rule, but do *897 not invoke any doctrine specifying that, where there remained a "continuity of 
interest", there existed a "reorganization" making the transaction nontaxable. G. & K. Manufacturing Co. v. Helvering, 
296 U.S. 389, 56 S.Ct. 276, 80 L.Ed. 291; Nelson Co. v. Helvering, 296 U.S. 374, 56 S.Ct. 273, 80 L.Ed. 281; 
Helvering v. Minnesota Tea Co., 296 U.S. 378, 56 S.Ct. 269, 80 L.Ed. 284; Helvering v. Watts, 296 U.S. 387, 56 S.Ct. 
275, 80 L.Ed. 289; Bus & Transport Securities Corp. v. Helvering, 296 U.S. 391, 56 S.Ct. 277, 80 L.Ed. 292. It is, of 
course, elementary that there must be a "continuity of interest" in every nontaxable reorganization. Does it follow, 
however, that a nontaxable reorganization comes into being wherever the stockholders of the transferor corporation 
acquire a substantial stock interest in the transferee? If such is the rule, any uniting of business interests between 
corporations will result in a nontaxable reorganization when the stockholders of the transferor corporation acquire any 
stock interest in the transferee which may be in excess of de minimis.


897


Tested by these principles, while the question is not entirely free from doubt, it is difficult to state that the transaction of 
1927 between the Consolidated Bank and the Trust Company was in the nature of a merger, consolidation or 
nontaxable reorganization. As to the intent of the parties, the evidence is without contradiction that the officers, 
directors and stockholders of the three banks each recognized that the accepted assets of the Trust Company 
constituted a purchase by the Consolidated Bank and a sale by the transferor (state) bank. The only intimation to the 
contrary is a full-page advertisement appearing in the "Virginian-Pilot and the Norfolk Landmark" on January 12, 1927, 
which is captioned "The Merger". Advertisements of this nature carry but little legal significance when considered in 
the light of the formal legal documents, the actions of the parties, and their intentions. Additionally, there was no 
absorption of the Trust Company as the corporate shell exists even to this date although its good will has long since 
passed to the Consolidated Bank. Certainly the potential liabilities of the Trust Company were not assumed by the 
transferee.


Disregarding for the moment the parenthetical clause of § 203(h)(1), it would clearly appear that the transaction in 
question does not fall within the accepted definition of a merger or consolidation in the legal sense. As is stated in 13 
Am.Jur., "Corporations", § 1244, p. 1130:


"If the new corporation succeeds to the assets of the old corporation by virtue of a consolidation, 
merger or reorganization and not by way of purchase, then the new corporation is liable for the debts 
and contracts of the old, although there is no statute imposing a liability and no agreement assuming it."
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There were, of course, compelling reasons founded upon sound business judgment why the Consolidated Bank did 
not wish to assume the contingent liabilities arising from the prior operations of the Trust Company's investment 
activities. The form of the transaction was clearly that of a purchase and sale. Indeed, the substance was of a like vein 
for it can hardly be contended that the Consolidated Bank assumed any liabilities other than those to the depositors of 
the Trust Company.


For what light it may throw upon the proper construction to be placed upon the transaction after a period of 30 years, it 
is fitting to comment that the Comptroller of the Currency must have regarded the now contested phase of the matter 
as a purchase and sale. He approved the consolidation of the two national banks, but made no reference to the 
transaction between the Consolidated Bank and the Trust Company, although he was fully advised with respect to the 
details of the Plan. If there had been a consolidation or merger, his approval was a condition precedent to its 
consummation. The evidence further reveals that the Consolidated Bank applied for and obtained permission from the 
Comptroller to operate as *898 branches of three banking quarters previously maintained by the Trust Company. Such 
action would not have been necessary in the event of a merger or consolidation as permission to operate the branches 
would follow automatically.


898


Mention is made of the fact that the Trust Company failed to include the sale of its good will for $500,000 in its tax 
return filed for the year 1927. At the outset it should be stated that the failure, if any, of the Trust Company to report 


the sale for tax purposes is not binding upon this plaintiff.[4] Moreover, the Commissioner had full knowledge of all the 
facts and figures as to the transaction. Aside from these points, however, at the time the Trust Company prepared and 
filed its tax return for 1927 the rule in Mullins v. Commissioner, 14 B.T.A. 426, and Brackett v. Commissioner, 19 
B.T.A. 1154, was in effect. These cases held that "each step taken pursuant to a plan is to be treated as a separate 
transaction." This rule has since been repudiated in Heller v. Commissioner, 2 T.C. 371, 384, and the substance of the 
transaction from beginning to end is now the law. As the additional $500,000 was not paid to the Trust Company in 
cash, but was transmitted to the stockholders through the medium of stock value, it is at least a matter for argument 
under the Mullins and Brackett cases whether the transaction was required to be reported. There was no evidence 
presented with reference to how the individual shareholders of the Trust Company treated the taxable status of the 
stock in the Consolidated Bank when received by them.


We come perforce to the conclusion that the transaction between the Consolidated Bank and the Trust Company was 
neither a merger nor consolidation within the intent of § 203(h)(1) of the Revenue Act of 1926; that the transfer of the 
assets was not the equivalent of the acquisition by the transferee of "substantially all the properties" of the transferor; 
and that the fair preponderance of all of the evidence leads to the inevitable conclusion that the additional $500,000 
was intended to, and did represent, the good will of the deposits of the transferor.


Assuming arguendo that the Government is correct in its contention that the entire transaction was a merger, 
consolidation, or some other type of nontaxable organization, the defendant has another hurdle to overcome because 
of the provisions of § 113(a)(7) of the Internal Revenue Code of 1939. This section establishes the basis of property at 
cost, subject to certain exceptions of which only subsection (7) is pertinent. The latter relates to property acquired in a 
reorganization and reads substantially in the language set forth in the second paragraph of this opinion.


There can be no doubt that Commerce and Norfolk National were consolidated under the charter of Commerce. In 
Irving Trust Co. v. United States, supra, there is a complete discussion of the distinctions between a merger and a 
consolidation as the same applies to § 113(a)(7). In a merger between two existing corporations, there is only one 
transferor, whereas a consolidation of two or more corporations in which a new corporation is formed gives rise to a 
transferor status as to each of the old corporations. Hence, in a consolidation and in ascertaining whether or not an 
interest or control is in the hands of the same persons, it apparently is necessary to look to the interest or control of all 
the transferors.


Plaintiff insists that the interest of the former shareholders in the Trust Company was only 20%, and that plaintiff may, 
therefore, compute the acquisition costs of the property obtained by the Consolidated Bank from the Trust Company 
on the basis of cost to the transferee without regard to costs to the transferor. If we were to treat the transfer from the 
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Trust Company to the Consolidated Bank as an isolated step in the transaction and *899 disregard the overall Plan, 
plaintiff would be correct in its contention. But we do not feel that, for the purpose of construing the applicability of § 
113(a)(7), such an interpretation is reasonable.


899


The consideration of this point is, of course, unnecessary to a determination of this case as the Court has heretofore 
held that the acquisition of the assets of the Trust Company constituted a purchase by the Consolidated Bank and a 
sale by the Trust Company. If, however, the Court is in error as to this point, § 113(a) (7) would appear to be 
applicable and the cost basis would be the same as it stands in the hands of the transferor Trust Company.


In Fairbanks Court Wholesale Grocery Co. v. Commissioner, 7 Cir., 84 F.2d 18, 20, certiorari denied 299 U.S. 582, 57 
S.Ct. 47, 81 L.Ed. 428, the court had before it a substantially similar question which, as applied to the instant 
proceeding, would read:


"Where three separate and distinct corporations are consolidated into a new corporation which issued 
its entire capital stock for the properties of the former corporations in such proportions that the 
aggregate stock held in the new corporation by all the former stockholders of any one of the three 
former corporations was less than 50 per cent. of the outstanding stock of the new corporation, shall 
the new corporation compute the gain or loss on the basis of the cost of said properties to it (new 
corporation) without regard to the respective costs to each of the three former corporations?"


In affirming the Board of Tax Appeals, the appellate court gave a negative answer to this inquiry. The facts, assuming 
arguendo that there existed a consolidation or nontaxable reorganization of the three corporations, are strikingly 
similar. The new corporation issued 42% of its stock to the stockholders of A corporation, 40% to the stockholders of B 
corporation and 18% to the stockholders of C corporation. The court said:


"The parties collectively now owning the consolidated properties are the identical parties who owned 
100 per cent. of that property before consolidation."


To the same effect is Monarch Electric & Wire Co. v. Commissioner, 7 Cir., 38 F.2d 417, and MacLaughlin v. Harr, 3 
Cir., 99 F.2d 638.


Accordingly, if the transaction between the Trust Company and the Consolidated Bank may properly be classified as a 
consolidation or nontaxable reorganization, the exception as stated in § 113(a)(7) would appear to be applicable and 
the cost basis, in that event, would be the same as it stands in the hands of the Trust Company. If the transfer in 
question be deemed a merger, the evidence discloses that the combined interests of the shareholders of Norfolk 
National and the Trust Company is 52% of the capital, to the end that immediately after the transfer an interest or 
control in the property to the extent of 50% or more remained in the transferors. The only manner in which the plaintiff 
could prevail on this point would be to treat the consolidation or merger of the two national banks as a separate and 
distinct step from the acquisition of the Trust Company assets. It is, therefore, immaterial to consider whether a new 
corporation was actually formed or whether there had been a legal merger of the national banks.


After proper computation of the amount due to said plaintiff by reason of this action, counsel for the taxpayer shall 
prepare a judgment order in accordance with this opinion, which is adopted by the Court in lieu of specific findings of 
facts and conclusions of law, and, following presentation of said order to opposing counsel for inspection and 
endorsement, the same shall be presented to the Court for entry.


[1] While this is the amount stated in the complaint, counsel have agreed that the computation is subject to verification.


[2] For the tax years 1941 to 1945, both inclusive, plaintiff included the sum of $525,000 as an item for invested capital in reporting its 
excess profits tax liability. The item was never contested by the Government and the evidence discloses that, for the year 1945, the 
claim of good will by way of invested capital would have made a difference in the tax liability. The figure of $525,000 was reduced by 
counsel for plaintiff to $500,000 in order to correspond with a stock valuation of $300 per share.
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[3] This position is a bit inconsistent with the attitude now taken by the Government. While it is true that the sale of this item of good 
will was to the separate national banks prior to the effective date of the consolidation, it was nevertheless a part and parcel of the 
overall Plan.


[*] Now 26 U.S.C.A. (I.R.C.1954) §§ 1001, 1002, 361, 368.


[4] Fahs v. Florida Machine & Foundry Co., 5 Cir., 168 F.2d 957.
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TN 11.01.06   While Delinquent in Filing of Annual Report  


At the time of a conveyance a corporation was delinquent in the filing of its annual report and 
payment of the filing fee. It had not been dissolved and still was an existing legal corporate entity.  


The Fund's opinion is that as long as a corporation exists as a corporate entity, a conveyance by 
such corporation is valid notwithstanding the fact that it has not filed its annual report and paid the 
filing fee and may never file the report and pay the fee. Also, a later dissolution because of nonfiling 
and nonpayment would not, in The Fund's opinion, affect the validity of the conveyance. 


The only penalty imposed on a corporation during such delinquency is provided by Sec. 607.1622(8),F.S., 
which prohibits such corporation from maintaining or defending an action. See Title Standard 4.5. 
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The 2008 Florida Statutes


Title XII
MUNICIPALITIES


Chapter 177
LAND BOUNDARIES


View Entire Chapter


177.085  Platted streets; reversionary clauses.-- 


(1)  When any owner of land subdivides the land and dedicates streets, other roadways, alleys or similar 
strips on the map or plat, and the dedication contains a provision that the reversionary interest in the 
street, roadway, alley or other similar strip is reserved unto the dedicator or his or her heirs, successors, 
assigns, or legal representative, or similar language, and thereafter conveys abutting lots or tracts, the 
conveyance shall carry the reversionary interest in the abutting street to the centerline or other 
appropriate boundary, unless the owner clearly provides otherwise in the conveyance. 


(2)  As to all plats of subdivided lots heretofore recorded in the public records of each county, the 
holder of any interest in any reversionary rights in streets in such plats, other than the owners of 
abutting lots, shall have 1 year from July 1, 1972, to institute suit in a court of competent jurisdiction in 
this state to establish or enforce the right, and failure to institute the action within the time shall bar 
any right, title or interest, and all right of forfeiture or reversion shall thereupon cease and determine, 
and become unenforceable. 


History.--ss. 1, 2, ch. 72-257; s. 50, ch. 73-333; s. 936, ch. 95-147. 
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278 So.2d 282 (1973)


JACK STILSON & CO., a Florida Corporation, Petitioner,
v.


CALOOSA BAYVIEW CORPORATION, a Florida Corporation, Respondent.


No. 42754.


May 23, 1973.


Supreme Court of Florida.


*283 William T. Haverfield, of Pavese, Shields, Garner, Haverfield & Kluttz, Fort Myers, for petitioner.283


Dwight A. Whigham, of Smoot & Whigham, Fort Myers, for respondent.


DEKLE, Justice.


The District Court of Appeal, Second District, has certified that its decision in Stilson & Co. v. Caloosa Bayview Corp., 
265 So.2d 85 (Fla.App., 1972), passes upon a question of great public interest. Due to the certification, we have 


certiorari jurisdiction of the case.[1]


The question certified by the District Court is as follows:


"Does the filing of an amended claim of lien [mechanics' lien] toll the running of the sixty days provided 
for in Fla. Stat. § 713.22(2)?"


The facts of the case are fully delineated in the opinion of the District Court and need not be restated here.


The purpose of the fixed periods provided in such statutory remedies as the one here involved of the Mechanics' Lien 
Law was to make definite and certain the time within which the matter can be considered as ended. It affects more 
than the immediate parties in many instances; there are lenders, buyers and others who rely on the fixed periods of 
time in the lien law. This assurance should not be destroyed by an "open-ended" right of amendment by a lienor 
beyond the period provided by statute. A correction or change by way of an amendment to a basic claim or of a timely 
suit upon that claim is of course allowable, but such an amendment does not toll the statutory times to file the lien or 
suit.


The reason for the trial court's dismissal here, and its affirmance by the Second District Court of Appeal is luminous: 
the initial suit on the claim of lien (to which the owner-respondent had filed appropriate notice of contest) joined the 
issue; the second suit on the same basic claim was still the claim of lien initially pursued. The lower courts have thus 
correctly held this to be improper after the passage of the 60 days.


It is necessary to an orderly disposition of pending liens on property that upon a joinder of issue upon notice of contest 
filed, that the claim shall proceed to conclusion. To toll the time for filing suit or, as here, to allow its voluntary dismissal 
and refiling with simply an amendment to it adds to the time; this was not contemplated by the lien statute, § 713.22. 
The last section of that statute refers to the "suit to enforce his lien within sixty days" (where notice of contest is 
served) and expressly states that unless such suit is instituted within the sixty days after service of notice of contest, 
that the lien "shall be extinguished automatically." The plain meaning of the statute must be upheld.


The lienor on a given claim has only one lien on that claim which he can pursue within the statute. Of course if there 
be another separate claim (not merely the same claim corrected by amendment) then a separate lien exists for such 
independent or different "claim of lien", and a *284 right of separate suit thereon. The term might be applied in the 
matter of claims of lien: "one claim, one lien".


284
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To allow a new suit on the same basic claim of lien after the statutory time, as attempted here, would violate the 
statute. On this theory the claimant could file over ad infinitum by the simple expedient of filing an amended claim and 
thereby defeat the purpose of the statute for a speedy conclusion.


Accordingly, we answer the certified question in the negative. The holdings below were eminently correct; the writ is 
discharged.


It is so ordered.


CARLTON, C.J., and ROBERTS, ADKINS and BOYD, JJ., concur.


ERVIN, J., dissents with opinion.


McCAIN, J., dissents and concurs with ERVIN, J.


ERVIN, Justice (dissenting):


It is my view that the dissent of Judge McNulty in the District Court review correctly answers the question certified and 
we should adopt his dissent. In line with the reasons expressed by Judge McNulty, I conclude that a rational 
construction of the Mechanics' Lien Law dictates that a mechanic or materialman, similarly as a plaintiff in a civil 
action, may seasonably amend his original claim of lien and serve and record the same within the time the law allows 
for filing a claim of lien. F.S. Section 713.08(4) (b), F.S.A., expressly so provides. And the lienor having done so, if the 
owner desires to shorten the time to sixty days in which the lienor may file a new or amended suit to enforce his 
amended claim of lien, the owner should file and have served a further or new notice of contest directed specifically to 
the amended claim of lien.


If it were otherwise, a mechanic or materialman well might be prevented by the shortening effect of the original notice 
of contest from putting in motion an amendment of lien pursuant to F.S. Section 713.08(4) (b), F.S.A., to correct any 
material mistake in his original claim of lien, the filing and recording of which in correct form is a statutory predicate for 
a new or amended suit to enforce the amount of the lien actually claimed. To be efficacious F.S., Section 713.08(4) 
(b), F.S.A., authorizes an amended claim of lien to operate forward unaffected by the shortening effects of a priorly 
filed notice of contest.


F.S. Section 713.22(2), F.S.A., specifically requires that a copy of a notice of contest shall be mailed by the clerk to the 
"lien claimant at the address shown in the claim of lien or most recent amendment thereto ..." indicating that if an 
amended claim of lien is filed the notice of contest shall be in response to the amended lien and not merely to the 
original claim of lien. (Emphasis supplied.)


F.S. Section 713.22(2), F.S.A., should be read in connection with F.S. Section 713.08(4) (b), F.S.A., so as to give 
each provision an area of operation. As the majority has it, Section 713.22(2) supervenes Section 713.08(4)(b) and it 
will avail a lienor nothing if he needs to file an amended claim of lien after the running of the owner's sixty-day notice of 
contest. Even if the sixty days has not run, the majority decision will have the stifling effect of shortening the time 
allowed by other statutes, including F.S. Section 713.08(4) (b), F.S.A., for preparing and filing corrective claims of lien 
and amended suits thereon to the disadvantage of lien claimants. This is not the intent of the lien law (Ch. 713), read 
as a complete whole.


McCAIN, J., concurs.


[1] Fla. Const. art. V, § 3(b) (3) (1973), F.S.A.
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TN 13.03.09   Test of Sufficiency  (Rev. 12/93)  


The conveyance of a fee requires a more exact description than the conveyance of an easement.  


A. Fees. The lots in Block 7 in a recorded plat are numbered consecutively, except that there is 
one unnumbered tract lying between Lots 25 and 27, and the plat shows no lot numbered 26. The 
original subdivider purported to convey Lot 26, Block 7. Subsequently a deed, also purporting to 
convey Lot 26, Block 7, was executed to the grantee in that deed by the Trustees of the Internal 
Improvement Fund under the Murphy Act. Taxes have been paid in recent years on Lot 26, Block 7, 
by the grantee. There is no basis for establishing adverse possession. The question is whether a title 
policy may be issued on the unnumbered lot as Lot 26, Block 7.  


A title policy should not be issued unless a conveyance describing the property by metes and 
bounds can be procured from the original subdivider or the last record owners of the acreage and, in 
such case, the policy would have to be issued with a description by metes and bounds. The test of the 
validity of a conveyance is whether a description contained in it is sufficient to allow positive 
identification of the property intended to be conveyed. The Supreme Court of Florida stated the same 
rule in slightly different language in Burns v. Campbell, 180 So.46 (Fla. 1938); and Maynard v. 
Miller, 182 So.220 (Fla. 1938):  


It is well settled in this jurisdiction that if the description of the land conveyed is such 
that a surveyor, by applying the rules of surveying, can locate the same, such description 
is sufficient, and the deed will be sustained if it is possible from the whole description to 
ascertain and identify the land intended to be conveyed.  


See also CLARK, SURVEYING AND BOUNDARIES (6th ed. 1992), Sec.18.02.  


Since no Lot 26 is shown on the plat, the conveyances in question cannot meet the test, even 
though it is believed that the parties intended by describing Lot 26, Block 7, to convey the 
unnumbered lot. See Title Standard 21.1.  


B. Easements. Lot 1 is north of and contiguous to Lot 2. The northern boundary of Lot 1 abuts 
Main Street which runs east-west. The southern boundary of Lot 2 abuts First Street which also runs 
east-west. Back in the chain, the owner of Lot 2 granted to the owner of Lot 1 "an easement over Lot 
2 for ingress and egress to First Street." The grant provided that the easement would run with the 
land. However, it did not define the boundaries of the easement.  


May a title policy be issued insuring Lot 2 without an exception for the easement?  


May a title policy be issued insuring Lot 1 together with an easement over Lot 2?  


The answer to both questions is no. The grant of an easement in general terms does not 
necessarily render the easement void. Kotick v. Durrant, 196 So.802 (Fla. 1940); Hynes v. City of 
Lakeland, 451 So.2d 505 (Fla. 2nd DCA 1984), Florida Power Corp. v. Hicks, 156 So.2d 408 (Fla. 
2d DCA 1963); and Kingdon v. Walker, 156 So.2d 208 (Fla. 2d DCA 1963). Therefore, a policy 
insuring Lot 2 must contain an exception for the easement.  


 







An owner with a policy insuring Lot 1 together with an easement over Lot 2 does not have a 
claim based on the location of the easement because the policy only insures title to the easement, not 
its location. However, since disputes between the two owners as to the location of the easement are 
likely, a policy insuring Lot 1 should not insure the easement over Lot 2 unless there has been a 
judicial determination of its exact legal description. 


 








310 U.S. 414 (1940)


UNITED STATES
v.


SUMMERLIN, ANCILLARY ADMINISTRATRIX.


No. 715.


Argued April 29, 1940.
Decided May 27, 1940.


CERTIORARI TO THE SUPREME COURT OF FLORIDA. 


Supreme Court of United States.


Mr. Frederick Bernays Wiener, with whom Solicitor General Biddle, Assistant Attorney General Shea, and Mr. Melvin 
H. Siegel were on the brief, for the United States.


Mr. Asbury Summerlin for respondent.


MR. CHIEF JUSTICE HUGHES delivered the opinion of the Court.


By a series of transactions, which it is unnecessary to review, the Federal Housing Administrator, acting on behalf of 
the United States, became the assignee of a claim against the estate of one J.F. Andrew, deceased. *415 Respondent 
was appointed ancillary administratrix of that estate by the County Judge of Polk County, Florida. Respondent, on 
August 13, 1937, gave notice by publication to the creditors of the estate to file proof of their claims within eight 
months as required by the state statute.


415


The United States filed its claim in the office of the County Judge on July 1, 1938, with a petition asking that the claim 
be allowed with the priority accorded by the federal statutes (31 U.S.C. 191, 192) and also asserting that the state 
statute as to the time for filing claims did not apply to claims of the United States. The County Judge denied the 
petition, holding that the state statute was applicable and further adjudging that the claim of the United States be 
"disallowed as a claim against the estate" of the decedent.


The United States appealed to the Circuit Court for Polk County, where the order of the County Judge was in all 
respects affirmed. The judgment explicitly declared the claim of the United States to be "void," because not filed within 
the time prescribed. An appeal to the Supreme Court of Florida resulted in affirmance of the judgment of the Circuit 
Court. 140 Fla. 475; 191 So. 842. We granted certiorari because of the importance of the question. 309 U.S. 647.


The statute of Florida (§ 5541 (92) Compiled General Laws of 1927, Supp.) provides:


"No claim or demand, whether due or not, direct or contingent, liquidated or unliquidated, or claim for personal property 
in the possession of the personal representative or for damages, shall be valid or binding upon an estate, or upon the 
personal representative thereof, or upon any heir, legatee, or devisee of the decedent unless the same shall be in 
writing and contain the place of residence and post office address of the claimant and shall be sworn to by the 
claimant, his agent or attorney, and be filed in the office of the county judge granting letters. *416 Any such claim or 
demand not so filed within eight months from the time of the first publication of the notice to creditors shall be void 
even though the personal representative has recognized such claim or demand by paying a portion thereof or interest 
thereon or otherwise: . . ."


416


The claim assigned to the Federal Housing Administrator acting on behalf of the United States became the claim of the 
United States, and the United States thereupon became entitled to enforce it. Act of June 27, 1934, 48 Stat. 1246. 
Compare Graves v. New York ex rel. O'Keefe, 306 U.S. 466, 477; Pittman v. Home Owners' Loan Corp., 308 U.S. 21, 
32, 33.
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It is well settled that the United States is not bound by state statutes of limitation or subject to the defense of laches in 
enforcing its rights. United States v. Thompson, 98 U.S. 486; United States v. Nashville, C. & St. L. Ry. Co., 118 U.S.
120, 125, 126; Stanley v. Schwalby, 147 U.S. 508, 514, 515; Guaranty Trust Co. v. United States, 304 U.S. 126, 132; 
Board of Commissioners v. United States, 308 U.S. 343, 351. The same rule applies whether the United States brings 
its suit in its own courts or in a state court. Davis v. Corona Coal Co., 265 U.S. 219, 222, 223.


We are of the opinion that the fact that the claim was acquired by the United States through operations under the 
National Housing Act does not take the case out of this rule. The state court treated the case as in the same category 
as one of "statutes providing for conveyancing and marketing negotiable instruments, and conducting other business 
relations." But this is not a case relating to the application of the law merchant as to the transfer of negotiable paper 
and the diligence necessary to charge an endorser or as to the incurring by the United States of certain responsibilities 
by becoming a party to such paper. United States v. Barker, 12 Wheat. 559; Cooke v. United States, 91 U.S. 389, 396. 
Even as a holder of such paper, *417 as e.g. negotiable bonds, the United States suing the maker is not bound by a 
state statute of limitations. United States v. Nashville, C. & St. L. Ry. Co., supra. When the United States becomes 
entitled to a claim, acting in its governmental capacity, and asserts its claim in that right, it cannot be deemed to have 
abdicated its governmental authority so as to become subject to a state statute putting a time limit upon enforcement. 
Chesapeake & Delaware Canal Co. v. United States, 250 U.S. 123, 126, 127.


417


The state court, however, has said that the statute in question is not a statute of limitations, but rather a statute of 
"non-claim" for the orderly and expeditious settlement of decedents' estates. Presumably the court refers to the 
provision of the statute that if a claim is not filed within the specified period it "shall be void even though the personal 
representative has recognized such claim or demand by paying a portion thereof or interest thereon or otherwise."


If this were a statute merely determining the limits of the jurisdiction of a probate court and thus providing that the 
County Judge should have no jurisdiction to receive or pass upon claims not filed within the eight months, while 
leaving an opportunity to the United States otherwise to enforce its claim, the authority of the State to impose such a 
limitation upon its probate court might be conceded. But if the statute, as sustained by the state court, undertakes to 
invalidate the claim of the United States, so that it cannot be enforced at all, because not filed within eight months, we 
think the statute in that sense transgressed the limits of state power. Davis v. Corona Coal Co., supra.


Mr. Justice Story had occasion to consider the application to the Government of a state statute purporting to bar claims 
against decedents' estates in United States v. Hoar, Fed. Cas. No. 15,373; 2 Mason 311. There an action was brought 
by the United States against an administrator *418 of an estate and the defendant pleaded the general statute of 
limitation of Massachusetts as to personal actions and also the particular statute limiting suits against executors and 
administrators to four years after the acceptance of the trust. Mr. Justice Story thought it clear that the defense of 
these statutes of limitations could not avail. The question whether a further defense of plene administravit was good, 
that is, whether a distribution of surplus assets after the payment of all known debts among the heirs, either voluntary 
or under a probate decree, would protect the administrator from suit by the United States, it was thought not necessary 
to decide. Nor have we such a question here.


418


We hold that the state statute in this instance requiring claims to be filed within eight months cannot deprive the United 
States of its right to enforce its claim; that the United States still has its right of action against the administrator, even 
though the probate court is to be regarded as having no jurisdiction to receive a claim after the expiration of the 
specified period.


So far as the judgment goes beyond the question of the jurisdiction of the probate court and purports to adjudge that 
the claim of the United States is void as a claim against the estate of the decedent because of failure to comply with 
the statute, the judgment is reversed.


The cause is remanded for further proceedings not inconsistent with this opinion.


Reversed.
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698 So.2d 570 (1997)


Claude E. ROBINSON, Appellant,
v.


STERLING DOOR & WINDOW COMPANY, INC., Appellee.


No. 96-1623.


July 21, 1997.
Rehearing Denied August 28, 1997.


District Court of Appeal of Florida, First District.


David B. Pleat of Barth & Pleat, Destin, for Appellant.


Joseph M. Scheyd, Jr., Destin, for Appellee.


*571 PER CURIAM.571


Appellant filed the instant appeal based on the trial court's determination that Appellee has a valid lien on property 
owned by Appellant. Appellant filed a complaint for a declaratory judgment, claiming Appellee's judgment lien is 
defective because it does not include Appellee's address, as required by section 55.10(1), Florida Statutes. The trial 
court determined that Appellee's lien is valid because the names of the attorneys involved in the proceedings giving 
rise to the judgment lien were contained in the judgment lien, thereby satisfying the terms and intent of section 55.10
(1), Florida Statutes.


The issue on appeal is whether the trial court erred when applying section 55.10(1), Florida Statutes, to Appellee's 
judgment lien on Appellant's realty. Courts are "obliged to give effect to the language the Legislature has used ..."; 
thus, unambiguous statutes should not be subject to construction or interpretation. Baker v. State, 636 So.2d 1342, 
1343 (Fla.1994) (citation omitted). Section 55.10(1), Florida Statutes, provides that:


A judgment, order, or decree becomes a lien on real estate in any county when a certified copy of it is 
recorded in the official records or judgment lien record of the county, whichever is maintained at the 
time of recordation, and it shall be a lien for a period of 7 years from the date of the recording provided 
that the judgment, order, or decree contains the address of the person who has a lien as a result of 
such judgment, order, or decree or a separate affidavit is recorded simultaneously with the judgment, 
order, or decree stating the address of the person who has a lien as a result of such judgment, order, or 
decree. A judgment, order, or decree does not become a lien on real estate unless the address of the 
person who has a lien as a result of such judgment, order, or decree is contained in the judgment, 
order, or decree or an affidavit with such address is simultaneously recorded with the judgment, order, 
or decree.


§ 55.10(1), Fla. Stat. (emphasis added). Accordingly, section 55.10(1) unambiguously requires that Appellee's address 
be on the judgment lien. Because Appellee's judgment did not contain his address, it "d[id] not become a lien on [the] 
real estate...." Id. Thus, the trial court's final judgment should be reversed and the case remanded for proceedings 
consistent with this opinion.


BOOTH, WOLF and PADOVANO, JJ., concur.
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Select Year:   2008  Go


The 2008 Florida Statutes


Title XLII
ESTATES AND 


TRUSTS


Chapter 732
PROBATE CODE: INTESTATE SUCCESSION AND 


WILLS


View Entire 
Chapter


732.401  Descent of homestead.-- 


(1)  If not devised as permitted by law and the Florida Constitution, the homestead shall descend in the 
same manner as other intestate property; but if the decedent is survived by a spouse and one or more 
descendants, the surviving spouse shall take a life estate in the homestead, with a vested remainder to 
the descendants in being at the time of the decedent's death per stirpes. 


(2)  Subsection (1) shall not apply to property that the decedent and the surviving spouse owned as 
tenants by the entirety. 


History.--s. 1, ch. 74-106; s. 17, ch. 75-220; s. 37, ch. 2001-226; s. 12, ch. 2007-74. 


Note.--Created from former s. 731.27. 
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TN 2.05.04  Nonresident Testate Decedent — Conveyance of Florida Real    
Property  (Rev. 12/04) 
 


A nonresident who owned Florida real property died leaving a will. Probate of the will and 
administration proceedings were had in the state of domicile. What is necessary to convey 
insurable title, assuming that title was insurable at the time that it vested in the decedent? 
 


In general, Florida provides three methods for the transfer of marketable title of decedents'  
devised real property situated in Florida. They are (1) an ancillary administration, either formal or 
summary; (2) admission of the decedent's will and domiciliary estate administration proceedings            
to record in Florida; and (3) a limited procedure authorized under Sec. 734.1025, F.S. 


 
A. Ancillary Administration. 


 
The estate administration occurring in Florida in a case where the decedent was not a Florida 


resident and the decedent's estate has been administered in the domiciliary state is an ancillary 
administration. Although a will which is valid under the laws of the state where it was drafted and 
executed, except for nuncupative or holographic wills, qualifies for admission to probate in Florida 
(Sec.732.502(2), F.S)., it does not follow that either the foreign domiciliary personal representative or the 
foreign probate court has any authority over the Florida property. To the contrary, a foreign court has no 
authority over the disposition of Florida real property, and a foreign personal representative has no 
authority over Florida real property, regardless of whether the will does or does not confer upon the 
foreign personal representative a power of sale and regardless of whether the foreign court enters an order 
purporting to authorize the sale of the Florida real property. This authority belongs exclusively to the 
Florida court and to the ancillary personal representative appointed by, and holding letters of 
administration from, the Florida court. The ancillary personal representative in some cases may be the 
same individual or corporation who is the domiciliary personal representative, but the ancillary personal 
representative has no authority unless and until installed by the Florida probate court. The 
authorization and particulars for ancillary administration are found in F.S. Section 734.102. 
 


Provided that the decedent's will does not direct formal administration, summary 
administration may be available in an ancillary proceeding, depending upon the value of the Florida 
assets and the decedent's date of death. For estates of decedents dying on and after January 1, 2002, the 
maximum value of the estate subject to administration in a summary administration is $75,000. Sec. 
735.201, F.S. For estates of decedents dying before January 1, 2002, the maximum value is $25,000. The 
summary administration limits are the same for ancillary administrations in Florida as for domiciliary 
administrations, and they are jurisdictional if summary administration begins within two years 
following the decedent's death. Sec. 735.201, F.S., also provides that summary administration is 
available if the decedent has been dead for more than two years, irrespective of the value of the 
estate. This applies to both ancillary as well as domiciliary administrations. 
 


See TN 2.01.01 for detailed discussion of summary administration procedures 
and requirements. 


If a formal ancillary administration is required, the order admitting the non-resident's will to 
probate (often combined with the order appointing the ancillary personal representative), an 
authenticated copy of the will, and letters of ancillary administration should be recorded, just as if the 
estate administration were a domiciliary proceeding. The Fund strongly recommends but does not 
require recording a certified copy of the death certificate. For the authority of a personal 
representative to convey under a will, see TN 2.08.01. 
 







Where the decedent's death occurred more than two years prior to the filing of a petition for 
ancillary administration (either formal or summary) most creditors' claims against the decedent are 
barred by statute. Sec 733.710, F.S. 
 
 B. Admission of Will from Foreign Probate to Record in Florida. 
 


Sec. 734.104, F.S., provides that an authenticated copy of a will purporting to devise 
real property in Florida may be admitted to record under certain circumstances. The will must 
have been executed as provided by Ch. 732, F.S., and it must have been admitted to probate in 
the appropriate foreign jurisdiction. Sec. 734.104(a) and (b), F.S. In addition, either (1) the decedent 
must have been dead for more than two years, or (2) the personal representative in the domiciliary 
jurisdiction must have been discharged. Admitting the will to record does not simply mean 
recording an authenticated copy in the official records. Rather, it means petitioning the Florida 
court and obtaining an order from the Florida court specifically admitting the will to record in 
Florida. If this is done, the admission of the will to record shall be as valid and effectual to pass 
title to real property in Florida as if the will had been admitted to probate in Florida. The petition, 
will, and order admitting to record should be recorded in the Florida county wherein the property is 
located. There are no jurisdictional limits for this procedure. Since this is not an estate 
administration, there is no personal representative. Title would be vested in those persons to whom the 
decedent has devised it in the will, and those devisees must personally convey their interests to a 
purchaser for value whose title is to be insured. 


Because the statute no longer has a method for clearing creditors' claims, as it formerly did, 
The Fund will not rely upon this procedure where the decedent's death has occurred within two 
years of the proposed sale to be insured. Ancillary administration is recommended for these cases. 


 
 C. Procedure Under Sec. 734.1025, F.S. 
 


The importance of Sec. 734.1025, F.S., is limited, because of its $50,000 jurisdictional limit. 
As amended by the 2001 legislature, the current statute permits the foreign (domiciliary) personal 
representative to petition the Florida probate court to admit the will to probate in Florida by filing 
authenticated copies of the will and sufficient portions of the domiciliary estate administration 
transcript as is necessary to show the beneficiaries of the estate as required by the Florida Probate 
Rules. The petitioning foreign personal representative must show that the gross value of all 
property in Florida subject to administration does not exceed $50,000, and the petition must be 
filed within two years of the decedent's death. The foreign personal representative may also 
publish and serve a notice to creditors complying with Ch. 733, F.S., and if any claim is filed then a 
Florida personal representative qualified to act in Florida must be appointed. For purposes of 
insuring the title of a purchaser for value who takes from an estate administered under Sec. 
734.1025, F.S., The Fund requires all of the following: (1) the purchase price may not exceed 
$50,000; (2) the conveyance must be made by the devisees as shown in the will which is admitted to 
probate under this section (3) the court file must contain proof of publication and service of 
notice to creditors without any claims having been filed or two years must have elapsed since the 
decedent’s death without any claims having been filed. 
 








Select Year:   2004  Go


The 2004 Florida Statutes


Title XL
REAL AND PERSONAL 


PROPERTY


Chapter 689
CONVEYANCES OF LAND AND DECLARATIONS 


OF TRUST


View Entire 
Chapter


689.15  Estates by survivorship.--The doctrine of the right of survivorship in cases of real estate and 
personal property held by joint tenants shall not prevail in this state; that is to say, except in cases of 
estates by entirety, a devise, transfer or conveyance heretofore or hereafter made to two or more shall 
create a tenancy in common, unless the instrument creating the estate shall expressly provide for the 
right of survivorship; and in cases of estates by entirety, the tenants, upon dissolution of marriage, shall 
become tenants in common. 


History.--s. 20, Nov. 17, 1829; RS 1819; GS 2294; RGS 3617; CGL 5482; s. 3, ch. 20954, 1941; s. 1, ch. 73-


300. 
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Select Year:   2005  Go


The 2005 Florida Statutes


Title XL
REAL AND PERSONAL 


PROPERTY


Chapter 697
INSTRUMENTS DEEMED MORTGAGES AND THE 


NATURE OF A MORTGAGE


View Entire 
Chapter


697.04  Future advances may be secured.-- 


(1)(a)  Any mortgage or other instrument given for the purpose of creating a lien on real property, or on 
any interest in a leasehold upon real property, may, and when so expressed therein shall, secure not 
only existing indebtedness, but also such future advances, whether such advances are obligatory or to 
be made at the option of the lender, or otherwise, as are made within 20 years from the date thereof, 
to the same extent as if such future advances were made on the date of the execution of such mortgage 
or other instrument, although there may be no advance made at the time of the execution of such 
mortgage or other instrument and although there may be no indebtedness outstanding at the time any 
advance is made. Such lien, as to third persons without actual notice thereof, shall be valid as to all 
such indebtedness and future advances from the time the mortgage or other instrument is filed for 
record as provided by law. 


(b)  The total amount of indebtedness that may be so secured may decrease or increase from time to 
time, but the total unpaid balance so secured at any one time shall not exceed a maximum principal 
amount which must be specified in such mortgage or other instrument, plus interest thereon; except 
that the mortgagor or her or his successor in title is authorized to file for record a notice limiting the 
maximum principal amount that may be so secured to an amount not less than the amount actually 
advanced at the time of such filing, provided a copy of such filing is also sent by certified mail to the 
mortgagee and, in the case of an open-end or revolving credit agreement, the mortgagor surrenders to 
the mortgagee all credit cards, checks, or other devices used to obtain further advances at the time of 
filing the notice, which notice shall be recorded and shall be effective from the date of filing. 
Notwithstanding the foregoing, any increase in the principal balance as a result of negative amortization 
or deferred interest shall be secured by the mortgage; and any disbursements made for the payment of 
taxes, levies, or insurance on the property covered by the lien, and any advances or disbursements 
made under a construction loan agreement referred to in a mortgage to enable completion of the 
contemplated improvement, with interest on such advances or disbursements, are secured by the 
mortgage or other instrument even though the mortgage or other instrument does not provide for future 
advances, or the advances or disbursements cause the total indebtedness to exceed the face amount 
stated in the instrument. This subsection does not apply to any mortgages, shipping contracts, or other 
instruments made and given by naval stores operators and producers to secure existing loans and future 
advances by naval stores factors. 
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(2)  As against the rights of creditors or subsequent purchasers for a valuable consideration, actual 
notice or record notice of advances to be made at the option of the lender, under the terms of such 
mortgage or other instrument, shall be valid only as to such advances as are to be made within 20 years 
from the date of such mortgage or other instrument; however, this subsection does not apply to any 
mortgages, shipping contracts, or other instruments made and given by naval stores operators and 
producers to secure existing loans and future advances by naval stores factors. Notwithstanding anything 
in this section to the contrary, future advances made pursuant to the terms of a reverse mortgage loan 
(as defined in s. 103(bb) of the federal Truth in Lending Act, 15 U.S.C. ss. 1601 et seq.) shall be secured 
to the same extent as if such future advances were made on the date of execution of the mortgage, 
irrespective of the date of any such advance. 


(3)  Any such mortgage or other instrument shall be prior in dignity to all subsequent encumbrances, 
including statutory liens, except landlords' liens. 


History.--ss. 1, 2, 3, ch. 20846, 1941; s. 1, ch. 28116, 1953; ss. 1, 2, ch. 61-135; s. 3, ch. 63-212; s. 1, ch. 


70-34; s. 11, ch. 83-267; s. 10, ch. 83-311; s. 215, ch. 92-303; s. 7, ch. 96-210; s. 1761, ch. 97-102. 
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236 So.2d 114 (1970)


E.E. MARSHALL, As Administrator De Bonis Non of the Estate of Mathew A. Marshall, 
Deceased, Petitioner,


v.
HOLLYWOOD, INC., a Florida Corporation, et al., Respondents.


No. 38889.


May 13, 1970.
Rehearing Denied June 30, 1970.


Supreme Court of Florida.


Garland M. Budd and Lewis Moore, Miami, for appellant.


Sherwood Spencer, of Ellis Spencer & Butler, and Beckerman & Beckerman, Hollywood, for appellees Hollywood, Inc., 
Sherwood Investment Co., Frances E. Kane and Joanna Kane, his wife, and Alvin Kohn, a single man.


Donald J. Lunny, of Sutton, James, Bielejeski & Lunny, Fort Lauderdale, for appellees Joseph DiBari; J. Petruzelli and 
Vera Petruzelli, his wife, G. DeChiaro and Mary DeChiaro, his wife, Mildred Garber and H.N. Garber, Lester Lehn, 
Simon Garzina and Amelia Garzina, Raymond Mohr and Alberta Mohr, Ralph E. Luebbers and Viola L. Luebbers, 
Robert G. Sabella and Lorraine T. Sabella.


A.C. Paoli, of Paoli & Paoli, Hollywood, for appellees W.W. Bradley and Gaynelle Bradley Leggett, James Damoto and 
Mrs. James Damoto, A.J. DeStefan and Wilhelmina DeStefan, his wife, Walter Farrar and Mrs. Walter Farrar, his wife, 
E.H. Foster and Irma Foster, his wife, C. Napoli and Theresa Napoli, his wife, Robert M. McKee and Ruth M. Amadon, 
sole heirs at law of F.B. McKee and Mrs. F.B. McKee, his wife.


Herbert L. Nadeau, of Shutts & Bowen, Miami, for appellee W. Douglas Hall.


Leonard Romanik of Landefeld & Romanik, Hollywood, for appellees F.C. Brodbeck and Bernice Brodbeck, his wife, 
M. Constantinou and Anna Constantinou, his wife, H.A. Friedman and Lena L. Friedman, *115 his wife, G.H. Hamilton 
and Mrs. G.H. Hamilton, his wife, J. Houting and Mildred Houting, his wife, Addie G. Izzo, Frank R. Wheaton and 
Helen M. Wheaton, his wife, Arthur W. Kellner and Charlotte M. Kellner, his wife, C.H. Landefeld, Jr., Dorothy D. 
Landefeld, J.J. McDevitt and Lillian M. McDevitt, his wife, E. Mabelle Otten, Robert Pentland, Jr., and Mrs. Robert 
Pentland, Jr., his wife, Jack Siegel and Mrs. Jack Siegel, his wife, Albert J. Tarrson and Mrs. Albert J. Tarrson, his 
wife, L. Walker and Alberta Walker, his wife.
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William R. Dawes, of Dawes & Lummus, Miami, for appellee Grace Woods Asbury, a widow.


William F. Leonard of Coleman, Leonard, Morrison & Riddle, Fort Lauderdale, for appellees Mary Borduk, E. Cruz and 
Lidia Cruz, his wife, Joseph T. McHale and Catherine McHale, his wife, Ernest H. Wood and Carolyn M. Wood, his 
wife, and Eleanor Herboth.


Richard H. Cobourn, Hollywood, for appellees S.L. Devier and Fredericka Devier.


Leon A. Epstein, Miami Beach, for appellees Edward N. Birk and LaSalle National Bank, as co-executors of Estate of 
William J. Birk and Lillian Birk.


Edmund S. Pendzisz, Miami, for appellees Luigi DeMaio and Mrs. Luigi DeMaio, his wife.


Charles E. Booth of Booth & Booth, Daytona Beach, for appellee Helena Tennant.
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Elliott B. Barnett and Michael H. Gora of Ruden, Barnett, McClosky & Schuster, Fort Lauderdale, for appellees 
Margaret T. Hynes and her successors in interest including Margaret M. Maguire, Edward J. Hynes and Walter F. 
Hynes, John Darco and Annette Darco, his wife.


E.T. Hunter, Hollywood, for appellee City of Hollywood.


Ronald P. Anselmo, of Fleming, O'Bryan & Fleming, Fort Lauderdale, for appellees Damaris H. Carney, Marjorie H. 
Bosley and Virginia Ruff.


John H. Lewis, Hollywood, for appellee Estate of Susan D. Kater.


Robert C. Scott, of Cabot, Scott, Wenkstern & Casteel, Fort Lauderdale, for appellees M.N. Diener and Rae B. Diener, 
his wife, Joseph Gassib and Marion Gassib, his wife, Thomas Devanis and Ghidotti Devanis, his wife, Ted Devanis, 
Jr., a single man, Joseph T. McHale and Mrs. Joseph T. McHale, his wife.


Francis K. Buckley of Buckley & Bland, Fort Lauderdale, for appellees Helen Anna O'Toole and Carol O'Toole, 
Catherine Benci, R. Popp, also known as Russell LeRoy Popp, Catherine Popp, Gerald B. Bauman, as conservator of 
the Estate of Helen S. Leith, Incompetent, Gertrude K. Johnson and Emma Anderson, Catholic Society of Religious 
and Literary Education.


Raymond E. Thompson, Hollywood, for appellees Raymond A. Wilcox, also known as R.A. Wilcox, and Katinka Ozee, 
as co-executors of the Estate of Eila Jo Stollberg Wilcox, Deceased, R.A. Wilcox, also known as Raymond A. Wilcox, 
a single man, individually, Katinka Ozee, formerly Katinka Stollberg, individually, J.V. Smith and Dovie Smith, his wife, 
and J.L. Smith and Isobel Smith, his wife.


Robert E. Dubow of Walden & Dubow, Dania, for appellees Mendel R. Harris and Malvina Babes.


Paul Game, Tampa, Parks M. Carmichael, Gainesville, and David P. Catsman, Miami, for The Florida Bar amici 
curiae.


CARLTON, Justice.


We now review an application of the Marketable Record Titles to Real Property Act, Chapter 712, Florida Statutes. 
The District Court of Appeal, Fourth District, has certified that its decision in this cause, reported at 224 So.2d 743, is 
one which passes upon a question of great public interest. The District Court held, in effect, *116 that the Act confers 
marketability to a chain of title arising out of a forged or a wild deed, so long as the strict requirements of the Act are 
met. We affirm this decision.


116


The complex facts involved in this case have been presented extensively and with clarity in the opinion of the District 
Court. We will only briefly summarize these facts. In 1912 Mathew Marshall and Carl Weidling owned a large tract of 
land in South Florida. In 1913 they organized and incorporated the Atlantic Beach Company. They transferred their 
property interests in the large tract to the Company, and in return they received two-thirds and one-third, respectively, 
of the Company's total authorized and issued stock, in direct proportion to their initial ownership interests in the tract. 
Marshall and Weidling were the sole officers of the Company and they alone participated in its stock.


Mr. Marshall died in December 1923, leaving Louise Marshall as his widow and sole surviving heir. Mrs. Marshall was 
totally unaware of her husband's interests in the Company, and within a month after his passing, she left the State 
without ever returning. After her departure, a man named Frank M. Terry, apparently aided and abetted by certain 
associates, set into motion a clever scheme calculated to defraud the Marshall estate of all interests in the Company 
and its property. Although there is some question as to exactly who played what part in this scheme, for purposes of 
this opinion we shall ascribe all responsibility to Mr. Terry.


Within a few days after Mrs. Marshall's departure, Terry forged her name to an Application for Letters of Administration 
concerning Mathew Marshall's estate. Letters were subsequently issued by the County Judge, Dade County, to Mrs. 
Marshall and Terry received them. About this same time, Terry wrote up certain "Minutes of Dissolution of Atlantic 
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Beach Company" and he also prepared a deed conveying all of the Company's property to himself and others residing 
out of the State, who were alleged in the spurious Minutes to be the remaining stockholders of the Company. 
Thereafter, these Minutes were purportedly acknowledged, and the deed conveying all of the Company's property was 
executed by those who were alleged to be the stockholders.


Next, Terry prepared a petition seeking an Order dissolving the Company which was then filed in Circuit Court, 
Broward County, along with the Minutes of Dissolution. The Court granted the petition since it appeared in order, and a 
decree dissolving the Company was entered in February 1924. The day before this petition was filed, Terry and the 
other grantees under the deed from the Company joined in executing a deed conveying the tract to Hollywood Realty 
Company, a Florida corporation. This deed was recorded in April 1924. In August 1924 Hollywood Realty in turn 
executed a deed conveying this same property to Homeseekers Realty Company, which was recorded August 22, 
1924.


All of the foregoing transactions are alleged by petitioner to have been part of a scheme to defraud the Mathew 
Marshall estate. The record is silent as to why Carl Weidling, initially owner of a one-third undivided interest in the 
tract, and subsequently holder of one-third of the Atlantic Beach Company stock, never raised any objections or 
questions. Mr. Weidling died in 1963; his interests are not represented in this suit. Mrs. Marshall died in 1945 without 
ever having learned of her husband's interests in the Company. The Company itself was never legally dissolved until 
September 14, 1936, when it was dissolved by proclamation of the Governor on account of failure to pay capital stock 
tax.


Homeseekers Realty Company disposed of approximately one-third of the initial Atlantic Beach Company tract through 
sales before it lost its control over the remainder *117 by forced sheriff's sale in 1929. In that year, the Highway 
Construction Company of Ohio, Inc., obtained a judgment against Homeseekers and caused the sale at which 
Highway purchased the remaining unsold two-thirds of the initial tract. A sheriff's deed evidencing the judgment sale 
was recorded December 30, 1930. Highway Construction Company then conveyed its interests in the tract to 
respondent Hollywood, Inc., and this deed was recorded on February 21, 1931.


117


Respondent Hollywood, Inc., still retains title to the two-thirds of the original Atlantic Beach tract which was conveyed 
to it as a result of the forced sheriff's sale. The other respondents are those numerous persons, or their successors, 
who derived title to parcels on the one-third portion of the original tract from Homeseekers Realty prior to the 1929 
judgment sale. Diagrammed, the chain of title to the property involved in this suit, insofar as it is relevant to the issues 
involved here, looks like this:


It was not until November 1966, that petitioner, a brother of Mathew Marshall, uncovered Terry's actions. Petitioner 
obtained appointment as Administrator of the Marshall estate, and subsequently, in his capacity as Administrator, he 


filed his initial *118 complaint on July 13, 1967. An amended complaint was filed on April 5, 1968.[1] The amended 
complaint sought a decree establishing the equitable interest of petitioner in the tract initially belonging to the Atlantic 
Beach Company, confirmation of the ownership of Atlantic Beach stock by petitioner, and also the appointment of a 
trustee for the Company who could convey legal title to the interest in the original tract to the heirs of Marshall.


118


Upon respondents' motion, the amended complaint was dismissed by final judgment with prejudice. The order of 
dismissal stated that petitioner's amended complaint failed to state a cause of action because the estate's claims were 
barred by operation of the Marketable Record Title Act, Ch. 712, F.S. The dismissal was appealed to the District Court. 
The issue framed on appeal was whether or not the Act applied to the claim of title asserted in petitioner's amended 
complaint in a manner which would extinguish the claim.


The arguments raised by the litigants before the District Court were similar to the arguments presented here. Petitioner 
asserted that dismissal by the Circuit Court was an error because: (1) the Legislature did not intend that such claims 
be barred by the Act; (2) the Act preserves case law which is inconsistent with dismissal; (3) the language of the Act 
does not support dismissal; (4) though the Act calls for a liberal construction, such construction cannot supersede 
restraints imposed by the Act itself.
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Respondents contended that dismissal was proper because: (1) it comports with the Legislative intent behind the Act; 
(2) the Act goes beyond previous statute of limitations, curative acts, and recording acts, and, therefore, case law 
arising out of these prior enactments is not necessarily pertinent; (3) the language of the Act requires dismissal; (4) 
petitioner does not qualify under any of the exceptions provided for by the Act; (5) the Act would be totally deprived of 
meaning if dismissal were not granted.


The Florida Bar has been active in this case, both here and in the District Court, as amicus curiae because the Act 
was submitted to the Legislature by the Bar's Real Property, Probate and Trust Law Section, and this case represents 
its first reported construction. The Bar's position is that petitioner's interpretation of the Act and its effect is clearly 
erroneous. The Bar also presented arguments here and below regarding the constitutionality of the Act. However, we 
join with the District Court in declining to consider such arguments because the constitutionality of the Act was not 
framed as an issue in petitioner's amended complaint, which is the only complaint now before us. For purposes of 
disposing with this litigation, we will act on the assumption that the Act is constitutional.


The arguments which we have enumerated have been thoroughly explored and correctly analyzed by Judge Reed in 
the lucid and cogent opinion affirming the Circuit Court dismissal which he prepared for the District Court below. There 
is little we could add to his opinion and, therefore, we will limit ourselves to the following remarks. The most persuasive 
argument of petitioner is that the Marketable Record Title Act preserves case law which is inconsistent with dismissal 
of petitioner's amended complaint. F.S. § 712.07, F.S.A. states:


"Nothing contained in this Act shall be construed to extend the period for the bringing of an action or for 
the doing of any other act required under any statute of limitations or to affect the operation of any 
statute governing the effect of the recording or the failure to record any *119 instrument affecting land. 
This law shall not vitiate any curative act."


119


Petitioner asserts that by preserving the operation of statutes of limitations, and curative and recording acts, the 
Legislature intended that the Act must be construed in a manner consistent with these previous enactments and all 
case law interpreting them. In cases dealing with wild or forged deeds under these various acts, it has consistently 
been held, according to petitioner, that such deeds are void and of no effect even though they may have been 
recorded. As examples, petitioner cites Reed v. Fain, 145 So.2d 858 (Fla. 1961, rev'd on rehearing, 1962); Poladian v. 
Johnson, 85 So.2d 140 (Fla. 1955); and Wright v. Blocker, 144 Fla. 428, 198 So. 88 (1940). Therefore petitioner 
suggests that the Act cannot bar a complaint which demonstrates that the chain of title involved in a cause initiated out 
of a forgery or a wild deed, even though the forgery or the wild deed came into being more than thirty years before 
marketability was being determined.


The answer to this argument is simply that the Act in question goes beyond previous enactments and is in a category 
of its own. We quote with approval the following commentary. Boyer & Shapo, Florida's Marketable Title Act: 
Prospects and Problems, 18 U.Miami L.Rev. 103, 104:


"The Marketable title concept is simple, although it has fathered many variations in draftsmanship. The 
idea is to extinguish all claims of a given age (thirty years in the Florida Statute) which conflict with a 
record chain of title which is at least that old. The act performs this task by combining several features, 
which generally, are singly labeled as `statutes of limitations,' `curative acts,' and `recording acts.'


"The new act is in fact all of these: It declares a marketable title on a recorded chain of title which is 
more than thirty years old, and it nullifies all interests which are older than the root of title. This 
nullification is subject to a group of exceptions — including interests which have been filed for record in 
a prescribed manner.


"The act is also more: It goes beyond the conventional statute of limitations because it runs against 
persons under disability. It is broader than the kind of legislation generally described as a curative act, 
because it actually invalidates interests instead of simply `curing' formal defects. It also differs from a 
recording act by requiring a re-recording of outstanding interests in order to preserve them."
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Also, Catsman, The Marketable Record Title Act and Uniform Title Standards, III Florida Real Property Practice 
(1965), § 6.2:


"The chief purpose of the act is to extinguish stale claims and ancient defects against the title to real 
property, and, accordingly, limit the period of search. The act is different from a statute of limitations. In 
a statute of limitations a claim of a vested, present interest is cut off because of the claimant's failure to 
sue. If suit is not filed, the claim is lost. By the Marketable Record Title Act, any claim or interest, vested 
or contingent, present or future, is cut off unless the claimant preserves his claim by filing a notice 
within a 30-year period. See § 6.5. If a notice is not filed, the claim is lost. The act also goes beyond a 
curative act. Curative legislation only corrects certain minor or technical defects through the passage of 
time, whereas under the Marketable Record Title Act, most defects or clouds on title beyond the period 
of 30 years are removed and the purchaser is made secure in his transaction."


In view of the special nature of this Act and its special purpose, the assertion that its construction and application must 
be bound by precedents relating to less comprehensive acts does not make good sense and cannot make good law. 
The clear Legislative *120 intention behind the Act, as expressed in F.S. § 712.10, F.S.A., was to simplify and facilitate 
land title transactions by allowing persons to rely on a record title as described by F.S. § 712.02, F.S.A., subject only to 
such limitations as appear in F.S. § 712.03, F.S.A. To accept petitioner's arguments would be to disembowel the Act 
through a case dealing with a factual situation of a nature precisely contemplated and remedied by the Act itself. This 
we cannot do.


120


In summary, although the Atlantic Beach Company/Terry deed initiating the chain of title involved here was forged, this 
deed formed but one link in the chain coming before the effective roots of title in this case as defined by the Act, i.e., 
transactions with either The Highway Construction Company or the Homeseekers Realty Company as grantors. 
Claims arising out of transactions, whether based upon forgeries or not, predating the effective roots of title are 
extinguished by operation of the Act unless claimants can come in under any of the specified exceptions to the Act. In 
this case, petitioner fails to qualify under any of the exceptions to the Act, and, therefore, petitioner's claims are barred.


The certified question involved in this cause was, in effect, whether the Marketable Record Titles to Real Property Act, 
Ch. 712, F.S. confers marketability to a chain of title arising out of a forged or wild deed, so long as the strict 
requirements of the Act are met. This question is answered in the affirmative.


The decision of the appellate court here reviewed having properly affirmed the decree of the lower court, the writ 
heretofore issued in this cause should be and it is hereby discharged.


It is so ordered.


ERVIN, C.J., ROBERTS, DREW, ADKINS and BOYD, JJ., and VANN, Circuit Judge, concur.


[1] One object of the amendment of the complaint was to dismiss from the suit those respondents who had improved their portion of 
the original tract. Respondents here hold unimproved portions of the original tract.
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307 F.Supp. 34 (1968)


UNITED STATES of America, Plaintiff,
v.


329.22 ACRES OF LAND, MORE OR LESS, Situate IN BREVARD COUNTY, STATE OF 
FLORIDA, and Marvin W. Lewis, individually and as Trustee, et al., Defendants.


UNITED STATES of America, Plaintiff,
v.


936.71 ACRES OF LAND, MORE OR LESS, Situate IN BREVARD COUNTY, STATE OF 
FLORIDA, and Lo-Je, Inc., a Florida corporation, et al., Defendants.


UNITED STATES of America, Plaintiff,
v.


940.83 ACRES OF LAND, MORE OR LESS, Situate IN BREVARD COUNTY, STATE OF 
FLORIDA, and Rudolph W. Haessner, et al., Defendants.


Nos. 1246-Orl-Civ., 1252-Orl-Civ., 1294-Orl-Civ.


May 2, 1968.
Order November 7, 1968.


United States District Court M. D. Florida, Orlando Division.


*35 *36 Francis G. Rearick, Trial Attorney, Land and Natural Resources Division, U. S. Department of Justice, 
Orlando, Fla., for plaintiff.


3536


Ralph H. Bearden, Jr., Miami, Fla., for intervenor, Sarah E. Walker.


Fleming, O'Bryan & Fleming, Fort Lauderdale, Fla., for defendant Canaveral Beach, Inc.


Harlan Tuck, of Giles, Hedrick & Robinson, Orlando, Fla., for defendants Edwin A. McQuaters and Helen E. 
McQuaters.


John T. Baron and Crofton, Holland & Starling, Titusville, Fla., for defendant Alys A. Simmons, Administratrix.


Crofton, Holland & Starling, Titusville, Fla., and W. D. Jones, Jr., Jacksonville, Fla., for defendants Harold C. Merrifield 
and Helen H. Merrifield.


J. Kenneth Ballinger, Asst. Atty. Gen., Tallahassee, Fla., for defendants Trustees of Internal Improvement Fund of 
State of Florida.


FINDINGS OF FACT AND CONCLUSIONS OF LAW


GEORGE C. YOUNG, District Judge.


This cause is before this Court for determination of the interest, if any, which SARAH E. WALKER may have in the 
condemnation awards in the tracts hereinafter listed. Final hearing was held pursuant to notice, evidence was 
introduced, arguments heard, and briefs have been submitted by all parties in interest.


*37 This Court on May 27, 1966, entered an order which provided, among other things, that the following cases are 
consolidated for all further proceedings as to the following tracts, namely, Case 1246-Orl-Civ., Tract 5340; Case 1252-


37
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Orl-Civ., Tract 3913; and Case 1294-Orl-Civ., Tract 3912. There are certain differences in the facts applicable to the 
three tracts, but many of the facts and legal conclusions are pertinent to all three of the tracts.


As to each of the tracts, SARAH E. WALKER, who was not named as a defendant in the original proceeding, has 
intervened, claiming ownership as of the respective dates of condemnation of Tracts 5340, 3912, and a part of Tract 
3913. As to each tract, she deraigns her title through identical instruments. As to each tract the defense of the owner 
named in the condemnation proceeding is that SARAH E. WALKER is not entitled to the proceeds, first, because she 
has not sufficiently connected herself with the title, and second, that by reason of certain Murphy deeds as to each 
tract, the predecessor in title through whom she claims had lost all vestige of title prior to the attempted transfer to her. 
There are additional defenses, some of which apply to all three tracts and some of which do not.


Because of the different interests in the three tracts, the Court will enter herein findings of fact as to those features 
which the three tracts bear in common, and then separate findings of fact as to each of the three tracts, and then 
conclude with the Court's conclusions of law applicable to the three tracts collectively.


FINDINGS OF FACT AS TO ALL THREE TRACTS COLLECTIVELY


1. Walker Properties, Inc., was incorporated under the laws of Florida on July 27, 1925. The names of each 
incorporator and the number of shares subscribed by each are stated in the certificate of incorporation as follows:


George R. Walker, 996 shares.


F. A. Newell, 2 shares.


F. N. Boudreau, 2 shares.


Although no direct evidence was offered that such shares were actually issued to George R. Walker, the Court 
concludes as a matter of fact, that the shares of stock in Walker Properties, Inc., were issued in accordance with the 
subscriptions as stated in the articles of incorporation.


2. Walker Properties, Inc., became the owner in the year 1925 of the premises now described as Tracts 5340 and 
3912 and a substantial part of Tract 3913.


3. Walker Properties, Inc., was dissolved by proclamation of the Governor on November 23, 1936, under authority of 
Section 4, Chapter 16880, Acts of 1935, for failure to pay its corporation capital stock tax.


4. At the time of its dissolution, the members of the last board of directors and stockholders of Walker Properties, Inc., 
were as follows:


George R. Walker (996 shares)


F. A. Newell and (2 shares)


F. N. Boudreau (2 shares)


5. George R. Walker died on January 29, 1953.


6. F. A. Newell died on June 5, 1960, and his beneficiary has disclaimed any and all interest in the subject properties.


7. Frank Boudreau, also known as F. N. Boudreau, a single man, in his individual capacity and as surviving director 
and trustee of Walker Properties, Inc., (a dissolved Florida corporation) executed a quit claim deed to Sarah Walker, 
also known as Mrs. George Walker, dated and acknowledged August 6, 1963, filed for record August 13, 1963 and 
recorded in official record book 610, page 130 of the public records of Brevard County, Florida, reciting conveyance of 
premises in Brevard County, Florida as follows:
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All of fractional Section 10; all except southeast ¼ of fractional Section 11 and that triangular piece of 
land, *38 being the North part of Govt. Lot 1, Section 12 which lies East of Govt. Lot 1 in Section 11, all 
in Township 22 South, Range 37 East, with all riparian rights belonging thereto, including all lands 
located and being situated within Titusville Beach, according to the plat thereof, recorded in the Office 
of the Clerk of the Circuit Court of Brevard County, Florida in Plat Book 3, page 13 except the following 
described lots to-wit: Lots 1 to 11 incl. in Blocks 15, 16, 17, 18 & 19; Lot 4, Block 2; Lots 1 & 2, Block 5; 
Lots 1, 4, 6, 11, 12, 13 & 14, Block 6; and Lots 3 & 4, Block 14.


38


Also included under this deed is all right, title, interest, claim and demand in any of the stock in Walker 
Properties, Inc. that may have been owned by the Grantor.


8. The will of George R. Walker, deceased, was admitted to probate in the County Judge's Court of Dade County, 
Florida in August 1966, and on August 18, 1966 an order was entered in that estate declaring that administration was 
unnecessary, and that by his said will, George R. Walker devised and bequeathed all his property to Sarah E. Walker.


9. Neither Sarah E. Walker nor any predecessor in title through whom she claims paid any real estate taxes assessed 
against either Tract 5340, Tract 3913 or Tract 3912 from the year 1939 through 1962, or any part thereof; nor has the 
intervenor Sarah E. Walker shown any return for taxation for the said tracts or any part thereof by herself or any 
predecessor in title through whom she claims during said times.


10. Neither Tract 5340 nor Tract 3913 nor Tract 3912 nor any part thereof has ever been the homestead of Sarah E. 
Walker or the homestead of any predecessor in title through whom she claims.


11. The plaintiff, United States of America, entered into possession of the respective premises pursuant to orders of 
Court granting such possession as follows:


As to Tract 5340, on July 20, 1962, pursuant to order entered on that date.


As to Tract 3913, on August 6, 1962, pursuant to order entered on that date.


As to Tract 3912, on December 13, 1962, pursuant to order entered on that date.


12. The intervenor Sarah E. Walker has wholly failed to show either by herself or by any predecessors through whom 
she claims, the filing of any action, or the doing of any act, or the making of any effort to exercise any dominion or 
control over the above tracts or any part thereof prior to receiving the quit claim deed of August 6, 1963 and her 
petitions to intervene herein.


13. Under the rules of the trustees adopted August 9, 1941, and in effect on the date of the sale of the properties in 
dispute, now known as Tract 3912 and part of Tract 3913, the Clerk of the Circuit Court was the person charged as 
agent of the Trustees to advertise the property for sale upon application, to receive and process applications, to 
conduct the sale, to make out the deeds, to give notice to the former owner or lien holder, and to receive and transmit 
the proceeds of the sale.


14. Notices of the sales of the disputed property in Tracts 5340, 3912, and 3913 were mailed by the Clerk of the Circuit 
Court of Brevard County as agent for the trustees to the former owner of record, Walker Properties, Inc., c/o Tatum 
Bros., Miami, Florida, which notices were returned to the sender undelivered. The register in the Office of the Clerk of 
the Circuit Court of Brevard County shows that the deeds in 1925 to Walker Properties, Inc., which form the basis of 
the intervenor's title, were left with the Clerk by George R. Walker, and the address of the grantee was stated as c/o 
Tatum Bros., Miami. The intervenor has not shown that Walker Properties, Inc., or any person claiming under the 
corporation ever made a return to the county assessor for taxes with a different mailing address. In the case of Tract 
5340, notice was also *39 mailed by the Clerk to Solar Securities, Inc., record lien holder.39


15. The plat of Titusville Beach Subdivision was filed by the predecessor in title of Walker Properties, Inc., June 27, 
1922, designating streets therein but containing no formal words of dedication of those streets. The streets were never 
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opened for public use. Since the filing of the plat, the property designated as streets was never assessed for taxes, 
and taxes were never paid thereon.


FINDINGS OF FACT RE TRACT 5340


1. Complaint in condemnation and declaration of taking as to Tract 5340 were filed and the deposit of estimated 
compensation was made by the plaintiff on July 16, 1962.


2. Tract 5340 was described in said complaint and declaration of taking as follows:


That portion of Block 12 lying West of the Westerly R/W line of State Road 401,


LESS AND EXCEPT, the S ½ of Lot 4, Lot 5, the S ½ of Lot 7 and 8.


All in Titusville Beach Subdivision, Sections 11 and 12, Township 22 South, Range 37 East, as 
recorded in Plat Book 3, Page 13 of the Public Records of Brevard County, Florida.


The above described lots, less the exceptions, contains 2.75 acres, more or less.


3. The complaint and declaration of taking named Harold C. Merrifield and Helen H. Merrifield, his wife, as the sole 
parties in interest as to said tract, subject only to taxes in favor of Brevard County, Florida.


4. On August 20, 1962, the defendants Harold C. Merrifield and Helen H. Merrifield, his wife, filed their answer 
claiming fee title ownership of said tract.


5. On May 11, 1964, Sarah E. Walker filed a motion to intervene as a party defendant and filed with said motion her 
proposed answer, which was accepted by the Court in an order entered on May 22, 1964 granting leave for said 
intervention.


6. On March 1, 1965, judgment was entered as to said tract in the sum of $10,500.00, on stipulation by all parties 
agreeing to the same, including the intervener, said judgment reciting that said award shall be paid to the parties 
entitled thereto after final determination by the Court.


7. Tax sale certificates were issued by the Tax Collector for Brevard County, Florida for nonpayment of taxes as 
follows:


Certificate 969 of 1930 for 1929 taxes on premises described as All Blocks 7 to 13 Inc. Titusville 
Beach—A Subd. of part of Sections 11 & 12 platted in Plat Book 3 page 13, T.22 S, $.37E., Brevard 
County, Florida.


Certificate 7015 of 1933 for 1932 taxes on premises described as All Blocks 7 to 13 Inc. Titusville 
Beach—a subd of part of Sections 11 & 12 platted in Plat Book 3 Page 13, T.22 S., R.37 E., Brevard 
County, Florida.


8. County of Brevard Deed No. 696, State of Florida, through the Trustees of the Internam Improvement Fund of the 
State of Florida, was issued to J. W. Carlile, pursuant to the provisions of Section 9, Chapter 18296, Laws of Florida, 
Acts of 1937, dated March 13, 1944, filed for record April 17, 1944 and recorded in Deed Book 262, page 241 of the 
public records of Brevard County, Florida, purporting to convey All Blocks 7 to 13 inc. Titusville Beach—A Subd. of 
part of Sections 11 & 12 platted in Plat Book 3 Page 13, Secs. 11 & 12, Tp. 22, Rg. 37, Brevard County, Florida. The 
defendants, Merrifield, claim title through the aforesaid deed.


9. Neither Sarah E. Walker nor any predecessor in title through whom she claims, nor any other person to her 
knowledge ever redeemed either Tax Sale Certificate 969 of 1930 or Tax Sale Certificate 7015 of 1933.
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10. Neither Sarah E. Walker nor any predecessor in title through whom she claims, nor any other person claiming by, 
*40 through or under Walker Properties, Inc., within one year from April 17, 1944, brought suit to recover the land 
described in the aforesaid March 13, 1944, deed from the Trustees of the Internal Improvement Fund of the State of 
Florida to J. W. Carlile, or to enforce any right of the former owner, or claim by, through or under the said former 
owner, or to set aside sale by the said Trustees.


40


11. Neither Sarah E. Walker nor any predecessor in title through whom she claims, nor any other person claiming by, 
through or under Walker Properties, Inc., at any time prior to July 17, 1962 brought suit to recover the land described 
in the aforesaid March 13, 1944, deed from the Trustees of the Internal Improvement Fund of the State of Florida to J. 
W. Carlile, or to enforce any right of the former owner, or claim by, through or under the said former owner, or to set 
aside the sale by the said Trustees.


12. Between March 13, 1944 and July 17, 1962, neither Sarah E. Walker nor any predecessor in title through whom 
she claims was ever in the actual and open possession of the lands described in the said deed of March 13, 1944, as 
recorded in Deed Book 262, page 241.


FINDINGS OF FACT RE TRACT 3913


1. Complaint in condemnation and declaration of taking as to Tract 3913 were filed and the deposit of estimated 
compensation was made by the plaintiff on August 3, 1962.


2. Tract 3913 was described in said complaint and declaration of taking as follows:


All of Fractional Section 11, Township 22 South, Range 37 East, Brevard County, Florida.


LESS AND EXCEPT, Blocks 1 through 20, inclusive, of Titusville Beach Subdivision as recorded in Plat 
Book 3, Page 13 of the Public Records of Brevard County, Florida.


Also, the W ½ of the NE ¼ and Government Lots 1 and 2 in Section 14, Township 22 South, Range 37 
East, Brevard County, Florida.


LESS AND EXCEPT, that part of Government Lot 1 in Section 14, being the same parcel as described 
in Official Record Book 360 Page 486 of the Public Records of Brevard County, Florida, and more 
particularly described as follows:


Begin at the Northeast corner of Government Lot 1; thence South 89° 54' 30" West along the North line 
of Government Lot 1, 2042 feet, more or less, to the waters of Conrad Creek; thence Southeasterly, 
meandering along Conrad Creek 320 feet, more or less; thence North 89° 54' 30" East 1880 feet, more 
or less, to the East line of Government Lot 1; thence North 0° 05' 30" West along the East line 296.50 
feet to the beginning.


The above described tract or parcels of land, less the exceptions, contain 633.18 acres, more or less.


3. The complaint and declaration of taking named Canaveral Beach, Inc., a corporation and Edwin A. McQuaters and 
Helen E. McQuaters, his wife, as the principal defendants, subject to taxes in favor of Brevard County.


4. On September 17, 1962, the defendant, Canaveral Beach, Inc., filed its answer claiming fee title ownership of said 
tract.


5. On July 2, 1964, Sarah E. Walker filed a motion to intervene as a party defendant and submitted with said motion 
her answer as to said tract. Although no formal order was entered granting said motion to intervene, Sarah E. Walker 
has been treated as a party to this cause, and is so considered by the Court as of July 2, 1964.
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6. On November 30, 1964, Edwin A. McQuaters and Helen E. McQuaters, his wife, filed an answer attacking the 
Walker claim, alleging among other things adverse possession and payment of taxes for more than seven years.


7. The defendant, Edwin A. McQuaters, through whom the defendant Canaveral Beach, Inc., claims, entered into *41
possession of the disputed portions of Tract 3913 under claim of title to those properties described in their deeds 
exclusive of any other right, founded upon two written instruments as being conveyances of the premises in question, 
to-wit: a deed from the Trustees of the Internal Improvement Fund of the State of Florida to Edwin A. McQuaters dated 
June 19, 1944, filed for record July 10, 1944, and recorded in Deed Book 262, page 263, and a deed from the 
Trustees of the Internal Improvement Fund dated April 19, 1945, filed for record May 14, 1945, and recorded in Deed 
Book 262, page 485, of the public records of Brevard County, Florida.


41


8. The claim of intervenor, Sarah E. Walker, did not extend to all of Tract 3913 but only so much thereof as was 
claimed by defendant, Edwin A. McQuaters, pursuant to the said two deeds from Trustees of the Internal Improvement 
Fund.


9. The possession of defendant, Edwin A. McQuaters was actual possession and evidenced by his use of the disputed 
property in connection with his farming operations and homestead which was on contiguous land which he had 
previously acquired. This possession was further evidenced by his improvement of the property in various ways, by his 
fencing of the property on the easterly and approximately one-half of the north and south boundaries and by his 
construction of a large ditch on the westerly side and on the remainder of the north and south boundaries to connect 
with the fence, and by his utilization of the property for domestic livestock range as well as other agricultural and 
recreational purposes. The fences and the ditch were sufficient to contain his livestock within the bounds thereof. The 
possession of defendant Edwin A. McQuaters was open, adverse, notorious, continuous, exclusive and under claim of 
right for a period in excess of seven (7) years, and defendant McQuaters paid all taxes assessed against said property 
from the time of issuance of the two deeds to him until his subsequent conveyance of the property to defendant 
Canaveral Beach, Inc., in the year 1960. Possession was delivered to the grantee on July 1, 1961.


10. Tax sale certificates were issued by the Tax Collector for Brevard County, Florida, for nonpayment of taxes as 
follows:


Certificate 987 of 1932 for 1931 taxes on premises described as W ½ (Except Titusville Beach Subd.) 
Sec. 11, T. 22 S., R. 37 E., Brevard County, Florida. Certificate 7000 of 1933 for 1932 taxes on 
premises described as W ½ (except Titusville Beach Subd.) Sec. 11, T. 22 S., R. 37 E., Brevard 
County, Florida.


11. County of Brevard Deed No. 719, State of Florida, through the Trustees of the Internal Improvement Fund of the 
State of Florida, was issued to Edwin A. McQuaters pursuant to the provisions of Section 9 of Chapter 18296, Laws of 
Florida, Acts of 1937, dated June 19, 1944, filed for record July 10, 1944, and recorded in Deed Book 262, page 268 
of the public records of Brevard County, Florida, purporting to convey all of W ½ except Titusville Beach Subd. of Sec. 
11, Tp. 22, Rg. 37, Brevard County, Florida.


12. Tax Sale Certificates were issued by the Tax Collector for Brevard County, Florida for nonpayment of taxes as 
follows:


Certificate 980 of 1930 for taxes on premises described as All Blocks 20 to 41, inc., Titusville Beach A 
Subd. of part of Sections 11 & 12 platted in Plat Book 3, page 13, T. 22 S, R. 37 E. Certificate 7061 of 
1933 for 1932 taxes on premises described as All Blocks 21 to 41 inc. Titusville Beach—a subd. of part 
of Sections 11 and 12 platted in Plat Book 3, page 13, T. 22 S. R. 37 E. Certificate 988 of 1932 for 1931 
taxes on premises described as the West ½ of the NE ¼ (except Titusville Beach Subdivision) of 
Section 11, Township 22 South, Range 37 East.


Certificate 7001 of 1933 for 1932 taxes on premises described as the West ½ *42 of the NE ¼ 
(Titusville Beach Subd.) of Section 11, Township 22 South, Range 37 East.


42
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13. County of Brevard Deed No. 913, State of Florida, through the Trustees of the Internal Improvement Fund of the 
State of Florida, was issued to Edwin A. McQuaters, pursuant to the provisions of Section 9 of Chapter 18296, Laws of 
Florida, acts of 1937, dated April 19, 1945, filed for record May 14, 1945 and recorded in Deed Book 262, page 485 of 
the public records of Brevard County, Florida, purporting to convey all Blocks 21 to 41, Inc., Titusville Beach—a Subd. 
of Part of Secs. 11 & 12, Platted in Plat Book 3, Page 13, Tp. 22, Rg. 37; and W ½ of NE ¼ (Except Titusville Beach 
Subd.) Sec. 11, Tp. 22, Rg. 37, Brevard County, Florida.


14. Neither Sarah E. Walker nor any predecessor in title through whom she claims, nor any other person to her 
knowledge ever redeemed either Tax Sale Certificate 987 or 1932, or Certificate 7000 of 1933, or Certificate 980 of 
1930, or Certificate 7061 of 1933, or Certificate 988 of 1932, or Certificate 7001 of 1933.


15. Neither Sarah E. Walker nor any predecessor in title through whom she claims nor any other person claiming by, 
through or under Walker Properties, Inc., within one year from July 10, 1944 brought suit to recover the land described 
in the deed from the Trustees of the Internal Improvement Fund of the State of Florida to Edwin A. McQuaters dated 
June 19, 1944, filed for record July 10, 1944 and recorded in Deed Book 262 at page 268 of the public records of 
Brevard County, Florida, or to enforce any right of the former owner, or claim by, through or under the said former 
owner, or to set aside the sale by the said Trustees.


16. Neither Sarah E. Walker nor any predecessor in title through whom she claims nor any person claiming by, 
through or under Walker Properties, Inc., at any time prior to August 4, 1952 brought suit to recover the land described 
in the deed from the Trustees of the Internal Improvement Fund of the State of Florida to Edwin A. McQuaters dated 
June 19, 1944, recorded in Deed Book 262, page 268 of the public records of Brevard County, Florida, or to enforce 
any right of the former owner, or claim by, through or under the said former owner, or to set aside the sale by the said 
Trustees.


17. Between June 19, 1944 and August 4, 1962, neither Sarah E. Walker nor any predecessor in title through whom 
she claims was ever in the actual and open possession of the lands described in said Deed Book 262 at page 268.


18. Neither Sarah E. Walker nor any predecessor in title through whom she claims nor any person claiming by, 
through or under Walker Properties, Inc., within one year from May 14, 1945 brought suit to recover the land described 
in the deed from the Trustees of the Internal Improvement Fund of the State of Florida to Edwin A. McQuaters dated 
April 19, 1945, filed for record May 14, 1945 and recorded in Deed Book 262 at page 485 of the public records of 
Brevard County, Florida, or to enforce any right of the former owner, or claim by, through or under said former owner 
or to set aside the sale by the said Trustees.


19. Neither Sarah E. Walker nor any predecessor in title through whom she claims nor any person claiming by, 
through or under Walker Properties, Inc., at any time prior to August 4, 1962 brought suit to recover the land described 
in the deed from the Trustees of the Internal Improvement Fund of the State of Florida to Edwin A. McQuaters, dated 
April 19, 1945, filed for record May 14, 1945 and recorded in Deed Book 262 at page 485 of the public records of 
Brevard County, Florida, or to enforce any right of the former owner, or claim by, through or under the said former 
owner, or to set aside the sale by the said Trustees.


20. Between April 19, 1945, and August 4, 1962, neither Sarah E. Walker *43 nor any predecessor in title through 
whom she claims was ever in the actual and open possession of the land described in said Deed Book 262 at page 
485.


43


21. Edwin A. McQuaters did not personally appear at the sale of those portions of Tract 3913 resulting in the issuance 
of Brevard County Deeds Nos. 719 and 913. Rather, his bid was submitted by either the Clerk of the Circuit Court or 
the Deputy Clerk of the Circuit Court acting as his agent, and the land was struck off in favor of McQuaters in his 
absence.
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FINDINGS OF FACT RE TRACT 3912


1. Complaint in condemnation and declaration of taking were filed and the deposit of estimated compensation was 
made by the plaintiff on December 12, 1962.


2. Tract 3912 was described in said complaint and declaration of taking as follows:


All of Fractional Section 10, Township 22 South, Range 37 East, Brevard County, Florida.


LESS AND EXCEPT, the unsurveyed islands in Pintail Creek and the unsurveyed island lying between 
Pintail and Bluebill Creeks.


The above tract or parcel of land, less the exception, contains 152.09 acres, more or less.


3. The complaint and declaration of taking named Alys A. Simmons, Administratrix of the Estate of G. M. Simmons, 
deceased, as the principal party in interest, subject to taxes in favor of Brevard County, Florida.


4. On July 31, 1963, the defendant, Alys A. Simmons, Administratrix of the Estate of G. M. Simmons, deceased, filed 
her appearance.


5. On February 28, 1964, judgment was entered in favor of Alys A. Simmons as Administratrix of the Estate of G. M. 
Simmons, deceased, on stipulation with said defendant, in the sum of $29,900.00.


6. On April 28, 1964, Sarah E. Walker filed her motion to intervene as a defendant and filed with her motion a 
proposed answer. On April 29, 1964, an order was entered allowing intervention.


7. Tax sale certificates were issued by the Tax Collector for Brevard County, Florida for nonpayment of taxes as 
follows:


Certificate 986 of 1932 for 1931 taxes on premises described as All Fractional Sec. 10, T. 22 S., R. 37 
E., Brevard County, Florida.


Certificate 6999 of 1933 for 1932 taxes on premises described as All fractional Sec. 10, T. 22 S., R. 37 
E., Brevard County, Florida.


8. County of Brevard Deed No. 820, State of Florida, through the Trustees of the Internal Improvement Fund of the 
State of Florida, was issued to G. M. Simmons and Edna Lucille Simmons, his wife, pursuant to the provisions of 
Section 9, Chapter 18296, Laws of Florida, Acts of 1937, dated November 10, 1944, filed for record December 5, 1944 
and recorded in Deed Book 262, page 384 of the public records of Brevard County, Florida, purporting to convey all 
Fractional Sec. 10, Tp. 22, Rg. 37, Brevard County, Florida.


9. Neither Sarah E. Walker nor any predecessor in title through whom she claims, nor any other person to her 
knowledge ever redeemed either Tax Sale Certificate 986 of 1932, or Tax Sale Certificate 6999 of 1933.


10. Neither Sarah E. Walker nor any predecessor in title through whom she claims, nor any other person claiming by, 
through or under Walker Properties, Inc., within one year from December 5, 1944, brought suit to recover the land 
described in the deed from the Trustees of the Internal Improvement Fund of the State of Florida to G. M. Simmons 
and Edna Lucille Simmons, his wife, dated November 10, 1944, filed for record December 5, 1944, and recorded in 
Deed Book 262, page 384 of the public records of Brevard County, Florida, or to enforce *44 any right of the former 
owner or claim, by, through or under said former owner or to set aside the sale by the said Trustees.


44


11. Neither Sarah E. Walker nor any predecessor in title through whom she claims nor any person claiming by, 
through or under Walker Properties, Inc., at any time prior to December 13, 1962, brought suit to recover the land 
described in the deed from the Trustees of the Internal Improvement Fund of the State of Florida to G. M. Simmons 
and Edna Lucille Simmons, his wife, dated November 10, 1944, filed for record December 5, 1944 and recorded in 
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Deed Book 262, at page 384 of the public records of Brevard County, Florida, or to enforce any right of the former 
owner or claim by, through or under said former owner or to set aside the sale by the said Trustees.


12. Between November 10, 1944, and December 13, 1962, neither Sarah E. Walker nor any predecessor in title 
through whom she claims was ever in the actual and open possession of the land described in said Deed Book 262 at 
page 384.


13. G. M. Simmons, who was then the Clerk of the Circuit Court of Brevard County, made application in his own name 
pursuant to Section 9, Chapter 18296, Acts of 1937, on March 31, 1944, for the advertising for sale of Tract 3912, 
naming a minimum bid of $80.00, together with costs of $6.00.


14. G. M. Simmons and Edna Simmons, his wife, subsequently purchased the property. Other than the fact of actual 
purchase by the Clerk of the Court, there is no showing that the sale was otherwise improperly conducted, or 
otherwise tainted.


CONCLUSIONS OF LAW


1. The burden rests upon the intervenor, Sarah E. Walker, to establish her interest in Tracts 5340, 3913, and 3912, 
upon the strength of her own title. Her claims rest upon a quitclaim deed from F. N. Boudreau, individually, and as last 
surviving trustee of Walker Properties, Inc., dated August 6, 1963, and as the only heir under the will of George R. 
Walker, her husband, who owned 996 of 1000 shares of Walker Properties, Inc.


2. Because Walker Properties, Inc., was a closely held family corporation, and in the absence of a showing to the 
contrary, the Court finds that the ownership of the shares did not change after the date of original issue, so that at the 
time of his death in 1953, George R. Walker owned 996 shares of Walker Properties, Inc. Bludworth v. Bray, 59 Fla. 
437, 52 So. 957 (1910).


3. Defendants and the United States, as amicus curiae, contend that the claims of the intervenor arising under the will 
of George R. Walker are barred, as to all tracts, by the operation of Section 95.23, Florida Statutes, F.S.A. which 
provides in pertinent part:


"After the lapse of twenty years from the record of any deed or the probate of any will purporting to 
convey lands no person shall assert any claim to said lands as against the claimants under such deed 
or will, or their successors in title."


Section 732.26, Florida Statutes, F.S.A. provides in part:


"The will of any person who heretofore has died a resident of the state or any person who hereafter 
dies a resident of the state must be admitted to probate in an original proceeding in the state in order to 
establish its validity. Until so admitted to probate, such will shall be ineffective to convey title to, or the 
right to possession of, real or personal property of the testator; * * *."


Accordingly, defendants maintain that no claim could be made under the will until after the will had been admitted to 
probate, and since the will was not admitted to probate until 1966, more than twenty years after all the deeds in 
question were recorded, intervenor's claims under the will are barred by F.S. 95.23, F.S.A.


*45 Although title does not pass under a will until it is admitted to probate, the vesting of title relates back to the date of 
death of the testator, F.S. 731.21, F.S.A.; Pournelle v. Baxter, 151 Fla. 32, 9 So.2d 162, 163 (1942); 48 A.L.R. 1035. In 
the case at bar, the title of Sarah Walker to whatever assets passed to her through the estate of George R. Walker 
vested in her January 29, 1953, and the extent of the running of the statute of limitations is to be determined, not until 
the date the will was admitted to probate, but until the dates intervenor's claims were filed in these actions.


45
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Accordingly this Court holds that intervenor's claim to Tract 5340, under the will of George R. Walker, having been filed 
herein on May 11, 1964, which was more than twenty years after defendants' deed was recorded on April 17, 1944, is 


barred by the statute of limitations, F.S. 95.23, F.S.A. However, her claims under the will as to Tracts 3912[1] and 


3913,[2] having been filed within the period of limitations are not so barred.


4. In addition to her claim under the will of George R. Walker, Sarah Walker lays claim to the subject properties under 
a certain quitclaim deed executed by F.N. Boudreau on August 6, 1963. Under the law of Florida effective at the date 
of the dissolution of Walker Properties, Inc. (Section 9 of Chapter 16880, Laws of Florida 1935, as supplemented by 
Chapter 20895, Laws of Florida, 1941) the assets of Walker Properties, Inc., were subject to being disposed of by the 
last board of directors of the corporation as trustees who had the authority to dispose of the property within twenty 
years from such dissolution.


When Walker Properties, Inc., was dissolved by operation of law November 23, 1936, the last board of directors 
consisted of George R. Walker, F. N. Boudreau, and F. A. Newell, and they thereafter for twenty years held legal title 
to the assets of the dissolved corporation as trustees for the benefit of the stockholders. The stockholders as of the 
date of dissolution were George R. Walker (996 of 1000 shares), F. A. Newell (2 of 1000 shares) and F. N. Boudreau 
(2 of 1000 shares).


When George R. Walker died in 1953, Sarah Walker, through relation back of title after the probate of the will in 1966, 
succeeded to his 996/1000 interest in the stock of the corporation. Under Florida law if no disposition of the corporate 
assets is made within twenty years of dissolution, title to the assets vests in the stockholders. That period of limitations 
expired November 23, 1956, and as of that date title to the corporate assets vested in the stockholders, Sarah Walker, 


F. A. Newell,[3] and F. N. Boudreau, to the extent of their interests in the corporation.


Accordingly, at the time F. N. Boudreau executed a quitclaim deed in 1963, the only interest that he may have had in 
the corporate assets, whatever they may have been, was a legal title to an undivided 1/500th interest as an owner of 2 
of 1000 shares in the dissolved corporation. Thus, any claim which Sarah Walker may have in the subject properties 
arising solely through the Boudreau quitclaim deed would be 1/500th undivided interest in the subject properties. 
However, the transfer, even to this extent, was void as being in violation of the Anti-Assignment Act. However, there 
was no separation of legal and beneficial title at the time of the transfer, those interests having been merged by 
operation of law in 1956. The quitclaim deed (executed after title to *46 these lands passed to the United States 
through condemnation) which sought to transfer a 1/500ths interest in the proceeds from these condemnation actions 
was a transfer prohibited by the Anti-Assignment Act and Sarah Walker has no valid claim here to the Boudreau 
undivided 1/500th interest in the three subject tracts. The claims of Sarah Walker will be considered hereinafter only as 
successor in interest to an undivided 249/250th (996/1000ths) share in the assets of Walker Properties, Inc.


46


5. The record title holders to Tracts 3912, 3913, and 5340, lay claim thereto through recorded Murphy Deeds issued to 
them or their predecessors. Intervenor contends that those deeds are defective and void for several reasons, and 
therefore, that title to the subject properties (except for streets which are discussed separately) is vested in the State of 
Florida under the Murphy Act, F.S. 192.38, F.S.A., subject to the right of the former owner or a successor thereof to 
redeem the properties.


(a) Intervenor maintains that the subject deeds are void for ambiguity in that they locate the property described therein 
as being in Township 22, Range 37, without designating the township and range as lying north, south, east or west. A 
deed is not void for uncertainty if it describes property in Brevard County, Florida, and locating it in Township 22, 
Range 37, rather than in Township 22 South, Range 37 East, in view of Section 7.05 of the Florida Statutes, F.S.A., 
which describes all property in Brevard County as located South and East.


(b) Intervenor maintains that certain of the tax certificates and the deeds based thereon are void as having been 
issued on July 4th, a legal holiday. A tax sale certificate is not void by reason of the fact that it was issued on the 
Fourth of July; 50 Am.Jur. "Sundays and Holidays", § 80; Russ v. Gilbert, 19 Fla. 54.
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(c) Tax certificate 980, issued June 2, 1930, erroneously describes the property on which taxes are due as Blocks 20-
41, rather than Blocks 21-41. The apparently erroneous description in Tax Certificate 980 issued June 2, 1930, is 
immaterial and the question raised thereby is moot because Brevard County Deed No. 913 is based upon two 
additional certificates—Certificate 7061, issued August 7, 1933, and Certificate 367, issued August 5, 1934—and the 
description contained in the deed is accurate.


(d) The deed to G. M. Simmons and Edna Lucille Simmons, his wife, dated November 10, 1944, filed December 5, 
1944, conveyed: "All fractional Sec. 10, Tp. 22, Rg. 37, Brevard County, Florida, 154 Acres". Intervenor contends that 
this deed is void for ambiguity in that fractional section 10 contains more than 154 acres and it is not possible to 
determine from the deed which 154 acres were intended to be conveyed thereby. The law is clear and well settled that 
a description contained in a deed of conveyance takes priority over a statement of acreage. Lopez v. Smith, 145 So.2d 
509 (Fla.App. 1962). This Court concludes therefore, that Brevard County Deed No. 820 was an attempted 
conveyance of all of fractional Section 10, Tp. 22, Rg. 37, regardless of the number of acres contained therein.


(e) Intervenor also contends, that all Murphy deeds involved in these causes are void due to lack of requisite notice to 
the former owner of the properties prior to sale.


The Rules of the Trustees effective August 9, 1941, and at the times the Murphy Act deeds herein were issued 
provided:


"With the explicit understanding that no notice to former owner, nor information given him, nor 
accommodation afforded by such notice or information that such sale will be held, shall be construed to 
restored or attempt to restore any right, title or interest extinguished by Statute (F.S. 192.38), that the 
giving of such information *47 is directional only, that whether given or omitted shall in no way affect the 
sale held pursuant to advertisement, or any deed arising therefrom the Trustees adopt the following 
rule:


47


INFORMATION TO FORMER OWNER, ET CETERA


"The Clerk is directed to mail a registered letter, with return receipt requested, to the former owner or 
person last paying taxes, or lien holder of record, or to whom said lands were last assessed, if he be 
know, informing him that on _____ date (naming the date of sale) `the parcel or parcels hereinafter 
described (describing the parcels by date and number of certificate and the description appearing 
thereon, in which such person formerly had an interest) will be offered for sale at the Courthouse to the 
highest and best bidder for cash.' * * *."


Intervenor argues that absent actual notice to the former owner or constructive notice following a diligent search for the 
former owners, the Murphy Act, described as a gigantic legislative foreclosure, would have been unconstitutional. 
Despite the rules of the Trustees that such notice is directional only, intervenor argues that it must be mandatory.


In Shuptrine v. Wohl Holding Corporation, 147 Fla. 185, 3 So.2d 524 (1941), the Florida Supreme Court held that lack 
of notice to the former owner of a Murphy Act sale was a fatal defect and that the former owner should be permitted to 
redeem the property. In Shuptrine, the former owner, Wohl Holding Corporation, applied to the county tax collector to 
determine the amount of taxes due upon the property and to redeem the property. On advice that 1933 and 1934 
taxes were outstanding Wohl paid the taxes, redeemed the property, and entered possession. Subsequently, the 
property was sold under the Murphy Act on the basis of outstanding 1932 taxes of which Wohl had not been advised. 
On two grounds, the Court held the second sale and deed defective; first, that the equity of the case demanded such a 
result, and secondly, because the rules of the Trustees then in effect required notice to the former owner prior to the 
sale of the property. On rehearing, the Court stated:


"In our former opinion, we held in substance that (Wohl) should in equity be permitted to redeem the 
lands in question if, as alleged, when it applied for and paid the taxes for 1933 and 1934, the tax 
collector did not advise him that there was an outstanding tax certificate for 1932 which was held by the 
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state and unpaid. * * * We are accordingly convinced that in view of these equities, the confusion and 
error that was shown to have been committed by the taxing officers and the effort made in good faith by 
respondent, it should be permitted to redeem the lands in question. Taking one's property away from 
him is a serious matter and it should not be permitted by processes akin to that in which the spider 
weaves her web to entable a fly."


It is immediately apparent that the facts and circumstances giving rise to the equities in Shuptrine are wholly unlike 
those at bar.


Immediately after the announcement of the Shuptrine decision, the Trustees amended their rules to provide that notice 
to former owners would no longer be mandatory but would be directional only, so that the second ground for the 
holding in Shuptrine, based on the rules of the Trustees then in effect is inapplicable.


Intervenor also points to Section 192.381 of the Florida Statutes as authority for the proposition that the former owner's 
right of redemption must be protected by notice of sale. First, Section 192.381 does not establish redemption as a 
matter of right; it states:


"Lands acquired by the state, through delinquent ad valorem tax liens and the Murphy Act which have 
not been previously sold, conveyed, dedicated or otherwise disposed of by the state, may, *48 at the 
discretion of the trustees of the internal improvement fund, be sold and conveyed, by the state by and 
through its said trustees to the record fee simple owner of said lands, as of June 9, 1939, * * 
*." (Emphasis added.)


48


Secondly, the statute by its very terms is applicable only to sales made subsequent to its enactment in 1953, some 
eight or nine years after the dates of the sales involved in these cases.


Finally, the Court is of the opinion that the Clerk of the Circuit Court, acting on behalf of the Trustees, did comply with 
the statutes and with the rules of the Trustees by sending notice as he did.


7. Defendant McQuaters and his successor in interest, Canaveral Beach, Inc., claim that even if the Murphy deeds are 
held to be void, that McQuaters became vested in title by virtue of his adverse possession of those portions of Tract 
3913 in dispute. There is no question that McQuaters was in open, notorious, exclusive, continuous, and actual 
possession of the properties in dispute, and there is no question that such possession was under color of title except 
as to the streets platted in Titusville Beach Subdivision.


Intervenor contends first, that McQuaters cannot succeed in his claim by adverse possession because such adverse 


possession cannot run against the State of Florida, F.S. 95.15, F.S.A.,[4] and that as to all of the disputed property in 
Tract 3913 except streets, title was vested in the State of Florida in 1939 by virtue of the Murphy Act, and remained in 
the State of Florida ostensibly until the state purported to convey title by its Murphy deeds of 1944 and 1945. If the 
Murphy deeds are of no legal effect, so the argument goes, title remained in the state and McQuaters cannot lay claim 
by virtue of adverse possession against the state.


As to the streets, intervenor maintains that because the state assessed no taxes on the streets that its certificates 
forming the basis for the state's title and the subsequent Murphy deeds could not be construed to have included the 
streets. Therefore, Sarah Walker contends that McQuaters' claim of adverse possession of the streets, if valid at all 
must be valid without color of title, and that since F.S. Section 95.18 F.S.A. requires a return of the property to the tax 
assessor and payment of taxes on the property within one year after entering into possession in order to establish a 
claim of adverse possession without color of title, and since taxes were never assessed on the streets, there can be no 
claim of adverse possession thereto.


The Court is not here concerned with a dispute between McQuaters and the State of Florida, and if it were there could 
be no question of adverse possession. Even if the Murphy deeds were defective, the State would be estopped to deny 
the validity of its own deeds, and the case would never reach the question of adverse possession.
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In Trustees of Internal Improvement Fund v. Bass, 67 So.2d 433 (Fla.1953), the Supreme Court of Florida affirmed the 
dismissal of a suit in ejectment brought by the Trustees against the successor of a Murphy Act grantee, even though it 
was admitted that the assessment leading to the Murphy Act sale was invalid.


There the Court said:


"* * * the present owner, Roscoe Bass, purchased (the land) from Saules in 1941, is now in possession 
of them, has placed a fence around them, has improved them in other respects and has paid the taxes 
on them each year since he purchased them.


In its inception the tax assessment was not authorized by law and had it been moved against promptly 
might have been set aside, but the present owner has been in possession more than eleven years 
under a deed issued *49 by the State. Under such a state of facts, even if his title is not good by 
adverse possession the State is estopped to question it. Daniell v. Sherill, Fla., 48 So.2d 736, 23 
A.L.R.2d 1410."


49


Clearly, McQuaters and his successor, have the same if not greater equities in their favor than did Bass. See Trustees, 
etc. v. Lobean, 127 So.2d 98 (Fla.1961). Notwithstanding the doctrine of estoppel, the State of Florida, through the 
Trustees of the Internal Improvement Fund, has disclaimed any interest in Tract 3913 (save oil and mineral 
reservations not in dispute here).


The state having been estopped to assert whatever claim it might have had, the question is whether the adverse 
possession of McQuaters may be asserted to defeat the claims of the intervenor. It is the conclusion of the Court that 
McQuaters did establish his title by adverse possession against the intervenor. Sarah Walker claims to have an 
interest of redemption as successor to the former owner of the subject property, and whatever cloud upon title this 
interest may have represented prior to the expiration of seven years adverse possession was extinguished at the end 
of those seven years. F.S. 95.16, F.S.A.; F.S. 95.17, F.S.A.


On June 27, 1922, the predecessor in title to Walker Properties, Inc., filed a plat of Titusville Subdivision forming a part 
of Tract 3913. The plat contained streets but contained no formal words of dedication. As such the filing of the plat 
constituted an offer to dedicate the streets. Intervenor contends that this offer to dedicate was never accepted by 
competent authority, and since the property platted as streets was never subject to tax assessment, such property 
never passed to the State of Florida under the Murphy Act nor to McQuaters under the Murphy deed. Consequently, 
intervenor maintains that title to the streets is vested in her to the extent she is successor in interest to Walker 
Properties, Inc.


Although an offer of dedication, to be binding, must be accepted, such acceptance may be implied from the 
circumstances and need not be manifested by any formal act. See 10 Fla. Jur. Dedication § 18; 26 C.J.S. Dedication § 
40 et seq. and cases cited therein. Under the peculiar circumstances of this case, the Court concludes that the offer to 
dedicate was accepted by virtue of the failure of the taxing authority to assess taxes upon the property platted as 
streets; Boyer, Florida Real Estate Transactions, Section 30.05; Am.Jur. Dedication, Section 33; cf., 26 C.J.S. 
Dedication § 40(7), and authorities cited therein. Accordingly, whatever interest Walker Properties, Inc., or its 
predecessor in title may have had to platted streets was lost by dedication.


Intervenor also lays claim to title to property platted as streets in Tract 5340, however, the Court concludes from the 
description of Tract 5340, that streets are not included in the condemnation of that tract, and, therefore, that as to that 
tract the question of streets is not before the Court at this time.


8. Intervenor contends that the Murphy deed to G. M. Simmons and Edna Lucille Simmons, his wife, dated November 
10, 1944, filed December 5, 1944, to that property known herein as Fractional Section 10, Tp. 22, Rg. 37, Brevard 
County, Florida (Tract 3912) is void because the grantee, G. M. Simmons, was Clerk of the Circuit Court for Brevard 
County, Florida, at the time of the sale and was in charge of conducting the sale as agent of the Trustees of the 
Internal Improvement Fund from the Trustees to himself and his wife. The intervenor further contends that the Murphy 
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Act deeds, County of Brevard deeds Nos. 719 and 913, to Edwin A. McQuaters are void for the reason that McQuaters 
did not appear at the respective sales but was represented by the Clerk or Deputy Clerk of the Circuit Court who bid 
on his behalf.


It is unnecessary for the Court to rule upon the validity of the McQuaters' *50 sales, since the Court has ruled that 
neither the State of Florida nor Sarah E. Walker is in a position to challenge McQuaters' title, the former by estoppel 
and the latter because of McQuaters' adverse possession of the property. Unlike the circumstances attending the 
McQuaters' tract, however, the Court finds insufficient equities present with respect to the Simmons Tract (3912) to 
invoke the doctrine of equitable estoppel against the State of Florida. There is no evidence to show that Simmons or 
his successors in title improved the land, and there is no showing that they were ever in adverse possession of the 
land as was McQuaters. Simmons did no act with respect to the land other than to pay taxes under color of a deed 
alleged to be void.


50


Although the Trustees of the Internal Improvement Fund have filed a disclaimer of any interest in Tract 3912 (other 
than oil and mineral rights not in dispute here), the Court concludes that such disclaimer could not and did not 
extinguish whatever rights Sarah E. Walker may have had in the land and in the award which stands in place of the 
land. Therefore, it is necessary to determine the validity and consequences of the sale of Tract 3912 to G. M. 
Simmons and his wife.


Florida substantive law would control this issue, but since no Florida precedent has been found precisely on point, we 
are bound to make a determination as to what Florida courts would hold if this issue were presented to them. Based 
upon statutory law as it now exists and decisions of state courts in other states, it is the conclusion here that the 
Florida courts, if called upon to pass on this issue, would hold that the Simmons sale was contrary to the public policy 
of the State of Florida and void.


Section 194.601 of the Florida Statutes, F.S.A., although enacted subsequent to the sales in question and not directed 
specifically to Murphy Act sales, is indicative of the public policy of the state. That section provides that where a tax 
deed is invalid because the purchaser or one of the purchasers was a Clerk of the Circuit Court of the county where 
the sale took place, the board of county commissioners may in its discretion "* * * convey the title to said lands to the 
record fee simple owners or the record grantees or successor grantees of said purchaser or purchasers from the 
county and execute a proper conveyance therefor without further public notice or without further consideration." 
Section 194.601 does not establish the rule that such sales are invalid; it appears to confirm such a rule and to 
establish the possible consequences of such a sale (though not a Murphy Act sale) subsequent to the enactment of 
Section 194.601. Cases are legion holding that a public officer having duties connected with the sale of property may 
not purchase at such sale, and according to the great weight of authority, such purchases are absolutely void, either 
under statutory or common law or both. Okanogan Power & Irrigation Co. v. Quackenbush, 107 Wash. 651, 182 P. 
618, 5 A.L.R. 966 (1919); Kitsap County v. Bubar, 14 Wash.2d 379, 128 P.2d 483 (1942); Barker v. Jackson, 90 Miss. 
621, 44 So. 34 (1907); Kirk v. St. Thomas' Church, 70 Iowa 287, 30 N.W. 569 (1886); Shrewsbury v. Horse Creek Coal 
Land Co., 78 W.Va. 182, 88 S.E. 1052 (1916); Cole v. Moore, 34 Ark. 582 (1879); Spicer v. Rowland, 39 Kan. 740, 18 
P. 908 (1888); see also, 51 Am.Jur. Taxation, Section 1059; 85 C.J.S. Taxation § 809(i); 5 A.L.R. 969.


It is of no consequence that the sale was conducted in a perfectly fair and equitable manner and was in no way tainted 
by fraud. As stated in Spicer v. Rowland, supra, "The law cuts up, root and branch, the power to purchase, and the 
temptation to defraud." In Pierce v. Benjamin, 14 Pick. (Mass.) 356, 25 Am. Dec. 396, the Court in holding such a sale 
voidable, stated:


"Such a practice must, if it did not in the present instance, lead to fraud in the publication of notices, and 
the selection of places of sale. The respective duties of buyer and seller are *51 incompatible with each 
other, and no person, in whatever capacity he may undertake to act, can rightfully sustain both 
characters."


51
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The deed, being void from the date of issue is not protected from challenge by the running of the Murphy Act statute of 
limitations, F.S. 192.48, F.S.A. See Reed v. Fain, 145 So.2d 858 (Fla. 1962); Barker v. Jackson, supra; Spicer v. 
Rowland, supra.


The sale to Simmons and his wife, having been void, the land was not disposed of by the state and title to the land 
was vested in the state as of the date of taking in this condemnation action, subject to being disposed of under Section 
192.381, Florida Statutes, F.S.A. Section 192.381, provides:


"Lands acquired by the state, through delinquent ad valorem tax liens and the Murphy Act (ch. 18296, 
laws of Florida, acts of 1937), which have not been previously sold, conveyed, dedicated or otherwise 
disposed of by the state, may at the discretion of the trustees of the internal improvement fund, be sold 
and conveyed, by the state by and through its said trustees, to the record fee simple owner of said 
lands, as of June 9, 1939, the date said lands became absolutely vested in the state, or those claiming 
by, through or under him by virtue of a conveyance, mortgage, lien or agreement, upon such terms and 
conditions and for such consideration as to said trustees shall seem equitable and proper. * * 
*" (Emphasis added.)


Obviously, the Trustees are, at this time, in no position to dispose of the land, title thereto having passed to the United 
States, however, the money representing the value of the land will stand in place of the land, and for purposes of 
exercising their discretion under F.S. 192.381, F.S.A., the Trustees should treat the condemnation award as if it were 


the land.[5]


It appears from the record in this cause, and there is no evidence to the contrary, that G. M. Simmons paid value for 
the purchase of Tract 3912, and since the date of purchase he or his successors in title have paid the taxes assessed 
against the property. Although the Court has concluded that Simmons' purchase was void, under the circumstances, 
justice and equity require, that in the event the Trustees determine that someone other than the estate of Simmons 
should succeed to the condemnation award, then the Simmons estate should be reimbursed from the award an 
amount equal to the consideration paid for the land and taxes paid on the land since acquisition with interest at six 
percent (6%) per annum from the respective dates of payment. See Cole v. Moore, 34 Ark. 582 (1879).


SUMMARY


TRACT 5340: The Court concludes that no irregularity attended the sale of this property, and that Sarah E. Walker is, 
in any event, barred by F.S. 95.23 from asserting her claim thereto.


TRACT 3913: The Court concludes that the State of Florida is estopped to challenge the validity of Murphy Act deeds, 
Brevard County deeds Nos. 719 and 913, and that Sarah E. Walker is precluded from challenging the title of Edwin A. 
McQuaters and his successor, by virtue of McQuaters' adverse possession of the property in dispute in Tract 3913 
save streets in Titusville Subdivision. As to the streets the Court concludes that Sarah E. Walker's predecessors lost 
all interest therein by dedication.


TRACT 3912: The Court concludes that the Murphy Act sale of this tract was absolutely void, that there was no *52
adverse possession, that no statute of limitations presents a bar to intervenor's claim, and therefore, that Sarah E. 
Walker's right of redemption was not extinguished, and that the condemnation award standing in place of the land, 
shall be disposed of by the Trustees of the Internal Improvement Fund in accordance with F.S. 192.381, F.S.A., as 
they shall deem appropriate, subject to the condition that the Simmons estate be reimbursed for the purchase price 
plus all taxes subsequently paid on the property, together with interest thereon from the respective dates of payment in 
the event the Trustees in their discretion, determine that the fund should go to someone other than the Simmons 
Estate.


52


Judgment will be entered separately in accordance with these findings of fact and conclusions of law.
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ORDER


This cause came on for hearing on the motion of the Government for the Court to amend the judgment heretofore 
entered in this cause to require the Estate of G. M. Simmons to repay the $29,737.00 heretofore paid to the said 
estate from the registry of the Court pursuant to orders of distribution entered on August 2, 1963 and March 26, 1964.


Counsel for the Estate of G. M. Simmons contends that because a notice of appeal has been filed that this Court lacks 
jurisdiction to consider and pass upon the motion of the Government. This Court is of the opinion that the issue raised 
by the Government's motion is supplemental to the issues determined by this Court's judgment of May 3, 1968, and 
that the notice of appeal as to those issues does not divest this Court of jurisdiction of determining this further 
supplemental matter.


This Court has heretofore found that as to Tract 3912 that because the deed to G. M. Simmons was void, that as of 
the date of taking, the title to said tract was vested in the Trustees of the Internal Improvement Fund and that therefore 
the award for said tract stood in the stead of the property. This Court's judgment left it to the Trustees of the Internal 
Improvement Fund to dispose of said funds within its discretion and in accordance with the applicable law and 
regulations.


This Court must now consider that pursuant to the aforesaid orders of distribution providing for the payment of 
$29,737.00 to the Estate of G. M. Simmons, said sums were in fact paid to the estate. At that time the Trustees of the 
Internal Improvement Fund were a party to this proceeding and asserted no interest in the fund or title to the property. 
This Court concludes, therefore, that although the Trustees were entitled to the award for the property as set forth in 
this Court's opinion of May 2, 1968, that because the Trustees were a party to the proceeding and affirmatively 
asserted no interest in Tract 3912, other than oil and mineral rights, that the Trustees cannot now ask that the monies 
be repaid into the registry of the Court. Since Sarah Walker has no right, title, or interest in the fund other than through 
the Trustees, as the successor in interest to the prior owner, she cannot compel such repayment where the Trustees 
have by their action precluded the necessity therefor.


This ruling is not inconsistent with that portion of the findings of fact and conclusions of law dated May 2, 1968, 
wherein this Court held that the waiver of the Trustees could not extinguish rights of Sarah Walker, if any. But as it 
developed, Sarah Walker had no interest directly in either the property or the fund but had an interest only in the 
property or fund if still held by the Trustees. Since the Trustees have divested themselves of the fund, Sarah Walker 
has no interest thereto. For the foregoing reasons therefore, it is,


Ordered that the motion of the Government to amend the final judgment to require the Estate of G. M. Simmons to 
repay the $29,737.00 heretofore withdrawn from the registry of the Court be and is hereby denied. *53 *54 *55535455


[1] The subject Murphy Act deed to Tract 3912 was filed of record on December 5, 1944; Sarah E. Walker's motion to intervene as to 
Tract 3912 was filed herein on April 28, 1964.


[2] The subject Murphy Act deeds to Tract 3913 were filed of record on July 10, 1944 and May 14, 1945; Sarah E. Walker's motion to 
intervene as to Tract 3913 was filed herein on July 2, 1964.


[3] F. A. Newell died June 5, 1960, and his beneficiary has disclaimed any and all interest in the subject properties.


[4] Adverse possession shall not run against the state or any state board or state agency, holding a purchase money mortgage on 
lands conveyed by the state or any state board or state agency.


[5] There is no evidence before the Court as to what policy, if any, the Trustees have adopted for redemption under F.S. 192.381, 
F.S.A. so that this Court cannot know whether the Trustees may require fair market value for the property, permit redemption for back 
taxes, interest and costs or just what course the Trustees may take pursuant to the applicable Florida statutes.


Save trees - read court opinions online on Google Scholar.
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Select Year:   2002  Go


The 2002 Florida Statutes


Title XL
REAL AND PERSONAL 


PROPERTY


Chapter 692
CONVEYANCES BY OR TO PARTICULAR 


ENTITIES


View Entire 
Chapter


692.01  Conveyances by corporations.--Any corporation may execute instruments conveying, 
mortgaging, or affecting any interest in its lands by instruments sealed with the common or corporate 
seal and signed in its name by its president or any vice president or chief executive officer. Assignments, 
satisfactions, or partial releases of mortgages and acquittances for debts may be similarly executed by 
any corporate officer. No corporate resolution need be recorded to evidence the authority of the person 
executing the deed, mortgage, or other instrument for the corporation, and an instrument so executed 
shall be valid whether or not the officer signing for the corporation was authorized to do so by the board 
of directors, in the absence of fraud in the transaction by the person receiving it. In cases of fraud, 
subsequent transactions with good faith purchasers for value and without notice of the fraud shall be 
valid and binding on the corporation. 


History.--RS 1955; GS 2459; s. 1, ch. 6183, 1911; RGS 3799; CGL 5672; s. 1, ch. 71-10; s. 1, ch. 79-290. 
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Select Year:   2002  Go


The 2002 Florida Statutes


Title XLII
ESTATES AND 


TRUSTS


Chapter 734
PROBATE CODE: FOREIGN PERSONAL REPRESENTATIVES; 


ANCILLARY ADMINISTRATION


View Entire 
Chapter


734.102  Ancillary administration.-- 


(1)  If a nonresident of this state dies leaving assets in this state, credits due from residents in this 
state, or liens on property in this state, a personal representative specifically designated in the 
decedent's will to administer the Florida property shall be entitled to have ancillary letters issued, if 
qualified to act in Florida. Otherwise, the foreign personal representative of the decedent's estate shall 
be entitled to have letters issued, if qualified to act in Florida. If the foreign personal representative is 
not qualified to act in Florida and the will names an alternate or successor who is qualified to act in 
Florida, the alternate or successor shall be entitled to have letters issued. Otherwise, those entitled to a 
majority interest of the Florida property may have letters issued to a personal representative selected 
by them who is qualified to act in Florida. If the decedent dies intestate and the foreign personal 
representative is not qualified to act in Florida, the order of preference for appointment of a personal 
representative as prescribed in this code shall apply. If ancillary letters are applied for by other than the 
domiciliary personal representative, prior notice shall be given to any domiciliary personal 
representative. 


(2)  Ancillary administration shall be commenced as provided by the Florida Probate Rules. 


(3)  If the will and any codicils are executed as required by the code, they shall be admitted to probate. 


(4)  The ancillary personal representative shall give bond as do personal representatives generally. All 
proceedings for appointment and administration of the estate shall be as similar to those in original 
administrations as possible. 


(5)  Unless creditors' claims are otherwise barred by s. 733.710, the ancillary personal representative 
shall cause a notice to creditors to be served and published according to the requirements of chapter 
733. Claims not filed in accordance with chapter 733 shall be barred as provided in s. 733.702.


(6)  After the payment of all expenses of administration and claims against the estate, the court may 
order the remaining property held by the ancillary personal representative transferred to the foreign 
personal representative or distributed to the beneficiaries. 


(7)  Ancillary personal representatives shall have the same rights, powers, and authority as other 
personal representatives in Florida to manage and settle estates; to sell, lease, or mortgage local 
property; and to raise funds for the payment of debts, claims, and devises in the domiciliary 
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jurisdiction. No property shall be sold, leased, or mortgaged to pay a debt or claim that is barred by any 
statute of limitation or of nonclaim of this state. 


History.--s. 1, ch. 74-106; s. 98, ch. 75-220; s. 43, ch. 77-87; s. 1, ch. 77-174; s. 1029, ch. 97-102; s. 171, ch. 2001-226. 


Note.--Created from former s. 734.31. 
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TN 31.01.01   Foreign Business Trust as a Legal Entity  (Rev. 12/01)  


A. There is a difference of opinion on the question whether a business trust is a distinct legal 
entity. The laws of some states do provide that the trust is a legal entity for the purpose of suing and 
being sued, but the courts of some of those states have held that for holding title to real property a 
business trust is not an entity apart from the trustees. See 13 AM. JUR. 2d, Business Trusts, Sec. 4; 
and Annot. 88 A.L.R. 3d 704. The courts of Florida have held that when the laws under which a 
business trust was created provide that the trust is a legal entity for the purpose of suing and being 
sued, it can be sued in the trust name. See Boyd v. Boulevard National Bank, 306 So.2d 551 (Fla. 3d 
DCA 1975). No Florida law was found that held a business trust authorized to hold title to real 
property in the state where created could not hold real property in Florida in the trust name. 
Therefore, for issuing a policy, a business trust should not be treated as a legal entity for the purpose 
of holding title to Florida real property, unless it is a legal entity for the purpose of holding title to 
real property in the state of its creation. See TN 31.01.02 and Title Standard 3.1.  


B. Title was acquired in the name of "Housing Development Trust Registered" which is a trust 
under the laws of a foreign country. This type of trust under the law of the foreign country is a legal 
entity.  


In insuring this title, proof of the law of the foreign country which would make this business 
trust a legal entity should be obtained. The proof should follow the procedures set out in Sec. 
90.902(3), F.S. If the foreign law is not clear that such a business trust when created is a legal entity 
similar to a corporation, then it is suggested that the documentation of the law be accompanied by an 
opinion of an attorney at law in the foreign country giving his opinion that when a business trust is 
created under this law it becomes a legal entity with the power and ability to own real property 
similar to the power of a corporation. When these have been done, The Fund's opinion is that the title 
would be acceptable for issuing a policy if otherwise regular.  


If the business trust is doing business in Florida, the declaration of trust should be filed with the 
department of state pursuant to Sec. 609.02, F.S., and it is suggested that the declaration be filed in 
all cases so that there will be a public record of it. 


 








Select Year:   2007  Go


The 2007 Florida Statutes


Title XIV
TAXATION AND FINANCE


Chapter 198
ESTATE TAXES


View Entire Chapter


198.22  Lien for unpaid taxes.--Unless the tax is sooner paid in full, it shall be a lien for 12 years upon 
the gross estate of the decedent, except that such part of the gross estate as is used for the payment of 
charges against the estate and expenses of its administration, allowed by any court having jurisdiction 
thereof, shall be divested of such lien, and except that such part of the gross estate of a resident 
decedent as is transferred to a bona fide purchaser, mortgagee, or pledgee, for an adequate and full 
consideration in money or money's worth shall be divested of such lien and such lien shall then attach to 
the consideration received for such property from such purchaser, mortgagee, or pledgee. If the 
department is satisfied that no tax liability exists or that the tax liability of an estate has been fully 
discharged or provided for, it may issue a waiver releasing any or all property of such estate from the 
lien herein imposed. 


History.--s. 15, ch. 16015, 1933; CGL 1936 Supp. 1342(95); s. 1, ch. 57-108; s. 13, ch. 59-1; ss. 21, 35, ch. 


69-106; s. 4, ch. 77-411. 
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Select Year:   2005  Go


The 2005 Florida Statutes


Title VI
CIVIL PRACTICE AND PROCEDURE


Chapter 55
JUDGMENTS


View Entire Chapter


55.10  Judgments, orders, and decrees; lien of all, generally; extension of liens; transfer of liens to 
other security.-- 


(1)  A judgment, order, or decree becomes a lien on real property in any county when a certified copy of 
it is recorded in the official records or judgment lien record of the county, whichever is maintained at 
the time of recordation, provided that the judgment, order, or decree contains the address of the 
person who has a lien as a result of such judgment, order, or decree or a separate affidavit is recorded 
simultaneously with the judgment, order, or decree stating the address of the person who has a lien as a 
result of such judgment, order, or decree. A judgment, order, or decree does not become a lien on real 
property unless the address of the person who has a lien as a result of such judgment, order, or decree 
is contained in the judgment, order, or decree or an affidavit with such address is simultaneously 
recorded with the judgment, order, or decree. If the certified copy was first recorded in a county in 
accordance with this subsection between July 1, 1987, and June 30, 1994, then the judgment, order, or 
decree shall be a lien in that county for an initial period of 7 years from the date of the recording. If the 
certified copy is first recorded in accordance with this subsection on or after July 1, 1994, then the 
judgment, order, or decree shall be a lien in that county for an initial period of 10 years from the date 
of the recording. 


(2)  The lien provided for in subsection (1) or an extension of that lien as provided by this subsection 
may be extended for an additional period of 10 years, subject to the limitation in subsection (3), by 
rerecording a certified copy of the judgment, order, or decree prior to the expiration of the lien or the 
expiration of the extended lien and by simultaneously recording an affidavit with the current address of 
the person who has a lien as a result of the judgment, order, or decree. The extension shall be effective 
from the date the certified copy of the judgment, order, or decree is rerecorded. The lien or extended 
lien will not be extended unless the affidavit with the current address is simultaneously recorded. 


(3)  In no event shall the lien upon real property created by this section be extended beyond the period 
provided for in s. 55.081 or beyond the point at which the lien is satisfied, whichever occurs first. 


(4)  This act shall apply to all judgments, orders, and decrees of record which constitute a lien on real 
property; except that any judgment, order, or decree recorded prior to July 1, 1987, shall remain a lien 
on real property until the period provided for in s. 55.081 expires or until the lien is satisfied, whichever 
occurs first. 


(5)  Any lien claimed under this section may be transferred, by any person having an interest in the real 
property upon which the lien is imposed or the contract under which the lien is claimed, from such real 
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property to other security by either depositing in the clerk's office a sum of money or filing in the clerk's 
office a bond executed as surety by a surety insurer licensed to do business in this state. Such deposit or 
bond shall be in an amount equal to the amount demanded in such claim of lien plus interest thereon at 
the legal rate for 3 years plus $500 to apply on any court costs which may be taxed in any proceeding to 
enforce said lien. Such deposit or bond shall be conditioned to pay any judgment, order, or decree 
which may be rendered for the satisfaction of the lien for which such claim of lien was recorded and 
costs plus $500 for court costs. Upon such deposit being made or such bond being filed, the clerk shall 
make and record a certificate showing the transfer of the lien from the real property to the security and 
mail a copy thereof by registered or certified mail to the lienor named in the claim of lien so 
transferred, at the address stated therein. Upon the filing of the certificate of transfer, the real 
property shall thereupon be released from the lien claimed, and such lien shall be transferred to said 
security. The clerk shall be entitled to a service charge of up to $15 for making and serving the 
certificate. If the transaction involves the transfer of multiple liens, an additional service charge of up 
to $7.50 for each additional lien shall be charged. Any number of liens may be transferred to one such 
security. 


(6)  Any excess of the security over the aggregate amount of any judgments, orders, or decrees 
rendered, plus costs actually taxed, shall be repaid to the party filing the security or his or her successor 
in interest. Any deposit of money shall be considered as paid into court and shall be subject to the 
provisions of law relative to payments of money into court and the disposition of these payments. 


(7)  Any party having an interest in such security or the property from which the lien was transferred 
may at any time, and any number of times, file a complaint in chancery in the circuit court of the 
county where such security is deposited for an order: 


(a)  To require additional security; 


(b)  To require reduction of security; 


(c)  To require change or substitution of sureties; 


(d)  To require payment or discharge thereof; or 


(e)  Relating to any other matter affecting said security. 


History.--s. 1, ch. 10166, 1925; s. 1, ch. 14749, 1931; ss. 1-3, ch. 17998, 1937; s. 2, ch. 19270, 1939; CGL 


1940 Supp. 4865(3); s. 9, ch. 67-254; s. 1, ch. 71-56; s. 1, ch. 77-462; s. 2, ch. 87-67; s. 7, ch. 87-145; s. 


12, ch. 91-45; s. 10, ch. 93-250; s. 15, ch. 94-348; s. 1357, ch. 95-147; s. 7, ch. 2000-258; s. 1, ch. 2001-


130; s. 68, ch. 2003-402; s. 47, ch. 2004-265. 
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Select Year:   2009  Go


The 2009 Florida Statutes


Title XV
HOMESTEAD AND 


EXEMPTIONS


Chapter 222
METHOD OF SETTING APART HOMESTEAD AND 


EXEMPTIONS


View Entire 
Chapter


222.01  Designation of homestead by owner before levy.-- 


(1)  Whenever any natural person residing in this state desires to avail himself or herself of the benefit 
of the provisions of the constitution and laws exempting property as a homestead from forced sale under 
any process of law, he or she may make a statement, in writing, containing a description of the real 
property, mobile home, or modular home claimed to be exempt and declaring that the real property, 
mobile home, or modular home is the homestead of the party in whose behalf such claim is being made. 
Such statement shall be signed by the person making it and shall be recorded in the circuit court. 


(2)  When a certified copy of a judgment has been filed in the public records of a county pursuant to 
chapter 55, a person who is entitled to the benefit of the provisions of the State Constitution exempting 
real property as homestead and who has a contract to sell or a commitment from a lender for a 
mortgage on the homestead may file a notice of homestead in the public records of the county in which 
the homestead property is located in substantially the following form: 


NOTICE OF HOMESTEAD


To: (Name and address of judgment creditor as shown on recorded judgment and name and 


address of any other person shown in the recorded judgment to receive a copy of the Notice of 


Homestead). 


You are notified that the undersigned claims as homestead exempt from levy and 
execution under Section 4, Article X of the State Constitution, the following 
described property:


 (Legal description) 


The undersigned certifies, under oath, that he or she has applied for and received 
the homestead tax exemption as to the above-described property, that _____ is 
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the tax identification parcel number of this property, and that the undersigned 
has resided on this property continuously and uninterruptedly from  (date)  to the 
date of this Notice of Homestead. Further, the undersigned will either convey or 
mortgage the above-described property pursuant to the following:


 (Describe the contract of sale or loan commitment by date, names of parties, date of anticipated 


closing, and amount. The name, address, and telephone number of the person conducting the 


anticipated closing must be set forth.) 


The undersigned also certifies, under oath, that the judgment lien filed by you on 
 (date)  and recorded in Official Records Book _____, Page _____, of the Public 
Records of __________ County, Florida, does not constitute a valid lien on the 
described property.


YOU ARE FURTHER NOTIFIED, PURSUANT TO SECTION 222.01 ET SEQ., FLORIDA 
STATUTES, THAT WITHIN 45 DAYS AFTER THE MAILING OF THIS NOTICE YOU 
MUST FILE AN ACTION IN THE CIRCUIT COURT OF __________ COUNTY, 
FLORIDA, FOR A DECLARATORY JUDGMENT TO DETERMINE THE 
CONSTITUTIONAL HOMESTEAD STATUS OF THE SUBJECT PROPERTY OR TO 
FORECLOSE YOUR JUDGMENT LIEN ON THE PROPERTY AND RECORD A LIS 
PENDENS IN THE PUBLIC RECORDS OF THE COUNTY WHERE THE HOMESTEAD IS 
LOCATED. YOUR FAILURE TO SO ACT WILL RESULT IN ANY BUYER OR LENDER, 
OR HIS OR HER SUCCESSORS AND ASSIGNS, UNDER THE ABOVE-DESCRIBED 
CONTRACT OF SALE OR LOAN COMMITMENT TO TAKE FREE AND CLEAR OF ANY 
JUDGMENT LIEN YOU MAY HAVE ON THE PROPERTY.


This _____ day of _______________, 2_____.


______________________________


 (Signature of Owner) 


______________________________


 (Printed Name of Owner) 


______________________________
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 (Owner's Address) 


Sworn to and subscribed before me by ______________________________ who 
is personally known to me or produced ______________________________ as 
identification, this _____ day of _______________, 2_____.


______________________________


Notary Public


(3)  The clerk shall mail a copy of the notice of homestead to the judgment lienor, by certified mail, 
return receipt requested, at the address shown in the most recent recorded judgment or accompanying 
affidavit, and to any other person designated in the most recent recorded judgment or accompanying 
affidavit to receive the notice of homestead, and shall certify to such service on the face of such notice 
and record the notice. Notwithstanding the use of certified mail, return receipt requested, service shall 
be deemed complete upon mailing. 


(4)  A lien pursuant to chapter 55 of any lienor upon whom such notice is served, who fails to institute 
an action for a declaratory judgment to determine the constitutional homestead status of the property 
described in the notice of homestead or to file an action to foreclose the judgment lien, together with 
the filing of a lis pendens in the public records of the county in which the homestead is located, within 
45 days after service of such notice shall be deemed as not attaching to the property by virtue of its 
status as homestead property as to the interest of any buyer or lender, or his or her successors or 
assigns, who takes under the contract of sale or loan commitment described above within 180 days after 
the filing in the public records of the notice of homestead. This subsection shall not act to prohibit a 
lien from attaching to the real property described in the notice of homestead at such time as the 
property loses its homestead status. 


(5)  As provided in s. 4, Art. X of the State Constitution, this subsection shall not apply to: 


(a)  Liens and judgments for the payment of taxes and assessments on real property. 


(b)  Liens and judgments for obligations contracted for the purchase of real property. 


(c)  Liens and judgments for labor, services, or materials furnished to repair or improve real property. 


(d)  Liens and judgments for other obligations contracted for house, field, or other labor performed on 
real property. 


History.--s. 1, ch. 1715, 1869; RS 1998; GS 2520; RGS 3875; CGL 5782; s. 20, ch. 73-334; s. 2, ch. 77-299; 


s. 1, ch. 83-40; s. 1195, ch. 95-147; s. 25, ch. 2000-258; s. 17, ch. 2005-241. 
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Select Year:   2002  Go


The 2002 Florida Statutes


Title XXXVI
BUSINESS ORGANIZATIONS


Chapter 607
CORPORATIONS


View Entire Chapter


607.0302  General powers.--Unless its articles of incorporation provide otherwise, every corporation has 
perpetual duration and succession in its corporate name and has the same powers as an individual to do 
all things necessary or convenient to carry out its business and affairs, including without limitation 
power: 


(1)  To sue and be sued, complain, and defend in its corporate name; 


(2)  To have a corporate seal, which may be altered at will and to use it or a facsimile of it, by 
impressing or affixing it or in any other manner reproducing it; 


(3)  To purchase, receive, lease, or otherwise acquire, own, hold, improve, use, and otherwise deal with 
real or personal property or any legal or equitable interest in property wherever located; 


(4)  To sell, convey, mortgage, pledge, create a security interest in, lease, exchange, and otherwise 
dispose of all or any part of its property; 


(5)  To lend money to, and use its credit to assist, its officers and employees in accordance with s. 
607.0833; 


(6)  To purchase, receive, subscribe for, or otherwise acquire; own, hold, vote, use, sell, mortgage, 
lend, pledge, or otherwise dispose of; and deal in and with shares or other interests in, or obligations of, 
any other entity; 


(7)  To make contracts and guarantees, incur liabilities, borrow money, issue its notes, bonds, and other 
obligations (which may be convertible into or include the option to purchase other securities of the 
corporation), and secure any of its obligations by mortgage or pledge of any of its property, franchises, 
and income and make contracts of guaranty and suretyship which are necessary or convenient to the 
conduct, promotion, or attainment of the business of a corporation the majority of the outstanding 
stock of which is owned, directly or indirectly, by the contracting corporation; a corporation which 
owns, directly or indirectly, a majority of the outstanding stock of the contracting corporation; or a 
corporation the majority of the outstanding stock of which is owned, directly or indirectly, by a 
corporation which owns, directly or indirectly, the majority of the outstanding stock of the contracting 
corporation, which contracts of guaranty and suretyship shall be deemed to be necessary or convenient 
to the conduct, promotion, or attainment of the business of the contracting corporation, and make 
other contracts of guaranty and suretyship which are necessary or convenient to the conduct, 
promotion, or attainment of the business of the contracting corporation; 
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(8)  To lend money, invest and reinvest its funds, and receive and hold real and personal property as 
security for repayment; 


(9)  To conduct its business, locate offices, and exercise the powers granted by this act within or 
without this state; 


(10)  To elect directors and appoint officers, employees, and agents of the corporation and define their 
duties, fix their compensation, and lend them money and credit; 


(11)  To make and amend bylaws, not inconsistent with its articles of incorporation or with the laws of 
this state, for managing the business and regulating the affairs of the corporation; 


(12)  To make donations for the public welfare or for charitable, scientific, or educational purposes; 


(13)  To transact any lawful business that will aid governmental policy; 


(14)  To make payments or donations or do any other act not inconsistent with law that furthers the 
business and affairs of the corporation; 


(15)  To pay pensions and establish pension plans, pension trusts, profit-sharing plans, share bonus 
plans, share option plans, and benefit or incentive plans for any or all of its current or former directors, 
officers, employees, and agents and for any or all of the current or former directors, officers, 
employees, and agents of its subsidiaries; 


(16)  To provide insurance for its benefit on the life of any of its directors, officers, or employees, or on 
the life of any shareholder for the purpose of acquiring at his or her death shares of its stock owned by 
the shareholder or by the spouse or children of the shareholder; and 


(17)  To be a promoter, incorporator, partner, member, associate, or manager of any corporation, 
partnership, joint venture, trust, or other entity. 


History.--s. 24, ch. 89-154; s. 5, ch. 97-102. 
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TN 10.03.03  Corrective Deeds 
 
The question is whether a deed rerecorded to correct an erroneous description is sufficient. 
 
Unless the corrective deed has been re-executed and re acknowledged by the original grantor, it 


should not be relied on to correct the errors in the descriptions, because the corrections would not 
be binding on the grantors. 


 


In Connelly v. Smith, 97 So.2d 865 (Fla. 3d DCA 1957), cert. den. 101 So.2d 811, a deed did 
not contain the section, township and range of the property being conveyed. After execution and 
delivery of the deed, the grantee inserted the section, township and range in the legal description and 
rerecorded the deed. The court held that the description in the original deed was insufficient, and 
that the grantee's voluntary addition to the description after the execution and delivery of the deed 
was of no effect. See Title Standard 3.2. 
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189 So.2d 254 (1966)


STATE of Florida, Appellant,
v.


Evelyn F. HICKMAN, Appellee.


No. 7015.


July 29, 1966.
Rehearing Denied September 2, 1966.


District Court of Appeal of Florida. Second District.


*255 Earl Faircloth, Atty. Gen., Tallahassee, and William D. Roth, Asst. Atty. Gen., Lakeland, for appellant.255


Robert E. Jagger, Public Defender, Robert E. Pyle, Asst. Public Defender, Clearwater, for appellee.


PIERCE, Judge.


The State of Florida has appealed from an order of the Circuit Court for Pinellas County, entered on February 4, 1966, quashing an


information[1] filed in that Court by the State Attorney charging Evelyn F. Hickman, hereinafter called defendant, with the offense of
obtaining merchandise of the value of $84.12 from the Clearwater Lerner Shops by means of a worthless check in said amount given by
the defendant to said Lerner Shops.


The information was filed on December 2, 1965, alleging the offense to have occurred on March 8th, 1963 (obviously more than two years
previous), but averring that on March 18th, 1963, warrant was issued by Justice of the Peace Richard C. Davis charging defendant with the
same offense alleged in the information and that said warrant was delivered on the following day, March 19, 1963, to the Sheriff of Pinellas
County, Florida.


To the information, defendant filed motion to quash,[2] alleging that defendant was *256 arrested on September 30, 1965 upon said
warrant by the Sheriff and had been held in custody since said arrest. But the motion further averred that "the warrant upon which the
information in this cause is based, is fatally defective in that said warrant was not signed by the Justice of Peace aforesaid, but was, in fact,
stamped by someone with the facsimile of the said committing Magistrate, and this fails to comply with the provisions of Chapter 901.03(6)
of the Florida Statutes [F.S.A.], which requires that the warrant be signed by the Magistrate." The motion contended this made the warrant
"fatally defective, the Statute of Limitations was not tolled thereby," and therefore "the Court thus lost jurisdiction to prosecute said
Defendant on said charge." On February 4, 1966 the Circuit Judge entered order which stated inter alia:


256


"It is the finding of this Court that an official's use of a facsimile signature, per se, is not invalid and that the Warrant, in this
instance, is presumed to be valid, having the appearance of being signed by the proper official. It is the further finding of this
Court that although an official may adopt any mark or stamp as his official signature, same must be impressed on said
document by said official in order to comply with the provisions of Section 901.03(6). It is the opinion of this Court that said
Section contains no authorization for said official to delegate to any other person authority to impress his signature on a
Warrant.


"It appearing from the testimony of the Honorable Richard C. Davis that he does not know whether he impressed the
facsimile stamp upon the Warrant and that it could have been placed thereon by his criminal clerk, upon his authorization, it
is the finding of this Court that the presumption of the validity of the Warrant is overcome and said Warrant is hereby found
invalid."


The order thereupon granted the defendant's motion to quash, and this is the order which the State has appealed to this Court. By
assignments of error, the State contends that the warrant issued on March 18, 1963, "was properly * * * issued by the appropriate * * *
authority and was not in fact deficient * * *" and that the defendant "failed to overcome the presumption of validity that attaches to an Order
issued from a proper Court * * * with appropriate jurisdiction * * *"; that therefore the Court erred in granting the motion to quash the
information.


At the hearing upon the motion to quash, the Justice of the Peace who originally issued the warrant, Honorable Richard C. Davis, testified.
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He said that he could not remember distinctly having issued this particular warrant some three years prior to his testimony, but he could
remember having issued many of them in this particular form; that generally his Chief Clerk would prepare the warrant as well as the
affidavit and work sheets and have them arranged on his desk at the close of a business day, at which time she would take a rubber stamp
facsimile of his signature and attach it to the documents; that occasionally he would authorize his Chief Clerk to affix his facsimile signature
thereto "after having discussed the matter fully" with her; that there was no case where she or anyone else other than himself attached his
signature to such instruments without his "specific prior authorization and knowledge"; that his Chief Clerk alone had sole possession of
his facsimile signature or authority to affix it to warrants, and then only after prior discussion with, and authorization from, him as Judge;
that specifically on "bad check charges" he never gave telephone authorizations, but as to these he would always handle personally
himself because such cases were made by one "Johnny McMullen of the Sheriff's office."


The Circuit Judge ruled that the warrant was presumed to be valid and the burden was on the defendant "to show the facsimile *257
signature was not placed thereon by the authorized official." Judge Davis was the only witness testifying and was called by the State,
although the Circuit Judge, after the hearing, ruled that the State produced Judge Davis as a witness only after the Circuit Judge had at
first erroneously ruled the burden was on the State to show a valid warrant, but that when he reversed his own ruling on the point he then
considered Judge Davis' testimony as being "the testimony of the defendant" (thus making an anomaly of a complexity).


257


We hold (1) that the warrant in question was not invalid, and was certainly not a nullity, and (2) it was at least sufficient as evidenced
intention on the part of the State to toll the Statute of Limitations.


A — Validity of the Warrant. Section 901.03 Florida Statutes, F.S.A. prescribes what such arrest warrants shall contain, in the following
language:


"901.03 Form and contents of warrant


The warrant of arrest shall:


(1) Be in writing and in the name of the State of Florida;


(2) Set forth substantially the nature of the offense;


(3) Command that the person against whom the complaint was made be arrested and brought before the magistrate issuing
the warrant or, if he be absent or unable to act, before the nearest or most accessible magistrate in the same county;


(4) Specify the name of the person to be arrested, or if his name is unknown to the magistrate, designate such person by
any name or description by which he can be identified with reasonable certainty;


(5) State the date when issued and the county and justice district where issued;


(6) Be signed by the magistrate with the title of his office; and


(7) In all offenses bailable as of right be indorsed with the amount of bail and the return day on the back of the warrant."
(Emphasis supplied).


The record here contains a photostat copy of the affidavit and warrant, showing that on March 18th, 1963, John T. McMullen signed the
affidavit under oath before said Justice of the Peace to the effect that on March 8th, 1963 the defendant had, with intent to defraud, uttered
and delivered to Lerner Shops a check in the amount of $84.12 drawn on the Bank of Clearwater, securing therefor money, property or
other things of value, without having sufficient funds with said bank to pay the check. The signature of the Justice of the Peace appears
both upon the affidavit and also the warrant, with his official jurat on both instruments. The Sheriff's stamp on the warrant shows it was
received in that office on March 19, 1963.


An apparently identical warrant, both as to form and content, was before this Court in Rosengarten v. State, Fla.App. 1965, 171 So.2d
591, and was relied upon in that case as having tolled the Statute of Limitations. Referring to the sufficiency of the warrant, this Court in
Rosengarten said:


"The record shows the (alleged offense) occurred between the 1st and 4th day of April, 1961. The information was filed May
17, 1963 and alleged that a warrant was issued by a Justice of the Peace in Pinellas County on October 16, 1962 and was
delivered to the sheriff of that county October 22, 1962. This warrant appears in the record as State's Exhibit # 18 and is so
marked.
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* * * * * *


"In the light of the foregoing we consider the defendant's contentions that the *258 State failed to prove that this prosecution
began within two years of the date of the alleged crime. State's Exhibit # 18 is the warrant alleged in the information. It is
dated October 16, 1962 and is directed to the sheriff or any constable of the county. It bears a time stamp `received 62 Oct
22 P M 4 21 Pinellas County Sheriff Don Genung' and it contains the endorsement of the Justice of the Peace to the effect
that on November 2, 1962 preliminary hearing was waived and the defendant was bound over to Circuit Court under $1500
bond. We find that the warrant and the endorsements thereon are sufficient to prove that this prosecution was commenced
within two (2) years from the date of the alleged crime. For the purposes of the statute of limitations, § 932.05, Fla.Stats.,
F.S.A., a prosecution has been commenced when a warrant has been issued and placed in the hands of a proper officer for
execution. Dubbs v. Lehman, 1930, 100 Fla. 799, 130 So. 36, and State v. Emanuel, Fla.App. 1963, 153 So.2d 839."


258


The law is that a signature may be legally made not only by the signer himself, but by and through someone duly authorized by him. 80
C.J.S. Signatures § 2a, page 1287. In 80 C.J.S. Signatures § 7, page 1292, it is said:


"In the absence of a statute prescribing the method of affixing a signature, it may be affixed in many different ways. It may
be written by hand, and, generally, in the absence of a statute otherwise providing, it may be printed, stamped, typewritten,
engraved, photographed, or cut from one instrument and attached to another. A signature lithographed on an instrument by
a party may be sufficient for the purpose of signing it, and it has been held or recognized that it is immaterial with what kind
of an instrument a signature is made. Facsimile signature of a person may be a genuine signature."


Many cases from varying jurisdictions are cited in support of the text.[3]


If a facsimile or rubber stamp signature is affixed to the document by someone else, the only requisite is that it must be so affixed upon the
authority or at the direction of the person whose signature it purports to be and also in his presence. 80 C.J.S. Signatures § 6, page 1291.
While Judge Davis' testimony seems rather conclusive that he himself affixed his facsimile signature to the affidavit and warrant (it being a
bad check case made by "deputy sheriff McMullen"), we consider for a moment the status of the warrant if mechanically affixed by his
Chief Clerk. In such event, the only factor that would give pause would be the admonition that the affixing of Judge Davis' stamped
signature must have been in his presence.


But the word "presence" is a variable term, depending upon the manner in which it is used. The "presence" may be immediate, or it may be
mediate; it may be actual, or it may be constructive; it may be direct or it may be indirect. 72 C.J.S. page 490, defines "presence" to be —


"[a] term derived from `prac' and `ens.' It is not a technical term or a scientific word, but, standing alone without qualifier or
adjective, is rather indefinite in its signification, although it may be somewhat explained by contrasting it with its opposite,
`absence.' Its meaning depends on the circumstances of each particular case. The term implies an area which has no metes
and bounds * * *".


The Supreme Court of Florida has held that where a person fires a pistol within *259 100 yards of an officer's residence, it may fairly be
said that the pistol was fired in the "presence" of the officer, such as would authorize the arrest of such person without a warrant. Carlton v.
State, 1912, 63 Fla. 1, 58 So. 486.


259


The important thing is that the issuance of the warrant was the act of the Justice of the Peace; it was his judgment that was invoked, and
his judgment that was exercised. The affixing of the signature, even in the form of a rubber stamp and in the hand of his Chief Clerk,
constituted an attestation that it was his act. The issuance of the warrant was his issuance; the commands in the warrant were his
commands.


Even assuming the warrant was defective, it was certainly not a nullity. It was at least amendable. F.S. Sec. 901.05, F.S.A. provides:


"(1) No warrant of arrest shall be quashed or abated nor shall any person in custody for an offense be discharged from
custody because of any informality in the warrant, but the warrant may be amended, so as to remedy any informality."


The Statute governing criminal prosecutions, F.S. Sec. 932.05 F.S.A. itself provides that if any indictment or information is quashed or set
aside "because of any defect, omission or insufficiency in the contents or form thereof," the accusation, even though quashed and set aside
after the two year period has elapsed, may be amended or a new indictment found or information filed "and prosecution thereunder shall


proceed as if the same were commenced within two years after the commission of the offense."[4]


Cases from other jurisdictions abound to the effect that a deficient warrant, or lax procedure in the issuance thereof, however grave, will not
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nullify all proceedings under it. Thus a magistrate's failure to subscribe his jurat in the complaint or warrant was not a jurisdictional defect,
on the issue of whether a prosecution was commenced within the statutory period. People v. Hagan, 138 Misc. 771, 247 N.Y.S. 374,
affirmed 235 App.Div. 784, 257 N.Y.S. 887. The controlling date with respect to the Statute of Limitations is when the formal complaint is
lodged with the Magistrate and not when the process of the Court issues thereon. Commonwealth v. Teeter, 163 Pa.Super. 211, 60 A.2d
416. A prosecution is not barred by limitation of time, where the complaining information was laid before the Justice within the statutory
period, although the period had expired before the filing thereof or the issuance of the warrant. People v. Portman, 139 Misc. 544, 247
N.Y.S. 819. For a full collection of cases holding limitation statutes to be tolled notwithstanding varying deficiencies of a preliminary warrant


or complaint, see 22 C.J.S. Criminal Law § 234 page 607, et seq.[5]


The rule as to amendment of the original process is stated in 22 C.J.S. Criminal Law § 236, page 610, as follows:


"In general where criminal process is duly issued within the period of limitations, an amendment to it, seasonably tendered,
and which neither introduces a new cause of action nor adds any new parties, relates back to the original process, and
prosecution under the amended process or pleading is not barred even though the amendment was made after the
expiration of the period of limitation. Amendment of the preliminary affidavit or complaint does not operate to terminate the
prosecution or to interrupt its continuity so as to affect the operation *260 of the statute of limitations * * *."260


As stated by this Court in State v. Emanuel, Fla.App. 1963, 153 So.2d 839:


"An arrest warrant may be amended or dismissed without jeopardy attaching, being legally insufficient only when it wholly
fails to charge an offense as defined by law * * *. If the sufficiency of an arrest warrant is to be tested, the standards for
arrest warrants should be applied. It would be incongruous, under the facts of this case, to hold that the statute of limitations
was not tolled where the defendant failed to challenge the sufficiency of the warrant prior to the filing of the information."
(Emphasis supplied).


The Supreme Court of Florida in Williams v. State, 1929, 97 Fla. 401, 121 So. 462, held that, where a Justice of the Peace has jurisdiction
of the person accused and the subject matter of the charge (worthless check), and has the power to issue a warrant therefor, the person
arrested thereunder has no right to be discharged on habeas corpus because of admitted deficiencies in the warrant. In the case sub
judice there was no question of the jurisdiction of Justice of the Peace Davis over the person of the defendant or the charge contained in
the warrant, or of his power as Justice of the Peace to issue it.


The record before this Court shows that defendant was not arrested under the warrant until  November 15, 1965, that she thereupon
waived preliminary hearing, and was bound over to the Circuit Court under $500 bond. The record throws no light upon why she was not
apprehended for a period of two years and eight months after it was issued, but it may fairly be presumed that she was simply "unavailable
for service." And the fact that defendant waived hearing under the warrant, after finally being apprehended and even then making no
protest to its validity, places further beyond her reach any successful challenge to the efficacy of the warrant, especially after formal
information has been filed in the Circuit Court against her.


Under the Florida decisions an accused may be prosecuted even though the indictment is found or the information filed more than two
years after the commission of the alleged offense, provided a preliminary warrant has been issued by a magistrate charging the offense,
and process issued thereunder and delivered to the Sheriff of the county, within the two year period. In such cases, the indictment or
information simply alleges the previous issuance of the warrant and delivery thereof to the sheriff, as a part of the allegations therein.
Dubbs v. Lehman, 1930, 100 Fla. 799, 130 So. 36; Rouse v. State, 1902, 44 Fla. 148, 32 So. 784; State v. Emanuel, supra; Rosengarten
v. State, supra.


In State ex rel. Silverman v. Coleman, 1939, 139 Fla. 656, 190 So. 811, an information filed within the two year period was quashed
because it was not sworn to under oath by the prosecuting attorney as required by Sec. 28, Art. 5, of the Florida Constitution. After the two
year period had run a new information was filed which was properly sworn to, and the Supreme Court held that prosecution under the latter
information would lie because the prosecution was "commenced" prior to the expiration of the two year period. Surely the warrant in the
case at bar was no more defective than the first information in Silverman, which did not even comply with mandatory Constitutional
requisites as to validity.


In State ex rel. Melson v. Peeler, Judge, 1933, 107 Fla. 615, 146 So. 188, 90 A.L.R. 447, the County Solicitor had sworn to the information
before a person not qualified to take acknowledgments, namely, a deputy clerk of the Criminal Court, but the Supreme *261 Court, in
holding the defect to be not fatal, said:


261


"The deputy is not an officer, but acts for and in the name of the clerk who is an officer. The jurat is not insufficient or
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illegal."


Also in the Melson case the Clerk neglected to issue capias upon the information until  after the two year period had run, and it was
contended that the prosecution had thereby abated because process had not been delivered to the sheriff's office within time; but the
Supreme Court held that the mere filing of the information within the two year period operated to toll the statute and that prosecution would
lie, which seemed to be a departure from the strict holding of Dubbs v. Lehman, which required delivery of process as well as filing of the
charge.


To summarize our views respecting validity of the arrest warrant here involved, we hold (a) the defendant failed to overcome the
presumption that the Justice of the Peace affixed his signature to the warrant himself, whether by actual signing or by facsimile stamp, (b)
even if his facsimile signature was affixed to the warrant by his Chief Clerk it was done with his authorization and at least in his
constructive presence, and the warrant is therefore valid, (c) the Magistrate at least had jurisdiction of the defendant and the charge
involved, and the power to issue the warrant, and it was therefore not a nullity, but if necessary amendable, and (d) in any event the
defendant effectually relinquished any defect in the form or content of the warrant by waiving preliminary hearing after her arrest and
raising no objection prior to filing of the information.


B — Evidenced Intention of State to Toll the Statute. There is a more fundamental reason why the issuance of the warrant in the case sub
judice, however defective the signature of the Magistrate thereon, should be held to stop the running of the Statute of Limitations. And that
is that the State of Florida clearly evidenced its intention to "commence the prosecution" by procuring the Magistrate to issue his warrant
for the defendant's arrest within ten days after the alleged offense was committed. To hold that, merely because some question exists as to
whether or not the Magistrate himself signed his name to the warrant or put his stamped signature thereon, or had his Chief Clerk do it for
him, the entire prosecution must collapse, is to place too narrow a construction upon what really constitutes the commencement of a
criminal prosecution. The only purpose of a Statute limiting the time within which a criminal charge may be prosecuted is to protect every
person from being interminably under the threat or cloud of possible criminal prosecution, which otherwise might be indefinitely delayed
until  the time when defense witnesses might die, disappear or othwise become unavailable, judges would change office, or innumerable
other time hazards might develop, which could conceivably defeat, or at least hamper, an otherwise good defense.


At common law there was no limitation of time within which a criminal prosecution was permitted;[6] a statute of limitation as to criminal
prosecution is strictly a creature of Statute. As such, it is an extension of the sovereign power in behalf of the individual. And while it has
been generally held that such a Statute should be liberally construed in behalf of the individual, by the same token, in simple justice to the
State as the sovereign authority bestowing the privilege, it is entitled to something more than a hypertechnical, distorted, strained
construction of the factors constituting the exercise of such privilege.


In the instant case it is abundantly clear that the State of Florida intended in good faith to commence the prosecution of defendant a few
days after the alleged offense *262 was committed and took positive steps to set the machinery in motion to effectuate and to evidence
that intent. Such substantially should satisfy the Statute. The fact that defendant evades service of legal process for two and a half years
thereafter and neither submits to such process or challenges in any way the sufficiency thereof, should not be permitted to defeat the very
purpose of procuring its issuance in the first place, which was ostensibly to stop the running of the Statute. Technical niceties and strained
construction should not be allowed to defeat elemental justice and fair reasoning.


262


Our views are crystalized in the following sentiments expressed in 22 C.J.S., Criminal Law § 223, beginning on page 573, as follows:


"Statutes of limitation are construed as being acts of grace, and as a surrendering by the sovereign of its right to prosecute
or of its right to prosecute at its discretion, and they are considered as equivalent to acts of amnesty. Such statutes are
founded on the liberal theory that prosecutions should not be allowed to ferment endlessly in the files of the government to
explode only after witnesses and proofs necessary to the protection of accused have by sheer lapse of time passed beyond
availability. They serve, not only to bar prosecutions on aged and untrustworthy evidence, but also to cut off prosecution for
crimes a reasonable time after completion, when no further danger to society is contemplated from the criminal activity."


The order of the Circuit Court granting the motion to quash the information is reversed and the cause remanded with instructions to
reinstate the information against defendant and proceed with the prosecution.


Reversed and remanded.


ALLEN, C.J., and HOBSON, J., concur.


[1] F.S. Sec. 924.07(1), F.S.A.
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[2] Before F.S. Sec. 909.02, F.S.A. became effective, plea in abatement would have been the appropriate mode of raising the point.


[3] The legality of facsimile signatures on official documents is no longer in doubt since passage of the Uniform Facsimile Signature of Public Officials
Act (laws 1963, c. 63-441), which became effective June 14, 1963. F.S. Sec. 116.34, (3) (c), F.S.A.


[4] The only requirement is that such amendment or filing of new charge must be within three months after the order of the Court quashing or setting
aside the original charge, which period of three months is without significance here.


[5] We do not adopt these precise holdings from other jurisdictions, but cite and quote from them merely as supporting our views otherwise expressed
herein.


[6] State v. McCloud, Fla. 1953, 67 So .2d 242.
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MILLS, Acting Chief Judge.


The question presented by this appeal is whether the probate of an estate of a former party in interest within 30 years 
after the recording of the root of title preserves the prior interest from extinguishment under the Marketable Record 
Title Act even though there is no description, inventory or mention in the probate proceedings of the property in 
question.


In 1903, R.S. Hall, appellee Hallie Hall Blocker's grandfather, conveyed certain land to H.M. and O. Goethe, "excepting 
and reserving from the operation of this conveyance all phosphate minerals, and oils upon, in or under any or all of 
the ... land." In 1905, H.M. Goethe, et al., conveyed the land to C.J. McGehee, et al., d/b/a McGehee Lumber 
Company by warranty deed containing the following clause:


"Reserving, however, unto said first parties, ... all phosphate, minerals and oils upon ... the lands above 
described, which were conveyed to first parties by R.S. Hall, [et al.]... ."


In 1910 McGehee Lumber Company conveyed the property without reservation to Florida National Land Company, 
and in 1914 Florida National Land Company conveyed the property to John A. Clark. The *374 latter deed, relied upon 
by appellant Kittrell as his root of title, made no reference to, and purported to convey, the phosphate, minerals and 
oils in the land previously reserved to R.S. Hall. In 1919, R.S. Hall died and his will, which devised all his real property 
to his wife, Mamie Hall, was probated in Marion County. The will did not particularly describe any real property, and 
nothing filed in the estate, including the Federal Estate Tax Return, which listed numerous real estate holdings, 
contained any description or reference to the subject mineral and oil rights. The estate of Mamie Hall, probated in 
1948, does not contain any reference to the subject rights, and the Petition for Probate of Will recites that no real 
estate was owned by the decedent. No estate appears of record for W. Robert Hall, appellee's father, and the estate of 
Sarah D. Hall, appellee's mother, probated in 1968, contains no reference or inventory of the phosphate, minerals and 
oils. The appellant received title to the property in question in 1957 from John A. Clark, and filed this suit to quiet title in 
1976.


374


Chapter 712 is Florida's Marketable Record Title Act. The Act provides that any person who, along with his 
predecessors, "... has been vested with any estate in land of record for thirty years or more, shall have a marketable 
record title to such estate in said land, which shall be free and clear of all claim except the matters set forth as 
exceptions to marketability in Section 712.03." Section 712.02. Section 712.03 lists the rights that are not 
extinguishable by the marketable record title. Among the rights that are not extinguished are estates or interests "... 
arising out of a title transaction which has been recorded subsequent to the effective date of the root of title." Section 
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712.03(4). A "title transaction" is defined as "... any recorded instrument or court proceeding which affects title to any 
estate or interest in land." Section 712.01(3).


Appellee Blocker contends that the probate of R.S. Hall's estate in 1919 was a court proceeding affecting title to the 
subject phosphate, mineral and oil interest which occurred subsequent to the date of the root of title, and therefore the 
interest is preserved pursuant to Section 712.03(4).


Under the common law in effect in Florida in 1919, no probate of a will of real estate was necessary. Redfern, Wills 
and Administration in Florida, fourth edition, § 10.07. However, under the Revised Statutes of 1892, wills of real estate 
could be admitted to probate. Section 1808, Florida Statutes (1892). Insofar as it concerned personalty, the probate of 
a will was conclusive as to its validity; insofar as it concerned real estate, probate was prima facie evidence as to the 
validity of the will. Section 1810. Wills which were admitted to probate were to be recorded by the county judge. 
Section 1814.


The will of R.S. Hall conveyed all of the real property owned by him to his wife. The will was admitted to probate and 
recorded in the office of the county judge.


We conclude that the probate and recording of R.S. Hall's will in 1919 was a "title transaction" within the meaning of 
Section 712.01(3) even though there was no description, inventory or mention in the will or probate proceedings of the 
specific property in question. Section 712.01(3) does not require that the "title transaction" specifically describe the 
estate or interest which it affects, and in 1919 there was no requirement that an inventory of real estate be filed in 
estate proceedings. Since the probate of R.S. Hall's estate was a title transaction recorded subsequent to Kittrell's root 
of title, the phosphate, minerals and oils interest was preserved from extinguishment by Section 712.03(4).


Appellant suggests that we construe "title transaction" to require the description of the land it purports to affect and that 
this would be consistent with the provisions of Sections 712.03(1) and 712.06(1)(c) which require an accurate 
description of the land or interest involved. This is a persuasive and appealing argument but we may not supply that 
which the legislature did not choose to include in Sections 712.01(3) and 712.03(4). This is the sole prerogative of 
*375 the legislature and we will not encroach upon its authority.375


The judgment appealed is affirmed.


SMITH and ERVIN, JJ., concur.
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343 So.2d 1323 (1977)


Doris BAUMGARDNER, Individually, and As Executrix of the Estate of Donald Baumgardner, 
et al., Appellants,


v.
Yvonne KENNEDY et al., Appellees.


No. 76-742.


March 29, 1977.


District Court of Appeal of Florida, Third District.


Richard C. Carter, Miami, for appellants.


Adams, George, Lee & Schulte and David L. Willing, Miami, for appellees.


Before HENDRY, C.J., NATHAN, J., and CHARLES CARROLL (Ret.), Associate Judge.


NATHAN, Judge.


This is an appeal by defendant Doris Baumgardner, individually and as executrix of the estate of Donald 
Baumgardner, from an adverse final judgment quieting title to a parcel of commercial real estate.


The record reflects that in 1948, one Dona J. Stevenson conveyed title to the property by warranty deed to two 
brothers, Homer and Donald Baumgardner. Each brother had an undivided one-half interest in the property. 
Subsequently, Homer and Donald each executed a warranty deed conveying to their respective wives, Doris and 
Florence Baumgardner, an undivided one-half interest of an undivided one-half interest of the whole property. The 
warranty deed to each wife contained the following clause:


"This is a deed from husband and wife and the full intent and meaning of the *1324 said transfer is to 
create an estate by the entirety between the grantor and the grantee herein in and to an undivided one-
half (1/2) interest of the above-described property."


1324


In 1958, Homer died and his wife, Doris became the owner of an undivided one-half interest in the property. In 1971, 
Donald died. His wife Florence was adjudicated incompetent and later died. Donald left a will, naming his sister-in-law, 
Doris, as executrix, in which he established a trust with the life estate to Florence, and the remainder to Doris 
Baumgardner and Elbert Baumgardner, defendants in the quiet title suit. Donald's will was probated, and City National 
Bank was appointed trustee, and also Florence's guardian.


It appears that during the probate of Donald's will, Doris represented to the probate court that an undivided one-half of 
an undivided one-half (or one-fourth) interest in the commercial property passed to Florence by the warranty deed, and 
that the remaining one-fourth interest passed by Donald's will into his estate, and thus into the trust. The court entered 
a final order of discharge based upon these representations.


After the final order of discharge in Donald's estate, Yvonne Kennedy, administratrix of the estate of Florence 
Baumgardner, deceased, and Yulee Crews, sole surviving heir to Florence's estate, appellees herein, filed a complaint 
to quiet title alleging that they are the owners and holders of an undivided one-half interest in fee simple in the 
property. From a final judgment quieting title in favor of Kennedy and Crews, defendant Doris Baumgardner, 
individually, and as executrix, takes this appeal.


The primary issue here presented is the interest Florence obtained by the warranty deed. The plaintiff-appellees 
contend that Florence owned an undivided one-half interest by the entirety and therefore, no interest in the property 
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passed into Donald's estate. The defendant-appellant contends that one-fourth of the property passed through the 
estate and only one-fourth became Florence's by the entirety. She further contends that even if an undivided one-half 
interest might have vested in Florence by the entirety, the order of discharge bars a subsequent claim by the plaintiff-
appellees.


In the final judgment quieting title, the trial court found, and we agree, it is clear that Donald, by the warranty deed, 
intended to and did create an estate in himself and his wife, in his undivided one-half interest in the property, which 
upon the death of either would vest the full title in the other. The trial court apparently relied on Little River Bank and 
Trust Company v. Eastman, 105 So.2d 912 (Fla.3d DCA 1958), and we find that it is controlling in this case.


Moreover, there was competent substantial evidence to support the findings of the trial judge in that the most 
reasonable inference from the language of the warranty deed is that Donald intended to and did create an estate by 
the entirety of his one-half undivided interest in the property.


The fact that the probate court may have incorrectly considered a one-fourth interest in the property as being a part of 
Donald's estate, could not divest the title thereto from the true owner.


Affirmed.
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TN 20.01.06   Creation by Conveyance Between Spouses  (Rev. 12/03)  


A. A husband took title to a parcel of land which is not his homestead. He desires to convey it to 
himself and his wife to create an estate by the entirety. The question is whether, after such 
conveyance, a policy to the husband and his wife as an estate by the entirety could be issued.  


The Fund's conclusion is that the husband can create an estate by the entirety in himself and 
present wife, under Sec. 689.11, F.S., if he makes the conveyance to himself and wife, or to his wife 
and in accordance with the statute, expressly stating his intent to create such an estate. In fact, even 
before the amendment, which includes express statutory authority as mentioned, the court had held 
that such an estate could be created. See Johnson v. Landefeld, 189 So.666 (Fla. 1939). If the 
property has homestead status, see TN 16.02.04.  


B. In Schuler v. Claughton, 248 F.2d 528 (5th Cir. 1957), an owner of real property, joined by 
his wife, conveyed to himself and wife. The deed contained no statement of an express purpose to 
create an estate by the entirety. After death of the husband, a son by a former marriage brought an 
action to test the effect of the conveyance.  


The court, affirming the district court, held that the conveyance created a tenancy by the 
entirety. Commenting on Sec. 689.11, F.S., the opinion stated that even if that section was intended 
to provide an exclusive method of creating such an estate, it does not express any precise terms or 
formula for stating the purpose to create such estate and no better method of showing such purpose 
could be found in a deed between spouses than the conveyance in question to the husband and wife.  


Accordingly, while in any current transaction The Fund certainly would recommend an express 
statement of purpose, if a conveyance to husband and wife without such express statement of 
purpose is found in the chain of title, The Fund's opinion is that it may be accepted as having created 
a tenancy by the entirety. See Title Standard 6.2. 


 








 UNIFORM TITLE STANDARDS 
 
 FOREWORD 
 
 
 The Real Property, Probate and Trust Law Section of The Florida Bar, under the direction of 
Chairmen Robert C. Scott, of Palm Beach, and John A. Sutherland, of Vero Beach, and continued under the 
direction of Robert Arnold of Orlando, appointed a Continuing Committee known as the Uniform Title 
Standards Committee, composed of Sherwood Spencer, Chairman, James W. Mahoney, Parks M. Carmichael, 
David P. Catsman, Paul Game, Robert C. Scott, and Paul J. Stichler. 
 
 The Uniform Title Standards which follow are the combined work of the Committee and a task work 
force under the guidance of Professor Mandell Glicksberg of the University of Florida Law School, with the 
cooperation of Stephen L. Pankau, Michael A. Schroeder, and James B. Tilghman, Jr. Mrs. Evelyn Woodruff 
did all of the typing, proofing, and other secretarial work in the preparation of the various drafts under the 
direction of Professor Glicksberg. 
 
 The George B. Carter Foundation provided a grant of $3,500.00, which funds were used in the 
course of compiling the revised Title Standards. The Section and the Bar are grateful for the use of these funds 
to help revise out-dated Standards and the creation of new Standards to meet the changes engrafted by new 
statutory laws and Court decision. 
 
 The Uniform Title Standards will be kept to date by a continuing revision program. A loose-leaf 
system will enable the immediate up-date in one binder. A one year pilot program has been approved by the 
Law Review of the University of Florida Law School to implement a continuing program of revision. 
 
 Accordingly, The Florida Bar and Real Property, Probate and Trust Law Section will continue to 
meet the needs of the public by providing sufficient and speedy title examinations and to help eliminate title 
questions which have delayed real estate closings in the past. 
 
 Special mention is made of the Standards dealing with the questions relating to probate. It was 
determined to use existing probate law in promulgating the Standards. When the new Florida Probate Code 
becomes effective January 1,1976, the continuing revision program will make provision for the changes in the 
probate law. 
 
 
       Respectfully, 
 
       Sherwood Spencer, Chairman 
 
July 25, 1975 












Select Year:   2002  Go


The 2002 Florida Statutes


Title XLII
ESTATES AND TRUSTS


Chapter 733
PROBATE CODE: ADMINISTRATION OF ESTATES


View Entire Chapter


733.607  Possession of estate.-- 


(1)  Except as otherwise provided by a decedent's will, every personal representative has a right to, and 
shall take possession or control of, the decedent's property, except the protected homestead, but any 
real property or tangible personal property may be left with, or surrendered to, the person 
presumptively entitled to it unless possession of the property by the personal representative will be 
necessary for purposes of administration. The request by a personal representative for delivery of any 
property possessed by a beneficiary is conclusive evidence that the possession of the property by the 
personal representative is necessary for the purposes of administration, in any action against the 
beneficiary for possession of it. The personal representative shall take all steps reasonably necessary for 
the management, protection, and preservation of the estate until distribution and may maintain an 
action to recover possession of property or to determine the title to it. 


(2)  If, after providing for statutory entitlements and all devises other than residuary devises, the assets 
of the decedent's estate are insufficient to pay the expenses of the administration and obligations of the 
decedent's estate, the personal representative is entitled to payment from the trustee of a trust 
described in s. 733.707(3), in the amount the personal representative certifies in writing to be required 
to satisfy the insufficiency. 


History.--s. 1, ch. 74-106; s. 28, ch. 77-87; s. 9, ch. 93-257; s. 9, ch. 95-401; s. 1005, ch. 97-102; s. 130, ch. 2001-226. 


Note.--Created from former s. 733.01. 
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TN 13.03.03   County Omitted in Description by Section, Township and Range  


The property is described as being in the State of Florida and by metes and bounds in Section 12, 
Township 5 North of Range 29 West, but without any county designation.  


Since the section, township and range are definitely given as a part of the description, the location 
can be ascertained without question as to the county in which the land lies. The Supreme Court of Florida 
has specifically held that a description by section, township and range is definite and sufficient even 
though the name of the county is omitted. See Miller v. Griffin, 128 So.416, at 418 (Fla. 1930); Peacock 
v. Feaster, 42 So.889, at 894 (Fla. l906); Black v. Skinner Mfg. Co., 43 So.919 (Fla. 1907); and Ansley v. 
Graham, 74 So.505 (Fla. 1917).  


Accordingly, the description is sufficient for issuing a title policy. See Title Standard 21.2 and       
TN 13.02.01. 


 








250 Minn. 88 (1957)
83 N.W. (2d) 800


MELVIN WICHELMAN
v.


FRED MESSNER AND OTHERS.
JOHN GLAESER AND ANOTHER, RESPONDENTS.


No. 36,745.


June 18, 1957.


Supreme Court of Minnesota.


*94 Young, Kunz & Mueller and Sheldon S. Larson, for appellants.94


Philip L. Scherer, for respondent-plaintiff.


Clinton W. Redlund, Gerald T. Carroll, Gerald T. Carroll, Jr., John *95 R. Carroll, Cohen, Wartchow & Cross, John C. 
Connelly, Diessner, Wurst & Bundlie, Eugene J. Farrell, Eugene L. Heck, Charles B. Howard, George R. Kodadek, 
Larson, Loevinger, Lindquist, Freeman & Fraser, Robert A. Levitt, James D. Olson, Roy E.J. Puelston, Strong, Strong 
& Tully, H. Gordon Taylor, Thompson, Hessian, Fletcher & McKasy, Everett, Thiel & Root, Garrity & Garrity, Thornton 
& Thornton, Gislason, Reim & Minium, Johnson & Lovrien, Wheeler, Burns & Buchanan, Barnard & Hilleren, Holmquist 
& Holmquist, Eastvold & Pflueger, Johanson, Winter & Lundquist, Nelson & Clemmensen, Frundt & Hibbs, and Cutter 
& Babcock, for appellants as amici curiae.


95


Edward J. Cincera, A. Laurence Davis, Morgan, Raudenbush, Morgan, Oehler & Davis, Frank G. Hodgson, Benno F. 
Wolff, Oppenheimer, Hodgson, Brown, Baer & Wolff, Fred H. Kueppers, C. Alfred Bergsten, Ralph Comaford, J.B. 
Clarkson, Youngquist, Furber, Comaford, Danforth & Clarkson, Faegre & Benson, H.C. Mackall, R. M. Crounse, Floyd 
E. Nelson, Fred L. Thorson, Mackall, Crounse, Moore, Helmey & Palmer, Cant, Taylor, Haverstock, Beardsley & Gray, 
Russell W. Lindquist, Dorsey, Owen, Barker, Scott & Barber, A.R. Pfau III, Charles H. Richter, A. Gordon Rosenmeier, 
J.B. Forbes, Roger Catherwood, William J. Nierengarten, Raymond B. Ondov, Philip Richardson, Paul R. Hamerston, 
Thomas M. McCabe, McCabe, Clure, Van Evera & Donovan, Arthur Roberts, Robert J. Gillespie, and John E. 
Harrigan, for respondent-plaintiff as amici curiae.


MURPHY, JUSTICE.


Action to determine adverse claims and to obtain possession of certain realty by Melvin Wichelman against Fred 
Messner, Independent Consolidated School District No. 81 of Sibley County, Victor Glaeser, and John Glaeser. The 
Glaesers have interests identical to plaintiff but, having refused to join plaintiff's action, they were joined as defendants. 
The trial court determined the fee simple interests to be an undivided 627/648 in plaintiff, an undivided 14/648 in John 
Glaeser, and an undivided 7/648 in Victor Glaeser. From the judgment, defendants Fred Messner and Independent 
Consolidated School District No. 81 *96 appeal.96


On July 6, 1897, H.F. Hoppenstedt conveyed a parcel out of Lot 4 of his farm in Sibley County, 10 rods by 16 rods, to 
defendant school district's predecessor by a warranty deed, regular in form except for the following provisions:


"* * * provided nevertheless and on condition however, that said premises shall be used and occupied as and for a 
school house site and school grounds and that whenever such occupancy and use of the same shall cease and 
terminate said premises shall revert to said parties of the first part, their heirs and assigns and again become a part of 
and belong to Lot No. 4 above described. And the said H.F. Hoppenstedt one of the parties of the first part for himself 
and his heirs, executors and administrators, * * *."
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The defendant school board closed the school on the site on August 16, 1946, and since that date has not used the 
premises for school purposes. Following a vote on May 20, 1952, by the members of the school district to sell the 
school land, bids were solicited. Plaintiff, on September 24, 1952, submitted a bid of $1,356 which was not accepted. 
Subsequently, the school district by warranty deed sold and conveyed the premises to defendant Messner, the present 
owner of the original Hoppenstedt farm, for $1,650.


Plaintiff then solicited the Hoppenstedt heirs and received from them releases and quitclaim deeds for which he paid 
each various amounts from a minimum of $1 to a maximum of $10. Prior to the commencement of this action, no form 
of reentry had been attempted, nor had there been any notice filed pursuant to M.S.A. 541.023. The school district 
remained in possession until the sale to Messner.


At the trial the defendants contended that the original conveyance from Hoppenstedt to the school district was a fee 
simple on condition subsequent, while the plaintiff contended that the deed expressed a determinable fee which would 
vest title automatically without the necessity of reentry upon discontinued use of the property for school purposes. The 
distinctions between these two estates are discussed at length in Consolidated School Dist. No. 102 v. Walter, 243 
Minn. 159, 66 N.W. (2d) 881. Since we hold that § 541.023 applies with equal force to both *97 a determinable fee 
and a fee upon condition subsequent, further discussion of that issue is unnecessary.


97


We think this case is controlled by § 541.023 which specifically relates to conditions and restrictions contained in old 
documents.


As to the operative provisions of this act, subd. 1 states:


"As against a claim of title based upon a source of title, which source has then been of record at least 40 years, no 
action affecting the possession or title of any real estate shall be commenced by a person, * * * after January 1, 1948, 
to enforce any right, claim, interest, incumbrance or lien founded upon any instrument, event or transaction which was 
executed or occurred more than 40 years prior to the commencement of such action, unless within 40 years after such 
execution or occurrence there has been recorded in the office of the register of deeds [the required notice] * * *."


In the same subdivision the statute discusses generally the kind of interest which might be extinguished by failure to 
file the required notice. It states:


"* * * If such notice relates to vested or contingent rights claimed under a condition subsequent or restriction it shall 
affirmatively show why such condition or restriction is not, or has not become nominal so that it may be disregarded 
under the provisions of Minnesota Statutes 1945, Section 500.20(1)." (Italics supplied.)


Subd. 2, with reference to application of the act, states:


"This section shall apply to every right, claim, interest, incumbrance or lien founded upon any instrument, event or 
transaction 40 years old at the date hereof, or which will be 40 years old prior to January 1, 1948, except those under 
which the claimant thereunder shall file a notice as herein provided prior to January 1, 1948."


Subd. 4 provides for the manner of filing and recording the notices with the register of deeds and registrar of titles.


Subd. 5 states that any claimant under any instrument, event, or transaction barred by the provisions of:


"* * * this section shall be conclusively presumed to have abandoned all right, claim, interest, incumbrance or lien 
based upon such instrument, *98 event or transaction; and the title in the name of any adverse claimant to the real 
estate which would otherwise be affected thereby shall not be deemed unmarketable by reason of the existence of 
such instrument, event or transaction; * * *."


98


Subd. 6 contains exceptions which will be discussed in a subsequent paragraph.


The plaintiff contends that this statute was intended to eliminate "purely technical grounds of objection to the title" and 
was not intended to affect a substantial interest in real property. Counsel amici curiae for the plaintiff have by able 
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arguments and briefs contended that the act by its own terms may properly be invoked "only by one who owns a 
separate and complete source of title which has been of record at least 40 years and for that period not subject to the 
adverse claim to be barred." They argue further that "The fundamental purpose and intent of this statute and its 
predecessors was and is to make secure and marketable those titles whose claims have been of record a substantial 
period of time, i.e., at least 40 years, as against adverse claims not asserted or otherwise preserved by the notice of 
claim." Stating the same proposition and amplifying it so as to include the precise situation involved in this suit, they 
argue that:


"* * * the 40-year recorded source of title which is to be protected and stabilized is a separate source of title of record 
for at least 40 years and during all of that time free of the defect or adverse claim which is asserted — not a title 
predicated wholly upon the instrument which contains the right or condition to be barred or extinguished."


They argue that the title of the school district was not a source of title within the protection of the statute, asserting that 
for 50 years its interest was subject to the condition stipulated in the deed and consequently not a source of title 
adverse for 40 years, but only during the period from the time the school board decided not to use the property for 
school purposes, until this action was brought.


The defendants assert that the limiting conditions set forth in the conveyance express a condition subsequent or 
restriction within the meaning of subd. 1 of the act and that the interest is conclusively presumed to have been 
abandoned by reason of the failure to record notice of interest as provided by subds. 4 and 5 of the act.


*99 As will appear from the discussion to follow, much of what we say goes beyond the immediate issues raised by the 
appeal. This is explained by the fact that counsel amici curiae have voiced concern as to the impact of the Marketable 
Title Act, § 541.023. In deference to them and the considerable segment of the bar for whom they speak, we have 
attempted to express our views as to all the points raised. Consequently, the opinion is necessarily extended.


99


1. In construing the 40-year statute we are required by § 645.16 to "ascertain and effectuate the intention of the 
legislature" and among other matters are to consider the occasion and necessity for the law; the circumstances under 
which it was enacted; the mischief to be remedied; and the object to be attained, as well as the consequences of a 
particular interpretation. We are required by § 645.17 to keep in mind that the legislature does not intend a result that 
is absurd, impossible of execution, or unreasonable; that the legislature does not intend to violate the Constitution of 
the United States or of this state; and that the legislature intends to favor the public interest as against any private 
interest.


We must further keep in mind that this particular statute is an amendment of the so-called 50-year statute enacted in 
1943, later amended in 1945, and again amended by L. 1947, c. 118, which is now § 541.023. The act must be 
construed in light of the significant fact that the legislature referred to the type of interest with which we are here 
concerned by making it applicable to "vested or contingent rights claimed under a condition subsequent or restriction." 
17 Dunnell, Dig. (3 ed.) § 8936(b), et seq.


2. Moreover, the expressed policy of the legislature that "ancient records shall not fetter the marketability of real 
estate" is itself a source of law which "should not only be construed and applied liberally, but * * * should be accepted 
as a new point of departure for the process of judicial reasoning." 17 Dunnell, Dig. (3 ed.) § 8959, notes 47 and 48. 
"The Legislature has the power to decide what the policy of the law shall be, and if it has intimated its will, however 


indirectly, that will should be recognized and obeyed."[1]


*100 3. We are asked to define the term "claim of title based upon a source of title, which source has been of record at 
least 40 years" and to identify the particular estate in land which the legislature intended to protect by the provisions of 
the act. In doing so we may consider the relation of § 541.023 to kindred statutes governing the subject of estates in 
land. 82 C.J.S., Statutes, § 365.


100


4. It is plain from the wording of the statute itself that the legislature intended to relieve a title from the servitude of 
provisions contained in ancient records which "fetter the marketability of real estate." It is also clear from the plain 
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wording of the act that it intended the provisions to benefit a title so as to relieve it from the restriction of "vested or 
contingent rights" derived from events or documents granting a "condition subsequent or restriction" which occurred 
more than 40 years prior to the commencement of the action.


5. Applying this language to estates in real property, as defined by §§ 500.01 and 500.02, the obvious conclusion is 
that the legislature intended this act to apply to a fee simple ownership. In Minnesota, estates in lands are divided into 
estates of inheritance, estates for life, estates for years, and estates at will and by sufferance. § 500.01. Under the 
definition of § 500.02, "Every estate of inheritance shall continue to be termed a fee simple, or fee; and every such 
estate, when not defeasible or conditional, shall be a fee simple absolute or an absolute fee." (Italics supplied.) Since a 
fee simple ownership is an estate of inheritance which may be defeasible or conditional, it is the estate which benefits 
by the sanctions of the act. It is clear that the act was intended to relieve the fee from old conditions and restrictions 
which § 500.02 by definition recognizes. See, 41 Minn. L. Rev. 232. The Iowa Marketable Title Act (Iowa Code 1950, 
§ 614.17) uses the phrase "record title" to describe the title benefited. While it is uncertain what interpretation will be 
given to the term "title" in that act, it has been suggested that the meaning of this term is fee simple title. See, 
Comment, 2 Drake L. Rev. 76, 81.


*101 6. It is important for us to note here that the statute expressly includes "vested or contingent rights claimed under 
a condition subsequent or restriction" among the interests which will be barred if the statutory notice is not filed. It must 
therefore follow that the word "title" includes not only the fee simple absolute but also the defeasible fees (§§ 500.02 


and 500.07).[2]


101


7. It is manifest from the express policy stated by the legislature that "ancient records shall not fetter the marketability 
of real estate," that by specific reference to conditions subsequent or restrictions, whether mature or immature, the 
legislature intended to bar these lesser interests which conflict with the fee, it being the expressed intention of the 
legislature that those interests which have substantial value may be preserved by recordation.


8. The fee simple defeasible is defined in Restatement, Property, § 16, as follows: "An estate in fee simple defeasible 
is an estate in fee simple which is subject to a special limitation (defined in § 23), a condition subsequent (defined in § 
24), an executory limitation (defined in § 25) or a combination of such restrictions." By interpreting the phrase "a claim 
of title based upon a source of title" as a recorded fee simple ownership as defined by § 500.02, a reasonable result 
follows. The fee simple estate is exempted from the clogs which impair its marketability. If such outstanding interests 


are not considered important enough to register, no action may be commenced upon them.[3] Under this interpretation, 
*102 as pointed out by 41 Minn. L. Rev. 232, 234, "* * * lessors, remaindermen and owners of defeasible fees will not 
be barred by owners of lesser interests who would lack the fee simple title necessary to invoke the act."


102


9. As was observed with reference to the Iowa act (McClain, General Limitation of Real Estate Actions, 6 Iowa L. Bull. 
77, 88), this measure is limited in its applications to cases in which the proper showing is or can be made and its 
application to each particular state of facts is to be determined as those facts arise. We may assume that the 
legislature has provided in general terms the conditions to which the act applies, leaving to the court the problem of 
determining the precise situations which come within its general provisions. Aside from the observations set forth 
hereafter which relate to continuing estates discussed in the briefs and arguments, we do not undertake to announce a 
general interpretation which might be understood to apply to each precise situation which might arise with reference to 
the myriad problems which grow out of transactions relating to real estate. In this decision we are limiting our holding 
to the question of whether the Minnesota Marketable Title Act permits the record owner of a fee simple title, as defined 
by § 500.02, to be relieved from the burdens and restrictions outstanding against such fee, where the fee title itself is 
predicated upon the instrument which contains the right or condition to be extinguished.


10. Counsel amici curiae for the plaintiff assert that the act raises serious questions as to the status of the relative 
rights of parties on all instruments of record more than 40 years and make specific reference to certain continuing 
interests in real estate. In considering this objection we must continue to keep in mind that the statute should be given 
a reasonable construction in light of its stated purpose that "ancient records shall not fetter the marketability of real 
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estate." Although the language of the statute is general, it may be limited in its operation to *103 cases which may be 
said to fall within the mischief intended to be remedied.


103


50 Am. Jur., Statutes, § 307, states:


"* * * Such general words and phrases must be construed as limited to the immediate objects of the act, however wide 
and comprehensive they may be in their literal sense. These rules are particularly applicable where they are necessary 
to prevent absurd or futile results."


There are cases in which we may imply exceptions to the general provisions of the statute without being subject to the 
criticism of having entered the legislative field. This is particularly true where the exceptions are necessary to give 
effect to legislative intent.


"* * * In this connection, it has been declared that where the whole context and the circumstances surrounding the 
adoption of an act show a legislative intention to make an exception to the general terms of the act, the exception will 
be recognized by the courts." 50 Am. Jur., Statutes, § 432.


These principles will be applied in the following interpretation of the statute as it may relate to the various interests 
which counsel amici curiae for plaintiff feel might be extinguished by the interpretation for which the defendants 
contend.


Party-wall agreements and utility easements: The statute provides (§ 541.023, subd. 6) that persons in possession of 
real estate are exempt from the requirements of filing notice. Possession obviously means actual occupancy or use of 
part or all of the real property. Such actual (or constructive) occupancy or use is itself notice of a claim or interest 
which has not been abandoned or become nominal. Thus rights under a party-wall agreement which are evidenced by 
continual use of the party wall; utility easements which are manifested by actual use and "occupancy" of the servient 
estate; and right-of-way easements which are manifested by actual use or "occupancy" (consistent with the nature of 
the easement created) are protected even if the requirement of filing notice is not met.


Mineral rights: Where there is a reservation or conveyance of mineral lands severing the mineral estate from the 
surface estate, the minerals become a separate freehold estate of inheritance. The fee simple in the *104 surface may 
be held by one person while the fee simple in the minerals is held by a different person. Washburn v. Gregory Co. 125 
Minn. 491, 147 N.W. 706, L.R.A. 1916D, 304; 36 Am. Jur., Mines and Minerals, § 36; Brown, The Taxation of Real 
Estate Subject to Mortgage and Other Incumbrances, 20 Minn. L. Rev. 347, 350. As owner of a separate fee in a 
separate "piece" of real property, the record owner of the mineral rights does not have to file a statutory notice. It is 
well established that the owner of the surface of the land and the owner of the minerals when they are severed from 
the surface estate have separate and distinct titles.


104


Mortgages: Recorded mortgages (securing monetary obligations payable over a term of at least 40 years), which are 
not barred by other statutes and which the fee owner has assumed or taken "subject to," are exempt from the 
requirement of filing notice under certain circumstances. Mortgages which are represented by a current active 
relationship with the fee owner are implicitly exempt from the requirement of filing notice. The mortgagor's affirmative 
act of making periodic payments to the mortgagee, when coupled with the terms of the recorded mortgage, is 
conclusive notice and recognition of the mortgagee's "living interest." Such an interest should be contrasted with 
possibilities of reverter and conditions subsequent which are of indefinite duration. The legislature may have properly 
assumed that these latter interests, having generally outlived the reasons for their creation, may be for the benefit of 
persons now deceased or successors who are disinterested in the observance of restrictions and conditions and that 
the interests consequently impede the full economic use of property and are contrary to public policy. As to such 
interests the filing of a written notice is essential to establish why the "condition or restriction is not, or has not become 
nominal" and that it has not been abandoned. Mortgages, on the other hand, are of definite duration; are an active 
relationship between persons currently interested in the performance of the mortgage agreement; facilitate the use and 
development of property; and are not against public policy. Current active mortgages are not "ancient records" which 
"fetter the marketability of real estate." Notice and recognition of the recorded mortgage as a valid living interest is 
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inherent in the active relationship between the fee owner and the *105 mortgagee.[4] The filing of notice within the 40-
year period after the creation of the mortgage, however, would provide more security to the mortgagee since he would 
not have to rely on having a sufficiently current and active relationship (a fact question) to preserve his right.


105


Leases: The fear that leasehold interests might ripen into ownership by reason of the Marketable Title Act is likewise 
unwarranted. See, § 504.03. Since under the interpretation we have given to the term "claim of title based upon a 
source of title," as meaning recorded fee simple ownership, owners of lesser interests in real estate lack the fee simple 
title necessary to invoke the protection of the act. 41 Minn. L. Rev. 232.


Remainder interests: The plaintiff argues that the interpretation contended for by the defendants would operate to 
defeat the interests of remaindermen and in support of his argument proposes this hypothetical situation: "By decree 
or conveyance, a life interest is vested in A in 1910 with remainder to B upon expiration of such life estate. A goes into 
and retains possession for more than 40 years. In 1955 he decides to claim adversely to B or his heirs and assigns on 
the basis of this *106 case and so notifies B. B sues to determine adverse claims, although he is not yet in 
possession." On this state of facts they suggest A would prevail because he owned an adequate source of title and B's 
only basis of claim is a document which was of record for more than 40 years.


106


It seems clear to us that it would be unreasonable and inconsistent with the statute's purpose to include within the 
meaning of the word "title" the term for years and the life estate and thus compel the reversioner or remainderman to 
file the statutory notice or be barred. It cannot be seriously argued that the holder of the life estate or his tenant would 
have an estate of inheritance which would permit him to invoke the protection of the act. "Only those who possess a 
title which complies with the conditions of the statute are qualified to invoke its aid." Lytle v. Guilliams, 241 Iowa 523, 
529, 41 N.W. (2d) 668, 672, 16 A.L.R. (2d) 1377. The legislature does not intend a result that is unreasonable; and it 
does not intend to violate the Minnesota or United States Constitutions. § 645.17(1, 3).


11. We conclude that, taking § 541.023 as a whole and construing the language used in it in light of the object and 
purpose which the legislature intended to accomplish, the term "source of title" must refer to recorded fee simple 
ownership, an estate which under § 500.02 may be "defeasible or conditional." It is the latter type of ownership, 
particularly, which may be impaired by stale conditions and restrictions which affect its marketability, and it is clear that 
the legislature intended to require those owning interests in old conditions and restrictions which burden such 
ownership to record notice of the continued existence of such rights or permit extinguishment of them.


12. The Marketable Title Act is a comprehensive plan for reform in conveyancing procedures and encompasses within 
its provisions the collective sanctions of (a) a curative act, (b) a recording act, and (c) a statute of limitations. It is a 
curative act in that it may operate to correct certain defects which have arisen in the execution of instruments in the 
chain of title. It is a recording act in that it requires notice to be given to the public of the existence of conditions and 
restrictions, which may be vested or contingent, growing out of ancient records which fetter the marketability of title 
(see, Klasen v. Thompson, 189 Minn. 254, *107 248 N.W. 817). It is as well a statute of limitations in that the filing of a 
notice is a prerequisite to preserve a right of action to enforce any right, claim, or interest in real estate founded upon 
any instrument, event, or transaction which was executed or occurred more than 40 years prior to the commencement 
of the action, whether such claim or interest is mature or immature and whether it is vested or contingent.


107


13. Curative statutes are a form of retrospective legislation which reach back on past events to correct errors or 
irregularities and to render valid and effective attempted acts which would be otherwise ineffective for the purpose the 
parties intended, particularly irregularities in conveyancing requirements. They operate to complete a transaction 
which the parties intended to accomplish but carried out imperfectly. Basye, Clearing Land Titles, §§ 201, 204. Such 
curative acts do not impair the obligation of contract. Ross v. Worthington, 11 Minn. 323 (438). Retrospective 
legislation in general, however, will not be allowed to impair rights which are vested and which constitute property 
rights. Seese v. Bethlehem Steel Co. (D. Md.) 74 F. Supp. 412, 417, affirmed (4 Cir.) 168 F. (2d) 58; Fuller v. Mohawk 
Fire Ins. Co. 187 Minn. 447, 450, 245 N.W. 617, 618.
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14. Statutes of limitations are based on the theory that it is reasonable to require that stale demands be asserted 
within a reasonable time after a cause of action has accrued. See, Basye, Clearing Land Titles, § 52. In Baker v. 
Kelley, 11 Minn. 358 at p. 371 (480 at p. 493), we said:


"* * * Statutes of limitation * * * prescribe a period within which a right may be enforced, afterward withholding a 
remedy for reasons of private justice and public policy. It would encourage fraud, oppression and interminable 
litigation, to permit a party to delay a contest until it is probable that papers may be lost, facts forgotten, or witnesses 


dead. A limitation law is intended to prevent this, and such a law is uniformly held valid."[5]


See, also, Bachertz v. Hayes-Lucas Lbr. Co. 201 Minn. 171, 275 N. W. 694.


*108 The constitutional prohibitions against retrospective legislation do not apply to statutes of limitation, "for such a 
statute will bar any right, however high the source from which it may be deduced, provided that a reasonable time is 
given a party to enforce his right." Meigs v. Roberts, 162 N.Y. 371, 378, 56 N.E. 838, 840; Day, Curative Acts and 
Limitations Acts, 9 U. of Fla. L. Rev. 145, 152; Basye, Clearing Land Titles, § 206; Opinion of the Justices, ___ N.H. 
___, 131 A. (2d) 49. This requirement of a reasonable time within which to assert the right, however, means that the 
holder of a future interest ordinarily cannot be barred by the operation of statutes of limitation until a reasonable time 
after he acquires the right to maintain an action to acquire possession. Simes and Smith, Law of Future Interests, §§ 
1962, 1963; Basye, Clearing Land Titles, § 55.


108


15. What may be a reasonable time depends upon the sound discretion of the legislature in the light of the nature of 
the subject and purpose of the enactment, and we have said that "the courts will not inquire into the wisdom of the 
exercise of this discretion by the legislature in fixing the period of legal bar, unless the time allowed is manifestly so 
short as to amount to a practical denial of justice." Hill v. Townley, 45 Minn. 167, 169, 47 N.W. 653, 654; Note, 33 
Minn. L. Rev. 54.


16. It is apparent from the recordation provisions of the 40-year statute which we are considering that the legislature 
did not intend to *109 arbitrarily wipe out old claims and interests without affording a means of preserving them and 
giving a reasonable period of time within which to take the necessary steps to accomplish that purpose. The 
recordation provisions of the act provide for a simple and easy method by which the owner of an existing old interest 
may preserve it. If he fails to take the step of filing the notice as provided, he has only himself to blame if his interest is 
extinguished. "The constitutionality of imposing this duty would seem to have been settled beyond question by the 
decisions sustaining retroactive recording statutes." Scurlock, Retroactive Legislation Affecting Interests in Land, Mich. 
Legal Studies, p. 82; Klasen v. Thompson, supra.


109


It is recognized that an amendment to a recording statute which shortens or limits the time during which a recorded 
instrument shall be effective and provides for renewal of such instrument by rerecording or refiling is constitutional as 
to existing recorded instruments where a reasonable time is allowed for compliance with the statute. Vance v. Vance, 
108 U.S. 514, 2 S. Ct. 854, 27 L. ed. 808; 45 Am. Jur., Records and Recording Laws, § 32. In Evans v. Finley, 166 
Ore. 227, 111 P. (2d) 833, 133 A.L.R. 1318, a statute was held constitutional which provided that the effect of the 
recording of a chattel mortgage would cease if an affidavit of renewal was not filed within a specified time. Numerous 
authorities were cited in support of the holding of the Oregon court including State ex rel. v. Krahmer, 105 Minn. 422, 
117 N.W. 780, 21 L.R.A. (N.S.) 157. In Jackson v. Lamphire, 28 U. S. (3 Pet.) 280, 290, 7 L. ed. 679, 683, the 
Supreme Court of the United States said that whether the challenged statute be "considered as an act of limitations, or 
one in the nature of a recording act, or as a law sui generis" it is immune to constitutional objections. The Oregon court 
in Evans v. Finley, 166 Ore. 227, 237, 111 P. (2d) 833, 837, 133 A.L.R. 1318, 1325, noted:


"* * * As a statute of limitations, it is elementary that the legislature had power to pass it; as a recording act, it imposed 
a condition easily complied with, and required long before the 3-year limitation would expire. * * * If the state has the 
power to require recording where none was necessary before, as a condition to the preservation of a lien, * * * we think 
that it can require a further recording to the same end, *110 as in the instant case, provided a reasonable time is 
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allowed in which to comply with the statute." See, Annotation, 133 A.L.R. 1325; Opinion of the Justices, ___ N.H. ___, 


131 A. (2d) 49.[6]


17. A period of nine months was provided to file the required notice. Lesser periods than this have been held 
reasonable. The court cannot overrule the decision of the legislature as to the time permitted to file the notice unless 
the term is so short that it amounts to a practical denial of the right itself and a palpable error was committed. Kozisek 
v. Brigham, 169 Minn. 57, 210 N.W. 622, 49 A.L.R. 1260; State ex rel. v. Krahmer, 105 Minn. 422, 117 N.W. 780, 21 
L.R.A. (N. S.) 157; 34 Am. Jur., Limitation of Actions, §§ 18, 21, 22.


Moreover it should be kept in mind that the Bar of Minnesota had knowledge of the enactment of this legislation. (See, 
Reprint of Program Talks from Annual Meetings, 1947, 1948, Section of Real Property Law, Minnesota State Bar 
Association.) It was aimed at an important legal reform. (See, Maloney, Comments on Minnesota Laws, 30 Minn. L. 
Rev. 32; Brehmer, Limitations of Actions, 30 Minn. L. Rev. 23; 32 M.S.A. p. 388.) The original 50-year statute was 
enacted in 1943, later amended in 1945, and again amended to its present form in 1947, by L. 1947, c. 118. On 
January 1, 1948, the provisions in the deed in question were more than 50 years old. The plaintiff's grantors on 
January 1, 1948, made no claim to this property and no conveyances from the heirs of Hoppenstedt were solicited until 
late in 1952. Plaintiff's action was started February 28, 1953. In any event, lack of notice here is not a valid 
consideration.


18. It has been argued that § 541.023 is unconstitutional by reason of the fact that in the first sentence of subd. 1 the 
clause: "As against a claim of title based upon a source of title, which source has then *111 been of record at least 40 
years" is so vague and ambiguous as to render it meaningless.


111


In considering this contention we must be guided by the following well-established rule of construction:


"* * * A statute will not be declared void for vagueness and uncertainty where the meaning thereof may be implied, or 
where it employs words in common use, or words commonly understood, or words previously judicially defined, or 
having a settled meaning in law, or a technical or other special meaning well enough known * * *, or an unmistakable 
significance in the connection in which they are employed. In short, legislation otherwise valid will not be judicially 
declared null and void on the ground that the same is unintelligible and meaningless unless it is so imperfect and so 
deficient in its details as to render it impossible of execution and enforcement, and is susceptible of no reasonable 
construction that will support and give it effect, and the court finds itself unable to define the purpose and intent of the 
legislature." 50 Am. Jur., Statutes, § 473.


This general rule is applied by our court. See cases cited 17 Dunnell, Dig. (3 ed.) § 8995. It is a cardinal rule of 
construction that, rather than pronounce a statute unconstitutional and void, the court will draw inferences from the 
evident intent of the legislature. State ex rel. Foot v. Bazille, 97 Minn. 11, 106 N.W. 93, 6 L.R.A. (N.S.) 732. Extreme 
caution should be exercised by courts before declaring a statute void and it should be upheld unless it is so uncertain 
and indefinite that, after exhausting all rules of construction, it is impossible to ascertain the legislative intent. See, 
Anderson v. Burnquist, 216 Minn. 49, 11 N.W. (2d) 776.


19. The policy expressly stated by the act itself that ancient records shall not fetter the marketability of real estate must 
be a rule and guide in determining the meaning of the term "source of title" as used in the statute. Applying this rule so 
as to determine the kind of "title" whose marketability the legislature desires to promote, we conclude that by use of 
the term "claim of title based upon a source of title," the marketability of which might be impaired by a condition 
subsequent or restriction, the legislature had in mind the recorded fee simple title *112 which may be a defeasible or 
conditional estate as defined by § 500.02.


112


20-21. The plaintiff has contended that the term "source of title" is susceptible of so many varying and conflicting 
definitions that it is meaningless. Citing B.W. & Leo Harris Co. v. City of Hastings, 240 Minn. 44, 59 N.W. (2d) 813, he 
asserts that the grantee in a stray or interloping deed might become "the absolute owner" of property. We do not think 
the statute lends itself to an interpretation to the effect that title may be founded on a stray, accidental, or interloping 
conveyance. Its object is to provide, for the recorded fee simple ownership, an exemption from the burdens of old 
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conditions and restrictions which at each transfer of the property interfere with its marketability. The statute does not 
operate to provide a foundation for a new title. But, in view of the persuasive arguments of the counsel amici curiae, it 
may be of benefit to examine more closely the objects which the statute seeks to accomplish.


For § 541.023 to operate in a particular case to extinguish any interest, two basic requirements are necessary. First, 
the party desiring to invoke the statute for his own benefit must have a requisite "claim of title based upon a source of 
title, which source has then been of record at least 40 years," (i.e., a recorded fee simple title). Secondly, the person 
against whom the act is invoked must be one who is "conclusively presumed to have abandoned all right, claim, 
interest * * *" in the property (subd. 5).


There are three classes of persons against whom no one can invoke the act. They are (1) those persons who seek to 
enforce any right, claim, interest, encumbrance, or lien founded upon any instrument, event, or transaction which was 
executed or occurred within 40 years prior to the commencement of the action; (2) those persons who seek to enforce 
a claim founded on any such instrument or event which was executed or occurred over 40 years prior to the 
commencement of the action, if they have filed proper notice within 40 years of the execution or occurrence of the 
instrument, event, or transaction upon which it is founded; and (3) those excepted by subd. 6 of the act, which includes 
persons in possession.


In B.W. & Leo Harris Co. v. City of Hastings, supra, the Harris Company was in fact the record owner of the fee. While 
it is not *113 clear from the opinion that the court recognized the city's adverse possession, nevertheless, that fact was 
conceded for the purpose of discussing the principles of law involved. Neither party was in possession. It follows that, 
since Harris Company had "a claim of title based upon a source of title * * * of record at least 40 years," it was the 
beneficiary of the act. Since the city came within the category of that class of persons who seek to enforce a "right, 
claim, interest * * * founded upon [an] event [adverse possession] * * * which * * * occurred more than 40 years prior to 
the commencement of such action," the court held that Harris Company was entitled to the protection of the act 
because the city was neither in possession nor had it filed a notice in accordance with the recordation provisions of the 
act.


113


22. We must reject the construction suggested by counsel amici curiae for plaintiff that the 40-year period does not 
begin to run in favor of a determinable fee or a fee subject to a condition subsequent until after a breach of the 
restriction. Applying that construction to the facts of the instant case, where the restrictions were created in 1897 and 
broken in 1946, the 40-year period would not expire until 1986; and if a restriction were created in 1800 and not 
breached until 2000, the 40-year period would not expire until the year 2040. Some other statute of limitations, or 
adverse possession, or laches would probably operate within 40 years after breach and § 541.023 would be 
unnecessary. The economic reason for which the original grantor imposed the restriction in either of these cases 
would probably have ceased long before its breach; yet unless it is breached the restriction has an indefinite duration. 
We may assume that in enacting this statute the legislature adopted the view that such a restriction on the fee is 
probably so scattered among numerous heirs and assignees that it is almost impossible to locate them. In the case 
before us the plaintiff who purchased quitclaims from the heirs was himself unable to acquire the total interest. 
Outstanding interests of this nature are likely to have merely nuisance value 40 years after their creation. They are the 
type of clogs at which the provisions of the act are aimed. Obviously the policy of preventing ancient records from 
fettering the marketability of the fee is frustrated by the construction contended for by the plaintiff.


23. Plaintiff asserts that Messner did not have a sufficient "source *114 of title" to invoke the act. The term "source of 
title" must be interpreted in light of the stated policy of the act that "ancient records shall not fetter the marketability of 
real estate." We cannot agree with the argument of the plaintiff that the act can only be invoked by one who owns "a 
separate and complete source of title which has been of record at least 40 years and for that period is not subject to 
the adverse claim to be barred." If the Minnesota Marketable Title Act contained the same provision as the Indiana law 
(Burns Ind. Stat. Ann. § 2-632) there would be some force to his contention. That statute provides: "* * * This section 
shall mean that the record title owner shall have a marketable title of that interest in the real property which the 
muniments of his title purport to convey to him." One writer has said that this provision expressly excepts interests 
created by provisions of limitations contained in the muniments of title of the record owner. The Minnesota act (M.S.A. 
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541.023, subd. 1) is entirely different in that it specifically refers to "vested or contingent rights claimed under a 
condition subsequent or restriction" as evils intended to be eliminated in attaining the goal of free alienability of land. 
The plaintiff fails to point out, under the construction he suggests, how the statute would be of any real value in 
fostering the marketability of a fee title. It seems to us that the provision in the Indiana act defeats in large measure the 
very purpose of this type of legislation which is intended to relieve a chain of title from the accumulated burdens of old 
conditions and restrictions set forth in provisions contained in instruments making up the chain of title.


24. The plaintiff argues that the right of reentry or reverter is an enforceable and vested right in land and asserts that 
the application of the statute as between parties to the same instrument may produce consequences in violation of the 
contract and due process of law provisions of our state and Federal Constitutions. In Scanlan v. Grimmer, 71 Minn. 
351, 74 N.W. 146, where the purchaser of real estate assumed a mortgage and took title and then attempted to 
repudiate the mortgage on the property he had purchased, the court held that one cannot accept the benefits 
conferred by a deed and repudiate the burden imposed by it. On this authority the plaintiff contends that the 
Marketable Title Act does not relieve the record owner of a fee simple title *115 from the burdens and restrictions 
outstanding against such fee where the fee title itself is predicated upon the instrument which contains the right or 
condition to be extinguished.


115


As we have heretofore noted, a statute of limitations necessarily deprives a person of an interest which he would be 
able to assert in the absence of the statute if he fails to commence action in the stated period. Marketable title acts 
merely require filing notice rather than commencing an action; hence they may apply to vested future interests. If § 
541.023 automatically barred a vested right retroactively without providing an opportunity to protect that interest, the 
plaintiff's argument that vested substantial rights cannot be barred would have considerably more force. On the 
contrary, however, § 541.023 allowed nine months for any outstanding interest to be protected by the easy expediency 
of recording notice. No one has a vested right in any particular remedy and the legislature may change or modify the 
existing remedies for the enforcement and protection of the contract rights as long as an adequate remedy remains. 
Standard Salt & Cement Co. v. National Surety Co. 134 Minn. 121, 158 N.W. 802; State ex rel. v. Krahmer, 105 Minn. 
422, 117 N.W. 780, 21 L.R.A. (N.S.) 157; Kipp v. Johnson, 31 Minn. 360, 17 N.W. 957; 11 Dunnell, Dig. (3 ed.) § 
5589.


25. Three cases have been called to our attention relating to the interpretation of what are said to be comparable acts. 
The only one which deals with what might be called a marketable title act is that of Lane v. Travelers Ins. Co. 230 Iowa 
973, 299 N.W. 553, which relates to the Iowa act, reference to which already has been made in this opinion. In 
discussing that act, in a decision which held that the statute operated to bar the interests of contingent remaindermen 


following a life estate, the Supreme Court of Iowa said (230 Iowa 978, 299 N.W. 555):[7]


"Nor are we concerned with the policy of the lawmakers in enacting this measure. We may observe, however, that 
there can be little doubt of the desirability of statutes giving greater effect and stability to record *116 titles. We believe 
it our duty to enforce this statute as written."


116


Biltmore Village v. Royal (Fla.) 71 So. (2d) 727, 41 A.L.R. (2d) 1380, held a statute unconstitutional as an impairment 
of contract and denial of due process, which statute declared void all reverter and forfeiture provisions in deeds and 
plats executed more than 21 years prior to the passage of the act. That act gave the holder of a possibility of reverter 
one year from its effective date to institute suit to establish or enforce such right. The court said (71 So. [2d] 729):


"* * * The trouble with such a savings clause is that it arbitrarily cuts off the right in one year unless suit is brought to 
enforce it. Such a saving provision affords no remedy to those situated like appellant, where breach of the covenant 
has not accrued, so as to actuate the enforcement of the right of reverter."


We held to the same effect in Baker v. Kelley, 11 Minn. 358 (480). However, the provisions of the Florida statute 
should be distinguished from those of the Minnesota Marketable Title Act in that the Minnesota act requires that the 
owner of the outstanding interest shall merely be required to file his notice of claim, after which the right to enforce the 
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claim may continue to exist indefinitely. In other words, we do not have before us a statute which operates to bar the 
claimant's remedy before he has had an opportunity to assert it.


In connection with the jurisdiction of Florida, however, it should be noted that the supreme court of that state has held 
that the legislature may legitimately use a recording statute as a means of getting rid of stale claims. In Mahood v. 
Bessemer Properties, Inc. 154 Fla. 710, 18 So. (2d) 775, 153 A.L.R. 1199, it was held that the aftermath of worthless 
contracts for the purchase of land, which were left by the collapse of the Florida real estate boom of the 1920's, 
justified a statute under the terms of which persons who had contracted to purchase land prior to a certain date but 
had not placed a deed on record or obtained a decree and were not in possession were declared to have no interest in 
the land unless they had given notoriety to their claims by recordation in one of the several ways specified and within 
six months from *117 the adoption of the statute.117


In Trustees of Schools v. Batdorf, 6 Ill. (2d) 486, 130 N.E. (2d) 111, the facts were quite similar to the case before us. 
That case involved deeds to school districts containing a somewhat similar restrictive provision. The court held that the 
act providing that neither possibilities of reverter nor rights of entry or reentry for breach of condition subsequent, 
where condition has not been broken, shall be valid for a longer period than 50 years from the date of creation of the 
condition or possibility of reverter, was not unconstitutional on the grounds that it was an ex post facto law and in 
violation of the due process clauses of the state and Federal constitutions. U.S. Const. Amend. XIV, § 1; U.S. Const. 
art. I, § 10.


While the Illinois court stated that (6 Ill. [2d] 492, 130 N.E. [2d] 115) "a more sensitive treatment of the problem" might 
have been considered, it indicated that the fostering marketability of title is sufficient social and economic reason for 
retroactively barring these reverter interests. Since the Illinois statutes automatically extinguish an interest 50 years 
old, without permitting an opportunity to preserve such interests, this authority should be distinguished on the same 
basis as set forth in our discussion of the Florida case.


It is apparent that the Illinois authority goes much further than is necessary for us to go in upholding § 541.023. The 
statute before us does not operate to automatically terminate conditions already in existence. It is in part a statute of 
limitations, except that it merely requires record notice to be filed within a stated period rather than requiring that an 
action be commenced to assert any outstanding interest.


26. It appears further that the constitutionality of the Minnesota statute is preserved by the provisions exempting 
persons in "possession of real estate" from the requirement of filing notice and allowing persons not in possession a 
reasonable time to file statutory notice. See, Aigler, Constitutionality of Marketable Title Acts, 50 Mich. L. Rev. 185; 38 
Minn. L. Rev. 285; Hammon v. Hatfield, 192 Minn. 259, 256 N.W. 94.


27. While the plaintiff admits that he and his grantors were not in actual possession of the premises prior to the 
commencement of the action, he contends that they had constructive possession of vacant *118 land so as to bring 
themselves within the provisions of subd. 6 which except from the statute rights of persons in possession. Holding that 
the possession to which the statute referred is the same type of possession which constitutes constructive notice 
under the real estate recording act, § 507.34, we stated in B.W. & Leo Harris Co. v. City of Hastings (240 Minn. 49, 59 
N.W. [2d] 816):


118


"* * * In our opinion it [possession] must be present, actual, open, and exclusive and must be inconsistent with the title 
of the person who is protected by this section. It cannot be equivocal or ambiguous but must be of a character which 
would put a prudent person on inquiry."


28. It has been suggested that § 500.20(2), the 30-year statute of limitations relating to covenants, conditions, or 
restrictions, might conflict with § 541.023, the Marketable Title Act, so as to render the latter unconstitutional as being 
vague. Section 500.20(1) merely applies to conditions that have become nominal. Subd. 2 limits the duration of 
conditions "hereafter created" to 30 years. Neither subdivision applies to bar substantial interests which were created 
long before the enactment of § 500.20(1) and which now fetter the marketability of title. The policy of § 541.023 is to 
require such interests to be recorded again by filing notice. Section 541.023 also assists the operation of § 500.20 by 
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requiring notice filed thereunder to state affirmatively why such conditions have not become nominal. (If nominal, the 
condition is barred by § 500.20 even if it is filed under § 541.023.) Hence, the two statutes complement each other 
rather than conflicting with each other.


Where two statutes do conflict "the law latest in date of final enactment * * * shall prevail" but "the two shall be 
construed, if possible, so that effect may be given to both." § 645.26. Repeal by implication is not favored unless the 
latter statute fully covers the subject of the prior one and is manifestly inconsistent with it. State v. Northwest Linseed 
Co. 209 Minn. 422, 297 N.W. 635; 17 Dunnell, Dig. (3 ed.) § 8927. The Marketable Title Act, having been enacted 
after § 500.20, would not be unconstitutional even if it did conflict with § 500.20.


29. Are the exceptions set forth in subd. 6 of the act so arbitrary and discriminatory as to constitute class or special 
legislation forbidden *119 by Minn. Const. art. 1, § 2, and art. 4, § 33? This objection is directed at the provision which 
states that the act "shall not impair the record title or record interest, or title obtained by or through any congressional 
or legislative grant, of any railroad corporation or other public service corporation or any trustee or receiver thereof or 
of any educational or religious corporation * * * nor shall this section require the filing of any notice * * * as to any 


undischarged mortgage or deed of trust executed by any such corporation or any trustee or receiver thereof * * *."[8]


Where exemptions from the operation of general laws are made applicable to persons of the same class similarly 
situated, such provisions are not invalid as granting special privileges or immunities. 16A C.J.S., Constitutional Law, § 
465. The constitutional prohibition against special legislation does not prevent the legislature from dividing a subject 
into classes and a classification made pursuant to a public purpose which has a rational basis upon any conceivable 
state of the facts, although the court does not perceive all the facts justifying the classification is not invalid. The 
responsibility for such classification rests primarily with the legislature and will be held proper if (a) the classification 
applies to and embraces all who are similarly situated with respect to conditions or wants justifying appropriate 
legislation; (b) the distinctions are not manifestly arbitrary or fanciful but are genuine and substantial so as to provide a 
natural and reasonable basis justifying the distinction; and (c) there is an evident connection between the distinctive 
needs peculiar to the class and the remedy or regulations therefor which the law purports to provide. Loew v. Hagerle 
Brothers, 226 Minn. 485, 33 N.W. (2d) 598; State v. Marcus, 210 Minn. 576, 299 N.W. 241; State v. LeFebvre, 174 
Minn. 248, 219 N.W. 167; General Mills, Inc. v. Div. of Employment and Security, 224 Minn. 306, 28 N.W. (2d) 847.


119


*120 In Boston & Albany Railroad v. Reardon, 226 Mass. 286, 290, 115 N.E. 408, 410, the court, in considering a 
statute which provided that railroad property may not be acquired by adverse possession by abutting owners, held that 
such statute did not contravene the constitutional prohibition against class legislation and observed: "The real estate of 
railroads is in a sense impressed with a public use. Heavy obligations are imposed on them. Their operation to a 
considerable extent is regulated by public authorities. The real estate of such corporations may in the respect provided 
by the instant statute be protected against invasion by adverse possession without violation of the fundamental law." 
The legislature could determine that the nature of the ownership of real estate acquired by the named institutions 
through congressional or legislative grant constituted a basis for a reasonable classification for exempting them from 
the provisions of the act.


120


The following appears to be the controlling authority with reference to exceptions in recording acts:


"* * * The time and manner of their operation, the exceptions to them, and the acts from which the time limited shall 
begin to run, will generally depend on the sound discretion of the legislature, according to the nature of the titles, the 
situation of the country, and the emergency which leads to their enactment. * * * [Italics supplied.]


"* * * Whether it is considered as an act of limitations, or one in the nature of a recording act, or as a law sui generis, * 
* * we are unanimously of opinion, that it is not a law which impairs the obligation of a contract; * * *." Jackson v. 
Lamphire, 28 U.S. (3 Pet.) 280, 290, 7 L. ed. 679, 683; 45 Am. Jur., Records and Recording Laws, § 30, notes 19 and 
20; N.P. Ry. Co. v. Townsend, 190 U.S. 267, 23 S. Ct. 671, 47 L. ed. 1044.


There is nothing to indicate here that the legislature acted arbitrarily in classifying the exceptions in this particular act 
so that persons similarly situated were arbitrarily treated differently or that the legislature abused its authority.
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30. An examination of the various marketable title acts[9] indicates *121 that they were intended to operate as statutes 
of limitation to bar all interests, including vested future interests, if proper notice is not filed, as well as to correct 
irregularities that can be reached by pure curative statutes. The language of our statute itself supports this view. 
Basye, Clearing Land Titles, § 171, et seq.


121


Yielding to the demand to solve the problems created by restrictions unlimited in time, a number of marketable title 
acts have been passed by various states. Such limiting statutes are considered vital to all who are engaged in or 
concerned with the conveyance of real property. They proceed upon the theory that the economic advantages of being 
able to pass uncluttered title to land far outweigh any value which the outdated restrictions may have for the person in 
whose favor they operate. These statutes reflect the appraisal of state legislatures of the "actual economic significance 
of these interests weighed against the inconvenience and expense caused by their continued existence for unlimited 
periods without regard to altered circumstances." Trustees of Schools v. Batdorf, 6 Ill. (2d) 486, 492, 130 N.E. (2d) 
111, 115; see, 43 Ill. L. Rev. 90. They must be construed in the light of the public good in terms of more secure land 
transactions which outweighs the burden and risk imposed upon owners of old outstanding rights to record their 
interests.


Reversed.


The opinion filed herein August 10, 1956, is hereby withdrawn and the foregoing opinion is substituted in lieu thereof.


[1] Mr. Justice Holmes in Johnson v. United States (1 Cir.) 163 F. 30, 32, 18 L.R.A. (N.S.) 1194, 1195. Cf. Gooch v. Oregon Short 
Line R. Co. 258 U.S. 22, 24, 42 S. Ct. 192, 193, 66 L. ed. 443, 445; South & Central American Commercial Co. v. Panama R. Co. 
237 N.Y. 287, 291, 142 N.E. 666, 667; Van Beeck v. Sabine Towing Co. 300 U.S. 342, 57 S. Ct. 452, 81 L. ed. 685, 690.


[2] A further and even more explicit indication of the legislative assumption that this statute refers to conditions subsequent or 
determinable fees is found in an examination of subd. 6 of the act. In that subdivision, after excepting the title of railroad corporations 
derived from legislative grants from the operation of the statute, the legislature said the exception shall not include any conditions 
subsequent or restrictions contained in any deed of conveyance made by a railroad company. It is thus apparent that the legislature 
has indicated that it assumes these interests are covered generally (namely for nonrailroad interests) in the statute and must be filed 
to be preserved. See, also, 33 Minn. L. Rev. 54, 63, "This further illustrates the strong legislative sentiment in favor of freeing land of 
restrictive covenants."


[3] Perpetual rights of entry and possibilities of reverter "hinder, although they do not prevent, the use and, consequently, the 
alienation of the estates subject to them. Reserved, perhaps, to protect some other interest of the grantor, they may become 
valueless to him, but yet remain encumbrances on the estate conveyed. While always releasable, it becomes increasingly difficult to 
procure a release, as the number of persons to whom they go by descent may greatly increase on each succession." Fraser, Future 
Interests, Uses and Trusts in Minnesota, 28 M.S.A. p. 59.


[4] It should be noted that these observations do not apply to ancient mortgages which do not represent a current and active 
relationship between the fee owner and the mortgagee. In expressing a view as to the validity of a statute barring ancient mortgages 
not rerecorded within a 40-year period, the Supreme Court of New Hampshire said in Opinion of the Justices, ___ N.H. ___, 131 A. 
(2d) 49, 50: 


"* * * Statutes of limitation barring ancient mortgages proceed on the theory that free alienability of land is a major goal of modern real 
property law. Basye, Clearing Land Titles, §§ 71, 76 (1953). Since many ancient mortgages have not been discharged of record, they 
subsist as a cloud on the title long after the debts which they secure have become barred. 2 Glenn, Mortgages, § 141 (1943). `That a 
mortgage given and maturing nearly a century ago may still impair marketability of the land on which it was given is dramatically 
illustrated by Marshall v. Francis (1954) 332 Mass. 282, 124 N.E. 2d 803, noted in 25 Boston Bar Bull. 295 (1954), in which a 
mortgage executed in 1863 payable in 1867 for $350 on which $300 was thereafter paid and was held to have potential vitality in 
1954 so as to preclude registration of the land free from the mortgage notwithstanding that several intervening deeds and mortgages 
made no mention of it.' Basye, supra, § 71 (1956 Supp.)."


[5] The statement most frequently quoted on this subject is by Mr. Justice Jackson in Chase Securities Corp. v. Donaldson, 325 U.S. 
304, 314, 65 S. Ct. 1137, 1142, 89 L. ed. 1628, 1635: 


"Statutes of limitation find their justification in necessity and convenience rather than in logic. They represent expedients, rather than 
principles. They are practical and pragmatic devices to spare the courts from litigation of stale claims, and the citizen from being put 
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to his defense after memories have faded, witnesses have died or disappeared, and evidence has been lost. * * * They are by 
definition arbitrary and their operation does not discriminate between the just and the unjust claim, or the voidable and unavoidable 
delay. They have come into the law not through the judicial process but through legislation. They represent a public policy about the 
privilege to litigate. Their shelter has never been regarded as what now is called a `fundamental' right or what used to be called a 
`natural' right of the individual. He may, of course, have the protection of the policy while it exists, but the history of pleas of limitation 
shows them to be good only by legislative grace and to be subject to a relatively large degree of legislative control."


[6] Scurlock, Retroactive Legislation Affecting Interest in Land, Mich. Legal Studies, p. 77, cites Myers v. Wheelock, 60 Kan. 747, 57 
P. 956, as authority for this statement: 


"* * * Even a recording statute which would retroactively negative, as to the immediate parties, the legal effect of existing instruments 
for failure to record would probably stand the test of constitutionality, provided a reasonable time were given in which to perform the 
additional acts necessary to the effectiveness of the instruments."


[7] An examination of the various marketability statutes of other states is helpful in understanding of the objects and purposes 
intended to be accomplished by such legislation. However, because of their varied composition, pattern, and approach to the problem 
they do not serve as satisfactory guides to an interpretation of our statute. See, infra, footnote 9 (collecting citations to other acts).


[8] Section 541.023 is the only Marketable Title Act that excepts charitable institutions, but this exception is not uncommon in ordinary 
statutes of limitation. Basye, Clearing Land Titles, § 53. The marketable title acts of several states except railroad and public service 
corporations under certain circumstances. Id. c. 9. Four other states including Michigan, North Dakota, South Dakota, and Wisconsin 
have statutes containing a somewhat similar exception.


[9] Michigan — Michigan Comp. Laws 1948, § 565.101; Nebraska — Nebraska Rev. Stat. §§ 76-288 to 294; Iowa — Iowa Code 
1950, § 614.17; Wisconsin — Wisconsin Stat. § 330.15; South Dakota — L. 1947, c. 233; North Dakota — North Dakota Rev. Code, 
1953 Supp. c. 47-19A; Indiana — Burns Ind. Stat. Ann. §§ 2-628 to 638; Illinois — Ill. Ann. Stat. c. 83, § 10a.
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TN 16.02.01  Alienation of Homestead Property by Guardian  (Rev. 12/04)  
 


For issuing a title policy, may a deed or mortgage of homestead property executed by a         
guardian for an incapacitated owner or spouse be relied on? The answer turns on the date of           
delivery of the deed or mortgage. There have been several changes in the statutory law on this        
subject. On or after October 1, 1970, through June 30, 1975, and on or after October 1, 1977,     
homestead property may be conveyed or encumbered by the guardian of the property of an    
incapacitated owner or spouse on petition and order of the circuit court. See Sec. 744.441(12), F.S.       
See also Title Standard 18.6. 


 








Select Year:   2002  Go


The 2002 Florida Statutes


Title X
PUBLIC OFFICERS, EMPLOYEES, AND RECORDS


Chapter 117
NOTARIES PUBLIC


View Entire Chapter


117.05  Use of notary commission; unlawful use; notary fee; seal; duties; employer liability; name 
change; advertising; photocopies; penalties.-- 


(1)  No person shall obtain or use a notary public commission in other than his or her legal name, and it 
is unlawful for a notary public to notarize his or her own signature. Any person applying for a notary 
public commission must submit proof of identity to the Department of State if so requested. Any person 
who violates the provisions of this subsection is guilty of a felony of the third degree, punishable as 
provided in s. 775.082, s. 775.083, or s. 775.084.


(2)(a)  The fee of a notary public may not exceed $10 for any one notarial act, except as provided in s. 
117.045.


(b)  A notary public may not charge a fee for witnessing an absentee ballot in an election, and must 
witness such a ballot upon the request of an elector, provided the notarial act is in accordance with the 
provisions of this chapter. 


(3)(a)  A notary public seal shall be affixed to all notarized paper documents and shall be of the rubber 
stamp type and shall include the words "Notary Public-State of Florida." The seal shall also include the 
name of the notary public, the date of expiration of the commission of the notary public, and the 
commission number. The rubber stamp seal must be affixed to the notarized paper document in 
photographically reproducible black ink. Every notary public shall print, type, or stamp below his or her 
signature on a paper document his or her name exactly as commissioned. An impression-type seal may 
be used in addition to the rubber stamp seal, but the rubber stamp seal shall be the official seal for use 
on a paper document, and the impression-type seal may not be substituted therefor. 


(b)  Any notary public whose term of appointment extends beyond January 1, 1992, is required to use a 
rubber stamp type notary public seal on paper documents only upon reappointment on or after January 
1, 1992. 


(c)  The notary public official seal and the certificate of notary public commission are the exclusive 
property of the notary public and must be kept under the direct and exclusive control of the notary 
public. The seal and certificate of commission must not be surrendered to an employer upon termination 
of employment, regardless of whether the employer paid for the seal or for the commission. 


(d)  A notary public whose official seal is lost, stolen, or believed to be in the possession of another 
person shall immediately notify the Department of State or the Governor in writing. 
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(e)  Any person who unlawfully possesses a notary public official seal or any papers or copies relating to 
notarial acts is guilty of a misdemeanor of the second degree, punishable as provided in s. 775.082 or s. 
775.083.


(4)  When notarizing a signature, a notary public shall complete a jurat or notarial certificate in 
substantially the same form as those found in subsection (13). The jurat or certificate of 
acknowledgment shall contain the following elements: 


(a)  The venue stating the location of the notarization in the format, "State of Florida, County of 
_______________." 


(b)  The type of notarial act performed, an oath or an acknowledgment, evidenced by the words "sworn" 
or "acknowledged." 


(c)  That the signer personally appeared before the notary public at the time of the notarization. 


(d)  The exact date of the notarial act. 


(e)  The name of the person whose signature is being notarized. It is presumed, absent such specific 
notation by the notary public, that notarization is to all signatures. 


(f)  The specific type of identification the notary public is relying upon in identifying the signer, either 
based on personal knowledge or satisfactory evidence specified in subsection (5). 


(g)  The notary's official signature. 


(h)  The notary's name, typed, printed, or stamped below the signature. 


(i)  The notary's official seal affixed below or to either side of the notary's signature. 


(5)  A notary public may not notarize a signature on a document unless he or she personally knows, or 
has satisfactory evidence, that the person whose signature is to be notarized is the individual who is 
described in and who is executing the instrument. A notary public shall certify in the certificate of 
acknowledgment or jurat the type of identification, either based on personal knowledge or other form 
of identification, upon which the notary public is relying. 


(a)  For purposes of this subsection, "personally knows" means having an acquaintance, derived from 
association with the individual, which establishes the individual's identity with at least a reasonable 
certainty. 


(b)  For the purposes of this subsection, "satisfactory evidence" means the absence of any information, 
evidence, or other circumstances which would lead a reasonable person to believe that the person 
whose signature is to be notarized is not the person he or she claims to be and any one of the following: 


1.  The sworn written statement of one credible witness personally known to the notary public or the 
sworn written statement of two credible witnesses whose identities are proven to the notary public 
upon the presentation of satisfactory evidence that each of the following is true: 


a.  That the person whose signature is to be notarized is the person named in the document; 


b.  That the person whose signature is to be notarized is personally known to the witnesses; 


Page 2 of 9Statutes & Constitution :View Statutes :->2002->Ch0117->Section 05 : Online Sunshine


4/23/2013http://www.leg.state.fl.us/Statutes/index.cfm?App_mode=Display_Statute&Search_String...







c.  That it is the reasonable belief of the witnesses that the circumstances of the person whose signature 
is to be notarized are such that it would be very difficult or impossible for that person to obtain another 
acceptable form of identification; 


d.  That it is the reasonable belief of the witnesses that the person whose signature is to be notarized 
does not possess any of the identification documents specified in subparagraph 2.; and 


e.  That the witnesses do not have a financial interest in nor are parties to the underlying transaction; 
or 


2.  Reasonable reliance on the presentation to the notary public of any one of the following forms of 
identification, if the document is current or has been issued within the past 5 years and bears a serial or 
other identifying number: 


a.  A Florida identification card or driver's license issued by the public agency authorized to issue driver's 
licenses; 


b.  A passport issued by the Department of State of the United States; 


c.  A passport issued by a foreign government if the document is stamped by the United States 
Immigration and Naturalization Service; 


d.  A driver's license or an identification card issued by a public agency authorized to issue driver's 
licenses in a state other than Florida, a territory of the United States, or Canada or Mexico; 


e.  An identification card issued by any branch of the armed forces of the United States; 


f.  An inmate identification card issued on or after January 1, 1991, by the Florida Department of 
Corrections for an inmate who is in the custody of the department; 


g.  An inmate identification card issued by the United States Department of Justice, Bureau of Prisons, 
for an inmate who is in the custody of the department; 


h.  A sworn, written statement from a sworn law enforcement officer that the forms of identification for 
an inmate in an institution of confinement were confiscated upon confinement and that the person 
named in the document is the person whose signature is to be notarized; or 


i.  An identification card issued by the United States Immigration and Naturalization Service. 


(6)  The employer of a notary public shall be liable to the persons involved for all damages proximately 
caused by the notary's official misconduct, if the notary public was acting within the scope of his or her 
employment at the time the notary engaged in the official misconduct. 


(7)  Any person who acts as or otherwise willfully impersonates a notary public while not lawfully 
appointed and commissioned to perform notarial acts is guilty of a misdemeanor of the second degree, 
punishable as provided in s. 775.082 or s. 775.083.


(8)  Any notary public who knowingly acts as a notary public after his or her commission has expired is 
guilty of a misdemeanor of the second degree, punishable as provided in s. 775.082 or s. 775.083.
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(9)  Any notary public who lawfully changes his or her name shall, within 60 days after such change, 
request an amended commission from the Secretary of State and shall send $25, his or her current 
commission, and a notice of change form, obtained from the Secretary of State, which shall include the 
new name and contain a specimen of his or her official signature. The Secretary of State shall issue an 
amended commission to the notary public in the new name. A rider to the notary public's bond must 
accompany the notice of change form. After submitting the required notice of change form and rider to 
the Secretary of State, the notary public may continue to perform notarial acts in his or her former 
name for 60 days or until receipt of the amended commission, whichever date is earlier. 


(10)  A notary public who is not an attorney who advertises the services of a notary public in a language 
other than English, whether by radio, television, signs, pamphlets, newspapers, or other written 
communication, with the exception of a single desk plaque, shall post or otherwise include with the 
advertisement a notice in English and in the language used for the advertisement. The notice shall be of 
a conspicuous size, if in writing, and shall state: "I AM NOT AN ATTORNEY LICENSED TO PRACTICE LAW IN 
THE STATE OF FLORIDA, AND I MAY NOT GIVE LEGAL ADVICE OR ACCEPT FEES FOR LEGAL ADVICE." If the 
advertisement is by radio or television, the statement may be modified but must include substantially 
the same message. 


(11)  Literal translation of the phrase "Notary Public" into a language other than English is prohibited in 
an advertisement for notarial services. 


(12)(a)  A notary public may supervise the making of a photocopy of an original document and attest to 
the trueness of the copy, provided the document is neither a vital record in this state, another state, a 
territory of the United States, or another country, nor a public record, if a copy can be made by the 
custodian of the public record. 


(b)  A notary public must use a certificate in substantially the following form in notarizing an attested 
copy: 


STATE OF FLORIDA 
COUNTY OF __________ 


On this _____ day of __________,  (year) , I attest that the preceding or attached document is a true, 


exact, complete, and unaltered photocopy made by me of  (description of document)  presented to me by 


the document's custodian, ____________________, and, to the best of my knowledge, that the 
photocopied document is neither a vital record nor a public record, certified copies of which are 
available from an official source other than a notary public. 


 (Official Notary Signature and Notary Seal) 


 (Name of Notary Typed, Printed or Stamped) 
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(13)  The following notarial certificates are sufficient for the purposes indicated, if completed with the 
information required by this chapter. The specification of forms under this subsection does not preclude 
the use of other forms. 


(a)  For an oath or affirmation: 


STATE OF FLORIDA 
COUNTY OF __________ 


Sworn to (or affirmed) and subscribed before me this _____ day of __________,  (year) , by  (name of person 


making statement) . 


 (Signature of Notary Public - State of Florida) 


 (Print, Type, or Stamp Commissioned Name of Notary Public) 


Personally Known __________ OR Produced Identification __________ 


Type of Identification Produced


(b)  For an acknowledgment in an individual capacity: 


STATE OF FLORIDA 
COUNTY OF __________ 


The foregoing instrument was acknowledged before me this _____ day of __________,  (year) , by  (name 


of person acknowledging) . 


 (Signature of Notary Public - State of Florida) 


 (Print, Type, or Stamp Commissioned Name of Notary Public) 


Personally Known __________ OR Produced Identification __________ 


Type of Identification Produced
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(c)  For an acknowledgment in a representative capacity: 


STATE OF FLORIDA 
COUNTY OF __________ 


The foregoing instrument was acknowledged before me this _____ day of __________,  (year) , by  (name 


of person)  as  (type of authority, . . . e.g. officer, trustee, attorney in fact)  for  (name of party on behalf of whom 


instrument was executed) . 


 (Signature of Notary Public - State of Florida) 


 (Print, Type, or Stamp Commissioned Name of Notary Public) 


Personally Known __________ OR Produced Identification __________ 


Type of Identification Produced


(14)  A notary public must make reasonable accommodations to provide notarial services to persons with 
disabilities. 


(a)  A notary public may notarize the signature of a person who is blind after the notary public has read 
the entire instrument to that person. 


(b)  A notary public may notarize the signature of a person who signs with a mark if: 


1.  The document signing is witnessed by two disinterested persons; 


2.  The notary prints the person's first name at the beginning of the designated signature line and the 
person's last name at the end of the designated signature line; and 


3.  The notary prints the words "his (or her) mark" below the person's signature mark. 


(c)  The following notarial certificates are sufficient for the purpose of notarizing for a person who signs 
with a mark: 


1.  For an oath or affirmation: 


 (First Name)  (Last Name) 


 His (or Her) Mark 
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STATE OF FLORIDA 
COUNTY OF __________ 


Sworn to and subscribed before me this _____ day of __________,  (year) , by  (name of person 


making statement) , who signed with a mark in the presence of these witnesses: 


 (Signature of Notary Public - State of Florida) 


 (Print, Type, or Stamp Commissioned Name of Notary Public) 


Personally Known __________ OR Produced Identification __________ 


Type of Identification Produced


2.  For an acknowledgment in an individual capacity: 


 (First Name)  (Last Name) 


 His (or Her) Mark 


STATE OF FLORIDA 
COUNTY OF __________ 


The foregoing instrument was acknowledged before me this _____ day of __________, 
 (year) , by  (name of person acknowledging) , who signed with a mark in the presence of these 
witnesses: 


 (Signature of Notary Public - State of Florida) 


 (Print, Type, or Stamp Commissioned Name of Notary Public) 


Personally Known __________ OR Produced Identification __________ 


Page 7 of 9Statutes & Constitution :View Statutes :->2002->Ch0117->Section 05 : Online Sunshine


4/23/2013http://www.leg.state.fl.us/Statutes/index.cfm?App_mode=Display_Statute&Search_String...







Type of Identification Produced


(d)  A notary public may sign the name of a person whose signature is to be notarized when that person 
is physically unable to sign or make a signature mark on a document if: 


1.  The person with a disability directs the notary to sign in his or her presence; 


2.  The document signing is witnessed by two disinterested persons; 


3.  The notary writes below the signature the following statement: "Signature affixed by notary, 
pursuant to s. 117.05(14), Florida Statutes," and states the circumstances of the signing in the notarial 
certificate. 


(e)  The following notarial certificates are sufficient for the purpose of notarizing for a person with a 
disability who directs the notary to sign his or her name: 


1.  For an oath or affirmation: 


STATE OF FLORIDA 
COUNTY OF __________ 


Sworn to (or affirmed) before me this _____ day of __________,  (year) , by  (name of person making 


statement) , and subscribed by  (name of notary)  at the direction of and in the presence of  (name of person 


making statement) , and in the presence of these witnesses: 


 (Signature of Notary Public - State of Florida) 


 (Print, Type, or Stamp Commissioned Name of Notary Public) 


Personally Known __________ OR Produced Identification __________ 


Type of Identification Produced


2.  For an acknowledgment in an individual capacity: 


STATE OF FLORIDA 
COUNTY OF __________ 


The foregoing instrument was acknowledged before me this _____ day of __________,  (year) , by  (name 


of person acknowledging)  and subscribed by  (name of notary)  at the direction of and in the presence of  (name 
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of person acknowledging) , and in the presence of these witnesses: 


 (Signature of Notary Public - State of Florida) 


 (Print, Type, or Stamp Commissioned Name of Notary Public) 


Personally Known __________ OR Produced Identification __________ 


Type of Identification Produced


History.--ch. 3874, 1889; RS 221; GS 306; RGS 417; CGL 483; s. 8, ch. 81-260; s. 4, ch. 91-291; s. 3, ch. 


92-209; s. 4, ch. 93-62; s. 747, ch. 95-147; s. 1, ch. 97-241; s. 33, ch. 98-129; s. 5, ch. 98-246; s. 46, ch. 


99-2. 
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344 So.2d 574 (1977)


Willard D. ALBRITTON, etc., Appellant,
v.


GENERAL PORTLAND CEMENT CO., etc., Appellee.


No. 49938.


March 31, 1977.


Supreme Court of Florida.


*575 Lee S. Damsker, Gordon & Maney, Tampa, for appellant.575


Charles H. Ross, Tampa, for appellee.


ENGLAND, Justice.


By direct appeal pursuant to Article V, Section 3(b)(1) of the Florida Constitution, we have before us an order of the 
Hillsborough County Court holding Section 55.145, Florida Statutes (1975), unconstitutional. In relevant part that 
statute provides:


"55.145 Discharge of judgments in bankruptcy.


At any time after (1) year has elapsed since a bankrupt ... was discharged from his debts, pursuant to 
the act of congress relating to bankruptcy, the bankrupt ... may petition the court in which the judgment 
was rendered ... for an order to cancel and discharge such judgment... ." If it appears upon the hearing 
that the bankrupt ... has been discharged from the payment of that judgment or of the debt upon which 
it was recovered, the court shall enter an order canceling and discharging said judgment. The order of 
cancellation and discharge shall have the same effect as a satisfaction of judgment... ."


*576 On May 22, 1967, General Portland Cement Company (Portland) obtained in Hillsborough County a judgment 
against Willard Albritton in the amount of $602.17. Two days later a certified copy of the judgment was filed with the 
Clerk of the Circuit Court of Lee County. By operation of Section 55.10, Florida Statutes (1965), the judgment then 


constituted a lien on real property owned by Albritton in Lee County[1] except, of course, to the extent of the homestead 
exemption mandated by Article X of the 1885 Florida Constitution then in effect. On March 13, 1968, Albritton filed for 
bankruptcy, listing the judgment debt to Portland among the claims of unsecured creditors. He received his discharge 
in bankruptcy on August 16, 1968.


576


Section 55.145 was enacted by the Florida Legislature in 1970.[2] On March 29, 1975, Albritton petitioned the county 
court under the statute in order to discharge Portland's judgment. The court denied Albritton's petition and declared 
Section 55.145 unconstitutional. The court held that the statute would deprive Portland of due process of law in that it 
purported to affect pre-existing liens, impaired the obligation of Portland's contract, and constituted an ex post facto 
law. We disagree on all counts and reverse.


Section 55.145 was enacted to alleviate unfair burdens previously placed on bankrupts by the laws of this state. A 


discharge in bankruptcy releases the bankrupt from personal liability for a judgment,[3] but it does not affect a lien 
which arose from the judgment prior to bankruptcy and which attached to property remaining in the hands of the 


bankrupt as exempt from the bankruptcy act.[4] Liens so unaffected remain enforceable to the extent that the laws of 


the state wherein they arose permit,[5] but the judgment debt voided in bankruptcy cannot constitute a lien on after-


acquired property.[6]
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The judgment which Portland has recorded in the official court records of Lee County is enforceable only against the 
narrow range of pre-bankruptcy property which Albritton may have possessed before his bankruptcy and which was 


treated as exempt in the bankruptcy proceeding.[7] The recordation of Portland's judgment, however, places a 
continuing cloud on Albritton's title to Lee County real property, even though the judgment does not constitute an 
enforceable encumbrance against discharged property or property acquired after March 13, 1968. The courts of states 
having like statutes have held that the discharge of a judgment will not affect a judgment lien which survives the 


bankruptcy.[8] Section 55.145, like its counterparts in other states, was designed to allow discharged bankrupts to 
"clear up the record by making it show upon its face that the judgment no longer attaches as a lien on real estate 


subsequently acquired and constitutes no personal liability against the debtor... ."[9]


Nothing in Section 55.145 authorizes the invalidation of liens which survive bankruptcy, to the extent there existed 
property subject to lien when the petition was filed. Consequently, no constitutional *577 issues relative to its operation 
are presented.


577


The judgment of the county court is reversed, and this case is remanded with instructions to proceed on Albritton's 
petition. If it appears that there is no real property to which a lien could have attached prior to bankruptcy, Albritton is 
entitled to the benefit of the statute and a record cancellation of Portland's judgment. If property is present in Lee 
County to which Portland's lien attached prior to bankruptcy and as to which title was not cleared to Albritton in that 


proceeding, the cancellation should be limited accordingly.[10]


It is so ordered.


OVERTON, C.J., and ADKINS, BOYD, SUNDBERG, HATCHETT and KARL, JJ., concur.


[1] The record before us is unclear as to whether the judgment also was filed in any other counties.


[2] Ch. 70-12, Laws of Florida.


[3] 1A Collier on Bankruptcy § 17.05 (14th ed. rev. 1976).


[4] Jaubert Bros. Inc. v. Landry, 15 So.2d 158 (La. App. 1943); Collier, note 3, at § 17.29.


[5] See Straton v. New, 283 U.S. 318, 51 S.Ct. 465, 75 L.Ed. 1060 (1931); Matter of Continental Midway Corp., 185 F. Supp. 867 
(D.Md. 1960).


[6] Collier, note 3, at § 17.30.


[7] The record before us does not indicate whether Portland in fact has a lien on any property owned by Albritton.


[8] See, for example, John Leslie Paper Co. v. Wheeler, 23 N.D. 477, 137 N.W. 412 (1912). See also, Collier, note 3, at § 17.30.


[9] Olsen v. Nelson, 125 Minn. 286, 146 N.W. 1097, 1099 (1914).


[10] See Olsen v. Nelson, note 9 at 1099.
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Select Year:   2002  Go


The 2002 Florida Statutes


Title XXXVI
BUSINESS ORGANIZATIONS


Chapter 607
CORPORATIONS


View Entire Chapter


607.1531  Procedure for and effect of revocation.-- 


(1)  If the Department of State determines that one or more grounds exist under s. 607.1530 for 
revocation of a certificate of authority, the Department of State shall serve the foreign corporation with 
written notice of such determination under s. 607.15101.


(2)  If the foreign corporation does not correct each ground for revocation or demonstrate to the 
reasonable satisfaction of the Department of State that each ground determined by the Department of 
State does not exist within 60 days after issuance of notice is perfected under s. 607.15101, the 
Department of State shall revoke the foreign corporation's certificate of authority by signing a 
certificate of revocation that recites the ground or grounds for revocation and its effective date. 


(3)  The authority of a foreign corporation to transact business in this state ceases on the date shown on 
the certificate revoking its certificate of authority. 


(4)  Revocation of a foreign corporation's certificate of authority does not terminate the authority of the 
registered agent of the corporation. 


History.--s. 148, ch. 89-154; s. 166, ch. 90-179. 
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Select Year: 2001 Go


The 2001 Florida Statutes
Title XL


Real And Personal 
Property


Chapter 709
Powers Of Attorney And Similar 


Instruments


View Entire 
Chapter


709.015  Power of attorney; authority of agent when principal listed as missing.--


(1)  The acts of an agent under a power of attorney or other authority shall be as valid and as 
binding on the principal or her or his estate as if the principal were alive and competent if, in 
connection with any activity pertaining to hostilities in which the United States is then engaged, 
the principal is officially listed or reported by a branch of the United States Armed Forces in a 
missing status as defined in 37 U.S.C. s. 551 or 5 U.S.C. s. 5561, regardless of whether the principal 
is then dead, alive, or incompetent. 


(2)  If the exercise of the power of attorney requires the execution and delivery of a recordable 
instrument, the power of attorney shall be executed with the same formalities as required of the 
instrument itself and recorded pursuant to the laws of Florida. 


(3)  Upon request of the person dealing with the agent, the agent shall make an affidavit that she 
or he has not received notice, and has no knowledge, that the principal is incompetent. In the 
absence of fraud, the affidavit shall be conclusively presumed to establish the agent's lack of 
notice or knowledge of the principal's incompetence. 


(4)  Homestead property held as tenants by the entireties shall not be conveyed by a power of 
attorney regulated by this section until 1 year following the first official report or listing of the 
principal as missing or missing in action. An affidavit of an officer of the armed forces having 
maintenance and control of the records pertaining to those missing or missing in action that the 
principal has been in that status for a given period shall be a conclusive presumption of that fact. 


(5)  This section applies to powers of attorney heretofore and hereafter executed. 


History.--s. 1, ch. 70-33; s. 794, ch. 97-102. 


Disclaimer: The information on this system is unverified. The journals or printed bills of the respective chambers should be 
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Select Year: 2010 Go


The 2010 Florida Statutes(including Special Session A)
Title XV


HOMESTEAD AND 
EXEMPTIONS


Chapter 222
METHOD OF SETTING APART HOMESTEAD 


AND EXEMPTIONS


View Entire 
Chapter


222.20 Nonavailability of federal bankruptcy exemptions.—In accordance with the 
provision of s. 522(b) of the Bankruptcy Code of 1978 (11 U.S.C. s. 522(b)), residents of this state 
shall not be entitled to the federal exemptions provided in s. 522(d) of the Bankruptcy Code of 
1978 (11 U.S.C. s. 522(d)). Nothing herein shall affect the exemptions given to residents of this 
state by the State Constitution and the Florida Statutes.


History.—s. 1, ch. 79-363.
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458 So.2d 398 (1984)


GREAT SOUTHWEST FIRE INSURANCE COMPANY, Appellant,
v.


Lavern J. DeWITT and Lynn DeWitt, His Wife, Appellees.


No. AW-485.


November 1, 1984.


District Court of Appeal of Florida, First District.


*399 Bob G. Freemon, Jr. of Butler & Burnette, Tampa, for appellant.399


Michael S. Smith of Smith & Smith, Perry, for appellees.


BARFIELD, Judge.


The Great Southwest Fire Insurance Company appeals the denial of its interpleader action and the award of attorney's 
fees to its insured. We affirm the denial of interpleader but reverse and remand the attorney's fee award for 
recalculation of an appropriate amount.


The background of this factually and procedurally complex litigation is not in dispute. In 1978, Ross B. Henderson and 
Bonnie Lou Henderson, his wife, purchased certain real property (a beach house) in Taylor County from third parties. 
On August 27, 1981, the Hendersons conveyed the property to Lee J. DeWitt and Lynn C. DeWitt, his wife. That same 
day, the DeWitts executed a mortgage to the Hendersons securing a portion of the purchase price. The mortgage did 
not indicate the form of ownership taken by the Hendersons.


On October 31, 1981, Ross Henderson died. In March of 1982, Mr. Henderson's children filed a petition seeking, inter 
alia, to revoke Henderson's will on grounds of undue influence, fraud, and lack of capacity.


Meanwhile, the DeWitts had obtained insurance on the beach house with Great Southwest. The dwelling was insured 
for $30,000 and its contents for $12,000. On June 28, 1982, the house and its contents were completely destroyed by 
fire. Although the mortgage was not indicated on the policy, the insurer learned of its existence while investigating the 
claim. On September 21, 1982, the company issued a check for $42,000 payable to "Lavern J. or Lynn C. DeWitt and 
the Estate of Ross Henderson or his assigns." The personal representatives of Mr. Henderson's estate refused, 
however, to endorse the draft. By letter of November 2, 1982, counsel for the DeWitts returned the check to the insurer 
and asked that another be issued payable to the DeWitts and Mrs. Henderson.


The insurer responded on November 17, 1982. It indicated that it could re-issue the check as requested only if the 
estate of Ross Henderson executed an affidavit waiving any interest in the proceeds and covenanting not to sue Great 
Southwest. On November 22, 1982, this demand was forwarded to an individual who was apparently counsel for the 
estate. On December 3, 1982, counsel for Great Southwest wrote to counsel for the DeWitts, reiterating its demands 
regarding reissuance of the draft.


On January 3, 1983, the DeWitts filed suit to recover the insurance proceeds. The company answered, 
counterclaimed, and cross-claimed in interpleader against the estate and the DeWitts and sought to deposit the funds 
in the registry of the court. In April, Great Southwest sought and obtained approval to add the children of Ross 
Henderson to its cross-claim in interpleader. The cross-claim was filed in May.


On June 10, Great Southwest was advised that Mrs. Henderson had executed a satisfaction of the mortgage. The 
$12,000 payment for contents coverage was made the following week, but the insurer continued to maintain that it was 
potentially liable to conflicting claims and refused to pay to the DeWitts the $30,000 due for loss of the structure. A final 
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hearing in the matter was held on October 17, 1983. The trial court found that the mortgage was held as tenants by the 
entireties by the Hendersons, and that Mr. Henderson's interest in the mortgage thereby passed to Mrs. Henderson by 
right of survivorship. He concluded that the mortgage was therefore not subject to the claims of Henderson's heirs. 
Accordingly, he denied Great Southwest's interpleader claims, granted the insurance proceeds to the DeWitts, and 
awarded a $12,000 attorney's fee to the DeWitts pursuant to Fla. Stat. § 627.428 *400 (Supp. 1982). Great Southwest 
then undertook this appeal.


400


We hold that the trial court incorrectly found that the mortgage was held as tenants by the entireties by the 
Hendersons. A mortgage, under Florida law, is intangible personal property. Seaboard All-Florida Ry. v. Leavitt, 105 
Fla. 600, 141 So. 886 (1932). Our Supreme Court has held that in matters involving personalty, in order to create a 
tenancy by the entirety, "not only must the form of the estate be consistent with entirety requirements, but the intention 
of the parties [to create the estate] must be proven." First National Bank v. Hector Supply Co., 254 So.2d 777, 780 


(Fla. 1971).[1] Assuming that intent to create a tenancy by the entireties could not be proven, the mortgage would have 
been held by the Hendersons as tenants in common, Fla. Stat. § 689.15 (1977), and rights to half of the mortgage 
proceeds would have entered Henderson's estate. Under our view of the law, it is not difficult to see how the 
Henderson heirs' challenge did indeed present Great Southwest with the threat of potentially conflicting claims. We 
conclude that, at the time it was filed, the insurer's interpleader action was a valid one.


On the other hand, we believe that the posture of the litigation changed completely when Mrs. Henderson executed 
the satisfaction of the mortgage. It is well-settled that any one of joint mortgagees is entitled to receive payment of the 
debt and to discharge the debt. 55 Am.Jur.2d Mortgages § 409 (1971); 59 C.J.S. Mortgages § 446b. (1949). Thus, 
Mrs. Henderson's satisfaction of the mortgage relieved the insurer of any obligation it might have had to persons 
claiming an interest in the mortgage and we find that Great Southwest improperly withheld payment of the proceeds 
past that point in time. Accordingly, we affirm the trial court's denial of interpleader. Newkirk Construction Corp. v. Gulf 
County, 366 So.2d 813 (Fla. 1st DCA 1979).


As to the attorney's fees, we believe that a correct result in this case can only be reached by remanding the matter to 
the trial court for a recalculation of the fee. Section 627.428 is in the nature of a penalty against an insurer who 
wrongfully refuses to pay a legitimate claim, and the statute must be strictly construed. Lumbermens Mutual Insurance 
Co. v. American Arbitration Assoc., 398 So.2d 469 (Fla. 4th DCA 1981). No attorney's fees are awardable where the 
insurer recognizes its obligation to pay but seeks to interplead the funds because of actual or potentially conflicting 
claims thereto. Manufacturers Life Insurance Co. v. Cave, 295 So.2d 103 (Fla. 1974). We conclude, therefore, that a 
partial fee should be awarded based on the efforts of insured's counsel after the satisfaction of mortgage was obtained 
and presented to the insurer, but not before.


Finally, appellees seek attorney fees for this appeal pursuant to § 627.428. Inasmuch as both parties have obtained 
some relief in this court, we find that appellees are entitled to a portion of their appellate fees and instruct the trial court 
to take evidence and fashion an equitable award of appellate fees when it reconsiders the award for the proceedings 
below. The judgment is therefore AFFIRMED IN PART, REVERSED IN PART, and REMANDED for further 
proceedings consistent with this opinion.


JOANOS and WIGGINTON, JJ., concur.


[1] The Hector Supply result was based, in part, on the differences between typical real and personal property transactions. Thus, 
real property transfers to husband and wife presumptively create tenancies by the entireties and are "matters of record which occur 
infrequently, ... formal transactions ..." 254 So.2d at 780. These are characteristics shared, of course, by many mortgages. 
Nevertheless, the Hector Supply opinion did not create an exception for mortgages in its realty/personalty scheme, and we decline to 
do so here.
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223 B.R. 594 (1998)


In re Calvin LEE, Debtor.


Bankruptcy No. 97-08273-6B7.


June 2, 1998.


United States Bankruptcy Court, M.D. Florida, Orlando Division.


*595 *596 Bernard C. O'Neill, Jr., Orlando, FL, for Debtor.595596


Bradley M. Saxton, Orlando, FL, for First Bank of Clewiston.


MEMORANDUM OPINION


ARTHUR B. BRISKMAN, Bankruptcy Judge.


This matter came before the Court on Final Evidentiary Hearing on First Bank of Clewiston's Motion for Relief From 
Automatic Stay (Doc. 13) and on the Amended Objection to Exemptions filed by First Bank of Clewiston (Doc. 33). 
Appearing before the Court were Bernard C. O'Neill Jr., counsel for the Debtor; and Bradley M. Saxton, counsel for 
First Bank of Clewiston. After reviewing the pleadings, exhibits, evidence, receiving live testimony from Miller Couse, 
Douglas Grace, and Calvin Lee, and arguments of counsel, the Court makes the following Findings of Fact and 
Conclusions of Law.


FINDINGS OF FACT


Calvin Lee (the "Debtor") filed for relief under Chapter 7 of the Bankruptcy Code on October 6, 1997. The Debtor 
claimed in his schedules as exempt homestead property the following property located in Lake County, Florida with the 
legal description:


The North ½ of the following described land: The North 660 feet of Government *597 Lot 4 in Section 
19, Township 14.5, Range 27 E. of Tallahassee Meridian


597


First Bank of Clewiston ("FBC") filed an objection to Debtor's claim of exemption (Doc. 15) and Motion for Relief From 
Stay (Doc. 13). An amended objection to Debtor's claim of exemption was filed by FBC (Doc. 33).


The Debtor's primary occupation has been as a watermelon farmer in Hendry County, Florida since the 1970's. In 
1974, he acquired an interest in land in Hendry County ("Hendry County property") that enabled him to build a 
flourishing watermelon farming business. The Debtor also used the Hendry County property as his primary residence 
until December 20, 1996.


In 1984, the Debtor purchased property in Lake County, Florida ("Lake County property"). The Lake County property 
consists of 18 acres of unimproved land, except for a mobile home attached to the property. The Debtor used the Lake 
County property each summer after the end of the watermelon harvest as a seasonal vacation place.


FBC loaned the Debtor in 1993 approximately $340,000.00 based upon two promissory notes and a commercial line of 
credit (the "loans"). The loans provided the Debtor additional liquidity to pay for his annual farming-related expenses. 
As part of the collateral used to secure this indebtedness, the Debtor gave FBC a mortgage lien on the Hendry County 


property[1] and a security interest in fanning equipment located in Hendry and Charlotte counties. The Lake County 
property was not secured by a mortgage lien.
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The Debtor defaulted on the loans because of a bad watermelon crop in 1994. The Debtor was indebted to other 
creditors and did not pay those debts as they became due. Realizing that most of his assets were encumbered by 
liens, the Debtor transferred the Lake County property by general warranty deed to William and Katherine Herschleb 
(the "Herschlebs") on June 3, 1994 (Plt's Exh. 1). The Debtor effectuated this transfer to protect himself so that he 
would have a place to live if the Hendry County property was foreclosed. The Herschlebs are the Debtor's sister and 
brother-in-law. No consideration was provided for the transfer. The Herschlebs did not use or occupy the Lake County 
property after the June transfer.


The Debtor retained exclusive use and control of the Lake County property. He paid all the real property taxes on the 
property even though the Herschlebs were legal title owners (Plt's Exh. 13). The Debtor continued to use the Lake 
County property during the summers.


Having defaulted on the loans again in 1995 and 1996, FBC sued and obtained a final judgment against the Debtor in 
the amount of $497,348.00 in the Twentieth Judicial Circuit, Hendry County, Florida (Case No. 96-21) on October 23, 
1996 (Plt's Exh. 3). A certified copy of the final judgment was recorded in Hendry County on October 31, 1996.


FBC recorded its final judgment in other Florida counties to extend its judgment lien to any additional properties owned 
by the Debtor. On December 6, 1996, FBC recorded a certified copy of the final judgment in Lake County. However, 
the certified copy did not provide an address for FBC. FBC properly recorded its judgment on January 27, 1997 when 
it filed an affidavit containing its address (Plt's Exh. 6).


FBC filed a fraudulent conveyance action against the Debtor and the Herschlebs in the Fifth Judicial Circuit, Lake 
County, Florida (Case No. 96-3062) on December 16, 1996 (Plt's Exh. 4). FBC sought to set aside the June 3, 1994 
transfer pursuant to Chapter 726, Fla.Stat., since the deed of conveyance was fraudulent as to FBC. FBC filed a 
Notice of Lis Pendens on the Lake County property simultaneously with its fraudulent transfer complaint (Plt's Exh. 5). 
The Notice of Lis Pendens referenced the fraudulent transfer and provided a legal description of the Lake County 
property.


The Debtor had the Lake County property reconveyed to him on December 19, 1996, by *598 general warranty deed. 
The decision to reconvey the property was made exclusively by the Debtor. The Debtor took affirmative steps after this 
reconveyance to establish homestead property in Lake County. He recorded the warranty deed in Lake County (Plt's 
Exh. 2), applied for a homestead tax exemption (Plt's Exh. 10) and changed his Florida driver license to Lake County 
on December 20, 1996 (Plt's Exh. 9). However, the Debtor did not register to vote in Lake County until March 1997 
(Plt's Exh. 12) and kept his bank accounts with FBC in Hendry County until April 1997 (Plt's Exhs. 15-22).


598


CONCLUSIONS OF LAW


The Validity of the December 6, 1996 Judgment Lien


Section 55.10, Fla.Stat., governs the validity of judgment liens placed on real property in Florida. Section 55.10(1), 
Fla.Stat., provides, in relevant part:


(1) A judgment, order, or decree becomes a lien on real estate in any county when a certified copy of it 
is recorded in the official records or judgment lien record of the county, whichever is maintained at the 
time of recordation. . . . A judgment, order, or decree does not become a lien on real estate unless the 
address of the person who has a lien as a result of such judgment, order, or decree is contained in the 
judgment, order, or decree or an affidavit with such address is simultaneously recorded with the 
judgment, order, or decree. Id. (emphasis added).


The rules of statutory construction dictate that "[w]hen the language of the statute is clear and unambiguous and 
conveys a clear and definite meaning, the statute must be given its plain and ordinary meaning." In re McCollam, 612 
So.2d 572, 573 (Fla.1993); Birnholz v. 44 Wall Street Fund, Inc., 880 F.2d 335, 341 (11th Cir.1989). Absent an 
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ambiguity, the statute's plain meaning prevails. See, e.g., Mike Smith Pontiac, GMC, Inc. v. Mercedes-Benz of North 
America, Inc., 32 F.3d 528, 532 (11th Cir.1994) cert. denied, 516 U.S. 1044, 116 S.Ct. 702, 133 L.Ed.2d 659 (1996).


The plain language of § 55.10(1), Fla.Stat., requires a judgment creditor to provide its address along with a certified 
copy of the judgment for an effectual judgment lien to be fixed on real property. FBC recorded its judgment in Lake 
County on December 6, 1996, but failed to provide an address in the "judgment" or in a simultaneously filed "affidavit." 
Failure to comply with this procedural safeguard mandated by Florida statute renders its Lake County judgment lien 
fatally defective. Cf. Smith v. Venus Condominium Ass'n, Inc., 352 So.2d 1169 (Fla.1977) (holding an uncertified copy 
of the judgment is ineffectual to create a lien on real property). FBC did not properly record its judgment in Lake 


County by providing an affidavit containing its principal place of business until January 27, 1997.[2] As a result, FBC's 
judgment lien was not valid until January 27, 1997.


Did the Debtor Acquire Homestead in Lake County Prior to January 27, 1997


Article X, § 4 of the Florida Constitution controls this issue, and provides in pertinent part:


4. Homestead — exemptions


(a) There shall be exempt . . . the following property owned by a natural person:


(1) a homestead, if located outside a municipality, to the extent of one hundred sixty acres of 
contiguous land and improvements thereon, . . . or if located within a municipality, to the extent of one-
half acre of contiguous land upon which the exemption shall be limited to the residence of the owner or 
his family . . . Id.


Homestead status is established by the actual intention to live permanently in a place coupled with actual use and 
occupancy. Hillsborough Investment Co. v. Wilcox, 152 Fla. 889, 13 So.2d 448, 450 (1943); In re *599 Brown, 165 
B.R. 512, 514 (Bankr.M.D.Fla. 1994). "Under the Florida decisions, actual occupancy of a home with intention to 
remain there and make it the home of the family, the place of their actual use and occupancy, is essential to the 
homestead right." Edward Leasing Corp. v. Uhlig, 652 F.Supp. 1409 (S.D.Fla.1987); Cf. Lanier v. Lanier, 95 Fla. 522, 
116 So. 867 (1928) (finding that abandonment of homestead depends upon an actual intention to reside thereon, 
coupled with the fact of residence). The burden is on the objecting party to establish that the claimant is not entitled to 
homestead exemption. See, e.g., In re Bratty, 202 B.R. 1008, 1009 (Bankr.S.D.Fla.1996); see also Fed. R.Bankr.P. 
4003(c).
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Homestead property is subject to levy for judgments recorded prior to the time a debtor has established a homestead. 
Aetna Ins. Co. v. LaGasse, 223 So.2d 727, 728 (Fla.1969). FBC has failed to establish, by a preponderance of the 
evidence, the Lake County property was not the Debtor's homestead prior to January 27, 1997.


The Debtor had the Lake County property re-conveyed to him on December 19, 1996, when the Herschlebs executed 
a warranty deed in his favor. The Debtor took the warranty deed to the Lake County clerk's office and had it recorded 


on December 20, 1996. On this same date, the Debtor applied for an ad valorem tax exemption[3] and changed his 
Florida driver license to reflect Lake County as his new residence. He subsequently moved into a mobile home located 
on the Lake County property and has remained there since the filing of bankruptcy.


The intention of a person can only be reliably shown by circumstances and acts in support of expressions of intention. 
Semple v. Semple, 82 Fla. 138, 89 So. 638, 639 (1921). The positive acts taken by the Debtor since December 20, 
1996, are clear indications that he intended to establish the Lake County property as homestead. The Debtor was 


often absent from the Lake County property due to work related business in Hendry County.[4] However, the Debtor did 
reside in a mobile home at Lake County. The Debtor has established actual use and occupancy and has had a bona 
fide intent to live there since December 20, 1996. Accordingly, the Debtor acquired homestead status on the Lake 
County property for purposes of satisfying Art. X, § 4 of the Florida Constitution on December 20, 1996.
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The Effect of FBC's Lis Pendens filed on December 16, 1996


FBC in connection with the filing of a fraudulent conveyance action against the Debtor and the Herschlebs filed a 


Notice of Lis Pendens on the Lake County Property on December 16, 1996.[5] The Notice of Lis Pendens was filed 
prior to the recording of the Debtor's warranty deed on the homestead.


FBC contends the homestead rights acquired by the Debtor in the Lake County property are subordinate to its Notice 
of Lis Pendens.


Under Florida law, the filing of a Notice of Lis Pendens neither creates nor enforces a lien. Nat'l Bank of Sarasota v. 
Dugger, 335 So.2d 859 (2nd D.C.A.1976) cert. denied, 342 So.2d 1101 (1996) ("Filing notice *600 of lis pendens does 
not of itself create any interest in the property, nor does it create any superior rights for the litigant who files the 
notice.").
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The Notice of Lis Pendens serves as constructive notice to third parties for "the purposes of protecting [third party] 
purchasers or encumbrancers from becoming embroiled in the dispute." See, e.g., Chiusolo v. Kennedy, 614 So.2d 
491 (Fla.1993); see also Beefy King Int'l, Inc. v. Veigle, 464 F.2d 1102, 1104 (5th Cir.1972) ("The purpose of a lis 
pendens is to notify prospective purchasers and encumbrancers that any interest acquired by them in the property in 
litigation is subject to the decree of the court."). Thus, the filing of a Notice of Lis Pendens did not create a lien in favor 


of FBC that attached before the Debtor's property acquired its homestead status.[6]


Did the Debtor Intend to Defraud Creditors on June 3, 1994


It is recognized under Florida law that where property is purchased by a debtor and title is taken in the name of 
another to avoid creditors, the deed may be set aside as a fraudulent conveyance. In re Sperry, 101 B.R. 763, 766 
(Bankr.M.D.Fla. 1989) (citations omitted). A conveyance is fraudulent when the owner of real property has sought to 
place the land beyond the reach of creditors. Id.


FBC was a creditor of the Debtor based upon an indebtedness of approximately $340,000.00. The Debtor defaulted on 
the loans due to an unproductive watermelon harvest. On June 3, 1994, the Debtor transferred the Lake County 
property to the Herschlebs with a warranty deed for no consideration.


The Debtor retained exclusive use and control over the property despite the transfer of title to the Herschlebs. The 
Herschlebs did not reside on the Lake County property and the Debtor continued to use it during the summers. The 
Debtor paid all real property taxes even though the Herschlebs possessed bare legal title. The Debtor executed the 
transfer because he was afraid of losing the Hendry County property and wanted a place to live in Lake County if he 
lost the Hendry County property. The Debtor, on his own terms, had the Herschlebs reconvey the Lake County 
property back to him on December 19, 1996 after fearing imminent foreclosure of the Hendry County property.


The Debtor contends the voluntary reconveyance placed the Debtor in the same position that existed prior to the June 
1994 transfer; therefore, this transfer did not harm FBC's rights to foreclose on the property. Arguably, the transaction 
returned the parties to the status quo ante the June 1994 transfer and FBC could have foreclosed on the property prior 
to December 20, 1996, if a proper judgment lien was recorded. However, it is impossible to ascertain what rights other 
creditors might have exercised during the two-year period of concealment. If the property had remained in the Debtor's 
possession, it is likely the property could have been sold in order to satisfy other pre-existing debts. The Debtor's 
reconveyance thus did not purify the original tainted transfer. The June 1994 conveyance was accomplished for the 
purpose of placing land beyond the reach of creditors with the intent to defraud them.


The Effect of Fraud on Homestead Property


The issue is whether a debtor's intent to defraud creditors can be a basis for disallowing Florida's homestead 


exemption provided under Art. X, § 4 of the Florida Constitution.[7] Resolution of this question requires an *601
analysis of the homestead guarantee and the body of decisional law evolving in Florida.
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Homestead laws should not be used to shield fraud or reprehensible conduct. Jones v. Carpenter, 90 Fla. 407, 106 
So. 127 (1925). The remedy for "[m]ost of the[se] cases involve equitable liens that were imposed where proceeds 
from fraud or reprehensible conduct were used to invest in, purchase or improve the homestead." Butterworth v. 
Caggiano, 605 So.2d 56, 60 n. 5 (Fla.1992). An equitable lien is defined as a right, not recognized at law, to have a 
specific property or its proceeds applied in payment of a particular debt. The two basis for an equitable lien are by 
written contract or on equity grounds to prevent unjust enrichment. Jones, 106 So. at 129.


Other Florida cases take a divergent view regarding this exemption finding the homestead as inviolable regardless of 
the debtor's intent or malfeasance. See, e.g., Butterworth v. Caggiano, 605 So.2d at 60 (homestead is exempt from 
civil and criminal forfeiture under Florida's RICO Act "because they are not mentioned, either expressly or by 


reasonable implication, in the three exceptions that are expressly stated");[8] Olesky v. Nicholas, 82 So.2d 510, 513 
(Fla.1955) ("We find no difficulty in holding that the Florida constitutional exemption of homesteads protects the 
homestead against every type of claim and judgment except those specifically mentioned in the constitutional 
provision."); Hill v. First Nat'l Bank of Marianna, 79 Fla. 391, 84 So. 190, 193 (1920) (homestead protected from 
payment of debts since it "would permit defendants to do indirectly what they are enjoined from doing directly, and 


thereby defeat the beneficial purpose of the law.").[9] The sanctity of Florida's homestead prohibits the disallowance of 
a debtor's home even if the home was established with the intent to defraud creditors. See also Bank Leumi Trust 
Company of New York v. Lang, 898 F.Supp. 883 (S.D.Fla. 1995); In re Clements, 194 B.R. 923 (Bankr. M.D.Fla.1996); 
In re Popek, 188 B.R. 701 (Bankr.M.D.Fla.1995); In re Miller, 188 B.R. 302 (Bankr.M.D.Fla.1995).


Florida's Constitution prohibits civil forfeiture of homestead property based upon the equitable exception grounds even 
though the proceeds of an illegal or fraudulent activity are used to purchase the property. Tramel v. Stewart, 697 So.2d 
821 (Fla. 1997). There is a critical distinction between the imposition of an equitable lien versus the forced sale of a 
homestead. Once property has been charged with an equitable lien, possession remains with the debtor who holds the 
proprietary interest. Jones, 106 So. at 129. The charge on the property can only be enforced in equity. Id.


Reconciling the divergent Florida cases regarding what remedies are available for fraud and illegal activity, Tramel
confirmed "[a]lthough this Court has permitted equitable liens to be imposed beyond the literal language of the 
constitutional homestead guarantee, see Palm Beach Sav. & Loan Ass'n v. Fishbein, 619 So.2d 267, 270 (Fla.1993), 
we agree . . . that the State does not have a right to forfeiture of a homestead on the basis of an equitable lien under 
the circumstances of this case." Id. at 824. Therefore, even where a debtor has utilized funds procured by fraud or 
improper conduct to purchase, improve or invest in homestead property, the Florida Supreme Court has refused to 
award forfeitures as an appropriate remedy. The exclusive relief available to an aggrieved party due to fraud is the 
imposition of an equitable lien on the homestead.


The homestead provision is to be liberally construed in favor of maintaining the homestead property. See, e.g., 
Butterworth *602 v. Caggiano, 605 So.2d 56, 58 (Fla. 1992). The Debtor clearly manifested intent to defraud creditors 
by placing the Lake County property outside the reach of creditors. Indeed, this act merits strict scrutiny by this Court 
regardless of the limitations imposed by law. However, without clearer guidance by the Florida Supreme Court, the 
Debtor's conduct in establishing homestead cannot result in the loss of Florida homestead property. The Debtor's 
claim of homestead on his Lake County property cannot be forfeited since no legal or equitable basis exist under 
Florida's constitutional provision denying homestead based upon a debtor's intent to defraud creditors.
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Conclusion


The Debtor's Lake County property is homestead property exempted from his bankruptcy estate pursuant to 11 U.S.C. 
§ 522(b). Neither the judgment lien nor the lis pendens notice filed by FBC are valid liens encumbering the Debtor's 
Lake County property when he established homestead on December 20, 1996.


The motion for relief from stay (Doc. 13) filed by FBC is due to be denied. The amended objection to Debtor's claim of 
exemption (Doc. 33) is due to be denied.
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[1] FBC instituted a pre-petition foreclosure proceeding against this property. The certificate of sale for the Hendry County property 
was filed on April 16, 1997.


[2] Paragraph two of the affidavit signed on January 24, 1997, provides "[FBC's] principal place of business is located at 300 E. 
Sugarland Highway, Clewiston, Florida 33440, and its mailing address is Post Office Box 1237, Clewiston, Florida 33440."


[3] The ad valorem tax exemption privilege itself is set forth in § 196.031(1), Fla.Stat. In pertinent part it provides: Every person who, 
on January 1, has the legal title or beneficial title in equity to real property in this state and who resides thereon and in good faith 
makes the same his or her permanent residence . . . is entitled to an exemption. . . . Id. Although the status of property as 
"homestead" for tax exemption purposes is not controlling, it is persuasive evidence as to the Debtor's bona fide intention.


[4] This might explain why the Debtor still maintained his bank accounts with FBC in Hendry County.


[5] 11 U.S.C. § 362(a)(1) in pertinent part provides, "a petition filed under . . . this title . . . operates as a stay, applicable to all entities, 
of — the commencement or continuation . . . of a judicial . . . action or proceeding against the debtor that was or could have been 
commenced before the commencement of the case under this title. . . ." Id. The Chapter 7 Trustee has not removed the fraudulent 
conveyance action to this Court. Thus, whether or not the Trustee might avoid the transfer pursuant to 11 U.S.C. § 544(b) for the 
benefit of all unsecured creditors need not be addressed.


[6] Because FBC's judgment lien was not valid until January 27, 1997, and the Notice of Lis Pendens did not create nor enforce any 
kind of lien on the Lake County property, the Debtor's homestead was established free and clear of such claimed interests. FBC is 
not a perfected judgment creditor entitled to relief pursuant to 11 U.S.C. § 362(d)(1). FBC's Motion for Relief From Stay (Doc. 13) is 
due to be denied.


[7] FBC's objection to Debtor's homestead exemption does not concern the transfer of nonexempt assets to exempt property. As FBC 
concedes, Section 222.30, Fla.Stat., is not implicated. See In re Thomas, 172 B.R. 673, 674 (Bankr.M.D.Fla. 1994). Thus, a 
challenge to homestead based upon it being the result of a fraudulent asset conversion is not under consideration in the present 
case.


[8] The three exceptions enumerated in this provision are: (1) payment of taxes and assessments thereon; (2) obligations contracted 
for the purchase, improvement, or repair thereof; and (3) obligations contracted for house, field, or other labor performed on the 
realty.


[9] The Eleventh Circuit Court of Appeals in Key Bank of Maine v. Jost (In re Jost), 136 F.3d 1455 (11th Cir.1998) recently discussed 
in dicta the ambiguities in case law emanating from Florida as to whether a debtor's intent to defraud creditors can be a basis for 
denying homestead status. Because the bankruptcy court did not make a finding whether the transfers in Jost were made with the 
intent to defraud creditors, Jost did not decide the effect an intent to defraud creditors has on homestead property.
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TN 24.01.03   Ownership of Vacated Platted Street  (Rev. 12/95)  


For ownership of vacated unplatted streets, see TN 24.01.08.  


Platted streets must be vacated by proper governmental action before they can be insured. A 
Fund Member may rely on a recorded ordinance or resolution of the appropriate governing body, as 
a release of public rights to the vacated area, provided a specific legal description of it is set forth, 
and it states unequivocally that the governmental interest is vacated. Private rights must be 
considered.  


A. Ownership: Dedicator or Remote Grantees  


After a platted street is vacated, who has better title to the vacated street—the dedicator or the 
remote grantees, the purchasers of lots abutting the street? The primary guide in such situations is the 
intention of the dedicator as reflected in the dedication.  


Where there is no specific dedication of streets on a plat or where the dedication is silent as to 
the reversionary interest after vacation of the streets, the general rule is that the owners of lots 
abutting the streets take title. The difficulty arises when the dedication contains a reversion clause 
that may indicate a contrary intention.  


Dedications of streets often contain a reversion clause such as:  


. . . reserving to ourselves, our heirs, administrators, executors, or assigns, the reversion or 
reversions thereof if ever discontinued by law.  


In Peninsular Point, Inc. v. South Georgia Dairy Co-op, 251 So.2d 690 (Fla. 1st DCA 1971), 
the First District Court of Appeal held that a reversion clause similar to the one set out above 
manifested a clear intent by the dedicator that upon vacation of the street the title should not revert to 
the abutting lot owner. Probably to overcome the effect of the Peninsular Point, Inc. case, the 
Florida Legislature enacted Sec. 177.085, F.S., effective July 1, 1972, which provides among other 
things that the reversionary interest in platted streets is carried to the grantees unless the grantors 
clearly provide otherwise in the conveyances. Title Standard 11.3 expresses concern with the 
constitutionality of the purported retroactive application of this statute to plats filed prior to the 
statute's effective date. United States v. 16.33 Acres of Land in Cty. of Dade, 342 So.2d 476 (Fla. 
1977), involved a dedication and reversion clause in a plat filed prior to July 1, 1972. The Fund's 
opinion is that it controls over the Peninsular Point, Inc. unless the holder of the reversionary rights 
instituted suit as provided for in Sec. 177.085(2).  


In the United States case, the Supreme Court of Florida held that upon conveyance of all the lots 
in a plat, without clear reservation of the reversionary interest in the deeds, the reversionary interest 
of the dedicator was distributed among the lot owners and the dedicator had no interest in the 
property.  


Therefore, for issuing a title policy, if the dedication contains a reversion clause to the dedicator 
and all lots were conveyed without reservation of the reversionary interest in the deeds, ownership of 







the vacated street can generally be insured without an exception for or the clearing of any interest of 
the dedicator. See Title Standard 11.3.  


B. If the reversionary interest in the vacated street remains in the dedicator, the dedicator takes 
title to the entire street. If, as is the usual situation, the reversionary interest is distributed to the 
abutting owners, what is the width of their ownership?  


1. Interior Streets. The general rule is that the owners of lots abutting an interior street take 
title to the center of the vacated street. Title Standards 11.4 and 11.5; Burkart v. City of 
Fort Lauderdale, 168 So.2d 65 (Fla. 1964). 
  


2. Perimeter Streets. With at least one reported exception, the general rule is that owners 
of lots abutting a perimeter street take title to the entire width of the vacated street. In 
Caples v. Taliaferro, 197 So.861 at 867 (Fla. 1940), the Supreme Court of Florida 
stated that when a street is platted on the margin of the grantor's land, a conveyance of 
the land abutting the street carries the fee to the entire width of the street unless 
expressly reserved. See also Sec. 177.085, F.S., which provides that a conveyance of 
lots in a subdivision abutting a right of way or similar strip "shall carry the reversionary 
interest in the abutting street to the centerline or other appropriate boundary, unless the 
owner clearly provides otherwise in the conveyance (emphasis added)."  


An apparent exception to the perimeter street rule is reported in Calvert v. Morgan, 436 So.2d 
314 (Fla. 1st DCA 1983). All the land in question was owned at one time by the Woodham 
Corporation. in 1961, Woodham filed a plat and dedicated to the City of Jacksonville, without 
reserving the reversionary interest, a perimeter right of way for drainage and utilities on the north 
margin of the plat. At this time Woodham was the owner of the land immediately north of and 
contiguous to the right of way. In other words, the rear property lines of the platted land (containing 
the dedication) and the adjacent land (not containing the dedication) were separated by this right of 
way.  


In 1976 Woodham's successor in title to the land lying north of the right of way filed a plat of 
that land. In 1980, the city abandoned the right of way by ordinance. In this factual situation, the 
First District Court of Appeal, without citing Caples or Sec. 177.085, F.S., held that the abutting lot 
owners in the southern plat only took title to the center of the vacated right of way. The abutting lot 
owners in the northern plat took title to the northern portion of the vacated right of way, that is, they 
took title to land lying beyond the boundary of their plat.  


The result in Calvert may be inconsistent with Caples, Sec. 177.085, F.S., and the principle that 
"reversion rights of a lot adjoining a subdivision boundary extend along the boundary line of the 
subdivision and cannot extend beyond the boundary line." See ROBILLARD & WILSON, 
BROWN'S BOUNDARY CONTROL AND LEGAL PRINCIPLES (4th ed. 1995), Sec. 8.15.  


Therefore, for issuing a title policy, if the issue of common ownership is eliminated, ownership 
of the vacated perimeter street can generally be insured for its entire width in the abutting lot owners 
of the plat in which the street appears.  







C. Private Rights of Other Lot Owners  


Regardless of who owns the reversionary interest and the width of the ownership, the private 
rights of other owners acquiring lots by reference to the plat must be considered. The vacation of a 
street by a governmental authority does not eliminate the private rights of other owners acquiring lots 
"according to the plat." Their interest must be released or an appropriate exception must be made in 
Schedule B of the policy. An appropriate exception may be:  


The rights of all owners of property described in the plat of Orange Heights, as 
recorded in Plat Book 6, Page 7, of the Public Records of Palmetto County, 
Florida, in and to the vacated street contained within the legal description in 
Schedule A.  


The persons who should execute a release is determined by the "Beneficial Rule" described in 
Powers v. Scobie, 60 So.2d 738 (Fla. 1952) and TN 24.01.01. Under this rule the lot owners who 
should execute a release is limited to those who would reasonably and materially benefit from use of 
the street such that deprivation of use would reduce the value of their lot.  


D. Location of Boundaries and Description of Reversionary Interest in Vacated Street  


1. Regularly shaped Lots and Streets. If the reversionary interest is distributed to owners of 
rectangular lots abutting linear streets of uniform width, the location of the boundaries is 
usually not a problem. In the latter situation, an appropriate description may be:  


Lot 1, together with that portion of vacated Elm Street abutting and lying between Lot 1 
and the centerline of vacated Elm Street, according to the plat of Orange Heights, as 
recorded in Plat Book 6, Page 7, of the Public Records of Palmetto County, Florida.  


If the boundaries of the lot and vacated street do not run in cardinal directions, the underwriter 
hesitates to insure the vacated street portion of "Lot 1, together with the south half of vacated Elm 
Street lying north of and adjacent to Lot 1." When the boundaries do not run in cardinal directions, 
the question is whether the vacated street should be divided by a line parallel to the northerly and 
southerly boundary lines of the vacated street or a line running true east and west. A description 
similar to the indented one above is preferred. Use of the north one-half, south one-half, east one-
half, or west one-half should be avoided unless the original lines were due north, south, east or west. 
BROWN, BOUNDARY CONTROL AND LEGAL PRINCIPLES (3d ed. 1986), Sec. 7.8. For an 
analogous situation, see TN 13.01.02.  


2. Irregularly Shaped Lots and Streets. Irregularly shaped lots and lots abutting dead-end, 
curved, or irregularly shaped streets may cause differing opinions as to the proper 
apportionment of the vacated street and the boundaries of the reversionary interest. See 
BROWN, ROBILLARD & WILSON, EVIDENCE AND PROCEDURE FOR 
BOUNDARY LOCATION (3d ed, 1994), Sec. 13-3; ROBILLARD & WILSON, BROWN'S 
BOUNDARY CONTROL AND LEGAL PRINCIPLES (4th ed. 1995), Chapter 8.  







With such irregular shapes, The Fund Member should not insure without a court adjudication of 
the validity of a surveyor's opinion of the proper apportionment as reflected by the surveyor's metes 
and bounds description of the reversionary interest.  


E. Conveyance of Lot Without Reference to Vacated Platted Street  


If a subdivision lot is conveyed after an abutting street is vacated but there is no reference to the 
vacated street in the deed, does title to the reversionary interest in the vacated street pass with the 
conveyance of the lot?  


Yes. In Joseph v. Duran, 436 So.2d 316 (Fla. 1st DCA 1983), the First District Court of Appeal 
held that the grantors conveyed the reversionary interest in the abutting, vacated alley when they 
conveyed the lot even though the alley was not mentioned in the deed. The fact that the alley had 
been vacated prior to the conveyance did not alter this result.  


Although the better practice is to describe the reversionary interest in the vacated street, it is not 
necessary that the interest be described in every deed in the chain. However, it must be determined 
that there was no separate conveyance of the reversionary interest. Moreover, the interest must be 
described in the deed in the current transaction.  


Since a title insurance policy does not insure any property beyond the lines of the area described 
or referred to in Schedule A of the policy, the interest to be insured must be described in Schedule A. 
See policy, Conditions 1(g).  


See TN 13.01.04 which requires a partial release of a mortgage in a situation in which the 
owner of the reversionary interest conveyed the interest in a vacated street without conveying the 
abutting lot that had been mortgaged prior to the vacation. See also Title Standard 11.5. 
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The 2005 Florida Statutes


Title XLVII
CRIMINAL PROCEDURE AND CORRECTIONS


Chapter 938
COURT COSTS


View Entire Chapter


938.29  Legal assistance; lien for payment of attorney's fees or costs.-- 


(1)(a)  A defendant determined to be guilty of a criminal act by a court or jury or through a plea of 
guilty or nolo contendere and who has received the assistance of the public defender's office, a special 
assistant public defender, or a conflict attorney shall be liable for payment of attorney's fees and costs. 
The court shall determine the amount of the obligation. Such costs shall include, but not be limited to, 
the cost of depositions; cost of transcripts of depositions, including the cost of defendant's copy, which 
transcripts are certified by the defendant's attorney as having served a useful purpose in the disposition 
of the case; investigative costs; witness fees; the cost of psychiatric examinations; or other reasonable 
costs specially incurred by the state and the clerk of court for the defense of the defendant in criminal 
prosecutions. Costs shall not include expenses inherent in providing a constitutionally guaranteed jury 
trial or expenditures in connection with the maintenance and operation of government agencies that 
must be made by the public irrespective of specific violations of law. Any costs assessed pursuant to this 
paragraph shall be reduced by any amount assessed against a defendant pursuant to s. 938.05.


(b)  Upon entering a judgment of conviction, the defendant shall be liable to pay the costs in full after 
the judgment of conviction becomes final. 


(c)  The defendant shall pay the application fee under s. 27.52(2)(a) and attorney's fees and costs in full 
or in installments, at the time or times specified. The court may order payment of the assessed 
application fee and attorney's fees and costs as a condition of probation, of suspension of sentence, or 
of withholding the imposition of sentence. Attorney's fees and costs collected under this section shall be 
deposited into the General Revenue Fund. 


(2)(a)  There is created in the name of the state a lien, enforceable as hereinafter provided, upon all 
the property, both real and personal, of any person who: 


1.  Has received any assistance from any public defender of the state, from any special assistant public 
defender, or from any conflict attorney; or 


2.  Is a parent of an accused minor or an accused adult tax-dependent person who is being, or has been, 
represented by any public defender of the state, by any special assistant public defender, or by a 
conflict attorney. 


Such lien constitutes a claim against the defendant-recipient or parent and his or her estate, 
enforceable according to law. 
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(b)  A judgment showing the name and residence of the defendant-recipient or parent shall be recorded 
in the public record, without cost, by the clerk of the circuit court in the county where the defendant-
recipient or parent resides and in each county in which such defendant-recipient or parent then owns or 
later acquires any property. Such judgments shall be enforced on behalf of the state by the clerk of the 
circuit court of the county in which assistance was rendered. 


(3)  The clerk of the circuit court within the county wherein the defendant-recipient was tried or 
received the services of a public defender, special assistant public defender, or appointed private legal 
counsel shall enforce, satisfy, compromise, settle, subordinate, release, or otherwise dispose of any 
debt or lien imposed under this section. A defendant-recipient or parent, liable to pay attorney's fees or 
costs and who is not in willful default in the payment thereof, may, at any time, petition the court 
which entered the order for deferral of the payment of attorney's fees or costs or of any unpaid portion 
thereof. 


(4)  No lien thus created shall be foreclosed upon the homestead of such defendant-recipient or parent, 
nor shall any defendant-recipient or parent liable for payment of attorney's fees or costs be denied any 
of the protections afforded any other civil judgment debtor. 


(5)  The court having jurisdiction of the defendant-recipient shall, at such stage of the proceedings as 
the court may deem appropriate, determine the value of the services of the public defender, special 
assistant public defender, or appointed private legal counsel and costs, at which time the defendant-
recipient or parent, after adequate notice thereof, shall have opportunity to be heard and offer 
objection to the determination, and to be represented by counsel, with due opportunity to exercise and 
be accorded the procedures and rights provided in the laws and court rules pertaining to civil cases at 
law. 


History.--s. 3, ch. 63-410; s. 7, ch. 67-539; s. 1, ch. 72-41; s. 1, ch. 77-264; s. 2, ch. 77-378; s. 10, ch. 79-400; s. 8, ch. 80-


376; s. 1, ch. 83-256; s. 2, ch. 89-129; s. 142, ch. 95-147; s. 2, ch. 96-232; s. 7, ch. 97-107; s. 22, ch. 97-271; s. 128, ch. 


2003-402; s. 86, ch. 2004-265; s. 61, ch. 2005-236. 


Note.--Former s. 27.56. 
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387 So.2d 351 (1980)


Martha J. JAMESON and George Ronald Jameson, Appellants,
v.


Edward Lee JAMESON, II, Appellee.


No. 56793.


July 17, 1980.


Supreme Court of Florida.


Peter S. Schwedock of Pelzner, Schwedock & Finkelstein, Miami, for appellants.


Ray Strauss of Berkell & Strauss, North Miami Beach, for appellee.


OVERTON, Justice.


This case is before us on direct appeal from a decision of the Third District Court of Appeal, reported at 369 So.2d 436 
(Fla.3d DCA 1979), which held that the Florida Constitution requires the spouse of a homestead owner to join in an 
interspousal conveyance of the homestead to the husband and wife as tenants by the entirety. In its opinion, the 
district court directly construed article X, section 4(c), of the Florida Constitution, to require spouse joinder and 
declared section 689.11(1), Florida Statutes, unconstitutional to the extent it would allow interspousal conveyance of 
the homestead without joinder. We have jurisdiction, article V, section 3(b)(1), and reverse.


We hold that article X, section 4(c), does not require joinder in an interspousal conveyance of solely owned homestead 
property to the husband and wife as tenants by the entirety, and find that section 689.11(1) is consistent with the 
constitutional provision as we construe it.


The relevant facts reflect that in 1974 Louis Jameson conveyed homestead property owned in his sole name to his 
wife, Martha Jameson, and himself as tenants by the entirety. Martha Jameson, the appellant, did not join in the 
conveyance. After Louis Jameson's death, his son, Edward, the appellee, filed a declaratory action seeking to have 
the conveyance declared null and void on grounds that there is a constitutional requirement of joinder in such a 
conveyance by the spouse. The circuit court agreed with this contention and entered a summary judgment voiding the 
deed. The district court affirmed and held that article X, section 4(c), "clearly requires joinder of the wife where there is 
an attempt to alienate homestead property." 369 So.2d at 437. Referring to the facts in the instant case, the district 
court stated:


*352 Here, the husband (by a deed not joined in by the wife) attempted to alienate his solely-owned 
homestead by creating in the parties a tenancy by the entireties... . [S]uch attempt collides with the 
homestead provisions of the Constitution by depriving the heirs of the husband of their constitutional 
right to take upon his demise... . [T]he provisions of the Constitution requiring joinder by the spouse 
should be required where there is an inter-spousal alienation of solely-owned homestead property.


352


Id. In reaching this conclusion, the district court determined such a holding was required by the "implied rationale" of 
our opinion in Williams v. Foerster, 335 So.2d 810 (Fla. 1976).


The predecessor language to the present article X, section 4(c), was contained in the 1885 amendment to the 
constitution of the State of Florida in sections 1 and 4 of article X, which read as follows:


SECTION 1. Exemption of homestead; extent. — A homestead to the extent of one hundred and sixty 
acres of land, or the half of one acre within the limits of any incorporated city or town, owned by the 
head of a family residing in this State, together with one thousand dollars worth of personal property, 


Page 1 of 4Jameson v. Jameson, 387 So. 2d 351 - Fla: Supreme Court 1980 - Google Scholar


5/9/2013http://scholar.google.com/scholar_case?case=9521819763460902635&q=387+So.+2d+351...







and the improvements on the real estate, shall be exempt from forced sale under process of any court, 
and the real estate shall not be alienable without the joint consent of husband and wife, when that 
relation exists.


SECTION 4. Homestead may be alienated by husband and wife. — Nothing in this Article shall be 
construed to prevent the holder of a homestead from alienating his or her homestead so exempted by 
deed or mortgage duly executed by himself or herself, and by husband and wife, if such relation 
exists... .


These constitutional provisions were so construed as to prohibit the instant conveyance. Byrd v. Byrd, 73 Fla. 322, 74 
So. 313 (1917); see Crosby and Miller, Our Legal Chameleon, The Florida Homestead Exemption, 2 U.Fla.L.Rev. 12, 
64-67 (1949). Article X was changed in the constitutional revision of 1968, and section 4(c) was amended to read as 
follows:


The homestead shall not be subject to devise if the owner is survived by spouse or minor child. The 
owner of homestead real estate, joined by the spouse if married, may alienate the homestead by 
mortgage, sale or gift and, if married, may by deed transfer the title to an estate by the entirety with the 
spouse. If the owner or spouse is incompetent, the method of alienation or encumbrance shall be as 
provided by law. [Emphasis supplied.]


In 1972, this section was again amended, although the applicable sentence to the issue before us for decision remains 
the same as it was in the 1968 revision. The present section 4(c), as amended in 1972, reads as follows:


The homestead shall not be subject to devise if the owner is survived by spouse or minor child, except 
the homestead may be devised to the owner's spouse if there be no minor child. The owner of 
homestead real estate, joined by the spouse if married, may alienate the homestead by mortgage, sale 
or gift and, if married, may by deed transfer the title to an estate by the entirety with the spouse. If the 
owner or spouse is incompetent, the method of alienation or encumbrance shall be as provided by law. 
[Emphasis supplied.]


The critical language is the emphasized sentence, which we have not expressly construed in any prior case. The issue 
is whether this provision allows a husband who is the sole owner of the homestead to convey that homestead property 
to his wife and himself as a tenancy by the entireties without joinder by the wife as a grantor in the conveyance.


In its July 20, 1968, analysis of the instant provision, the Legislative Reference Bureau wrote that under the revision 
"the right of a married owner to directly transfer by deed the title of the homestead to himself and his spouse as an 
estate by the entirety would be given constitutional status." *353 Similarly, two articles have expressed the view that 
the new provision no longer requires spousal joinder as a grantor in interspousal transfers of solely owned homestead 
property. One author has stated:


353


The new constitution allows a gratuitous transfer of the homestead regardless of the grantee's status. 
Presumably, since no reference is made to the existence of children, this factor was not intended to 
impose a limitation on the provision. This conclusion is supported by: (1) the Florida supreme court's 
indication that under the 1885 constitution the existence of children was immaterial as to whether the 
requirement of consideration should be imposed in an intra-family conveyance, and (2) the court's 
rejection of the idea that the homesteader's children obtained a vested interest in the homestead.


.....


The new constitution contains substantial changes regarding the joinder of husband and wife in 
transferring their homestead. The 1885 constitution's requirements of "joint consent of husband and 
wife" and that the "deed or mortgage [be] duly executed by himself or herself, and by husband and 
wife" do not appear in the new constitution. The 1968 constitution simply requires that the owner of the 
homestead be "joined by the spouse if married." While it is clear that both must join in a conveyance of 
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a homestead owned by one spouse to a third party, the difficult question remains whether the grantee-
spouse must join in an inter-spousal conveyance.


Interspousal transfers commonly take two forms. The husband conveys his fee simple title either to the 
wife in fee simple or to himself and his wife as tenants by the entirety. The 1968 constitution provides:


The owner of homestead real estate, joined by the spouse if married, may alienate the homestead by 
mortgage, sale or gift and, if married, may by deed transfer the title to an estate by the entirety with the 
spouse.


The section's meaning is unclear, but it seems to convey two separate thoughts: (1) the owner of 
homestead real estate, joined by the spouse if married, may alienate and (2) the owner of homestead 
real estate, if married, may by deed transfer the title to an estate by the entirety with the spouse.


This interpretation appears to eliminate the requirement of joinder in a transfer by the owner of the 
homestead to himself and his wife as tenants by the entirety. [Footnotes omitted.]


Note, Our Legal Chameleon is a Sacred Cow: Alienation of Homestead under the 1968 Constitution, 24 U.Fla.L.Rev. 
701, 705-07 (1972).


In the Star Project Commentary submitted to the 1978 Constitution Revision Commission, the portion pertaining to 
section 4(c) of article X states in part as follows:


However, where homestead property is conveyed from a sole owner, not to a third party, but to the 
owner's spouse in fee simple, or where the sole owner seeks to transfer to an estate by the entireties 
with the spouse, the present language may be read so as to eliminate the requirement for the signature 
of the non-owning spouse. Since the non-owning spouse is a party to the transaction (grantee) the 
spouse has effectively "joined" in the transfer by acquiescence and participation, although no formal 
execution was made. Furthermore, the structure of Subsection 4(c) leaves considerable doubt as to 
whether the phrase "joined by the spouse" is intended to apply to the remainder of the sentence, 
including transfers to estates by the entireties or merely alienations by mortgage sale or gift. The 
question is whether joinder means due execution in all transfers.


Background Papers of 1978 Constitution Revision Commission, Record Group 5, Series 263, Box 3, Florida State 
Archives. See Maines & Maines, Our Legal Chameleon Revisited: Florida's Homestead Exemption, 30 U.Fla.L.Rev. 
227, 265-69 (1978).


*354 The appellee in the instant case contends that joinder is required by the wife both to alienate the homestead by 
mortgage, sale, or gift, and to transfer the property from sole title in the husband to the husband and wife as tenants by 
the entirety. The district court of appeal agreed with this contention and interpreted the phrase "joined by the spouse" 
as applying to both the first and second clauses of the subject constitutional provision. We disagree. In our opinion the 
provision is more logically and reasonably interpreted if the joinder requirement is applied only to the alienation clause. 
In our view, a requirement of spousal joinder when that spouse is the grantee was not intended by the constitutional 
drafters, and is neither rational nor necessary to protect the homestead heirs.


354


The district court of appeal decision relies upon our decision in Williams v. Foerster, 335 So.2d 810 (Fla. 1976). In that 
case the present constitutional provision was considered only inferentially because (1) the subject property was at the 
time of the conveyance owned by the husband and wife as tenants by the entireties and (2) the conveyance was made 
at a time when the 1885 constitutional provision was applicable. We held that the 1885 constitutional provision did not 
apply to an estate by the entireties occupied as a home of the parties, citing Denham v. Sexton, 48 So.2d 416 (Fla. 
1950). In so doing, we stated:


The provisions of Article X, Section 4, of the 1885 Constitution, which Justice Sebring was construing, 
were in effect at the time the deed was made in the instant case. The same basic requirements are in 
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our present constitutional provision. All the cases cited in the District Court opinion concern homestead 
property owned solely by the head of the household.


335 So.2d at 812. Much reliance was placed by the district court on this portion of our opinion, particularly the 
sentence stating that the same requirements are in our present constitutional provision. To eliminate any mistaken 
impression concerning our intent, we explain that this paragraph concluded there was no change between the 1885 
constitutional provision and the 1972 constitutional provision concerning the disposal of property which is held as a 
tenancy by the entirety. By our Williams decision we did not intend to adopt a rationale which would require joinder by 
the spouse where there is interspousal alienation of solely owned homestead property by conveyance to the spouses 
as a tenancy by the entirety.


Our construction and interpretation of the constitutional provision is in complete harmony with section 689.11, Florida 
Statutes. The legislature in its interpretation of the constitutional provision obviously believed that joinder is not 
constitutionally required in circumstances such as those in the instant case. Our conclusion is also in accordance with 
the authors of Our Legal Chameleon (1972) and the Star Project Report to the Constitution Revision Commission.


The decision of the district court of appeal is reversed and remanded with directions that the trial court vacate 
summary judgment and enter a judgment in accordance with the views expressed in this opinion.


It is so ordered.


SUNDBERG, C.J., and ADKINS, BOYD, ENGLAND, ALDERMAN and McDONALD, JJ., concur.
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765 So.2d 296 (2000)


LENSA CORPORATION, Appellant,
v.


POINCIANA GARDENS ASSOCIATION, INC., Appellee.


No. 4D99-2099.


August 23, 2000.


District Court of Appeal of Florida, Fourth District.


Tim B. Wright and Anthony L. Conticello of Warner, Fox, Wackeen, Dungey, Seeley, *297 Sweet & Wright, L.L.P., 
Stuart, for appellant.


297


Steven H. Wisoker, Hobe Sound, for appellee.


STONE, J.


We affirm a final judgment entered upon an order granting Poinciana Gardens Association, Inc.'s (Association) motion 
for directed verdict and motion for judgment notwithstanding the verdict following a jury verdict in favor of Lensa 
Corporation (Lensa). In entering its order in favor of Association, the trial court recognized that its president did not 
have actual or apparent authority to bind the non-profit homeowner's association to a sale of all or substantially all of 
its assets. We agree and affirm the decision of the trial court.


Association's president, Dr. Goodman, negotiated and agreed to the sale of all or substantially all of its assets, 
consisting of land, to BBG Appraiser Co. (BBG), a company owned by Mrs. Sandel, upon an understanding that it 
would assign its contract rights to Lensa, which would develop the property. The parties executed a written contract 
with Dr. Goodman signing on behalf of Association. Following the execution of the written agreement, counsel for 
Lensa discovered that Mr. Sandel (the owner of Lensa) had witnessed Dr. Goodman's signature. In order to avoid any 
problems with the contract, Mr. Sandel arranged to have a second contract executed. Before a second contract was 
executed, however, Mr. Sandel had a discussion with Ms. Stolle, Association's secretary. According to Mr. Sandel, Ms. 
Stolle told him that she was not aware that a sales contract existed on the land. Upon hearing this information, Mr. 
Sandel contacted Dr. Goodman and voiced his concerns. Dr. Goodman assured Mr. Sandel that he would call a board 
meeting and straighten out "whatever doubts [the members of the board of directors] had on the situation."


A meeting was held, attended by Association's officers, one general member, and two Association directors. It is 
undisputed that the persons in attendance did not constitute a quorum of the full board, the makeup of which was a 
matter of some confusion. At the meeting, those in attendance agreed that Dr. Goodman was authorized to sign the 
legal documents necessary for the sale to Lensa for the sum of $50,000. Unsigned minutes of the meeting were 
subsequently faxed to Mr. Sandal. Several days later, the parties executed a second contract, the terms of which 
mirrored those of the first contract.


Subsequently, Mr. Sterling, Association's new president, informed Mr. Sandel that Association would not honor the 
contract because Dr. Goodman was not authorized to sign the contract and the selling price was too low. Lensa then 
filed a breach of contract action against Association.


At jury trial, Lensa conceded that Dr. Goodman did not have actual authority to sell the property and that the board of 
directors did not meet and approve the sale of the property. The jury entered a verdict totaling $18,000.00. In reaching 
this decision, the jury found that Dr. Goodman had apparent authority to sign the agreement. The trial court granted 
Association's motion for directed verdict and judgment notwithstanding the verdict, finding that Dr. Goodman had no 
actual authority because the true board of directors did not vote on the sale of property; there was also no apparent 
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authority because Dr. Goodman failed to obtain the approval of the directors (as required under the association's 
bylaws, as well as section 617.1202, Florida Statutes), and at no time did either the board or the membership confer 
such authority upon him.


The sale of all or substantially all of a non-profit corporation's assets is strictly controlled by section 617.1202, which 
provides, in pertinent part:


A sale, lease, exchange, or other disposition of all or substantially all of the property and assets of a 
corporation ... *298 must be authorized in the following manner:298


(1) If the corporation has members entitled to vote on the sale, lease, exchange, or other disposition of 
corporate property, the board of directors must adopt a resolution approving such sale, lease, 
exchange, or other disposition, and directing that it be submitted to a vote at a meeting of members 
entitled to vote thereon, which may be either an annual or special meeting....


(2) If the corporation has no members or if its members are not entitled to vote thereon, a sale, lease, 
exchange, or other disposition of all or substantially all the property and assets of a corporation may be 
authorized by a majority vote of the directors then in office.


§ 617.1202, Fla. Stat. (1995).


Association's bylaws do not require membership approval; therefore, the directors had the authority to sell the property 
and assets of the corporation. See § 617.1202(2), Fla. Stat. Here, a majority vote of the directors was necessary in 
order to authorize the sale. There is nothing in the record to indicate that Association complied with section 617.1202 
or the bylaws before executing the agreement. At no time was there a majority vote by the directors. Thus, it is clear 
that Dr. Goodman did not have actual authority to sell the land. Any liability of Association, therefore, must be based 
upon Dr. Goodman's apparent authority.


Three elements are needed to establish an apparent agency: (1) a representation by the purported principal; (2) 
reliance on that representation by a third party; and (3) a change in position by the third party in reliance upon such 
representation. See Ideal Foods, Inc. v. Action Leasing Corp., 413 So.2d 416, 418 (Fla. 5th DCA 1982). The reliance 
of a third party on the apparent authority of a principal's agent must be reasonable and rest in the actions of or 
appearances created by the principal, see Rushing v. Garrett, 375 So.2d 903, 906 (Fla. 1st DCA 1979), and "not by 
agents who often ingeniously create an appearance of authority by their own acts." Taco Bell of California v. Zappone,
324 So.2d 121, 124 (Fla. 2d DCA 1975). As to acts in the ordinary course of business, courts have consistently 
recognized that a presumption of authority exists in the case of acts made or done by presidents. See Pan-American 
Constr. Co. v. Searcy, 84 So.2d 540 (Fla.1955); Miami Jockey Club v. Lillias Piper, Inc., 115 Fla. 612, 155 So. 806 
(1934).


This sale was not made in the course of the corporation's ordinary business and there is no basis for concluding that 
the sale of all or substantially all of Association's assets could be presumed to be within Dr. Goodman's authority. For 
an agent to act with apparent authority requires, as previously noted, that the principal create the appearance of the 
agent's apparent authority. Here, reliance on the signature of the president and on the minutes were insufficient to 
create apparent authority. The statute mandates that only the board has the power to authorize a sale. Here, the board 
did not make any representations or take any actions signifying either its consent or the president's authority to act.


Therefore, although the second and third elements of apparent authority may be supported by the record, there is no 
record support for the first. Further, to hold otherwise would defeat the very charge of the statute that the sale of all or 
substantially all of a non-profit corporation's assets must be authorized by the board or membership. Therefore, the 
judgment is affirmed.


POLEN, J., concurs.


GROSS, J., concurs specially with opinion.
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GROSS, J., concurring specially.


I concur in the majority's conclusion that appellant failed to demonstrate the apparent authority of the agent to support 
the creation of a binding real estate contract. The contract did not require that *299 the appellee non-profit corporation 
approve the sale by the adoption of a corporate resolution, a corporate act which appears to be mandatory in this case 
under section 617.1202, Florida Statutes (1995).


299


The operation of the statute limits the application of apparent authority in this case. The president of the corporation 
did not have the inherent authority to enter into this contract. Cf. Pan-American Constr. Co. v. Searcy, 84 So.2d 540, 
543-44 (Fla.1955) (noting that, while a vice president does not have the inherent authority to bind a corporation, a 
president may bind the corporation in a proper case under the doctrine of inherent powers); Ideal Foods, Inc. v. Action 
Leasing Corp., 413 So.2d 416, 417 (Fla. 5th DCA 1982) (holding that a secretary-treasurer had neither inherent 
authority nor apparent authority to bind the corporation in dealings with third parties). There was no history of 
completed deals between the parties that would give rise to the apparent authority of Goodman to bind the 
corporation. Cf. Stiles v. Gordon Land Co., 44 So.2d 417, 421-22 (Fla.1950) (holding that party who negotiated sale of 
building had apparent authority to do so). There was no formal act by the board of directors "which would denote the 
holding out of [Goodman] as possessing the authority to act on its behalf." H.S.A., Inc. v. Harris-in-Hollywood, Inc., 285 
So.2d 690, 693 (Fla. 4th DCA 1973).
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72 So.2d 905 (1954)


MOYER
v.


CLARK et al.


May 28, 1954.
Rehearing Denied June 17, 1954.


Supreme Court of Florida. Special Division A.


Thomas A. Horkan, Jr., Miami, for petitioner.


Ruth Clark Rowe, Miami Beach, for respondents.


DREW, Justice.


Petitioner seeks an order of this Court under Rule 34, 30 F.S.A., quashing orders of the lower court striking his answer 
and dismissing his counterclaim in a suit to quiet title. Petitioner and respondents will be referred to in this opinion as 
defendant and plaintiffs, respectfully, this being their *906 status in the lower court. The pertinent facts are stated 
below.


906


On July 1, 1932, defendant purchased certain unimproved lands but took title in the name of Lillie M. Nutting by 
warranty deed which was recorded on December 9, 1932. On July 2, 1932 Lillie M. Nutting conveyed the property to 
the defendant but that deed was not recorded until May 1953. Lillie M. Nutting died on March 23, 1950 and by 
appropriate proceedings her administratrix sold and conveyed the property in question to plaintiff, H.M. Clark, on April 
20, 1953. In his answer to the suit to quiet title brought by Clark, the defendant averred that Clark was not a bona fide 
purchaser for value in that he paid an inadequate consideration for the land and that he took title with knowledge of the 
existence of defendant's outstanding though unrecorded deed. The defendant also counterclaimed, making the 
administratrix a party and praying that his title to the property be quieted. In the counterclaim he alleged ownership in 
himself under the unrecorded deed and that he had paid all taxes on the lands through 1952.


The chancellor entered orders striking the answer and dismissing the counterclaim of defendant. The orders were 
based on the premise that "more than twenty years elapsed between December 9, 1932, the date of the recording of 
deeds to the decedent, Lillie M. Nutting, under whom both counter-defendants claim, and May, 1953, the date of 
recording of defendant's deeds" and that inasmuch as defendant "did not assert by competent record title any adverse 
claim until after a lapse of more than twenty years. * * * this case falls squarely within the provisions of Section 95.23 
of the Florida Statutes, F.S.A., and that the counter-plaintiff may not now assert any claim to the lands involved in this 
suit as against the counter-defendants; and that the deeds of July 1, 1932, recorded December 9, 1932, are valid and 
effectual for conveying the lands therein described as against counter-plaintiff."


Section 95.23 F.S. 1951, F.S.A., reads as follows:


"Limitations where deed or will of record for twenty years or more. After the lapse of twenty years from 
the record of any deed or the probate of any will purporting to convey lands no person shall assert any 
claim to said lands as against the claimants under such deed or will, or their successors in title.


"After the lapse of twenty years all such deeds or wills shall be deemed valid and effectual for 
conveying the lands therein described, as against all persons who have not asserted by competent 
record title an adverse claim."


Ordinarily a recording statute has no affect as to transactions between the parties involved, Stewart v. Mathews, 19 
Fla. 752, and the mere failure to record a deed does not effect the title of the grantee except as to creditors and 
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subsequent purchasers for a valuable consideration without notice, Black v. Skinner Mfg. Co., 53 Fla. 1090, 43 So. 
919. A grantee taking title to land with knowledge of prior claims is bound by those claims, Ullendorff v. Graham, 80 
Fla. 845, 87 So. 50.


Under these general principles the answer filed by defendant claiming that plaintiff Clark took his deed with knowledge 
of the prior conveyance to defendant, would have been a good defense. But the plaintiffs contend that by reason of the 
language in Section 95.23, supra, these general principles do not apply and that defendant, because he failed to 
record his own deed within twenty years, now has no rights under that deed.


The plaintiffs and the able chancellor below misconceived the purpose and effect of this statute. It validates and 
renders unimpeachable a deed or will of record for twenty years, but does not invalidate a conveyance made 
thereafter by a grantee or devisee under such deed or will. This statute operates upon the deed of which it speaks, 
that is, one of record for twenty years. The first paragraph prescribes a period of time in which claims to the land 
"against the claimants" under such a recorded *907 deed must be asserted. After twenty years this paragraph bars the 
assertion of all rights or claims contrary to the intendment of such a deed to which the statute is applicable. The next 
paragraph operates to validate a deed of record for twenty years by asserting that after that time the deed "shall be 
deemed valid and effectual" as a conveyance of the land described therein. This latter paragraph is in the nature of a 
curative act correcting and completing the particular transaction which might otherwise fail because of some defect or 
irregularity in the mechanics of the means employed. An attack upon a deed for reasons of this nature must under the 
statute be asserted by competent record title and unless that be done within 20 years the recorded deed is deemed 
valid against all persons who have not so asserted such claim adverse to the recorded deed.


907


Thus the statute has been held to have the effect of barring attacks upon the validity of a conveyance of record for 
twenty years on grounds that the conveyance was ineffective because it was in fact a mortgage, Grable v. Nunez, Fla. 
1953, 64 So.2d 154; because it was made a violation of homestead laws, Barnott v. Proctor, 128 Fla. 63, 174 So. 404; 
Thompson v. Thompson, Fla. 1953, 70 So.2d 555; because the acknowledgment was taken by the grantee, 
Montgomery v. Carlton, 99 Fla. 152, 126 So. 135. It will be observed that in the latter case the statute sustained a 
deed against an attack directed to the mechanics of the means employed, while in the other cases the statute served 
to bar the assertion of rights and claims contrary to the recitals of the deed.


In the instant case defendant claims under a conveyance which is direct to him from the grantee of a deed recorded 
for twenty years and which is prior in time to the subsequent conveyance of the same land by the same grantee to 
plaintiffs with knowledge of defendant's deed. Under these facts the title to the land is validly in defendant unless 
Section 95.23 somehow operates to destroy that title because it was not recorded within twenty years of the recording 
of the deed to Nutting in 1932. The first paragraph of this statute, as to a deed of record for twenty years, operates to 
bar claims against the "claimants under such deed", and the second paragraph operates to bar claims "adverse" to 
such deed.


The title claim of defendant is not in the class of claims barred by either paragraph of the statute. The title of defendant 
is not "adverse" to the Nutting deed of record for twenty years but on the contrary it is in conformance with and under 
that deed, and therefore it is not affected by the second paragraph of the statute. Further, as to the Nutting deed, 
defendant is in a class of persons who are "claimants under such deed" and his title is protected and not barred by the 
first paragraph of the statute. It is true that the claims of defendant under the peculiar facts here is also against a 
claimant under the Nutting deed. However, the presence of that factor does not take away from the defendant the 
protection of the statute and place his title in a class of claims barred by the statute. Rather, the statute as to 
successive conveyances by the same grantee has no effect upon their relative merits because none is in the class of 
claims barred by the language of the statute.


The fallacy in the reasoning of plaintiffs becomes more apparent when their contention is examined with reference to 
the point of time when it is urged that the statute of limitations began to run against defendant. In this connection 
plaintiffs in their brief state: "Twenty years having lapsed from December 9, 1932, the date of recording of the deeds to 
Lillie M. Nutting, after December 9, 1952, no one, including the petitioner, E.C.A. Moyer, may assert any claim to the 
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lands as against Lillie M. Nutting or against her successors in title, to-wit: her heirs and her estate and plaintiff." Under 
this view plaintiffs claim that the deed of defendant is nugatory because not recorded within twenty years from 
December 9, 1932, the date the Nutting deed was recorded. Suppose, however, defendant had obtained his deed 
from Nutting on December 9, 1949. In that event, under plaintiffs' contention he would at that time have had only three 
years in which to record *908 his deed or have it rendered invalid by force of the statute. Or, suppose one holding title 
of record from December 9, 1932 conveyed the land to a grantee on December 8, 1952. Under the plaintiffs' theory, 
the grantee in that case would have one day in which to record the deed; and, if such conveyance were made on 
December 10, 1952, it would have no validity at all. The rule urged by plaintiffs leads to absurd results.


908


The statute is obviously designed to allow a full twenty years for the assertion of claims with the time beginning to run 
from the recording of a deed. However, the key to the interpretation of the statute is a recognition of the fact that its 
purpose is to perfect a title of record for twenty years which might, for various reasons, otherwise be defective; the 
purpose is not to destroy a valid conveyance of title made by the grantee of such recorded deed simply because the 
subsequent conveyance is not recorded. The reason that such a subsequent title is not affected by the statute is that it 
is not "against the claimants under" nor "adverse" to the recorded deed.


If the Legislature had intended that a deed must be recorded within a certain time or otherwise become invalid, it could 
plainly have so stated. The statute obviously was not intended to have the result of requiring a grantee to record his 
own deed within a specified time, or lose an otherwise valid title. Other principles of law set forth above provide 
adequate protection to creditors or bona fide purchasers for value without notice. We do not think this statute was 
intended to upset those general principles.


The case of Walker v. Landress, 111 Fla. 356, 149 So. 545, cited by defendant, is not in point because successive 
grantees of the same grantor were not involved. Moreover, it concerned an entirely different principle. In that case the 
plaintiffs sought to recover land, alleging that in 1904 they or their predecessors took title to lands in the name of 
defendant who in 1931 repudiated the oral trust to hold title for them. The court simply held that the complaint stated 
facts showing a resulting trust against which the twenty year statute of limitations did not begin to run until repudiation 
of the trust by the trustee. In the instant case no trust is involved because the defendant from July 2, 1932 has held 
both the legal and equitable title to the subject property.


The plaintiffs urge that the case at bar is "squarely within the ruling of Grable v. Nunez, Fla. 1953, 64 So.2d 154, which 
applied Section 95.23 F.S.A. as a complete bar to anyone claiming against a deed which has been recorded over 20 
years." Aside from the fact that defendant here is not claiming "against" a deed which has been recorded for more than 
twenty years, the cited case of Grable v. Nunez, Fla. 1953, 64 So.2d 154, is not in point. In that case the court held 
that after a lapse of twenty years from the recording of a deed, assertions by the grantor's heirs that the deed was in 
fact a mortgage were barred by Section 95.23, supra. Successive grantees from a common grantor were not involved 
in that case and the contention by the claimants that the deed attacked was in fact a mortgage clearly was a claim 
"adverse" to the deed and against "the claimants under such deed" and thus barred by the statute.


We emphasize that the very keystone of defendant's counterclaim and defense is his allegation that plaintiffs had 
taken title to said lands with knowledge of the fact that defendant was the actual and true owner thereof and that such 
knowledge in plaintiffs was both actual and implied.


Certiorari is granted and the orders under review are hereby quashed and the cause remanded for further proceedings 
consistent with these views.


THOMAS, Acting C.J., and SEBRING and MATHEWS, JJ., concur.
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TN 5.06.01  Obligation to Examine Bankruptcy Proceedings 
 


The commencement of a bankruptcy case creates an estate consisting of all legal or equitable 
interests of the debtor existing at the time the petition for relief under the Bankruptcy Code is filed. 11 
U.S.C., Sec. 541(1). The estate also includes certain property acquired after the petition is filed. See 11 
U.S.C., Sec. 541(a). See Title Standard 2.1. In addition, the automatic stay provisions of 11 U.S.C., Sec. 
362 render void any acts taken against the debtor after commencement of the bankruptcy case. 
Kalb v. Feverstein, 308 U.S. 433, 60 S.Ct. 343 (1940); and In re Albany Partners, Ltd., 749 F.2d 670 (11th 
Cir. 1984). The prior consent of the bankruptcy court is required in order to have a valid foreclosure after 
a bankruptcy is filed. See Title Standard 2.3 
 


After a Fund Member has obtained knowledge of a bankruptcy relating to a party who held an 
interest in real property, the Fund Member must, prior to insuring title, review the bankruptcy 
proceedings to determine that: 1) the property to be insured is no longer a part of the bankruptcy estate, 
and 2) any action taken in relation to the property during the time the bankruptcy was pending was 
approved by the bankruptcy court. In a current transaction, when the Fund Member knows that the 
seller is a debtor in a currently pending bankruptcy, some action must be taken to have the property 
released from the bankruptcy estate. Usually this is done through abandonment of property of the 
bankruptcy estate or a finding that the property is exempt because it is the debtor's homestead. 
Alternatively, any action taken relative to the property must be approved by the bankruptcy court. Any 
review of the bankruptcy proceedings must include a determination that actions taken by the court are 
based on procedural due process (i.e., proper notice and opportunity to be heard, as provided by the 
Bankruptcy Code,11 U.S.C., Sec.101,et seq.) Proof that the property is, or was not, part of the 
bankruptcy estate or proof that the ultimate disposition of the property was approved by the 
bankruptcy court should be recorded in the official records with proof that necessary parties were 
afforded procedural due process. 
 


The Fund Member's obligation to review bankruptcy proceedings, as described above, is 
limited to those cases in which the seller in the current transaction is, or was, a debtor in 
bankruptcy and those cases where bankruptcy occurred within the seven-year period immediately 
preceding the issuance of a title policy. Stated otherwise, the Fund Member does not have to review 
bankruptcy proceedings if the chain of title shows that the seller alone, or the seller with the seller's 
predecessors in title (none of whom were the debtor in bankruptcy), have held title for a period in 
excess of seven years preceding the date of issuance of the title insurance commitment. 
 








78 So.2d 861 (1955)


R.M. BUCKELS, as Sheriff of Osceola County, Florida, and The Pure Oil Co., a corporation, 
Appellants,


v.
Raymond V. TOMER, also known as Raymond Tomer, and further known as R.V. Tomer, 


Appellee.


March 24, 1955.


Supreme Court of Florida. Special Division A.


*862 Rogers & Kelley, Kissimmee, for appellants.862


Murray W. Overstreet, Kissimmee, for appellee.


SEBRING, Justice.


The appeal is from a final decree in favor of the plaintiff below.


According to the record, the plaintiff and his wife are the owners of certain rural property in Osceola County, Florida, 
consisting of a tract of land that had been subdivided into blocks and lots by a recorded plat and a tract of unplatted 
land adjoining the platted tract upon which the family residence is located. Prior to the purchase of the property by the 
plaintiff certain of the lots in the platted tract had been sold by the plaintiff's predecessor in title. After the purchase of 
the property by the plaintiff certain other lots in the platted tract were sold by him to third persons. While some of the 
lots in the platted tract as to which the plaintiff retains title are separated by streets, the plaintiff, in every such instance, 
owns land on both sides of the streets, as shown by the unshaded portions of the sketch that follows:


*863863


*864 Pure Oil Company, a corporation, recovered a final judgment against the plaintiff and his wife. When the sheriff of 
Osceola County levied upon the property to satisfy the judgment, the plaintiff filed a homestead claim to all the 
property. The sheriff recognized the right of the plaintiff to claim exemption as to the unplatted tract of land upon which 
the home of the plaintiff was located, but refused to recognize the right to homestead and exemption from forced sale 
as extending to any of the lots in the platted tract.


864


After the rejection of his claim by the sheriff, the plaintiff brought the instant suit to enjoin the sheriff from proceeding 
with the sale, upon the ground that he had the constitutional right to claim all the property as his homestead. The 
defendants below contested the right of the plaintiff to injunctive relief on the ground that the platted lots which had 
been purchased by the plaintiff were not contiguous to the unplatted tract purchased by him and consequently could 
not be claimed as homestead. At final hearing, the court below rejected the contention of the defendants and entered a 
decree enjoining the sheriff and the judgment creditor from selling the property in the subdivision to satisfy the 
judgment.


The question on the appeal is whether or not the trial court ruled correctly in adjudicating that all of the rural lands of 
the plaintiff, including the lots in the platted tract, the aggregate of which was less than 160 acres, were contiguous 
and could be claimed as homestead and therefore exempt from judicial sale to satisfy the judgment.


While the law in respect to what rural property may constitute a homestead has been construed, from the earliest 
decisions, to require an element of contiguity, Brandies v. Perry, 39 Fla. 172, 22 So. 268; Milton v. Milton, 63 Fla. 533, 
58 So. 718; Yowell v. Rogers, 128 Fla. 881, 175 So. 772; it is established in Shone v. Bellmore, 75 Fla. 515, 78 So. 
605, 606, that the mere platting of rural property owned and occupied by the head of a family as a homestead, and the 
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sale of lots according to such plat, is not sufficient to destroy the homestead character of such portions of the property 
as have not been sold, where the unsold portions are "`contiguous, lying in a body, and each piece thereof [is] 
adjacent to some other part or parcel thereof.'" In respect to the contention of the appellant in the cause that the 
unsold lands lacked contiguity because of the fact that many of the lots and blocks in the subdivision were separated 
by streets the court observed that "* * wherever that is the case it appears that the deceased owned the lots or blocks 
on each side of the street," and rejected the contention of the appellant with the statement: "We do not agree * * * that 
the mere platting of land and the sale of lots according to such plat shows conclusively an abandonment of the 
homestead by the owner. While a sale of lots bounded by streets and avenues according to a plat which shows such 
lots so bounded creates in the purchaser as against the grantor a private right to have such streets remain open for 
passageways, they constitute mere easements over the owner's land, where the purchasers do not own on either side 
of the street. While a purchaser of a lot according to a plat which shows that the lot is bounded by a street acquires 
title to the center of the street on his side, he has only an easement over the land at another part of the proposed 
street, where he owns no lot. Therefore the owner may, after platting his land, so dispose of lots and blocks as to 
leave remaining to him a contiguous tract; it may be in a fantastic shape, but nevertheless unbroken and contiguous,
over which he has merely sold or given an easement of passageway." (Emphasis supplied.)


We think that the principle stated in the foregoing case is controlling in the case at bar. As will be seen from the sketch 
of the property involved, the unplatted lands belonging to the plaintiff not only actually abut upon the tract of land in the 
subdivision designated as Lots 1 to 5, inclusive, of Block E, but also wherever the lands owned by the plaintiff are 
separated by streets he owns "the lot or blocks on each side of the street." Under the principle laid down in Shone v. 
Bellmore, *865 supra, the lands of the plaintiff are therefore "`contiguous, lying in a body, and each piece thereof [is] 
adjacent to some other part or parcel thereof,'" and the fact that the plaintiff may have acquired the property after some 
of the lots in the subdivision had been sold by his predecessor in title is quite without legal significance.


865


Some suggestion is made in the brief of appellant that because the subdivision lots held by the plaintiff were never 
actually used by him for homestead purposes, but were held only for the purposes of speculation or resale, they could 
not acquire a homestead status, but this contention must also be rejected. For as was stated in Fort v. Rigdon, 100 
Fla. 398, 129 So. 847, 848, in respect to rural homesteads: "`We have no authority, if the person who claims the land 
for a homestead resides thereon, is a resident of the State, the head of a family, and there is no more than 160 acres 
in the tract, to add any other conditions than those expressed in the Constitution. To say how the homesteader should 
use his land, whether as a "farm," or for a "saw-mill," or a "grist-mill," or a "carding and fulling mill," would be to impose 
a judicial condition not found in the Constitution of the State. The Constitution does not prescribe the manner in which 
the tract shall be used beyond residing thereon.'" And in another instance: "`The Constitution of this State, Section 1, 
Article 9, exempts a homestead to the extent of one hundred and sixty acres of land outside an incorporated city or 
town to the head of a family residing in this State, with the improvements on the real estate, without regard to the use
that may be made of that portion of the tract not covered by the residence and enclosures.'" McDougall v. Meginniss, 
21 Fla. 362.


In a later case it is held that a portion of a homestead tract upon which a boys' school was located was nevertheless 
exempt, the court saying: "This language is clear, and it is significant that the framers of the Constitution of 1885, when 
they came to write the homestead and exemption clause for that Constitution, used the language of the Constitution of 
1868 on the subject of the homestead's extent, which had been construed by * * * the Supreme Court of Florida, which 
had held that nothing more was required than for the homesteader to live on the tract to render the whole 160 acres 
exempt, and the Constitution did not prescribe the manner in which the land should be used beyond residing on it." 
Armour & Co. v. Hulvey, 73 Fla. 294, 74 So. 212, 214. See also Vol. II, No. I, p. 47, Univ. of Fla. Law Review.


The appellant has failed to make reversible error appear and consequently the decree appealed from should be 
affirmed.


It is so ordered.


MATHEWS, C.J., and TERRELL and DREW, JJ., concur.
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843 So.2d 304 (2003)


Robert JAMES, et al., Appellants,
v.


Rosalie Kaye Bruno JAMES, Appellee.


No. 5D02-1565.


March 7, 2003.
Rehearing Denied April 23, 2003.


District Court of Appeal of Florida, Fifth District.


*305 Ric Woodward, Melbourne, for Appellants.305


Michael R. Riemenschneider and William H. Cantwell, II, of O'Brien, Riemenschneider, P.A., Melbourne, for Appellee.


SHARP, W., J.


Robert James, Cynthia A. Boehn, Sondra Toevs and David K. James III (appellants), the adult children of David R. 
James II (decedent) appeal from a summary final judgment entered in favor of Rosalie Kaye Bruno James (Rosalie), 
the decedent's widow and appellants' stepmother. Because we agree the record discloses no material issues of fact, 
the judgment below is affirmed as a matter of law, although we disagree with the reason given by the trial court.


The record discloses appellants filed suit against Rosalie in the county court to evict her from the residence property, 
in which she had resided with the decedent following their marriage on October 1, 2000. The decedent purchased the 
property on May 28, 1999, prior to his marriage to Rosalie. The decedent died on May 3, 2001.


Appellants alleged they owned the residence, having taken title pursuant to a quit claim deed executed and dated May 
2, 2001. The deed recited that the decedent was a single man. A copy of the deed was attached to the complaint as 
an exhibit. Appellants also alleged the deed was executed by the decedent's attorney-in-fact, *306 David K. James III, 
acting under a power of attorney. A copy of the power of attorney was not attached to the pleadings. Appellants also 
asserted a damage claim against Rosalie for allowing the property to fall into disrepair and failing to maintain it.


306


Rosalie filed an answer, affirmative defenses and a counterclaim. Her first affirmative defense was that as the 
surviving widow of the decedent, her homestead rights could not be conveyed away without her joinder or signature. 
Second, she claimed fraud on the part of appellants in procuring the deed. Third she challenged the validity of the 
power of attorney to convey the property. She counterclaimed for cancellation of the quit claim deed for the reasons 
stated above. She further asserted the actions by appellants were taken to avoid provisions in the decedent's will, 
which bequeathed the residence to Rosalie. Copies of the decedent's probate proceedings containing a copy of the 
will filed in Pennsylvania were attached to her pleadings. Because of her requests to cancel the deed, the cause was 
transferred to the circuit court.


In the circuit court, Rosalie filed a motion for summary judgment and attached an affidavit in support. One basis for her 
motion was that the property was homestead and could not be conveyed without her joinder in the deed. §§ 732.401 


and 732.4015, Fla. Stat.[1] In the affidavit, she alleged she was married to the decedent until his death and the property 
involved in this suit was their marital residence and homestead at the time of the decedent's death. She said that the 
statement in the deed that the decedent was single when the quit claim was executed was false and she asserted her 
homestead rights.


In her motion for summary judgment, she also challenged the transfer of the property as being beyond the scope of 
the power of attorney. She attached a copy of the power of attorney, which had been executed in 1995. Paragraph 16 
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of the power of attorney gave the attorney-in-fact power to make gifts to and on behalf of the decedent's four children 
in amounts up to $10,000 per year per child so long as the gifts were consistent with "prudent estate planning and 
financial management, and after consultation with Mellon Bank NA." Paragraph 17 empowered the attorney-in-fact to 
do any act in connection with the decedent's property he could do himself.


Initially, the trial court denied the summary judgment motion. However, prior to trial the motion was renewed by 
different counsel. He argued there were no material *307 facts in dispute and the validity of the quit claim deed should 
be resolved as a matter of law. First, the conveyance of the property without joinder of the decedent's wife was 
contrary to Article X, Section 4 of the Florida Constitution, and second, the power of attorney did not permit execution 
of the deed under the circumstances.


307


Counsel for appellants claimed the record posed an unresolved material fact issue as to whether the property was in 
fact homestead. This issue was arguably created by the appellants' denial in their response to interrogatories that the 
property concerned in the case was homestead property. Counsel asserted at the hearing Rosalie had purchased a 
different home during the marriage, which was her real residence when the decedent died. Unfortunately, the 


response is not in our record on appeal, although the facing sheet to that document is.[2] But even if such a denial was 
made by a pleading, in order to properly counter Rosalie's affidavit, which declares the property is homestead 
property, appellants should have filed a counter-affidavit challenging its homestead status. See First North American 
Bank v. Hummel, 825 So.2d 502 (Fla. 2d DCA 2002); Latour Auto Sales, Inc. v. Stromberg-Carlson Leasing Corp.,
335 So.2d 600 (Fla. 3d DCA 1976).


Second, counsel for appellants argued that joinder by Rosalie in the deed was not required by homestead law 
because she had entered into a prenuptial agreement in which she waived her homestead rights and other statutory 
rights as widow of the decedent. Counsel conceded at the time of the summary judgment that the prenuptial 
agreement was not in the record, but he intended to present it at trial. The trial judge ruled that because the quit claim 
deed identified the decedent as a single man when it was executed, which was incorrect, that the deed was a nullity.


That fact alone would not be a sufficient basis to invalidate the quit claim deed. If Rosalie had executed a valid 
prenuptial agreement, she could have waived her homestead rights. See City National Bank of Florida v. Tescher, 578 
So.2d 701 (Fla.1991); Jacobs v. Jacobs, 633 So.2d 30 (Fla. 5th DCA 1994); Wadsworth v. First Union National Bank,
564 So.2d 634 (Fla. 5th DCA 1990); Hulsh v. Hulsh, 431 So.2d 658 (Fla. 3d DCA 1983). The result of waiving 
homestead in a prenuptial agreement is that, for purposes of the constitutional restriction on devise of the homestead, 
the waiving spouse is deemed to have predeceased the decedent. See City National Bank; Topper v. Stewart, 449 
So.2d 373 (Fla. 3d DCA 1984); Hulsh; DeGarcia's Estate, 399 So.2d 486 (Fla. 3d DCA 1981). It follows that a waiving 
spouse's joinder on a conveyance of homestead property by the owner is not required to pass title.


However, the salient fact in this case is that the prenuptial agreement was not in the record before the trial court nor 
was it asserted in appellants' pleadings. Its existence was only argued at the nonevidentiary summary judgment 
hearing. Thus, it could not be considered by the trial court at the summary judgment hearing. Harris v. Wilson, 656 
So.2d 512, 516 (Fla. 1st DCA 1995); City of Brooksville v. Hernando County, 424 So.2d 846, 848 (Fla. 5th DCA 
1982).


We also agree with Rosalie that the summary judgment in her favor was *308 properly entered because Paragraph 16 
of the power of attorney limits the attorney-in-fact's power to make gifts to himself and his siblings. It was not disputed 
in this record that the attorney-in-fact failed to consult with the Bank as was required in the power prior to making gifts, 
and that the value of the property exceeded the amounts set forth in the power ($10,000 per child). Construction of a 
power of attorney, like contract law, is a matter of law. Johnson v. Fraccacreta, 348 So.2d 570 (Fla. 4th DCA 1977).


308


In general, an agent cannot make gifts of his principal's property to himself or others unless it is expressly authorized 
in the power. See In re Estate of Bell, 573 So.2d 57, 58 (Fla. 1st DCA 1990). And such powers are strictly constructed. 
Vaughn v. Batchelder, 633 So.2d 526 (Fla. 2d DCA 1994); Kotsch v. Kotsch, 608 So.2d 879 (Fla. 2d DCA 1992).
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Appellants argue that the broad general statement in Paragraph 17 provides the holder of the power of attorney with 
authority to execute this quit claim deed. However, if we construed Paragraph 17 as granting the holder of the power 
of attorney such broad powers, there would be no meaning left for Paragraph 16, or area for its operation. See St. 
Gaudens v. Southeast Bank, N.A., 559 So.2d 1259 (Fla. 3d DCA 1990)(written power of attorney is a contract to be 
interpreted as a matter of law); Premier Ins. Co. v. Adams, 632 So.2d 1054 (Fla. 5th DCA 1994)(a contract 
interpretation which gives reasonable meaning to all provisions is preferred).


We conclude that David K. James III clearly exceeded his authority under this power of attorney by gifting decedent's 
property involved in this case to his four adult children. Accordingly, the trial court correctly cancelled the deed 
transferring the property to appellants.


AFFIRMED.


GRIFFIN and ORFINGER, JJ., concur.


[1] Section 732.041 provides: 


(1) If not devised as permitted by law and the Florida Constitution, the homestead shall descend in the same manner as other 
intestate property; but if the decedent is survived by a spouse and lineal descendants, the surviving spouse shall take a life estate in 
the homestead, with a vested remainder to the lineal descendants in being at the time of the decedent's death per stirpes.


(2) Subsection (1) shall not apply to property that the decedent and the surviving spouse owned as tenants by the entirety.


Section 732.4015, provides:


(1) As provided by the Florida Constitution, the homestead shall not be subject to devise if the owner is survived by a spouse or minor 
child, except that the homestead may be devised to the owner's spouse if there is no minor child.


(2) For the purposes of subsection (1), the term:


(a) `Owner' includes the grantor of a trust described in s. 733.707(3) that is evidenced by a written instrument which is in existence at 
the time of the grantor's death as if the interest held in trust was owned by the grantor.


(b) `Devise' includes a disposition by trust of that portion of the trust estate which, if titled in the name of the grantor of the trust, would 
be the grantor's homestead.


[2] We note, for purposes of clarification, that unless Rosalie waived her homestead rights in a prenuptial agreement, the issue of 
whether Rosalie herself owned homestead property is not relevant to the outcome in this case.
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TN 2.08.05 Acquisition of Estate Land by Personal Representative (Rev. 12/93) 
 


Title was vested in a resident of Georgia who died in 1990. In 1991, X and Y, as executors and 
trustees under the will of the decedent, executed a deed to a corporation. In 1992, the corporation 
conveyed the property to the present owner. The president and secretary executing for the 
corporation are the same persons who executed the deed to the corporation in their capacity as 
executors and trustees. Nothing in the ancillary probate proceedings in Florida indicates that 
specific court authority was granted for the conveyance to the corporation. It appears that the 
representatives acted under a general power of sale in the will. The question concerns the 
sufficiency of the deed to the present owner. 
 


Title Standards 5.5 and 5.5-1 state that if estate lands are transferred, directly or indirectly, by a 
fiduciary to himself in an individual capacity, title thus acquired is not marketable unless 
authorized by order of court under the statute. See also Griffin v. Bolen, 5 So.2d 690 (Fla. 1942). At 
34 C.J.S., Executors and Administrators, Sec. 637, it is stated that the reason for the rule set forth 
in the title standard is a policy consideration which forbids a fiduciary from deriving any personal 
benefit from his dealings with the estate committed to his care. The rule applies where the 
representative purchases as the agent of another with a view to making a profit out of the 
transaction or where he derives a benefit from the sale by acquiring an interest in the property 
either jointly with or in the right of a third person. It would seem that such a third person could be a 
corporate entity in which title was taken and in which the personal representative was a principal. For 
this reason, The Fund's opinion is that a title policy should not be issued, unless a deed is 
obtained from the executors pursuant to order of court, or if the probate proceedings have been 
closed, a deed is obtained from the devisees. 
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Title VIII
LIMITATIONS


Chapter 95
LIMITATIONS OF ACTIONS; ADVERSE POSSESSION


View Entire Chapter


95.22  Limitation upon claims by remaining heirs, when deed made by one or more.-- 


(1)  When any person owning real property or any interest in it dies and a conveyance is made by one or 
more of the person's heirs or devisees, purporting to convey, either singly or in the aggregate, the entire 
interest of the decedent in the property or any part of it, then no person shall claim or recover the 
property conveyed after 7 years from the date of recording the conveyance in the county where the 
property is located. 


(2)  This section shall not apply to persons whose names appear of record as devisees under the will or 
as the heirs in proceedings brought to determine their identity in the office of the judge administering 
the estate of decedent. 


History.--s. 1, ch. 10168, 1925; CGL 4659; s. 14, ch. 20954, 1941; s. 15, ch. 73-334; s. 16, ch. 74-382; s. 


526, ch. 95-147. 
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290 So.2d 101 (1974)


Judy A. COURTNEY, Appellant,
v.


Samuel O. WARNER, Appellee.


No. 73-644.


February 22, 1974.


District Court of Appeal of Florida, Fourth District.


*102 Bill McCabe of Meyers Mooney & Adler, Orlando, for appellant.102


Andrew C.B. Baron of Baron & Gibson, Orlando, for appellee.


MAGER, Judge.


This is an appeal by Judy A. Courtney, plaintiff below, from a final judgment entered in favor of Samuel O. Warner, 
defendant below, wherein the trial court found that a decree modifying child support payments rendered in the State of 


Tennessee was not entitled to full faith and credit in Florida.[1]


The pertinent facts in the record reflect that the plaintiff and defendant were married to each other in August 1955 and 
were divorced in January 1958 in Anderson County, Tennessee. At the time of the divorce the parties had one minor 
child. The divorce decree which was entered before the defendant went into military service is not being contested. 
The decree provided for child support payments of $10.00 a month to be paid plaintiff.


In 1959 plaintiff sought to have the divorce decree modified by having the child support payments increased from 
$10.00 to $51.30 per month. Defendant was on active duty in the United States Air Force stationed in New Mexico at 
the time. Although the defendant was served with process advising him of the modification proceedings, no 
appearance was made nor was there any other response to the summons. The defendant, having defaulted in his 
appearance, the trial court for Anderson County, Tennessee, entered a decree on May 19, 1959, increasing child 
support payments.


Plaintiff admits that prior to the entry of the default no affidavit was filed to indicate whether or not the defendant was in 
the armed services. Notwithstanding his failure to appear or otherwise defend, the record below reflects that beginning 
in June 1959 through and including December 1959, the defendant made payments in accordance with the decree; 


however, beginning in September 1959, defendant reduced his payments to $34.25.[2] The reduced payments 


continued until March 1963 when they halted. The payments then resumed in September 1963 until June 1972.[3]


Ultimately the plaintiff filed a petition before the Circuit Court in Orange County seeking to enforce the 1959 foreign 
decree *103 rendered by the Tennessee Court and alleging that defendant was in arrears in the amount of $4,000.00. 
It is from the final judgment dismissing plaintiff's petition that this appeal ensued.


103


As a basis for denying relief the trial judge made the following determination:


"Defendant at the time of the final decree of May 19, 1959, sought to be enforced herein was procured 
after decree pro confesso being entered, was an active duty member of the United States Air Force 
stationed in Albequerque (sic), New Mexico, pursuant to military orders and therefore enjoyed the 
protection of the Soldiers' and Sailors' Civil Relief Act of 1940 as amended and that said Defendant was 


not afforded the procedural and substantive safeguards as provided by U.S.C.A. 520."[4]
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In reviewing the Soldiers' and Sailors' Civil Relief Act of 1940 and the cases construing the provisions thereof, we are 
of the opinion that the trial court erred in dismissing plaintiff's petition on the basis set forth in the final judgment.


The pertinent provisions of Sec. 520 of the Soldiers' and Sailors' Civil Relief Act of 1940 are set forth as follows:


"(1) In any action or proceeding commenced in any court, if there shall be a default of any appearance 
by the defendant, the plaintiff, before entering judgment, shall file in the court an affidavit setting forth 
facts showing that the defendant is not in military service. If unable to file such affidavit plaintiff shall in 
lieu thereof file an affidavit setting forth either that the defendant is in the military service or that plaintiff 
is not able to determine whether or not defendant is in such service. If an affidavit is not filed showing 
that the defendant is not in the military service, no judgment shall be entered without first securing an 
order of court directing such entry, and no such order shall be made if the defendant is in such service 
until after the court shall have appointed an attorney to represent defendant and protect his interests, 
and the court shall on application make such appointment.


* * * * * *


"(4) If any judgment shall be rendered in any action or proceeding governed by this action against any 
person in military service during the period of such service or within thirty days (30) days thereafter, and 
it appears that such person was prejudiced by reason of his military service in making his defense 
thereto, such judgment may, upon application, made by such person or his legal representative, not 
later than ninety (90) days after the termination of such service, be opened by the court rendering the 
same and such defendant or his legal representative let in to defend; provided it is made to appear that 
the defendant has a meritorious or legal defense to the action or some part thereof." (Emphasis added.)


The cases set forth in the Annotation to Section 520 uniformly hold that a default judgment entered in violation of that 
section is not void but merely voidable at the instance of the serviceman; such judgment upon application of the 
affected party may be vacated by the court rendering the same *104 when it is made to appear (1) that the defendant 
was prejudiced by reason of his military service in making his defense, and (2) that the defendant has a meritorious or 
legal defense to the action. 50 U.S.C.A. App. § 520, notes 11 and 12. See also Thompson v. Lowman, 1958, 108 Ohio 
App. 453, 155 N.E.2d 258; La Mar v. La Mar, 1973, 19 Ariz. App. 128, 505 P.2d 566; Rentfrow v. Wilson, D. of C. Ct. 
of App. 1965, 213 A.2d 295; Unsatisfied Claim and Judgment Fund Bd. v. Fortney, 1972, 264 Md. 246, 285 A.2d 641; 
Allen v. Allen, 1947, 30 Cal.2d 433, 182 P.2d 551; 54 A.L.R.2d 390.


104


Although voidable, such judgment is valid and binding and unless vacated pursuant to the provisions thereof is entitled 
to recognition under the principles of full faith and credit. See 19 Fla.Jur. Judgments and Decrees, Sec. 339, et seq; 
10A Fla.Jur. Dissolution of Marriage, Sec. 396 et seq. In Rentfrow v. Wilson, supra, the District of Columbia Court of 
Appeals held, in part, as follows, 213 A.2d at pp. 295, 296:


"Appellant claims that as he was on active duty in the United States Navy at the time of the Virginia 
action, no valid judgment could have been entered against him. There is no merit to this contention. It is 
true that the Soldiers' and Sailors' Civil Relief Act of 1940, 50 U.S.C.A. Appendix § 520, protects 
servicemen from the entry of default judgments which they cannot properly defend because of their 
military duties. The Act further stipulates that if the safeguards contained therein are ignored, a default 
judgment taken against a serviceman, who was prejudiced in making his defense, can be set aside 
upon application to the court which rendered the judgment, provided the application is made within 
ninety days of his discharge from the service. However, it has been consistently held that judgments 
entered in violation of the Act are merely voidable and not void, and that a serviceman's failure to have 
a judgment vacated pursuant to the Act makes it valid and binding. Thus, if there were any irregularities 
in the Virginia action which violated provisions of the Soldiers' and Sailors' Civil Relief Act, appellant 
should have moved to have the judgment set aside in the Virginia court. Since he did not do so, the trial 
court was correct in recognizing the judgment as valid." (Emphasis added.)
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The defendant having failed to vacate the decree of May 19, 1959, in accordance with the procedure prescribed in 
Section 520, such decree was valid and binding; and it was error for the court to dismiss the plaintiff's petition on the 
basis that "the defendant was not afforded the procedural and substantive safeguards as provided by U.S.C.A. § 520." 
On the contrary, every action of the defendant reflected knowledge of the proceeding and an effort to comply 
therewith.


Although the decree is valid, the extent to which it is entitled to full faith and credit will be dependent upon the nature of 
the judgment sought to be enforced. A foreign judgment or decree to be entitled to full faith and credit must be final; 
where such judgment or decree is interlocutory and subject to modification (by the court that rendered it) such decree 
is not required to be enforced under the principles of full faith and credit particularly as to facts and conditions arising 
subsequent thereto. 19 Fla.Jur., supra, sec. 364; 10A Fla.Jur., supra, sec. 401; Lopez v. Avery, Fla. 1953, 66 So.2d
689. A judgment and decree involving child support or maintenance falls into the category of interlocutory 
adjudications. A distinction, however, must be drawn between past due installments and installments not yet accrued. 
In Villano v. Harper, Fla.App. 1971, 248 So.2d 205, the Third District stated at p. 206:


"Florida indulges in the rebuttable presumption that the courts of a sister state *105 have no authority to 
alter a final decree as to past due installments for child support. Boyer v. Andrews, supra [143 Fla. 462, 
196 So. 825], at p. 829. In the instant case appellant wife, in an abundance of caution, actually 
introduced uncontroverted evidence that under Colorado law, upon entry of a Colorado divorce decree 
directing installment child support payments to be made, each installment becomes a final judgment 
debt as it matures, and these are unmodifiable.


105


"In Sackler v. Sackler, Fla. 1950, 47 So.2d 292, the Florida Supreme Court held that upon principles of 
comity and public policy, future installments of support for the wife and children may be established as 
a local (Florida) decree and may be enforceable by equitable remedies customary for the enforcement 
of local decrees for alimony and support money. Equitable defenses are assertable as to future 
installments when the foreign divorce decree is reduced to a local decree. Id., at p. 295."


Unless the law of the state where the decree is rendered is such that said decree may be modified as to past due or 
accrued installments, such decree is entitled to full faith and credit. Miller v. Shulman, Fla. App. 1960, 122 So.2d 589; 
but see Hurst v. Hampton, Fla.App. 1973, 274 So.2d 891. As to installments not yet accrued, they are not entitled to 
full faith and credit because no money is yet due; and as to such installments a decree is generally understood to be 
subject, upon proof of changed conditions, to modification. See Lopez v. Avery, supra.


Accordingly, the final judgment is vacated and the cause remanded for further proceedings not inconsistent herewith. 
Upon remand it will be necessary for the trial court to ascertain the extent to which the decree of May 19, 1959 is final 


and entitled to full faith and credit in accordance with the principles as heretofore set forth.[5]


OWEN, C.J., and WALDEN, J., concur.


[1] The defendant did not file a brief or otherwise appear in this appeal. See Holden v. City of Fort Lauderdale, Fla.App. 1973, 286 
So.2d 218.


[2] The reasons for such deduction were set forth in a letter dated September 25, 1959, from the Air Force Accounting Finance 
Center to the plaintiff.


[3] Sometime thereafter, although the date is not exact, plaintiff apparently instituted proceedings in Brevard County under the 
Uniform Reciprocal Enforcement of Support Act. Pursuant to an order entered by the Magistrate Court in Brevard County, the 
defendant was directed to pay adequate child support. A payment of $187.00 was made in December 1972; in January 1973, a 
payment of $68.00 was made; in February 1973, a payment of $34.25 was made, and in March 1973, a payment of $51.30 was 
made.


[4] It should be observed that the defense (applicability of) the Soldiers' and Sailors' Civil Relief Act of 1940 was nowhere raised in 
any of the pleadings or motions of the parties. The defense interposed by the defendant amounted to a general denial with a 
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counterclaim relating to defendant's inability to pay and refusal on the part of plaintiff to permit visitation. Apparently this issue was 
tried by the consent of the parties. See Rule 1.190 (b), F.R.C.P. 30 F.S.A.


[5] F.S. Sec. 61.16, F.S.A., is applicable to the proceedings; the court may allow plaintiff a reasonable amount for attorney's fees. See 
Villano v. Harper, Fla.App. 1971, 248 So.2d 205.
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309 So.2d 219 (1975)


EDWARD L. NEZELEK, INC., Appellant,
v.


FOOD FAIR PROPERTIES AGENCY, INC., and Food Fair Properties, Inc., Appellees.


No. 74-541.


March 11, 1975.


District Court of Appeal of Florida, Third District.


Gustafson, Caldwell, Stephens & Ferris, Ft. Lauderdale, for appellant.


Aronovitz & Weksler, Miami, for appellees.


Before HENDRY and NATHAN, JJ., and CHARLES CARROLL (Ret.), Associate Judge.


HENDRY, Judge.


The appellant filed a complaint seeking to foreclose a mechanic's lien against *220 property owned by the defendant, 
Food Fair Properties, Inc. (hereinafter Properties) and managed by the defendant Food Fair Properties Agency, Inc. 
(hereinafter Agency).


220


The trial court, following a non-jury trial, entered final judgment in favor of the defendants, and the appellant instituted 
this appeal. We affirm.


Appellant contracted with the lessee of the appellees, Tabacco Village, to perform certain improvements to the 
lessee's premises located in the 163rd Street Shopping Center, in Dade County. The contract price was $7,876.00, the 
same amount sought to be satisfied by the lien filed against the appellees.


The work was commenced on or about November 25, 1970 and completed sometime in February, 1971. Appellant did 
not file a notice of commencement or an affidavit that all subcontractors had been paid in accordance with Fla. Stat. § 
713.06(2)(a) and (3)(d)(1), F.S.A.


Instead, on May 6, 1971, the appellant filed a claim of lien against the appellees (incorrectly naming Agency as the 
owner of the property).


In its complaint seeking to foreclose upon the lien, appellant advanced several theories. First, appellant sought to 
establish a statutory lien. Alternatively, it was averred that appellant was entitled to recover under counts of the 
complaint seeking to establish the following: an equitable lien; a principal-agency relationship, with appellees liable as 
the principal; unjust enrichment; and estoppel.


Before this court, appellant has re-asserted these grounds seeking to reverse the ruling of the trial court.


The appellant argues that as a prerequisite to recovery it was not necessary that it strictly comply with the provisions of 
Fla. Stat. § 713.06, due to the fact that it was seeking to establish its right to a statutory lien under the provisions of 


Section 713.10.[1]


The law is well-settled that under the statute where a lienor seeks to impose a lien upon the interest of the lessor, the 
improvements made by the lessee must be "in accordance with an agreement between such lessee and his lessor... ." 
E.g., Masterbilt Corporation v. S.A. Ryan Motors, Inc. of Miami, 1942, 149 Fla. 644, 6 So.2d 818; Anderson v. Sokolik, 
Fla. 1956, 88 So.2d 511; Tom Joyce Realty Corp. v. Popkin, Fla.App. 1959, 111 So.2d 707; North Dade Plumbing, 
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Inc. v. La Salle Building Corp., Fla.App. 1959, 114 So.2d 707; Ideal Roofing & Sheet Metal Works, Inc. v. Katzentine, 
Fla.App. 1961, 127 So.2d 116; Jenkins v. Graham, Fla. App. 1970, 237 So.2d 330.


More specifically, "[I]t must be made to appear that the original lease by its terms required the work to be done or the 
lease by its terms made it obvious that the improvements were the pith of the lease." See, Tom Joyce Realty Corp. v. 
Popkin, supra, at p. 711. In the Tom Joyce decision, this court further stated:


"We do not find any decision holding that an owner or lessor subjects his property to a mechanic's lien 
for work done by a contractor for a lessee merely because he knows such work is taking place and fails 
to take action to stop such work. Moreover, the intent and letter of the statute is opposed to such a 
holding. The (Florida) Supreme Court has said on other occasions, and we echo it and emphasize it 
here, that a contractor, *221 laborer or materialman may receive full, adequate and complete protection 
at all times if he will but take the trouble to comply with the provisions of the mechanic's lien law which 
creates the lien in his favor in the first instance."


221


Reverting to the facts in the cause sub judice, we do not think that a fair interpretation of the lease at issue supports a 
conclusion that "the improvements were the pith of the lease."


Paragraph Fourteen of the lease, which is included in the record before us, in part contains the following provision:


"FOURTEEN. Tenant may, at its expense, make such alterations and improvements to the Demised 
Premises and install interior partitions as it may require, provided that the written approval of the 
Landlord be first obtained and that such improvements and alterations are done in a workmanlike 
manner in keeping with all building codes and regulations and in no way harm the structure of the 
Demised Premises....


"The Landlord reserves the right, before approving any such changes, additions, or alterations, to 
require the Tenant to furnish it a good and sufficient bond, conditioned that it will save Landlord 
harmless from the payment of any claims, either by way of damages or liens. All of such changes, 
additions, or alterations shall be made solely at the expense of the Tenant; and the Tenant agrees to 
protect, indemnify and save harmless the Landlord on account of any injury to third persons or property, 
by reason of any such changes, additions, alterations, and to protect, indemnify and save harmless 
Landlord from the payment of any claim of any kind or character on account of bills for labor or material 
in connection therewith." [Emphasis added.]


There is testimony in the record by Mr. Robert Salisbury, III, the appellant's project foreman, that the appellant knew 
Tabacco Village had a lease, but that appellant did not think it necessary to investigate the terms thereof.


Salisbury further stated that the appellant does a $20 million per year business, and that a "$7,800 contract would not 
put us in a financial bind."


We are convinced that the trial court did not err in concluding that the appellant failed to prove it is entitled to a 
statutory lien.


Nor do we think that under the facts of this case has the appellant demonstrated that it is entitled to a lien under 
equitable principles. See, Unkefer v. Merritt, Fla.App. 1968, 207 So.2d 726, quashed, Fla. 1969, 223 So.2d 723; 
Crane Co. v. Fine, Fla. 1969, 221 So.2d 145.


We have considered all the points raised by the appellant in its brief in light of the record and applicable principles of 
law, and have concluded that no reversible error has been demonstrated. Therefore, the judgment appealed is 
affirmed.


Affirmed.


[1] 713.10 Extent of liens.


Page 2 of 3Edward L. Nezelek, Inc. v. FOOD FAIR PROP. AGCY., INC., 309 So. 2d 219 - Fla: Dist...


5/2/2013http://scholar.google.com/scholar_case?case=2533982244700561459&q=309+So.2d+219&...







Except as provided in § 713.12, liens under part I of this chapter shall extend to, and only to, the right, title and interest of the person 
who contracts for the improvement as such right, title and interest exists at the commencement of the improvement or is thereafter 
acquired in the real property. When an improvement is made by a lessee in accordance with an agreement between such lessee and 
his lessor, liens shall extend also to the interest of such lessor. In the absence of fraud on the part of the lessor, the interest of the 
lessor shall not be subject to liens for improvements made by the lessee when the lease is recorded in the clerk's office and the terms 
of the lease expressly prohibit such liability.
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TN 2.10.02 Property Held by Entirety — Federal and Florida Estate Taxes 
(Rev. 12/11) 
 


Real property was owned in an estate by the entirety. One of the spouses died and the 
surviving spouse wishes to sell the property. The question presented is whether a title policy may be 
issued without an exception for estate taxes. 
 


A. With reference to federal estate tax liens, Rev. Rul. 56-144, 1956-1 CUM. BULL. 563, 
which interprets 26 U.S.C., Sec. 6324, provides in substance that where property was held by the 
entirety and is sold by the surviving spouse to a bona fide purchaser, mortgagee, etc., for an 
adequate and full consideration, it is divested of the federal estate tax lien which shall then attach to 
the remaining property of such surviving spouse. The ruling further states that a bona fide 
purchaser, mortgagee, etc., is one who deals at arm's length as between strangers, and pays a full and 
adequate consideration, and that this is not affected by the fact that the purchaser is presumed to know 
of the estate tax lien by reason of knowledge of the death of the spouse. 
 


The Fund's policy is to authorize waiver or a release of the federal estate tax lien if it is 
established by affidavit to the satisfaction of the Fund Member that the conveyance is to a bona fide 
purchaser (and not to a relative or someone interested In the estate) for a full and adequate 
consideration which is substantially equal to the fair market value of the property. 
 


The divestment applies to a sale by the personal representative of a deceased surviving spouse of a 
tenancy by the entirety for the purpose of divesting the lien for federal estate taxes of the estate of the first 
spouse to die but does not apply for the purpose of divesting the lien for estate taxes of the deceased 
surviving spouse. Accordingly, if the consideration was adequate and the transaction bona fide, a title 
policy may be issued without an exception for the lien relating to the estate of the first spouse to die. See 
Title Standard 12.3. 
 


If the surviving spouse is the sole beneficiary of the estate of the deceased spouse, no estate taxes 
are due, provided all transfers at death qualify for the marital deduction. As such, in 
circumstances where the decedent’s real property is individually owned and the entire estate is 
devised to the surviving spouse, where evidence is obtained that the surviving spouse properly 
designated the marital deduction on the estate tax return and a continuous marriage affidavit is also be 
obtained, the exception for federal estate taxes may be waived. Surviving spouses who are not United 
States citizens cannot, in most cases, claim marital deduction after November 10, 1988, so as to eliminate 
the federal estate tax lien on deceased spouse's property. 
 


B. With reference to Florida estate tax liens, attention is called to Sec. 198.22, F.S., which 
provides that 


. . . such part of the gross estate of a resident decedent as is transferred to a bona fide 
purchaser, mortgagee, or pledgee, for an adequate and full consideration in money 
or money's worth shall be divested of such lien and such lien shall then attach to the 
consideration received for such property. . . . 


The amendment became effective May 15, 1957, and applies only to estates of resident 
decedents. 


An examining attorney, before relying on the amendment, should investigate the facts 
carefully and satisfy himself that the transfer of the property was bona fide, involving a full and 
adequate consideration, approximately the fair value of the property, and that the sale was not made 
for the purpose of an evasion of taxes. 
 


The Fund has applied Sec. 198.22, F.S., to a conveyance by a surviving spouse of a tenancy by the 
entirety and to a conveyance by the personal representative of the last surviving spouse to divest the 







Florida estate tax lien for estate taxes of the estate of the first spouse to die. The reason is the 26 U.S.C., 
Sec. 6324 and Rev. Rul. 56-144, 1956-1 CUM. BULL. 563, provide for a divestment of the 
federal estate tax lien in such a situation. 
 


The Fund was asked if Sec. 198.22, F.S., could be applied to eliminate the need for requiring a 
nontax certificate for Florida estate taxes where at death the title was owned as a joint tenancy with the 
right of survivorship. The Fund's response, for authorizing a policy on the title, was in the affirmative 
provided the decedent died a resident of Florida and the proposed insured was a bona fide purchaser for 
full and adequate consideration in an arm's-length transaction. However, the Fund Member should 
satisfy himself that the conveyance is a bona fide one. 
 


The Fund concurs with Title Standard 12.3 which states that federal estate tax liens are 
divested by a bona fide sale by the survivor of a joint tenancy with right of survivorship. Joint 
tenancy in this context is not limited to husband and wife but includes any survivorship estate. 


The Fund's position is that even where property was owned individually by a Florida decedent, Sec. 
198.22, F.S., should be interpreted as authorizing the divestment of the Florida estate tax lien in any sale 
of the Florida decedent's real property by the personal representative for full consideration to a 
bona fide purchaser. Title Standard 12.1. 
 


Note: Pursuant to the Economic Growth and Tax Relief Reconciliation Act of 2001, as 
amended, resident and nonresident decedents dying on and after Jan. 1, 2005, will not be subject to the 
Florida estate tax. 
 








TN 11.04.05    Conveyances by Dissolved Foreign Corporation — Curative Act 
(Sec. 692.03, F.S.)   (Rev. 12/03)  


A problem was presented concerning the sufficiency of conveyances by surviving directors and 
trustees of a dissolved foreign corporation.  


Merely as a general principle, The Fund's opinion is that the proper persons to make a 
conveyance of realty of a dissolved foreign corporation must be determined by the laws of the 
domicile of that corporation. 36 AM. JUR. 2d, Foreign Corporations, Sec. 402; 97 A.L.R. 502. See 
also Title Standard 4.4-1. However, also to be noted is Sec. 692.03, F.S., a curative act covering 
conveyances by directors and trustees of a dissolved foreign corporation which have been of record 
for at least seven years.  


Sec. 607.1505(3), F.S., provides that Florida corporation law does not authorize regulation of the 
organization or the internal affairs of a foreign corporation authorized to transact business in Florida, 
which supports The Fund's opinion. Consequently, Sec. 692.03, F.S., should not be relied on for issuing a 
title policy. See TN 11.06.02 for requirements on conveyances by foreign country corporations.  
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LE CREDIT LYONNAIS, S.A., Appellant,
v.


Jean NADD, a/k/a John R. Nadd, etc., Appellee.


Nos. 98-1342, 98-1343.


September 10, 1999.
Rehearing Denied October 15, 1999.


District Court of Appeal of Florida, Fifth District.


Robert M. Trien of Harvis & Trien, LLP, New York, and Myles H. Malman of Myles H. Malman, P.A., North Miami, for 
appellant.


Philip A. Allen, III, P.A., and Richard S. Weinstein of Litow, Cutler, Zabludowski & Allen, Miami, for appellees.


W. SHARP, J.


This case presents two questions of first impression in this state. First, does Florida's statute of limitations[1] bar the 


registration in Florida, pursuant to the Uniform Foreign Money Judgments Recognition *1166 Act (UFMJRA),[2] of two 
money judgments obtained in France in 1978 and 1979? Second, if Florida's statute of limitations is applicable, which 


provision applies: subsection (1)[3] which requires that an action (or proceeding) on a judgment or decree of a court of 


record in this state be brought within twenty years; or subsection (2)(a) which requires that an action (or proceeding)[4]


on a judgment of a foreign country or another state be brought within five years? The trial court held the five year 
statute of limitations applies and denied recordation of the French judgments pursuant to the UFMJRA. For the 
reasons stated in this opinion, we conclude that the twenty-year statute is the applicable bar to recording and enforcing 
a foreign country's judgment under the UFMJRA. We reverse but we also certify the questions stated above as ones of 


great public importance, meriting a definitive answer from our Florida Supreme Court.[5]


1166


This case comes to us on appeal from a final summary judgment. No facts are in dispute. Le Credit Lyonnais, S.A. 
(LCL) obtained two judgments in France against Nadd: one in May of 1978, and one in October of 1979. More than 
fifteen years later, in October 1995, LCL sought to file and record the two judgments with the clerk of a Florida circuit 
court, pursuant to section 55.604, Florida's UFMJRA.


The UFMJRA was adopted in Florida in 1994.[6] It provides that judgments of foreign countries granting or denying the 
recovery of a sum of money (other than for taxes, a fine or other penalty) which is final, conclusive, and enforceable 
where rendered, can be recognized and enforced in this state by filing an authenticated copy of the judgment with the 
clerk of the court and recording it in the public records in the county where enforcement is sought. The clerk must give 
notice to the judgment debtor at the address provided by the judgment creditor, and the debtor has thirty days in which 
to file objections to recognition of the judgment. If no objections are filed, the clerk records a certificate to that effect.


Upon application by either party, the circuit court shall conduct a hearing and enter an appropriate order granting or 


denying recognition in accordance with the terms of the UFMJRA. That is an appealable order.[7] After the clerk files 
the certificate or a court enters an order, the judgment "shall be enforceable in the same manner as the judgment of a 


court of this state."[8]


In this case, Nadd filed objections to the registration and recording of the French judgments and a hearing ensued. 
Nadd did not attack the recording on the basis of the statutory grounds set forth in section 55.605, which deals with 
due process, personal jurisdiction, lack of notice, subject matter jurisdiction, fraud, contravening Florida's public policy, 
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forum inconveniens, and lack of reciprocity for Florida judgments in France. Rather, he argued that the registration 
process was barred by Florida's five-year statute of limitations for bringing a suit on a foreign judgment.


*1167 The UFMJRA contains no express statute of limitations. The only statute of limitations implied is the requirement 
of section 55.603 that the judgment sought to be recorded must be "enforceable" where rendered. In this case, the 
parties agree both judgments are viable in France, since France has a thirty-year time span in which to bring suit on its 
judgments.


1167


Florida courts have recognized that the UFMJRA changes Florida's law concerning recognition and enforcement of 


judgments rendered in foreign countries.[9] The intent of the Act is to provide a speedy and certain framework to obtain 


recognition and enforcement of foreign judgments.[10] Prior to the effective date of the UFMJRA, a judgment creditor 
seeking to enforce a foreign country's judgment in Florida had to file a lawsuit on the foreign judgment, prove its 
validity and a myriad of reasons why it should be enforced, and, if successful, obtain a Florida judgment based on the 


foreign judgment.[11]


It was to remedy this uncertain state of the law that the UFMJRA was drafted by the Uniform Law Commissioners and 
adopted by the various states. The main concern was to obtain recognition by foreign countries of judgments rendered 
in the United States. Foreign courts balked at giving credence to judgments of courts of the United States because like 
credence was not given to their judgments. It was difficult to convince civil law countries, in particular, that state courts 
of this country gave conclusive effect to their judgments, when states required litigants to bring new law suits to 


enforce them, and enforcement was dependent on case law, which varied greatly.[12] The Florida Legislature stated 
that the main purpose behind adoption of the UFMJRA was not to ease the enforcement of foreign money judgments 


in Florida but to ensure the recognition and enforcement of Florida's judgments abroad.[13]


We have found no reported case in Florida or in other states that have adopted the UFMJRA, which involves 
application of the forum state's statute of limitations where a foreign judgment is sought to be recorded. Some 
commentators take the position that the UFMJRA codifies the prior law in the states concerning recognition and 
enforcement of foreign judgments, and it was not intended to change the common law. Thus, since suits on foreign 
judgments were traditionally subject to statute of limitations defenses in the forum state, they would continue to serve 


as a bar to recognition under the UFMJRA.[14] Peter Ernster speculated that the general statute of limitations (twenty 
years for the enforcement of judgments in New Jersey) should apply as a bar to registration, to give effect to the 
provisions of the Uniform Act that a foreign judgment so recorded under the Act "is enforceable in the same manner as 
the judgment of a sister state entitled to full faith and credit." Peter Ernster, Recognition and Enforcement of Foreign 
Money Judgments: A Clear Position for New Jersey, 22 Rutgers L.R. 327, 340 (1967). Some states' versions of the 
UFMJRA contain provisions that foreign judgments are enforceable in the same manner as the judgment of a sister 
state which is entitled to full faith and credit. Bank of Montreal v. Kough, 430 F.Supp. 1243 (N.D.Cal.1977), *1168
affirmed, 612 F.2d 467 (9th Cir.1980). Florida's UFMJRA lacks this provision.


1168


Because of the lack of decisions under the UFMJRA, we turn to a consideration of cases brought under a parallel 
uniform statute, the Uniform Enforcement of Foreign Judgments Act (UEFJA), which was adopted in Florida in 1984 as 
section 55.501, seq. The UFMJRA is partially based on that Uniform Act and older registration laws reaching back to 


England's Judgments and Extensions Act of 1868.[15] In addition, the Commissioners of Uniform State Laws 
specifically noted that the method of enforcement for the UFMJRA would be that of the UEFJA of 1948 in a state 


having adopted that Act.[16] The policy of these registration statutes is to treat a registered foreign judgment as 


equivalent to a domestic judgment.[17]


The 1964 version of the UEFJA (the one adopted by Florida), like the UFMJRA, has no express statute of limitations, 
other than requiring the judgment be enforceable where rendered. Like the UFMJRA, it is supposed to be a uniform 


law, uniformly interpreted.[18] However, decisions reached by various jurisdictions with regard to application of statutes 


of limitations have produced a marvel of diversity and non-uniform results.[19]
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Florida's UEFJA, like the UFMJRA, provides a registration procedure with the clerk of the court, by which a judgment 
holder can record a foreign judgment (defined as a judgment of a United States court or another state court, which is 


entitled to full faith and credit in this state).[20] After notice to the judgment debtor and lack of objection within thirty 
days, the foreign judgment "shall have the same effect and shall be subject to the same rules of civil procedure, legal 
and equitable defenses, and proceedings for reopening, vacating, or staying judgments, and it may be enforced, 
released, or satisfied, as a judgment of a circuit or county court of this state." As noted above, the provisions in the two 
Uniform Acts roughly parallel one another.


The UEFJA, however, expressly states that a judgment creditor still has the option to bring a common law action to 


enforce the foreign judgment instead of proceeding under the Uniform Act.[21] Although the UFMJRA lacks this 
provision, the alternative means of enforcing a foreign judgment clearly remains open to a holder of a judgment 
rendered in a foreign country, *1169 since the UFMJRA only encompasses money judgments. Florida's UEFJA also 
expressly provides in section 55.502(4) that "nothing contained in this act shall be construed to alter, modify, or extend 
the limitation period applicable for the enforcement of foreign judgments." This is a non-uniform provision added by the 
Florida Legislature. The UFMJRA lacks that provision.


1169


What the Legislature intended by section 55.502(4) is not clear. The drafters of that provision may have wished to 
make "clear" that the five-year statute remains as a bar to suits brought under the common law mode of enforcement, 
having referenced that remedy in a closely preceding provision. Or they may have meant to provide that even though 
the Uniform Act provides a new and different method to enforce a foreign judgment by simply recording it, and thereby 
transforming it into a Florida judgment, it remains subject to the five-year statute of limitations bar rather than the 
twenty-year bar applicable to domestic judgments, despite the later provisions which require that it be treated in all 
ways like a Florida judgment.


There are no definitive Florida cases regarding application of the Florida statute of limitations to a judgment sought to 
be recorded under the UEFJA. Quaintance v. Fogg, 392 So.2d 360 (Fla. 2d DCA 1981) predated the Uniform Acts' 
adoption in Florida and simply held that the five-year statute of limitations applied to a lawsuit brought to enforce a 


judgment obtained in Minnesota.[22] Kiesel v. Graham, 388 So.2d 594 (Fla. 1st DCA 1980) also pre-dated the 
enactment of the Uniform Act in Florida. It simply held that the five-year statute applied to a suit on a judgment 
rendered by a United States District Court in Florida. Finally, Turner Murphy Co. v. Specialty Constructors, 659 So.2d
1242 (Fla. 1st DCA 1995) held that the five-year statute of limitations applied to an action brought in Florida to enforce 
a foreign judgment against an alleged alter ego of the judgment debtor, rather than the still shorter four-year statute 
applicable to causes of action based on fraud. It was not a Uniform Act case.


Two Eleventh Circuit cases similarly do not address the issues in this case. In Huff v. Pharr, 748 F.2d 1553 (11th Cir. 
1984), the court ruled that the five-year Florida statute of limitations applied to a suit in Florida to enforce a California 
judgment that had been renewed in California, but that it accrued or began to run on the date of renewal rather than 
the date of its original rendition. Thus, in that case, the five-year statute was not a viable defense. However, Huff was 
not a Uniform Act case, but rather a traditional suit to domesticate a foreign judgment. Indeed, it preceded the adoption 
of the Uniform Act in Florida. Balfour Beatty Bahamas, Ltd. v. Bush, 170 F.3d 1048 (11th Cir.1999) was also a suit 
brought in a Florida federal district court to enforce a judgment rendered earlier in the same court. Registration or 
recording statutes were apparently not involved, as the opinion in that case fails to mention them.


The decisions in other states which have addressed the statute of limitations issues in the context of UEFJA cases or 
proceedings fall roughly into two camps: either the forum state's statute of limitations applicable to suits on foreign 


judgments applies to bar registration or enforcement under the Uniform Act, or it does not.[23] As noted above, since 
neither Uniform Act contains an express statute of limitations applicable for registration under the Uniform Acts, forum 
states have been free to devise their own rulings in this regard Such diversity of result is made possible by the United 
States Supreme Court's interpretation of the Full Faith and Credit *1170 Clause of the United States Constitution, as 
not reaching procedural matters and its view that application of the forum state's statute of limitations is procedural and 


not substantive.[24]


1170
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Some jurisdictions hold that the shorter statute of limitations of the forum state, which is addressed to suits brought on 
foreign judgments, applies to both registration and enforcement of foreign judgments sought to be recorded or 


registered under the UEFJA.[25] The main rationale behind these decisions is that the Uniform Act provides merely an 
alternative enforcement mechanism for enforcing foreign judgments and there is no logical reason to apply a different 


statute of limitations to the two proceedings.[26] The application of the shorter statute of limitations for enforcing foreign 
judgments to the UEFJA has the effect of giving foreign judgments less credence and effect than domestic judgments 
of the forum states, and (in effect) denying true reciprocity. This impact is heightened further by those jurisdictions 
which hold that the shorter statute of limitations period accrues and begins to run even earlier than the written 


judgment date; for example, when the suit which produces the judgment is filed in the rendering state,[27] or when the 


jury verdict was received by the court and recorded or filed by the clerk.[28]


Some jurisdictions give more credence to foreign judgments filed under the UEFJA than is due their domestic 


judgments. This is based on analogies to the federal registration statute, and cases interpreting its effect.[29] Authorities 


and commentators indicate the UEFJA is partially modeled on the federal statute.[30]


In Stanford v. Utley, 341 F.2d 265 (8th Cir.1965) Judge Blackmun (later Justice Blackmun) held that a Mississippi 
judgment which had been timely registered in Missouri under both states' statutes of limitations, and was sought to be 
enforced after it was no longer effective in Mississippi, could be enforced in Missouri because it was then subject to 
Missouri statutes for enforcement of domestic judgments. He concluded that upon registration, the Mississippi 
judgment was born anew as a new Missouri judgment and the Missouri statutes of limitations on enforcement of 
domestic judgments commenced to run from the registration date. He relied upon the language common to the 
Uniform Acts that "the registered judgment has the same effect as though it had been rendered by the registering 
court." 341 F.2d at 270. But he added a caveat that "we do not now go so far as to say that registration effects a new 
judgment in the registration court for every conceivable purpose." 341 F.2d at 271.


*1171 Adopting Justice Blackmun's view, the court in Pan Energy v. Martin, 813 P.2d 1142 (Utah 1991) held that an 
Oklahoma judgment which had been timely registered in Utah under the UEFJA could be enforced in Utah at a time 
when it could not have been enforced in Oklahoma under Oklahoma statutes because the applicable statutes were 
those of Utah, which permitted enforcement for domestic judgments. The court ruled that, for purposes of applying the 
domestic statute of limitations on enforcement of judgments, they accrue or begin to run from the registration date of 
the foreign judgment. See also Walnut Grove Products, Div. W.R. Grace & Co. v. Schnell, 659 S.W.2d 6 
(Mo.App.1983); Drllevich Constr., Inc. v. Stock, 958 P.2d 1277 (Okla.1998); Trubenbach v. Amstadter, 109 Nev. 297, 
849 P.2d 288 (Nev.1993). Obviously under those holdings, a foreign judgment timely registered in another state 
theoretically could have a longer time in which to be enforced in the forum state than is permitted for the forum state's 


own judgments.[31] That result of super-reciprocity appears unnecessary and unwarranted if equal treatment or 
reciprocity is the goal of the Uniform Acts.


1171


Other jurisdictions have adopted a more moderate approach. If the foreign judgment is enforceable in the originating 
jurisdiction, it can be registered in the forum state. But its enforcement and effect in the forum state turns on 
compliance with the forum state's statute of limitations, which is applicable to domestic judgments, gauged from the 
date the judgment was rendered; not the registration date. See Hunter Technology, Inc. v. Scott, 701 P.2d 645 
(Colo.App.1985); Williams v. American Credit Services, Inc., 229 Ga.App. 801, 495 S.E.2d 121 (1997); Wright v. Trust 
Company Bank, 219 Ga.App. 551, 466 S.E.2d 74 (1995); Johnson v. Johnson, 267 Ill.App.3d 253, 204 Ill.Dec. 728, 
642 N.E.2d 190 (2 Dist.1994) (foreign judgment filed under UEFJA treated as domestic judgment). The rationale for 
this view varies.


Some states passed earlier versions of the UEFJA, which had an express provision that registration under the Uniform 
Act must be sought "within the time allowed for bringing an action on a foreign judgment in this state." Ritterbusch v. 
New London Oil Co., 927 S.W.2d 873 (Mo. App.1996); Foley v. Foley, 641 S.W.2d 138, 142 (Mo.App.1982); Ames v. 
Ames, 60 Or. App. 50, 652 P.2d 1280 (1982). That provision was dropped from the 1964 proposed Uniform Act by the 
Commissioners and is the version Florida adopted. The dropping of that provision has been seized upon by some 
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courts to conclude that the shorter statute of limitations for enforcement of foreign judgments should not be applied to 
registration and enforcement of registered foreign judgments. See Producers Grain Corp. v. Carroll, 546 P.2d 285 
(Okla.App. 1976).


Producers Grain also based its holding on its interpretation of the language in its statute of limitations. The court said 
that the state's statute of limitations only applied to "actions" and not to "proceedings," and the registration of a foreign 
judgment under the UEFJA was merely a "proceeding." Florida's statute of limitations by definition applies to 


proceedings as well as actions,[32] so this semantical solution does not appear available in Florida. Other courts hold 
that the enforcement of a judgment, as is contemplated under the UEFJA, is entirely different than commencing a suit 
on a foreign judgment. Thus the registration or recording process under the Act is a continuation of the original suit; 


not a new proceeding or action.[33]


*1172 Whether registration under the Uniform Act is referred to as a proceeding, an action, or something else in a 
semantic sense, an over-emphasis on definitions of words is tenuous at best in the final analysis. As Judge Learned 
Hand warned, we should not make a "fortress out of ... the dictionary." Cabell v. Markham, 148 F.2d 737, 739 (2d Cir.), 
affirmed, 326 U.S. 404, 66 S.Ct. 193, 90 L.Ed. 165 (1945). Words often take on different meanings from their individual 
definitions when viewed in the larger context of the text, and the context in which a term is used may be referred to in 
ascertaining the meaning of that term.


1172


The primary rationale for those jurisdictions which have held the statute of limitations for bringing suit on a foreign 
judgment does not apply to registration of foreign judgments under the UEFJA, is that the Legislatures, in adopting the 
Uniform Act, did not intend for them to apply. In Florida, both Uniform Acts were adopted much later in time than the 
statute of limitations enactment. Thus, the Legislature was aware of the older statute, and had it intended the statute to 
bar registration, it could have expressly added that provision, as did the earlier version of the Uniform Act. Achieving 
enforcement of Florida's judgments abroad by according foreign judgments reciprocity of treatment in Florida was the 
primary purpose for enacting the UFMJRA, as well as the UEFJA.


If true reciprocity for enforcement of foreign judgments is intended by the Uniform Acts, there should be a change in 
the old ball game of ruling foreign judgments (usually) "out" or "inferior." Allowing registration of a foreign judgment 
which is valid where rendered, and then subjecting it to only those defenses (including statutes of limitations) 
applicable to domestic judgments, best gives force and effect to the language of the Uniform Acts which (paraphrased) 


provide that the registered judgment shall have the same force and effect as a judgment of this state.[34] This 
interpretation not only enhances the likelihood of recognition and enforcement of Florida's judgments abroad, but also 
tends to discourage debtors from shopping state to state to find the most favorable limitations period, to escape 


enforcement of a foreign country's judgment.[35]


The Pennsylvania Supreme Court ruled in Morrissey v. Morrissey, 552 Pa. 81, 713 A.2d 614 (1998):


[T]here are, in fact, logical and legitimate reasons for adopting a uniform law providing for reciprocal 
enforcement of judgments (and, in the case of RURESA, support orders) which does not implicate the 
four-year statute applicable to civil actions brought for the same purpose. In addition to the 
improvement and extension of reciprocal enforcement, and in light of the fact that the registration 
statutes are non-exclusive, the limited applicability of the four-year statute also encourages use of the 
streamlined registration procedure over the more cumbersome civil action.


More important, application of the four-year statute simply is not required by the terms of the UEFJA.... 
[N]othing in UEFJA suggests that the four-year statute should be treated any differently than any other 
abandoned procedural requirement associated with an action upon a judgment.


713 A.2d at 617.
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Accordingly, we hold that Florida's five-year statute of limitations directed at actions brought on judgments of foreign 
countries, does not apply to the registration, filing or recording of a foreign judgment pursuant to the UFMJRA, and that 
the applicable statute of limitations are the ones pertinent to Florida's domestic judgments.


*1173 REVERSED and REMANDED; Questions CERTIFIED.1173


ANTOON, C.J., and THOMPSON, J., concur.
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DAUKSCH, Judge.


This is an appeal from a judgment in a case involving the establishment of a trust and conveyance of real property. It is 
rather like a suit to establish a trust and quiet title.


Without going into all the details, the land involved was deeded in 1921 by the owner to the "Colored Library and Civic 
Imp. Ass'n." The purpose of the deed was to provide a library for the Black community of Ormond Beach because the 
segregated white-only library was unavailable to the Blacks. After a few years, probably after the white-only rules were 
lifted from the other library, the "Colored Library" ceased operation. The building became unoccupied and its disuse 
and disrepair led the appellees to seek a better use for the property.


There is not now nor was there ever, from what record we have before us, a legal entity to receive title in the deed to 
the "Colored Library and Civic Imp. Assoc." Neither a corporation nor a natural person nor a partnership existed by 
that name to take title. One of the appellees wants to build a car wash on the land and sought to obtain title. Some of 
the other appellees held themselves out to be the officers of the Colored Library and Civic Imp. Ass'n. Some appellees 
as sellers and others as buyers joined together to somehow create a legal entity, create legal title and convey it. They 
filed a lawsuit to have the court ratify their actions and begin a legally recognizable chain of title. They published a 
notice of suit in the newspaper giving notice to "all persons claiming any interest in, out of or under any right in the 
`Colored Library and Civic Improvement Association of Ormond Volusia County, Florida.'" While it is not determinative 
here, the name in the original deed is not as listed in the notice; in the deed it is the "Colored Library and Civic Imp. 
Ass'n."


An answer was filed by appellants which alleged:


1. The plaintiffs have not in anyway [sic] established the organization that was so designated by the 
donation and and [sic] transfer of the property. No record of the organization or any meetings held are 
available.


2. The plantiffs [sic] have failed to maintain the property and pay the taxes left in their care.


*251 3. There is a question as to the status of the plantiffs [sic] as members of an organization, thus 
any decisions made by them would not be legal and proper.


251


4. We have been selected by a body of persons, representing the black community of Ormond Beach 
at a meeting held March 31, 1986.


5. We are in process of establishing a Trust that will be used for the benefit of the Black Community of 
Ormond Beach.
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6. We are dedicated to accept and disburse property, funds etc., for the benefit of the persons of the 
Black Community of Ormond Beach.


WHEREFORE, Defants [sic], the following persons, request that consideration be given to us to be 
designated the legal body to handle the property involved herein.


The trial judge struck the answer, which had attached to it signatures of twenty-seven persons in support of the 
appellants as representatives of the "black community of Ormond Beach."


So, we have two factions each representing themselves as the proper ones to hold title. The trial judge struck the 
answer of the competing group and entered a judgment, of some complexity and great question, establishing the trust 
for appellees and purporting to set title to the land and devising a scheme for transfer.


The question for our review is whether the trial judge committed reversible error in striking the pleading of appellants. It 
was stricken on the motion of appellees which alleged it was a "sham pleading." The case proceeded to "trial" with no 
real opponents and the judgment ensued.


We assume the judge struck the answer of appellants because they were unable to establish their right to their 
claimed interest in the property or because their answer did not set up any real defense under law. If his reason was 
the former — that appellants did not establish a legal interest in the property — then we agree. If it was the latter, as 
alleged by appellees, then we disagree. Neither appellants nor appellees have established any right to the property 
and until the proper plaintiffs and proper defendants are brought into court there cannot be a legally recognizable 
transfer of the property — no matter what the judgment purports to do.


It is basic real property law that a deed from the owner to a non-existent entity is a nullity. Therefore, the title to this 
property still remains in the hands of George Rigby (the grantor in 1921) or his heirs. Any number of persons or 
factions can gather together and say anything they want regarding what office they now or did have in the Colored 
Library and Civic Imp. Ass'n. and that will not create a legal entity any more than a genie can be rubbed from a bottle 
or a proverbial silk purse be made from a sow's ear.


Although the lower court was proper in striking the answer of appellants, in the interest of justice and for the benefit of 
the parties we must observe the judgment is a nullity.


It is so ordered.


UPCHURCH, C.J., and COWART, J., concur.
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79 So.2d 517 (1954)


Peria M. HULL, Appellant,
v.


MARYLAND CASUALTY COMPANY, a corporation, Appellee.


December 10, 1954.
Rehearing Denied April 13, 1955.


Supreme Court of Florida. Special Division B.


Charles A. Powers, Jr., Jacksonville, for appellant.


Dixon, DeJarnatte & Bradford and Joseph F. Jennings, Miami, for appellee.


BARNS, Justice.


At final hearing upon complaint, answer and stipulated facts the plaintiff's bill to quiet title to land was dismissed; 
thereupon, plaintiff appealed upon the ground that the chancellor erred in the decree by finding the equities with the 
defendant and not for the plaintiff. In this assignment we concur and reverse.


Appellant presents five points relied on for reversal, but it seems that it will only be necessary to pass on the fifth as 
follows:


The equities are with the appellant as sole heir of her husband, who procured title to the land involved in 1927 by 
warranty *518 deed, which deed was not recorded until 1950 as against the defendant-appellee holding recorded 
judgments entered in 1932, 1933 and 1935 against the husband's grantor, which grantor appeared of record to be the 
owner of the land until the husband's deed was recorded in 1950; execution to enforce one of said judgments has 
been levied on the land but no execution sale of the land has occurred.


518


Owners of land claiming through unrecorded deeds are estopped to assert their title against purchasers or mortgagees 
for a valuable consideration without notice by reason of section 695.01 F.S.A., which provides:


"Conveyances to be recorded. — No conveyance, transfer or mortgage of real property, or of any interest therein, nor 
any lease for a term of one year or longer, shall be good and effectual in law or equity against creditors or subsequent 
purchasers for a valuable consideration and without notice, unless the same be recorded according to law; * * *."


The lien of a judgment attaches only to the land of the judgment debtor, Hunter v. State Bank of Florida, 65 Fla. 202, 
61 So. 497, and if the record title is in the judgment debtor but the true or equitable title is in a third person, such rights 
of the third person as against the judgment creditor are superior when the true owner is not estopped to assert the true 
title. Hunter v. State Bank of Florida, supra; First National Bank of Arcadia v. Savarese, 101 Fla. 480, 134 So. 501, 
504; Arundel Debenture Corporation v. Le-Blond, 139 Fla. 668, 190 So. 765; Laganke v. Sutter, 137 Fla. 71, 187 So. 
586. The true owner is estopped to assert his title against bona fide purchasers who rely upon the record title and are 
without notice of the interest of the true owner.


Willys-Overland v. Blake, 97 Fla. 626, 131 So. 884, on the point now in question has by implications been overruled by 
the Savarese, LeBlond and Sutter cases, supra.


The appellee-defendant-judgment creditor, not being a purchaser or mortgagee for a valuable consideration, without 
notice, the decree appealed from is reversed for the entry of an appropriate decree.


ROBERTS, C.J., and HOBSON and DREW, JJ., concur.
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On Petition For Rehearing


HOBSON, Justice.


Under the stipulated facts of this case, an agreement for deed covering the property here in suit was entered between 
Coral Gables Corporation, as grantor, and J.M. Hull, as grantee, dated August 21, 1925. This agreement was not 
recorded, but it was assigned by the Coral Gables Corporation as security for a debt and the assignment was recorded 
in Mortgage Book 570, Page 212, of the public records of Dade County, Florida. A partial release of the subject 
property from a former blanket mortgage, the release dated December 5, 1925, was also recorded, as was a 
satisfaction of a trust indenture and reassignment of the Hull contract for deed to Coral Gables Corporation, dated April 
30, 1927. These documents were recorded before the oldest judgment under which the appellee Maryland Casualty 
Company now claims was obtained against Coral Gables Corporation. Appellee admits in its brief that the contract for 
deed was listed by reference in some of these recorded documents, although as indicated in the original opinion the 
deed ultimately issued by Coral Gables Corporation to Hull was not recorded until 1950.


By ordinary common-law principles, the doctrine of equitable conversion becomes operative upon entry of an 
agreement to convey title to realty. The vendee immediately becomes the beneficial owner, and the vendor retains 
only naked legal title as security for payment of the purchase price. Michaels v. Albert Pick & Co., 158 Fla. 877, 30 
So.2d 498. Without reference to the recording statute, quoted in the original opinion, the liens of the judgments, or any 
of them, under which appellee claims, could not have attached to the interest of the vendor, because he had no 
interest *519 to which such liens are capable of attaching. Hunter v. State Bank of Florida, 65 Fla. 202, 61 So. 497,
cited in the original opinion.


519


Appellee contends in its petition for rehearing that the last paragraph of the original opinion appears to write the word 
"creditors" out of the recording statute, and offers protection only to purchasers and mortgagees. Insofar as the 
language of that paragraph can be so construed it must be, and it is hereby, receded from.


The statute, however, protects only those creditors who are without notice, and the question thus becomes whether 
the statute operates in this case to defeat the rights of the grantee's widow, appellant herein, under the contract for 
deed which was executed, and the purchase price paid, so long ago. We think that it does not, because the notice 
available to the appellee, by virtue of recordation of the assignments of the agreement for deed and the release of the 
blanket mortgage covering the subject property, was sufficient to take the case out of the statute. The case of Michaels 
v. Albert Pick & Co., supra, 30 So.2d 498, is almost directly in point. In that case the grantee failed to record either his 
agreement for deed or his deed, but agreements for deed through which he claimed were of record, and this was held 
to be sufficient notice as against a judgment creditor of the grantor. In the present case, the agreement itself was not 
of record, but was incorporated by reference in other instruments of record. The record constitutes notice not only of its 
own contents, but of such other facts as would have been learned had the record been examined and inquiries 
suggested thereby duly prosecuted. Sapp v. Warner, 105 Fla. 245, 141 So. 124, 143 So. 648, 144 So. 481.


The result reached in the original opinion is adhered to, and the opinion, as modified herein, shall stand. It follows that 
the petition must be, and it is hereby, denied.


MATHEWS, C.J., and ROBERTS, DREW and BARNS, JJ., concur.
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168 So.2d 65 (1964)


Oliver R. BURKART and Mabel C. Burkart, husband and wife, Petitioners-Appellants,
v.


CITY OF FORT LAUDERDALE, a municipal corporation, Respondent-Appellee.


No. 33107.


October 7, 1964.
Rehearing Denied November 6, 1964.


Supreme Court of Florida.


Patterson & Maloney, Fort Lauderdale for petitioners.


C. Shelby Dale, James E. Edwards and William J. Lee, Fort Lauderdale, for respondent.


MASON, Circuit Judge.


Petitioners, plaintiffs in the trial court and appellants in the District Court of Appeal, Second District, filed their petition 
in this court for a writ of certiorari to be directed to the latter court to have reviewed a decision of that court affirming a 
decree of the Circuit Court in and for Broward County, in equity, in favor of respondent herein, defendant and appellee 
below. We granted the writ both on jurisdiction and *66 merits, being of the view that the petition reflects possible 
conflict between the decision of the District Court of Appeal and a prior decision of this court insofar as the decision 
affirmed that part of the lower court's decree which lodges exclusive riparian rights in the respondent-defendant City of 
Fort Lauderdale.


66


The facts of the case are extensively set out in the majority opinion below and no good purpose will be served to 
repeat them here, except as is necessary to point up the problem which confronts us in determining whether there is 
conflict between the decision below and prior holdings of this court, and if such conflict exists, to assist us in deciding 
the case on the merits. For a statement of such facts we refer the reader to the decision and opinion of the District 
Court of Appeal, Second District, 156 So.2d 752, filed October 9, 1963.


For the purposes of this review it is sufficient to relate that in 1921 the owner of certain property located on New River 
Sound, a navigable body of water in Broward County, recorded a subdivision plat of the land, which plat contained a 
dedication with pertinent portions as follows:


"The riparian rights in and to the waters of New River and New River Sound opposite each lot or parcel 
of land fronting or abutting upon Ocean View Drive are hereby reserved to the New River Development 
Company, its successors, legal representatives or assigns, owners of said abutting lots or parcels of 
land. The streets, avenues and Ocean View Drive, shown hereon are hereby dedicated to the perpetual 
use of the public as thoroughfares, reserving to the New River Development Company * * * the 
reversion or reversions thereof, whenever discontinued by law." (Emphasis supplied)


Petitioners, through mesne conveyances from the subdivider, obtained various lots, with the reserved riparian rights, in 
the subdivision. These lots face east and abut the west side of Ocean View Drive, which runs along and borders upon 
New River Sound lying to the east of said Drive. This street runs generally in a north and south direction.


Petitioners' complaint below asserted ownership of riparian rights in respect of the lands subsequently formed by 
accretion and lying easterly across Ocean View Drive opposite their lots in the subdivision, by virtue of their ownership 
of the underlying fee in Ocean View Drive, and by virtue of the reservation of riparian rights in the dedication by the 
dedicator to itself and its assigns. The complaint further alleges that under the provisions of the Riparian Rights Act of 
1856, and amendatory and supplementary statutes enacted thereafter, petitioners have the right to fill in the 
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submerged land lying in front of their lots and to the east of Ocean View Drive, to the channel of the Sound. The 
petitioners prayed that they be declared the owners of this land, free and clear of any claim, right or title of the 
respondent City, and that the City be enjoined from interfering with their use or disposal of said land. Petitioners also 
allege that at the time of the recording of the plat there existed a certain parcel of land between the street and the 
water fee title to which was in the dedicator and which passed to them by mesne conveyances, and that as to this 
parcel they have outright ownership, and that the City of Fort Lauderdale has no rights therein, riparian, or otherwise. 
The City answered and asserted that there was no such land lying east of the Drive when the plat was recorded and 
that the dedication of the street to the public by petitioners' predecessor in title operated to relinquish to the public, and 
to merge in the public right, the dedicator's, and its assigns' individual and private rights and right of access to the 
open navigable waters in front of the dedicator's uplands. It also contended that under its charter it has the power to 
regulate and control all the streets, waterways and public ways within the City *67 limits, and has adopted ordinances 
to that effect.


67


The suit was filed in 1946 but was not determined until 1960. The chancellor dismissed the suit upon final hearing, 
denying the petitioners the relief sought. The District Court of Appeal affirmed, one member dissenting. In affirming the 
court first concluded that the chancellor was correct in holding that the "easterly boundary of Ocean View Drive, as 
shown on the plat, was intended to be and was the waters of New River Sound" and that any accumulated deposits 
against Ocean View Drive were a part of the dedicated street. The District Court of Appeal found "the words on the 
face of the plat, dedicating the Drive as a public thoroughfare and reserving riparian rights, when considered in the 
light of all the circumstances * * * are clearly inconsistent" and "therefore, the plat and its dedication must be construed 
in favor of the public and against the reservation by the subdivider and his successors in title." Hence, the court 
construed the dedication as "operating to relinquish to the public, and to merge in the public right, the dedicator's 
individual riparian rights to the navigable waters."


As to the holding of the District Court of Appeal that the "easterly boundary of Ocean View Drive, as shown on the plat, 
was intended to be and was the waters of New River Sound," we find no conflict, as applied to the facts in the case, 
between it and the decisions of this court in Brickell v. Town of Ft. Lauderdale, 75 Fla. 622, 78 So. 681, or that of this 
court in Earle v. McCarty, Fla., 70 So.2d 314, relied upon by petitioners to give this court jurisdiction on the ground of 
conflict. In both of these cited cases the principle was set forth that where a street is shown on a plat of a subdivision 
to run along a navigable stream, and the plat itself shows the side of the street furthest from the stream to be denoted 
by a straight line, while the side nearest the stream is marked by undulating or wavy lines, presumably indicating the 
irregular line of the waters of the stream, these facts are taken to define a street lying on the water, with nothing 
between it and the water, in the absence of anything appearing to the contrary on the plat or in the dedication. The 
chancellor below resolved an apparent conflict between the oral testimony taken at the final hearing and the lines of 
the street as shown on the plat, and concluded that the latter was intrinsic evidence in the plat itself indicating that the 
maker of the plat showed no land lying between the street and the water at the time the plat was made and recorded. 
And having so resolved this conflict, he concluded that the easterly boundary of Ocean View Drive, as shown on the 
plat, was intended to be and was the waters of New River Sound. The District Court of Appeal held that the chancellor 
in resolving this issue of fact had applied the correct principle, as stated in the prior decisions of this court now relied 
upon by petitioners to establish a conflict. With this portion of the opinion and decision below we agree, and therefore 
cannot assume jurisdiction because of any such alleged conflict.


However, having concluded, as did the chancellor below, that the "easterly boundary of Ocean View Drive, as shown 
on the plat, was intended to be and was the waters of New River Sound," the District Court of Appeal went on to hold, 
as also did the chancellor below, "that if any deposits have accumulated against Ocean View Drive, such 
accumulations are a part of the dedicated street." The court below then stated that "Where a street is laid out so that it 
is bounded on one side by navigable waters, the dedication of the street to the public operates to relinquish to the 
public, and to merge in the public right, the dedicator's individual right of access to the open navigable waters in front 
of the dedicator's uplands," and then held that a reservation of riparian rights by the dedicator is inconsistent with and 
must give way in the face of such dedication. We are of the opinion that this latter *68 holding of the court below is in 
direct conflict with our opinion and decision in City of Tarpon Springs v. Smith, 1921, 81 Fla. 479, 88 So. 613, and 
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because of such conflict we have jurisdiction to review that part of the decision below which deals with the question of 
riparian rights of these petitioners as against the right and authority of the City over the waters of the New River Sound 
abutting upon Ocean View Drive opposite petitioners' uplands.


In City of Tarpon Springs v. Smith, supra, although we held that "[w]herever the street * * * touches or approximately 
touches the body of the * * * river, the riparian rights that are appropriate to a street easement were also impliedly 
dedicated as an incident; there being no express or implied reservation by the dedicator of such riparian rights," there 
is implicit in our holding in that case the principle that riparian rights do not pass as an incident to the street easement 
where there is an express reservation by the dedicator of such riparian rights, and since the record herein reflects that 
there was an express reservation of riparian rights by the dedicator, petitioners' predecessor in title, there is a direct 
conflict between the holding of the District Court of Appeal on this issue, and the holding implicit in our decision in City 
of Tarpon Springs v. Smith. We therefore have authority and do assume jurisdiction by virtue of Section 4, Article V of 
the Florida Constitution, F.S.A. See: Sunad v. City of Sarasota, Fla., 122 So.2d 611.


We now pass to the merits of the case. The majority opinion below held that the record in the case before the 
chancellor justified the chancellor's finding that there was no land lying east of the Ocean View Drive at the time of the 
recording of the plat, and that therefore there existed then no such land to which petitioners hold the absolute fee title 
as claimed by them, but that any land now so lying accumulated by accretion subsequent to the recording of the plat. 
With this holding we are in accord. However, we are of the opinion, as was the author of the minority opinion below, 
Judge White, that the majority opinion affirms a misapplication of the doctrine of merger indulged by the chancellor 
below to effectuate a divestiture and transfer of reserved property rights.


The majority opinion conceded that the petitioners own the fee of Ocean View Drive but held that petitioners' 
ownership of the underlying fee does not vest them with riparian rights to the exclusion of the riparian rights accruing 
to the easement in the dedicated street, and that the riparian rights attached to the streets easement and accrued to 
the public and were not the property of the owner of the fee in the street, the petitioners herein. With this holding we 
cannot agree, for it overlooks, or does not give validity to, the riparian rights expressly reserved by the dedicator to 
itself and its assigns. In laying out the subdivision, including petitioners' lots, the dedicator specifically reserved to itself 
and to its assigns "the riparian rights in and to the waters of New River and New River Sound opposite each lot or 
parcel of land fronting or abutting upon Ocean View Drive." The dedicator, New River Development Company, 
constructed streets, pavements and sidewalks and sold lots according to the plat. Petitioners, plaintiffs below, in their 
complaint traced title to their lots back to New River Development Company and asserted title to the accreted tract 
lying opposite their lots between the Drive and the water, and claimed the right to fill the submerged lands so
appurtenant to their lots so long as they did not obstruct the navigable channel. In their deraignment of title it appears 
that riparian rights were granted by a chain of conveyances culminating in the deed to the petitioners. The City in its 
answer claimed for itself the ownership of the street and of the increment between it and the water by reason of the 
dedication.


The petitioners undoubtedly own the fee to the street, but we agree with the chancellor and the District Court of Appeal 
that it would be inconsistent with the easement *69 to permit petitioners to fill the submerged land. The plat, by placing 
the eastern boundary of the street contiguously along the water's edge, evinces an intent that the easement therein 
would continue to extend to the water's edge notwithstanding future accretion or erosion. We agree that it is correct to 
hold that the accretions attaching to the fee in the street became subject to the street easement and are a part of it. 
But, the fee interest remains in the petitioners, since accretions generally belong to the owner of the upland to which 
they attach. Ford v. Turner, Fla.App., 142 So.2d 335. Title to the accretions, unless excepted passes with the land to 
which they are appurtenant. American Mortgage Co. v. Lord, Fla.App., 132 So.2d 40.


69


The decree below goes further than merely to deny petitioners' right to fill these submerged lands or to appropriate to 
themselves full dominion over the accretions, for it denies petitioners all riparian privileges incident to the reservation 
of rights in the plat and, in effect, confers the totality of such rights upon the City. This cannot be, for such a holding is 
inconsistent with the petitioners ownership of the fee and is consistent only with the City's ownership of it, which it does 
not have. The City owns neither the fee to the street nor to the accretions appurtenant to the street.
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We concur in the views expressed by Judge White in his dissenting opinion wherein he says: —


"The city clearly has the right to enter and use all portions of the easement for road maintenance 
purposes. For such purposes the easement continuously extends to the highwater mark of New River 
Sound and should not be infringed; but I find no controlling law or overriding public policy that requires 
the lodgment of exclusive riparian rights in the city contrary to the recorded intent of the dedicator. It is 
elementary that only such dedicatory rights may be accepted as are actually or impliedly given. 
Contrarily the instant holding permits the city to accept the benefits of dedication and at the same time 
wholly reject the reservation of rights; and, further, the decree virtually takes the entire package of 
rights reserved and confers them upon the defendant, a public corporation having proprietary as well as 
governmental powers.


"Under the decree as entered the city, in its proprietary capacity and as exclusive owner of riparian 
rights, conceivably could erect a marina or establish a public beach with auxiliary facilities along the 
easement. Assuming that these facilities would not conflict with plaintiffs' privileges possessed in 
common with the public, they would certainly conflict with the plain intent of the dedication, the private 
right of the plaintiffs to unobstructed view and enjoyment of the waterfront, anchorage and wharfage 
privileges and unimpeded right of ingress and egress to and from their lots and the water. The value of 
plaintiffs' lots is significantly involved. Since the easement was dedicated only as a street, it was not 
intended that the city should have riparian rights extending past the land's edge."


Also,


"The rights of a riparian owner are property rights which cannot be taken without just compensation. 
See Thiesen v. Gulf F. & A. Ry. Co., 1918, 75 Fla. 28, 78 So. 491, 506-507, L.R.A. 1918E, 718, and 
cases cited therein;"


In Thiesen v. Gulf, supra, we stated:


"The fronting of a lot upon a navigable stream or bay often constitutes its chief value * * *. The right of 
access to the property over the waters, the unobstructed view of the bay, and the enjoyment of the 
privileges of the waters incident to ownership of the bordering land would not, in many cases, be 
exchanged for the price of an inland lot in the same vicinity. In many cases, *70 doubtless, the riparian 
rights incident to the ownership of the land were the principal, if not the sole, inducement leading to its 
purchase by one and the reason for the price charged by the seller." — 78 So. page 507.


70


In the Tarpon Springs case, supra, this court predicated its decision, which held that the riparian rights involved there 
were incident to a street easement, upon the fact that there was no reservation of such rights by and in the dedicator. 
The same reasoning is expressed by the District Court of Appeal, Second District, in Feig v. Graves, Fla.App. 1958, 
100 So.2d 192, 195, wherein the court held:


"A dedicator may reserve all riparian rights appurtenant to the land encumbered by the easement 
dedicated. Florida East Coast Ry. Co. v. Worley, 1905, 49 Fla. 297, 38 So. 618. Riparian rights were 
not reserved in the case at bar. In the absence of such a reservation whether these rights are included 
within the scope of a `dedication' depends upon the purpose for which the easement was granted and 
the location of the property burdened with the easement."


We conclude that because of the express reservation of riparian rights by the dedicator herein to itself and assigns, 
contained in the plat herein, these rights did not pass to the public as an incident to the street easement in Ocean View 
Drive. A contrary holding, in the words of Judge White in his able dissent below,


"* * * unreasonably advances the servitude over the principal estate, materially prejudices the plaintiffs 
in the use and value of their property and is contrary to manifest intent."
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The City's easement in the street and accretions thereto may be protected for the benefit of the general public without 
ascribing to it rights, privileges and properties over and beyond those reasonably incident to its prescribed use; which 
use is not limited solely to travel upon the street, but includes the general public's right to use the accreted property as 
a way of ingress and egress to the waters of New River Sound. The petitioners should be adjudged owners of the fee 
title in and to the subject land with such riparian rights and privileges as have been reserved in the dedication, and 
which do not burden the easement dedicated, all in accordance with the purpose of the dedication and in recognition 
of the riparian rights herein held to have been reserved to petitioners as successors in title to the dedicator.


We conclude that the decision of the District Court of Appeal should be quashed, and that court is directed to enter its 
decision consonant with the views herein expressed, and to command the chancellor below to reinstate the cause and 
enter a final decree in accordance herewith.


It is so ordered.


DREW, C.J., and ROBERTS, THORNAL and HOBSON (Ret.), JJ., concur.
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Select Year:   2005  Go


The 2005 Florida Statutes


Title XL
REAL AND PERSONAL 


PROPERTY


Chapter 701
ASSIGNMENT AND CANCELLATION OF 


MORTGAGES


View Entire 
Chapter


701.04  Cancellation of mortgages, liens, and judgments.-- 


(1)  Within 14 days after receipt of the written request of a mortgagor, the holder of a mortgage shall 
deliver to the mortgagor at a place designated in the written request an estoppel letter setting forth the 
unpaid principal balance, interest due, and the per diem rate. Whenever the amount of money due on 
any mortgage, lien, or judgment shall be fully paid to the person or party entitled to the payment 
thereof, the mortgagee, creditor, or assignee, or the attorney of record in the case of a judgment, to 
whom such payment shall have been made, shall execute in writing an instrument acknowledging 
satisfaction of said mortgage, lien, or judgment and have the same acknowledged, or proven, and duly 
entered of record in the book provided by law for such purposes in the proper county. Within 60 days of 
the date of receipt of the full payment of the mortgage, lien, or judgment, the person required to 
acknowledge satisfaction of the mortgage, lien, or judgment shall send or cause to be sent the recorded 
satisfaction to the person who has made the full payment. In the case of a civil action arising out of the 
provisions of this section, the prevailing party shall be entitled to attorney's fees and costs. 


(2)  Whenever a writ of execution has been issued, docketed, and indexed with a sheriff and the 
judgment upon which it was issued has been fully paid, it shall be the responsibility of the party 
receiving payment to request, in writing, addressed to the sheriff, return of the writ of execution as 
fully satisfied. 


History.--s. 1, ch. 4138, 1893; s. 1, ch. 4918, 1901; GS 2500; RGS 3843; CGL 5746; s. 1, ch. 80-17; s. 15, 


ch. 93-250; s. 12, ch. 94-170. 
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Select Year:   2005  Go


The 2005 Florida Statutes


Title XLII
ESTATES AND TRUSTS


Chapter 737
TRUST ADMINISTRATION


View Entire Chapter


737.4031  Judicial modification of trusts.-- 


(1)  If the purposes of a trust have been fulfilled or have become illegal or impossible to fulfill or, if 
because of circumstances not known to or anticipated by the settlor, compliance with the terms of the 
trust would defeat or substantially impair the accomplishment of a material purpose of the trust or, if a 
material purpose of the trust no longer exists, upon the application of a trustee of the trust or any 
beneficiary a court at any time may modify the terms of a trust which is not then revocable to: 


(a)  Amend or change the terms of the trust, including terms governing distribution of the trust income 
or principal, or terms governing administration of the trust; 


(b)  Terminate the trust in whole or in part; 


(c)  Direct or permit the trustee to do acts that are not authorized or that are prohibited by the terms of 
the trust; or 


(d)  Prohibit the trustee from performing acts that are permitted or required by the terms of the trust. 


(2)  Upon the application of a trustee of the trust or any beneficiary, a trust which is not then revocable 
may be modified at any time by a court as provided in subsection (1), and without regard to the reasons 
for modification provided in subsection (1), if compliance with the terms of the trust is not in the best 
interest of the persons having a beneficial interest in the trust. 


(a)  The court shall exercise its discretion to order a modification of the trust under this subsection in a 
manner that conforms to the extent possible with the intention of the settlor, taking into account the 
current circumstances and best interests of the beneficiaries. 


(b)  This subsection shall not apply to a trust created prior to January 1, 2001. 


(c)  This subsection shall not apply to a trust created after December 31, 2000, if: 


1.  Under the terms of the trust, all beneficial interests in the trust must vest or terminate within the 
period prescribed by the rule against perpetuities in s. 689.225(2), notwithstanding s. 689.225(2)(f). 


2.  The terms of the trust expressly prohibit judicial modification. 


Page 1 of 2Statutes & Constitution :View Statutes :->2005->Ch0737->Section 4031 : Online Sunshine


5/7/2013http://www.leg.state.fl.us/Statutes/index.cfm?App_mode=Display_Statute&Search_String=...







(d)  Modification of a trust, as authorized in this subsection, is not prohibited by a provision in the trust 
instrument that prohibits amendment or revocation of the trust if the provision does not expressly 
prohibit judicial modification. 


(3)  In exercising its discretion to order a modification of a trust under this section, the court shall 
consider the terms and purposes of the trust, the facts and circumstances surrounding the creation of 
the trust, and extrinsic evidence relevant to the proposed modification. 


(4)  To the extent the interests of any person with a beneficial interest in the trust who is unborn or 
unascertained, whose identity is not then known for any reason, or who is a minor or under a legal 
disability are not represented by another beneficiary, such person shall be represented by the person's 
legal guardian, if any, or, if none, by a guardian ad litem appointed by the court upon the court's own 
motion or upon application by the trustee or any beneficiary. 


(5)  The court shall consider spendthrift provisions as a factor in making a decision whether to modify a 
trust under this section, but the court is not precluded from exercising authority to modify the trust 
because the trust contains spendthrift provisions. 


(6)  For purposes of this section: 


(a)  "Beneficiary" means: 


1.  All current income or principal beneficiaries, whether the beneficiaries' beneficial interests are 
discretionary or mandatory. 


2.  All reasonably ascertainable beneficiaries if all current income interests immediately terminated, 
determined as if any power of appointment over the trust assets were not exercised. 


(b)  "Trust" means trust as defined in s. 731.201.


(c)  A trust is revocable if revocable by the settlor alone or in conjunction with any other person. A trust 
is not revocable for purposes of this section if revocable by the settlor only with the consent of all 
persons having a beneficial interest in the property. 


(d)  A trust which is revocable shall be treated as created when the right of revocation terminates. 


(7)  The provisions of this section are in addition to, and not in derogation of, rights under the common 
law to modify, amend, or revoke trusts. 


History.--s. 7, ch. 2000-245. 
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356 F.2d 439 (1966)


Carroll June BENECKE and Audrey Marie Benecke, his wife, Appellants,
v.


UNITED STATES of America, Appellee.


No. 22088.


February 10, 1966.


United States Court of Appeals Fifth Circuit.


Wm. D. Jones, Jr., Jones & Foerster, Jacksonville, Fla., A. Max Brewer, Crofton, Brewer & Holland, Titusville, Fla., for 
appellants.


Francis G. Rearick, Orlando, Fla., Ramsey Clark, Asst. Atty. Gen., Roger *440 P. Marquis, Raymond N. Zagone, 
Attys., Dept. of Justice, Washington, D. C., Edwin L. Weisl, Jr., Asst. Atty. Gen., Robert M. McKee, Attorney, 
Department of Justice, Washington, D. C., for appellee.


440


Before JONES and BROWN, Circuit Judges, and BREWSTER, District Judge.


JONES, Circuit Judge:


The United States brought a suit to acquire title to lands in Brevard County, Florida, by eminent domain. In the 
schedule, annexed to the complaint, of lands to be taken was Tract No. 3446 which was there described as "The SE¼ 
of the SW¼, except the North 460 feet, in Section 31, Township 21 South, Range 37 East, Brevard County, Florida, 
containing 15.81 acres, more or less." The appellants, Carroll June Benecke and Audrey Marie Benecke, his wife, 
were the owners of Tract 3446. They answered the complaint asserting their fee simple ownership of the tract, and 
demanded a jury trial. Tract 3446 has an admitted area of 26.06 acres, which is 10.25 acres more than the area 
specified in the Government's complaint. The area given in deeds and other instruments is generally immaterial where 
there is an adequate description of the property. Lopez v. Smith, Fla., 145 So.2d 509. Of the 26.06 acres, 15.81 acres 
was upland and 10.25 acres was bottom land in Happy Creek. Government counsel at one point in the trial indicated a 
belief that the Happy Creek bottom land might be under navigable waters with title in the State of Florida. This 
contention was abandoned and is not here urged. It was established and found in the district court, and is here 
conceded by the Government, that Tract 3446 was taken by the Government, that it was owned by the appellants, and 
that its area is 26.06 acres rather than the 15.81 acre figure used in the schedule.


The Government and the appellants each produced two witnesses who testified as to value.[1] Robert M. McKey 
testified for the Government to a value of $27,300. He valued the improvements at $14,250. As to the land, the witness 
said there were 11 acres of high land having 700 feet of frontage on Happy Creek with a value of $16.50 a front foot, 
or $11,550, and 4.81 acres of marsh land to which he attributed a value of $250 per acre, which would amount to 
$1,202.50, so that, in the language of the witness, "the total valuation of the land is $12,750.00." On cross-examination 
the witness McKey was asked how many acres were in Tract 3446 and he answered "15.81 acres in the entire tract. 
That's the area that I appraised."


The Government's other witness, Levie D. Smith, identified Tract 3446 as containing 26.6 [26.06] acres. He valued 9 
acres of high land at $1,000 per acre, $9,000; 4.94 acres at $250 per acre, $1,235, enhanced by the value of citrus 


trees to the extent of $1,000, making a total land value of $12,235, which he "rounded off" to an even $12,000.[2] The 
witness Smith valued the improvements at $16,000, making an overall total of $28,000 as the value, in his opinion, of 
the property taken. On cross-examination this witness was asked if he would correct his figures to conform to 26.06 
acres. The question was met with an objection and the objection was sustained. He was asked if he would adjust the 
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acreage figures he had used, totaling 13.94 acres, to include the 15.81 acres and he declined to do so. Further inquiry 
was prevented by objections of Government counsel which the court sustained.


The appellants moved to strike the testimony of the Government appraisers on the ground that they had appraised 
only 15.81 acres and 13.94 acres, respectively, and not the 26.06 acres which was *441 the area of the tract taken. 
The motion was denied. The appellants' witness Elton Hall gave a total valuation on $61,900 which included $896.77 
for the 10.25 acres of Happy Creek bottom or submerged land. The appellants' witness J. M. Fogg appraised the tract 
and improvements at a value of $56,500, which included the bottom land at the same figure placed upon it by the 
witness Hall.


441


The witness McKey was recalled by the Government as a witness on rebuttal and was asked if the ownership of the 
fee [misspelled as "feet" in the record] of the creek bottom was considered in appraising the tract of land. An objection 
by counsel for the appellants was interposed on the ground that the question was not rebuttal but was a reopening of 
the Government's case in chief. The objection was sustained.


The court instructed the jury, among other things,


"That there is no issue as to the amount of acreage in Tract 3446. * * * The Government has agreed 
that the said Tract 3446 has 26.06 acres of which ten and a half acres [sic] acres is bottom land in 
Happy Creek. * * *"


The jury returned a verdict for $34,300. Judgment on the verdict was entered, and the appellants made a motion for a 
new trial which was denied. This appeal followed. The position of the appellants is that the jury was permitted to 
consider the testimony of witnesses as to the value of the property taken who gave no consideration to a portion of the 
property, and that this was error. The appellants urge with some measure of plausibility that the Government has 
offered no evidence of the value of the entire tract taken and that they should have judgment for $56,500, the lesser of 
the appraisals of their witnesses.


The position now taken by the Government is that its witnesses did determine the value of the entire tract, but the 
difficulty with this position is that the witnesses did not so testify. One testified as to 15.81 acres and the other as to 
13.94 acres, and when appellants' counsel attempted to get an explanation of the variances he was unable to do so. 
The Government urges that its witnesses included no value for the bottom land because they thought it had no value. 
This doctrine cannot prevail. One of the Government witnesses, and perhaps the other, was told to exclude the 10.25 
acres of bottom land in making the appraisal. The Government says that it knows of no rule of law requiring a valuation 
witness to assign a value to every element inhering in the land condemned. But no authority to the contrary is cited 
and we are not called upon to decide such a question. If the Government for some inscrutable purpose, had 
condemned only the Happy Creek bottom land, could it take it without compensation? The statement of such a 
proposition demonstrates its absurdity.


It is our studied conclusion that the testimony of the Government witnesses does not show that they appraised the 
entire tract taken. On the contrary, it appears that they valued somewhat less than the entire tract. While it may be 
permissible to infer a value of the whole from the aggregate of the value of the parts, it must appear that all of the parts 
were included. The value of the bottom land may be only nominal. On the other hand it may be substantial. Whatever 
the value of the entire tract may be and however it is ascertained, it cannot be determined by valuing less than the 
entire tract.


We are unable to agree with the appellants that we should remand the cause for a judgment in the amount of the 
lesser of the valuations as shown by the testimony of their two witnesses. The interests of justice will be best served 
by a new trial. So that such new trial may be had, the judgment of the district court is


Reversed and remanded.


Page 2 of 3Benecke v. United States, 356 F. 2d 439 - Court of Appeals, 5th Circuit 1966 - Google Sc...


5/10/2013http://scholar.google.com/scholar_case?case=895217921493161614&q=356+F.2d+439&h...







[1] The Court's task in attempting to review the testimony has been made difficult by the arrangement, or rather lack of arrangement, 
in the record. The trial proceedings occurring on June 4, 1964, appear on pages 101 et seq. of the record, and are preceded in the 
record by the subsequent proceedings of June 9, 1964, shown at pages 15 et seq. and of June 11, 1964, at pages 26 et seq.


[2] The apparent addition error of $1,000, reduced to $765 by the rounding off, favored the appellants and need not be considered on 
their appeal.
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104 So.2d 748 (1958)


In re ESTATE of James H. CUNNINGHAM, Deceased.
The FIRST NATIONAL BANK OF LEESBURG, Leesburg, Florida, as Administrator C.T.A. 


D.B.N., of the Estate of James H. Cunningham, Deceased, Appellant,
v.


William RICE and Mayme E. Rice, P.C. Gorman, P.C. Gorman Properties, Inc., Willa Mae 
Crawford, Elsworth T. Bertman and Harold Walker Cunningham, Appellees.


No. 57-414.


July 7, 1958.


District Court of Appeal of Florida. Third District.


John F. Cherry, Leesburg, for appellant.


Allison & Robinson, Miami, for appellees Willa Mae Crawford and Elsworth T. Bertman.


Anderson & Nadeau, Miami, for appellees William Rice and Mayme E. Rice.


Evans, Mershon, Sawyer, Johnston & Simmons, Miami, for appellees P.C. Gorman and P.C. Gorman Properties, Inc.


Smathers, Thompson & Dyer, Miami, for appellee Harold W. Cunningham.


CARROLL, CHAS., Chief Judge.


The appellant The First National Bank of Leesburg, as administrator cum testamento annexo of the estate of James H. 
Cunningham, seeks reversal of an order of the county judge which denied its motion to strike a claim, filed by William 
Rice and wife against the Cunningham estate.


A notice to creditors was published during the tenure of the administrator first appointed, Martin Stricker[1], who later 


was *749 found to have lacked qualifications[2]. His appointment was revoked,[3] and appellant was appointed in his 
stead. Appellant, thereafter, also published a notice to creditors. The claim of the Rices was filed beyond the eight 
month period allowed under the law for the filing of such claims after publication of notice to creditors by the 


administrator who was first appointed,[4] but within the eight months following the date of the publication of the later 
notice to creditors by the second administrator.


749


It was held in the case of In re Williamson's Estate, Fla. 1957, 95 So.2d 244, 245, on rehearing, that publication of 
notice to creditors by the appointed representative, where his appointment was voidable as distinguished from void, 
was effective and binding on creditors. The question was fully analyzed and discussed by the Supreme Court in that 
case, and we see no need to reiterate here what was said and reasoned there as the basis for that holding, or to 
burden this opinion with lengthy quotations therefrom.


The Williamson case was decided during the time the instant case was pending before the county judge, whose order 
shows that he considered that decision before making his ruling denying the motion to strike the claim of the Rices. 
The county judge's order did not show why or in what respect he felt that the Williamson case was not determinative of 
the question.


This court is of the opinion that the Williamson case was controlling on the question which was before the county 
judge, and required the granting of the motion to strike the claim of the Rices. Clearly the initial appointment was not 
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void, but only voidable. The parties contesting that appointment and the county judge treated it as such — they, by 
moving for its revocation, and the court, by entering an order revoking it.


It was argued on behalf of the appellees Rice and wife that an order appointing an administrator, based on a petition 
under which a required citation and notice was not served and given, constituted a void order rather than one which 
was within the jurisdiction of the court but voidable. To support that argument those appellees relied on the case of In 
re Bush's Estate, Fla. 1955, 80 So.2d 673, but the holding in that case does not serve their purpose.


A statement in the opinion in the Bush case to the effect that the court lacked jurisdiction over a person who did not 
receive a required citation, is not equivalent to holding that the order of appointment was void as distinguished from 
voidable. This is borne out by the fact that in the Bush case, as in the Williamson case, the statute relating to 


revocation under such circumstances was called into play[5]. This was one of the points determined in the Williamson 
case, where on considering the question of whether such an appointment was void or voidable, the Supreme Court 
said (95 So.2d at page 247):


*750 "The language of the statute which requires revocation of letters of administration by employing 
the word `revoke' in and of itself recognizes that there is something to revoke. If the letters of 
administration were void or meaningless, it would be unnecessary to `revoke' them. * * *"


750


Therefore, on authority of In re Williamson's Estate, supra, the order of the county judge which is appealed from is 
reversed and the cause is remanded for further proceedings consistent herewith.


Reversed and remanded.


HORTON and PEARSON, JJ., concur.


[1] The Florida Probate Law (§ 733.15, Fla. Stat., F.S.A.) directs publication of notice to creditors as follows: "Every personal 
representative, after taking out letters testamentary or of administration, shall cause a notice to be published once a week for four 
consecutive weeks, four publications being sufficient, in a newspaper published in the county wherein said letters have been granted, 
notifying all persons having claims or demands against the estate of the decedent to file their claims in the office of the county judge 
granting such letters, at his office in the courthouse of said county, within eight calendar months from the time of the first publication 
of said notice. * * *"


[2] Stricker had petitioned alleging he was the "sole and only heir and next of kin." On that basis no citation or notice was required to 
be served or given. § 732.43 (3), Fla. Stat., F.S.A.


[3] The revocation of Stricker's appointment was on application of heirs, on showing there were others entitled to preference. The 
statutory provision for such revocation was: "After letters of administration have been granted, if any person who is entitled to 
preference over the person appointed and upon whom citation was not served and who has not waived his preference seeks the 
appointment, letters granted may be revoked, and such person may have letters of administration granted to him after citation and 
hearing upon his application." Id. § 732.44(6).


[4] The statute of nonclaims as contained in the Florida Probate Law provides in part that any claim not filed with the county judge 
"within eight months from the time of the first publication of the notice to creditors shall be void." Id., § 733.16.


[5] See supra, footnote 3.
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436 So.2d 314 (1983)


Richard A. CALVERT, et ux., et al., Appellants,
v.


Sidney L. MORGAN, et ux., et al., Appellees.


No. AN-293.


August 10, 1983.
Rehearing Denied September 12, 1983.


District Court of Appeal of Florida, First District.


*315 Ronald W. Maxwell, Jacksonville, for appellants.315


John L. Briggs, Jacksonville, for appellees.


MILLS, Judge.


The issues in this declaratory judgment action are whether the trial court had jurisdiction to grant declaratory relief and 
whether the rule set forth in Smith v. Horn, 70 Fla. 484, 70 So. 435 (1915), applies to the facts of this case. Judgment 
was entered for the plaintiffs (appellees) and the defendants (appellants) appeal.


The defendants are the owners of several lots of land fronting on Spanish Point Drive in Jacksonville, while the 
plaintiffs are the owners of several lots fronting on Tontine Road. The rear property lines of both sets of lots are 
separated by a thirty foot right of way which is the subject of this lawsuit.


All of the land in question was at one time owned by the Woodham Corporation. Woodham began developing lots for 
sale, and on 14 August 1961, it filed a plat for the Spanish Point Drive property in the public records of Duval County. 
On that plat, it was noted that a thirty-foot right of way contiguous with and located immediately to the north of the lots 
was irrevocably and without reservation dedicated to the City of Jacksonville for drainage and utilities purposes.


Subsequently, Woodham's successor in title developed the Tontine Road property. A plat of that property was filed in 
the public records of Duval County on 22 March 1976.


After the City of Jacksonville passed an ordinance on 22 September 1980 abandoning the right of way, the plaintiffs 
brought an action seeking a declaratory judgment as to their rights in the strip of land. They contended that they 
owned all the land up to the center line of the former right of way, while the defendants claimed ownership of the entire 
strip. The trial court agreed with the plaintiffs and entered judgment accordingly.


Defendants contend that the trial court did not have jurisdiction to grant declaratory relief under Section 86.011, Florida 
Statutes (1979). This contention is without merit. To trigger jurisdiction under this section, the moving party must 
demonstrate that he is in doubt as to the existence or nonexistence of some right and that he is entitled to have such 
doubt removed. Flagship Real Estate Corp. v. Flagship Banks, Inc., 374 So.2d 1020 (Fla. 2d DCA 1979). As the 
disposition of this right of way affected the boundary line to the Tontine Road lots, the trial court clearly had jurisdiction 
to grant declaratory relief.


On the merits, the trial court correctly applied the rule of Smith v. Horn, supra, in setting the boundary between the 
*316 two sets of lots at the center line of the abandoned right of way.316


AFFIRMED.


ERVIN, C.J., and LARRY G. SMITH, J., concur.
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Select Year:   2005  Go


The 2005 Florida Statutes


Title XLII
ESTATES AND TRUSTS


Chapter 733
PROBATE CODE: ADMINISTRATION OF ESTATES


View Entire Chapter


733.710  Limitations on claims against estates.-- 


(1)  Notwithstanding any other provision of the code, 2 years after the death of a person, neither the 
decedent's estate, the personal representative, if any, nor the beneficiaries shall be liable for any claim 
or cause of action against the decedent, whether or not letters of administration have been issued, 
except as provided in this section. 


(2)  This section shall not apply to a creditor who has filed a claim pursuant to s. 733.702 within 2 years 
after the person's death, and whose claim has not been paid or otherwise disposed of pursuant to s. 
733.705.


(3)  This section shall not affect the lien of any duly recorded mortgage or security interest or the lien of 
any person in possession of personal property or the right to foreclose and enforce the mortgage or lien. 


History.--s. 1, ch. 74-106; s. 50, ch. 75-220; s. 36, ch. 77-87; s. 9, ch. 89-340; s. 152, ch. 2001-226. 


Note.--Created from former s. 734.29(1). 
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TN 19.02.01   Witnesses Required   (Rev. 12/11)  


A 99-year lease covering certain property was recorded. An instrument entitled Cancellation of 
Lease was placed of record. The cancellation was not witnessed. The question is whether the lack of 
witnesses created a problem.  


Sec. 689.01, F.S., provides that "no estate or interest . . . of term of more than one year . . . shall 
be assigned or surrendered unless it be by instrument signed in the presence of two subscribing 
witnesses by the party so assigning or surrendering. . . ." Since the requirements of the statute were 
not complied with, it would appear that the instrument was insufficient to cancel the lease. The same 
would hold true for a lease of more than one year that is assigned.  


It is unclear whether lack of witnesses to a cancellation or assignment of a lease is cured by Sec. 
95.231, F.S., or 694.08, F.S. See Title Standard 7.3 


 








Page 1 


1 So in original. Does not conform to chapter heading. 


TITLE 11—BANKRUPTCY 


This title was enacted by Pub. L. 95–598, title I, § 101, Nov. 6, 1978, 92 Stat. 2549 


Chap. Sec. 


1. General Provisions ............................. 101 
3. Case Administration ........................... 301 
5. Creditors, the Debtor, and the Es-


tate ...................................................... 501 
7. Liquidation ........................................... 701 
9. Adjustment of Debts of a Munici-


pality ................................................... 901 
11. Reorganization .................................... 1101 
12. Adjustment of Debts of Family 


Farmers with Regular Annual In-
come 1 .................................................. 1201 


13. Adjustment of Debts of an Individ-
ual With Regular Income ............... 1301 


[15. Repealed.] 


AMENDMENTS 


1994—Pub. L. 103–394, title V, § 501(d)(39), Oct. 22, 1994, 


108 Stat. 4147, struck out item for chapter 15, ‘‘United 


States Trustees’’. 


1986—Pub. L. 99–554, title II, § 257(a), Oct. 27, 1986, 100 


Stat. 3114, added item for chapter 12. 
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ENACTING CLAUSE 


Pub. L. 95–598, title I, § 101, Nov. 6, 1978, 92 Stat. 2549, 


provided in part: ‘‘The law relating to bankruptcy is 


codified and enacted as title 11 of the United States 


Code, entitled ‘Bankruptcy’, and may be cited as 11 


U.S.C. §—.’’ 


REPEALS 


Pub. L. 95–598, title IV, § 401(a), Nov. 6, 1978, 92 Stat. 


2682, provided that: ‘‘The Bankruptcy Act [act July 1, 


1898, ch. 541, 30 Stat. 544, as amended] is repealed.’’ 


EFFECTIVE DATE 


Pub. L. 95–598, title IV, § 402, Nov. 6, 1978, 92 Stat. 2682, 


as amended by Pub. L. 98–249, § 1(a), Mar. 31, 1984, 98 
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Stat. 116; Pub. L. 98–271, § 1(a), Apr. 30, 1984, 98 Stat. 163; 


Pub. L. 98–299, § 1(a), May 25, 1984, 98 Stat. 214; Pub. L. 


98–325, § 1(a), June 20, 1984, 98 Stat. 268; Pub. L. 98–353, 


title I, §§ 113, 121(a), July 10, 1984, 98 Stat. 343, 345; Pub. 


L. 98–454, title X, § 1001, Oct. 5, 1984, 98 Stat. 1745, pro-


vided that: 
‘‘(a) Except as otherwise provided in this title [sec-


tions 401 to 411], this Act [for classification to the Code, 


see Tables] shall take effect on October 1, 1979. 
‘‘(b) Except as provided in subsections (c) and (d) of 


this section, the amendments made by title II [sections 


201 to 252] of this Act shall not be effective. 
‘‘(c) The amendments made by sections 210, 214, 219, 


220, 222, 224, 225, 228, 229, 235, 244, 245, 246, 249, and 251 of 


this Act shall take effect on October 1, 1979. 
‘‘(d) The amendments made by sections 217, 218, 230, 


247, 302, 314(j), 317, 327, 328, 338, and 411 of this Act shall 


take effect on the date of enactment of this Act [Nov. 


6, 1978]. 
‘‘(e) [Repealed. Pub. L. 98–454, title X, § 1001, Oct. 5, 


1984, 98 Stat. 1745].’’ 
[Amendment of section 402(b) of Pub. L. 95–598, set 


out above, by section 113 of Pub. L. 98–353 effective 


June 27, 1984, see section 122(c) of Pub. L. 98–353, set out 


as an Effective Date note under section 151 of Title 28, 


Judiciary and Judicial Procedure.] 


SAVINGS PROVISION 


Pub. L. 95–598, title IV, § 403, Nov. 6, 1978, 92 Stat. 2683, 


as amended by Pub. L. 98–353, title III, § 382, July 10, 


1984, 98 Stat. 364, provided that: 
‘‘(a) A case commenced under the Bankruptcy Act, 


[act July 1, 1898, ch. 541, 30 Stat. 544, as amended], and 


all matters and proceedings in or relating to any such 


case, shall be conducted and determined under such Act 


as if this Act had not been enacted, and the substantive 


rights of parties in connection with any such bank-


ruptcy case, matter, or proceeding shall continue to be 


governed by the law applicable to such case, matter, or 


proceeding as if the [this] Act had not been enacted. 
‘‘(b) Notwithstanding subsection (a) of this section, 


sections 1165, 1167, 1168, 1169, and 1171 of title 11 of the 


United States Code, as enacted by section 101 of this 


Act, apply to cases pending under section 77 of the 


Bankruptcy Act ([former] 11 U.S.C. 205) on the date of 


enactment of this Act [Nov. 6, 1978] in which the trust-


ee has not filed a plan of reorganization. 
‘‘(c) The repeal [of the Bankruptcy Act] made by sec-


tion 401(a) of this Act does not affect any right of a ref-


eree in bankruptcy, United States bankruptcy judge, or 


survivor of a referee in bankruptcy or United States 


bankruptcy judge to receive any annuity or other pay-


ment under the civil service retirement laws. 
‘‘(d) The amendments made by section 314 of this Act 


[for classification to the Code, see Tables] do not affect 


the application of chapter 9, chapter 96, section 2516, 


section 3057, or section 3284 of title 18 of the United 


States Code to any act of any person— 
‘‘(1) committed before October 1, 1979; or 
‘‘(2) committed after October 1, 1979, in connection 


with a case commenced before such date. 
‘‘(e) Notwithstanding subsection (a) of this section— 


‘‘(1) a fee may not be charged under section 40c(2)(a) 


of the Bankruptcy Act [former 11 U.S.C. 68(c)(2)(a)] in 


a case pending under such Act after September 30, 


1979, to the extent that such fee exceeds $200,000; 
‘‘(2) a fee may not be charged under section 40c(2)(b) 


of the Bankruptcy Act in a case in which the plan is 


confirmed after September 30, 1978, or in which the 


final determination as to the amount of such fee is 


made after September 30, 1979, notwithstanding an 


earlier confirmation date, to the extent that such fee 


exceeds $100,000; 
‘‘(3) after September 30, 1979, all moneys collected 


for payment into the referees’ salary and expense 


fund in cases filed under the Bankruptcy Act shall be 


collected and paid into the general fund of the Treas-


ury; and 
‘‘(4) any balance in the referees’ salary and expense 


fund in the Treasury on October 1, 1979, shall be 


transferred to the general fund of the Treasury and 


the referees’ salary and expense fund account shall be 


closed.’’ 


Pub. L. 98–353, title III, § 381, July 10, 1984, 98 Stat. 364, 


provided that: ‘‘This subtitle [(§§ 381, 382) amending sec-


tion 403(e) of Pub. L. 95–598, set out above] may be cited 


as the ‘Referees Salary and Expense Fund Act of 1984’.’’ 


HISTORY OF BANKRUPTCY ACTS 


The bankruptcy laws were revised generally and en-


acted as Title 11, Bankruptcy, by Pub. L. 96–598, Nov. 6, 


1978, 92 Stat. 2549. 


Earlier bankruptcy laws included the following acts: 


Apr. 4, 1800, ch. 19, 2 Stat. 19, repealed Dec. 19, 


1803, ch. 6, 2 Stat. 248. 


Aug. 19, 1841, ch. 9, 5 Stat. 440, repealed Mar. 3, 


1843, ch. 82, 5 Stat. 614. 


Mar. 2, 1867, ch. 176, 14 Stat. 517, the provisions of 


which were incorporated in Rev. Stat. Title LXI, 


§§ 4972 to 5132, were materially amended June 22, 


1874, ch. 390, 18 Stat. 178, and were repealed June 7, 


1878, ch. 160, 20 Stat. 99. 


The Bankruptcy Act of July 1, 1898, ch. 541, 30 


Stat. 544, as amended, sometimes called the Nelson 


Act, repealed by Pub. L. 95–598. 


The Chandler Act of July 22, 1938, ch. 575, 52 Stat. 


883, which revised the Bankruptcy Act generally 


and materially amended the provisions covering 


corporate reorganizations, repealed by Pub. L. 


95–598. 


NATIONAL BANKRUPTCY REVIEW COMMISSION 


Pub. L. 103–394, title VI, Oct. 22, 1994, 108 Stat. 4147, 


established the National Bankruptcy Review Commis-


sion to (1) investigate and study issues and problems 


relating to title 11, United States Code, (2) evaluate the 


advisability of proposals and current arrangements 


with respect to such issues and problems, (3) solicit di-


vergent views of all parties concerned with the oper-


ation of the bankruptcy system, and (4) prepare and 


submit to the Congress, the Chief Justice, and the 


President a report not later than 2 years after the date 


of its first meeting, and provided for termination of the 


Commission 30 days after submission of the report 


which was submitted on Oct. 20, 1997. 


COMMISSION ON THE BANKRUPTCY LAWS OF THE UNITED 


STATES 


Pub. L. 91–354, §§ 1–6, July 24, 1970, 84 Stat. 468, as 


amended by Pub. L. 92–251, Mar. 17, 1972, 86 Stat. 63; 


Pub. L. 93–56, § 1, July 1, 1973, 87 Stat. 140, established 


the Commission on the Bankruptcy Laws of the United 


States, to study and recommend changes to this title, 


which ceased to exist 30 days after the date of submis-


sion of its final report which was required prior to July 


31, 1973. 


TITLE REFERRED TO IN OTHER SECTIONS 


This title is referred to in title 7 sections 12, 24; title 


8 section 1154; title 10 sections 1151, 2005, 2130a, 2200a; 


title 12 sections 339a, 624, 1150, 1467a, 1787, 1817, 1821; 


title 15 sections 77c, 77ccc, 78eee, 78fff, 78fff–1, 78fff–2, 


78fff–4, 78lll, 79k, 80a–2, 80a–25, 80b–2, 1681c, 1870; title 17 


section 201; title 18 sections 151, 152, 154, 155, 156, 157, 


1961, 2516, 3284, 3613; title 19 section 1485; title 20 sec-


tions 1087–3, 9305; title 25 sections 1613a, 1616a; title 26 


sections 108, 351, 355, 368, 382, 401, 422, 542, 856, 1017, 1361, 


1398, 1399, 3302, 4980B, 6012, 6036, 6103, 6161, 6212, 6213, 


6229, 6255, 6327, 6503, 6512, 6532, 6658, 6871, 6872, 7437, 7464, 


7508; title 28 sections 156, 157, 158, 526, 586, 1334, 1408, 


1409, 1411, 1412, 1930, 2075, 3003; title 29 sections 152, 402, 


1054, 1163, 1341, 1343, 1362, 1368, 1391, 1402, 1405, 1413; title 


30 section 934; title 31 section 3713; title 33 sections 511, 


2716; title 37 sections 301b, 301d, 301e, 302, 302b, 302d, 


302e, 302g, 302h, 302j, 308e, 308g, 308h, 308i, 309, 314, 315, 


317, 318, 319, 321, 322, 323; title 38 sections 3732, 7634; title 


40 section 316; title 41 section 41; title 42 sections 254o, 


292f, 292o, 294f, 300ff–76, 656, 1473, 2000e, 3602, 6924, 6991b, 


6991c, 9602, 9608; title 43 sections 617p, 1606, 1636; title 45 
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sections 701, 791, 912, 1007; title 47 section 1104; title 48 


sections 1424–4, 1614, 1821; title 49 section 14301. 


CHAPTER 1—GENERAL PROVISIONS 


Sec. 


101. Definitions. 


102. Rules of construction. 


103. Applicability of chapters. 


104. Adjustment of dollar amounts. 


105. Power of court. 


106. Waiver of sovereign immunity. 


107. Public access to papers. 


108. Extension of time. 


109. Who may be a debtor. 


110. Penalty for persons who negligently or fraud-


ulently prepare bankruptcy petitions. 


AMENDMENTS 


1994—Pub. L. 103–394, title III, § 308(b), Oct. 22, 1994, 108 


Stat. 4137, added item 110. 


CHAPTER REFERRED TO IN OTHER SECTIONS 


This chapter is referred to in section 103 of this title; 


title 15 section 78fff. 


§ 101. Definitions 


In this title— 


(1) ‘‘accountant’’ means accountant author-


ized under applicable law to practice public ac-


counting, and includes professional accounting 


association, corporation, or partnership, if so 


authorized; 


(2) ‘‘affiliate’’ means— 


(A) entity that directly or indirectly owns, 


controls, or holds with power to vote, 20 per-


cent or more of the outstanding voting secu-


rities of the debtor, other than an entity 


that holds such securities— 


(i) in a fiduciary or agency capacity 


without sole discretionary power to vote 


such securities; or 


(ii) solely to secure a debt, if such entity 


has not in fact exercised such power to 


vote; 


(B) corporation 20 percent or more of 


whose outstanding voting securities are di-


rectly or indirectly owned, controlled, or 


held with power to vote, by the debtor, or by 


an entity that directly or indirectly owns, 


controls, or holds with power to vote, 20 per-


cent or more of the outstanding voting secu-


rities of the debtor, other than an entity 


that holds such securities— 


(i) in a fiduciary or agency capacity 


without sole discretionary power to vote 


such securities; or 


(ii) solely to secure a debt, if such entity 


has not in fact exercised such power to 


vote; 


(C) person whose business is operated 


under a lease or operating agreement by a 


debtor, or person substantially all of whose 


property is operated under an operating 


agreement with the debtor; or 


(D) entity that operates the business or 


substantially all of the property of the debt-


or under a lease or operating agreement; 


(4) 1 ‘‘attorney’’ means attorney, professional 


law association, corporation, or partnership, 


authorized under applicable law to practice 


law; 
(5) ‘‘claim’’ means— 


(A) right to payment, whether or not such 


right is reduced to judgment, liquidated, un-


liquidated, fixed, contingent, matured, un-


matured, disputed, undisputed, legal, equi-


table, secured, or unsecured; or 
(B) right to an equitable remedy for breach 


of performance if such breach gives rise to a 


right to payment, whether or not such right 


to an equitable remedy is reduced to judg-


ment, fixed, contingent, matured, un-


matured, disputed, undisputed, secured, or 


unsecured; 


(6) ‘‘commodity broker’’ means futures com-


mission merchant, foreign futures commission 


merchant, clearing organization, leverage 


transaction merchant, or commodity options 


dealer, as defined in section 761 of this title, 


with respect to which there is a customer, as 


defined in section 761 of this title; 
(7) ‘‘community claim’’ means claim that 


arose before the commencement of the case 


concerning the debtor for which property of 


the kind specified in section 541(a)(2) of this 


title is liable, whether or not there is any such 


property at the time of the commencement of 


the case; 
(8) ‘‘consumer debt’’ means debt incurred by 


an individual primarily for a personal, family, 


or household purpose; 
(9) ‘‘corporation’’— 


(A) includes— 
(i) association having a power or privi-


lege that a private corporation, but not an 


individual or a partnership, possesses; 
(ii) partnership association organized 


under a law that makes only the capital 


subscribed responsible for the debts of 


such association; 
(iii) joint-stock company; 
(iv) unincorporated company or associa-


tion; or 
(v) business trust; but 


(B) does not include limited partnership; 


(10) ‘‘creditor’’ means— 
(A) entity that has a claim against the 


debtor that arose at the time of or before the 


order for relief concerning the debtor; 
(B) entity that has a claim against the es-


tate of a kind specified in section 348(d), 


502(f), 502(g), 502(h) or 502(i) of this title; or 
(C) entity that has a community claim; 


(11) ‘‘custodian’’ means— 
(A) receiver or trustee of any of the prop-


erty of the debtor, appointed in a case or 


proceeding not under this title; 
(B) assignee under a general assignment 


for the benefit of the debtor’s creditors; or 
(C) trustee, receiver, or agent under appli-


cable law, or under a contract, that is ap-


pointed or authorized to take charge of prop-


erty of the debtor for the purpose of enforc-


ing a lien against such property, or for the 


purpose of general administration of such 


property for the benefit of the debtor’s credi-


tors; 


(12) ‘‘debt’’ means liability on a claim; 
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(12A) ‘‘debt for child support’’ means a debt 


of a kind specified in section 523(a)(5) of this 


title for maintenance or support of a child of 


the debtor; 
(13) ‘‘debtor’’ means person or municipality 


concerning which a case under this title has 


been commenced; 
(14) ‘‘disinterested person’’ means person 


that— 
(A) is not a creditor, an equity security 


holder, or an insider; 
(B) is not and was not an investment bank-


er for any outstanding security of the debt-


or; 
(C) has not been, within three years before 


the date of the filing of the petition, an in-


vestment banker for a security of the debtor, 


or an attorney for such an investment bank-


er in connection with the offer, sale, or issu-


ance of a security of the debtor; 
(D) is not and was not, within two years 


before the date of the filing of the petition, 


a director, officer, or employee of the debtor 


or of an investment banker specified in sub-


paragraph (B) or (C) of this paragraph; and 
(E) does not have an interest materially 


adverse to the interest of the estate or of 


any class of creditors or equity security 


holders, by reason of any direct or indirect 


relationship to, connection with, or interest 


in, the debtor or an investment banker spec-


ified in subparagraph (B) or (C) of this para-


graph, or for any other reason; 


(15) ‘‘entity’’ includes person, estate, trust, 


governmental unit, and United States trustee; 
(16) ‘‘equity security’’ means— 


(A) share in a corporation, whether or not 


transferable or denominated ‘‘stock’’, or 


similar security; 
(B) interest of a limited partner in a lim-


ited partnership; or 
(C) warrant or right, other than a right to 


convert, to purchase, sell, or subscribe to a 


share, security, or interest of a kind speci-


fied in subparagraph (A) or (B) of this para-


graph; 


(17) ‘‘equity security holder’’ means holder 


of an equity security of the debtor; 
(18) ‘‘family farmer’’ means— 


(A) individual or individual and spouse en-


gaged in a farming operation whose aggre-


gate debts do not exceed $1,500,000 and not 


less than 80 percent of whose aggregate non-


contingent, liquidated debts (excluding a 


debt for the principal residence of such indi-


vidual or such individual and spouse unless 


such debt arises out of a farming operation), 


on the date the case is filed, arise out of a 


farming operation owned or operated by 


such individual or such individual and 


spouse, and such individual or such individ-


ual and spouse receive from such farming op-


eration more than 50 percent of such individ-


ual’s or such individual and spouse’s gross 


income for the taxable year preceding the 


taxable year in which the case concerning 


such individual or such individual and 


spouse was filed; or 


(B) corporation or partnership in which 


more than 50 percent of the outstanding 


stock or equity is held by one family, or by 


one family and the relatives of the members 


of such family, and such family or such rel-


atives conduct the farming operation, and 
(i) more than 80 percent of the value of 


its assets consists of assets related to the 


farming operation; 
(ii) its aggregate debts do not exceed 


$1,500,000 and not less than 80 percent of its 


aggregate noncontingent, liquidated debts 


(excluding a debt for one dwelling which is 


owned by such corporation or partnership 


and which a shareholder or partner main-


tains as a principal residence, unless such 


debt arises out of a farming operation), on 


the date the case is filed, arise out of the 


farming operation owned or operated by 


such corporation or such partnership; and 
(iii) if such corporation issues stock, 


such stock is not publicly traded; 


(19) ‘‘family farmer with regular annual in-


come’’ means family farmer whose annual in-


come is sufficiently stable and regular to en-


able such family farmer to make payments 


under a plan under chapter 12 of this title; 
(20) ‘‘farmer’’ means (except when such term 


appears in the term ‘‘family farmer’’) person 


that received more than 80 percent of such 


person’s gross income during the taxable year 


of such person immediately preceding the tax-


able year of such person during which the case 


under this title concerning such person was 


commenced from a farming operation owned 


or operated by such person; 
(21) ‘‘farming operation’’ includes farming, 


tillage of the soil, dairy farming, ranching, 


production or raising of crops, poultry, or live-


stock, and production of poultry or livestock 


products in an unmanufactured state; 
(21A) ‘‘farmout agreement’’ means a written 


agreement in which— 
(A) the owner of a right to drill, produce, 


or operate liquid or gaseous hydrocarbons on 


property agrees or has agreed to transfer or 


assign all or a part of such right to another 


entity; and 
(B) such other entity (either directly or 


through its agents or its assigns), as consid-


eration, agrees to perform drilling, rework-


ing, recompleting, testing, or similar or re-


lated operations, to develop or produce liq-


uid or gaseous hydrocarbons on the prop-


erty; 
(A) with respect to an insured depository 


institution (as defined in section 3(c)(2) of 


the Federal Deposit Insurance Act) for 


which no conservator or receiver has been 


appointed, the appropriate Federal banking 


agency (as defined in section 3(q) of such 


Act); 
(B) with respect to an insured credit union 


(including an insured credit union for which 


the National Credit Union Administration 


has been appointed conservator or liquidat-


ing agent), the National Credit Union Ad-


ministration; 
(C) with respect to any insured depository 


institution for which the Resolution Trust 


Corporation has been appointed conservator 


or receiver, the Resolution Trust Corpora-


tion; and 
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(D) with respect to any insured depository 


institution for which the Federal Deposit In-


surance Corporation has been appointed con-


servator or receiver, the Federal Deposit In-


surance Corporation; 


(22) the term ‘‘financial institution’’— 
(A) means— 


(i) a Federal reserve bank or an entity 


(domestic or foreign) that is a commercial 


or savings bank, industrial savings bank, 


savings and loan association, trust com-


pany, or receiver or conservator for such 


entity and, when any such Federal reserve 


bank, receiver, conservator, or entity is 


acting as agent or custodian for a cus-


tomer in connection with a securities con-


tract, as defined in section 741 of this title, 


the customer; or 
(ii) in connection with a securities con-


tract, as defined in section 741 of this title, 


an investment company registered under 


the Investment Company Act of 1940; and 


(B) includes any person described in sub-


paragraph (A) which operates, or operates 


as, a multilateral clearing organization pur-


suant to section 409 of the Federal Deposit 


Insurance Corporation Improvement Act of 


1991; 


(23) ‘‘foreign proceeding’’ means proceeding, 


whether judicial or administrative and wheth-


er or not under bankruptcy law, in a foreign 


country in which the debtor’s domicile, resi-


dence, principal place of business, or principal 


assets were located at the commencement of 


such proceeding, for the purpose of liquidating 


an estate, adjusting debts by composition, ex-


tension, or discharge, or effecting a reorga-


nization; 
(24) ‘‘foreign representative’’ means duly se-


lected trustee, administrator, or other rep-


resentative of an estate in a foreign proceed-


ing; 
(25) ‘‘forward contract’’ means a contract 


(other than a commodity contract) for the 


purchase, sale, or transfer of a commodity, as 


defined in section 761(8) of this title, or any 


similar good, article, service, right, or interest 


which is presently or in the future becomes 


the subject of dealing in the forward contract 


trade, or product or byproduct thereof, with a 


maturity date more than two days after the 


date the contract is entered into, including, 


but not limited to, a repurchase transaction, 


reverse repurchase transaction, consignment, 


lease, swap, hedge transaction, deposit, loan, 


option, allocated transaction, unallocated 


transaction, or any combination thereof or op-


tion thereon; 
(26) ‘‘forward contract merchant’’ means a 


person whose business consists in whole or in 


part of entering into forward contracts as or 


with merchants in a commodity, as defined in 


section 761(8) of this title, or any similar good, 


article, service, right, or interest which is 


presently or in the future becomes the subject 


of dealing in the forward contract trade; 
(27) ‘‘governmental unit’’ means United 


States; State; Commonwealth; District; Terri-


tory; municipality; foreign state; department, 


agency, or instrumentality of the United 


States (but not a United States trustee while 


serving as a trustee in a case under this title), 


a State, a Commonwealth, a District, a Terri-


tory, a municipality, or a foreign state; or 


other foreign or domestic government; 
(28) ‘‘indenture’’ means mortgage, deed of 


trust, or indenture, under which there is out-


standing a security, other than a voting-trust 


certificate, constituting a claim against the 


debtor, a claim secured by a lien on any of the 


debtor’s property, or an equity security of the 


debtor; 
(29) ‘‘indenture trustee’’ means trustee under 


an indenture; 
(30) ‘‘individual with regular income’’ means 


individual whose income is sufficiently stable 


and regular to enable such individual to make 


payments under a plan under chapter 13 of this 


title, other than a stockbroker or a commod-


ity broker; 
(31) ‘‘insider’’ includes— 


(A) if the debtor is an individual— 
(i) relative of the debtor or of a general 


partner of the debtor; 
(ii) partnership in which the debtor is a 


general partner; 
(iii) general partner of the debtor; or 
(iv) corporation of which the debtor is a 


director, officer, or person in control; 


(B) if the debtor is a corporation— 
(i) director of the debtor; 
(ii) officer of the debtor; 
(iii) person in control of the debtor; 
(iv) partnership in which the debtor is a 


general partner; 
(v) general partner of the debtor; or 
(vi) relative of a general partner, direc-


tor, officer, or person in control of the 


debtor; 


(C) if the debtor is a partnership— 
(i) general partner in the debtor; 
(ii) relative of a general partner in, gen-


eral partner of, or person in control of the 


debtor; 
(iii) partnership in which the debtor is a 


general partner; 
(iv) general partner of the debtor; or 
(v) person in control of the debtor; 


(D) if the debtor is a municipality, elected 


official of the debtor or relative of an elected 


official of the debtor; 
(E) affiliate, or insider of an affiliate as if 


such affiliate were the debtor; and 
(F) managing agent of the debtor; 


(32) ‘‘insolvent’’ means— 
(A) with reference to an entity other than 


a partnership and a municipality, financial 


condition such that the sum of such entity’s 


debts is greater than all of such entity’s 


property, at a fair valuation, exclusive of— 
(i) property transferred, concealed, or re-


moved with intent to hinder, delay, or de-


fraud such entity’s creditors; and 
(ii) property that may be exempted from 


property of the estate under section 522 of 


this title; 


(B) with reference to a partnership, finan-


cial condition such that the sum of such 


partnership’s debts is greater than the ag-


gregate of, at a fair valuation— 
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(i) all of such partnership’s property, ex-


clusive of property of the kind specified in 


subparagraph (A)(i) of this paragraph; and 
(ii) the sum of the excess of the value of 


each general partner’s nonpartnership 


property, exclusive of property of the kind 


specified in subparagraph (A) of this para-


graph, over such partner’s nonpartnership 


debts; and 


(C) with reference to a municipality, finan-


cial condition such that the municipality 


is— 
(i) generally not paying its debts as they 


become due unless such debts are the sub-


ject of a bona fide dispute; or 
(ii) unable to pay its debts as they be-


come due; 


(33) ‘‘institution-affiliated party’’— 
(A) with respect to an insured depository 


institution (as defined in section 3(c)(2) of 


the Federal Deposit Insurance Act), has the 


meaning given it in section 3(u) of the Fed-


eral Deposit Insurance Act; and 
(B) with respect to an insured credit union, 


has the meaning given it in section 206(r) of 


the Federal Credit Union Act; 


(34) ‘‘insured credit union’’ has the meaning 


given it in section 101(7) of the Federal Credit 


Union Act; 
(35) ‘‘insured depository institution’’— 


(A) has the meaning given it in section 


3(c)(2) of the Federal Deposit Insurance Act; 


and 
(B) includes an insured credit union (ex-


cept in the case of paragraphs (21B) and 


(33)(A) of this subsection); 


(35A) ‘‘intellectual property’’ means— 
(A) trade secret; 
(B) invention, process, design, or plant 


protected under title 35; 
(C) patent application; 
(D) plant variety; 
(E) work of authorship protected under 


title 17; or 
(F) mask work protected under chapter 9 


of title 17; 


to the extent protected by applicable non-


bankruptcy law; and 
(36) ‘‘judicial lien’’ means lien obtained by 


judgment, levy, sequestration, or other legal 


or equitable process or proceeding; 
(37) ‘‘lien’’ means charge against or interest 


in property to secure payment of a debt or per-


formance of an obligation; 
(38) ‘‘margin payment’’ means, for purposes 


of the forward contract provisions of this title, 


payment or deposit of cash, a security or other 


property, that is commonly known in the for-


ward contract trade as original margin, initial 


margin, maintenance margin, or variation 


margin, including mark-to-market payments, 


or variation payments; and 2 
(39) ‘‘mask work’’ has the meaning given it 


in section 901(a)(2) of title 17. 
(40) ‘‘municipality’’ means political subdivi-


sion or public agency or instrumentality of a 


State; 


(41) ‘‘person’’ includes individual, partner-


ship, and corporation, but does not include 


governmental unit, except that a govern-


mental unit that— 
(A) acquires an asset from a person— 


(i) as a result of the operation of a loan 


guarantee agreement; or 
(ii) as receiver or liquidating agent of a 


person; 


(B) is a guarantor of a pension benefit pay-


able by or on behalf of the debtor or an affil-


iate of the debtor; or 
(C) is the legal or beneficial owner of an 


asset of— 
(i) an employee pension benefit plan that 


is a governmental plan, as defined in sec-


tion 414(d) of the Internal Revenue Code of 


1986; or 
(ii) an eligible deferred compensation 


plan, as defined in section 457(b) of the In-


ternal Revenue Code of 1986; 


shall be considered, for purposes of section 


1102 of this title, to be a person with respect to 


such asset or such benefit; 
(42) ‘‘petition’’ means petition filed under 


section 301, 302, 303, or 304 of this title, as the 


case may be, commencing a case under this 


title; 
(42A) ‘‘production payment’’ means a term 


overriding royalty satisfiable in cash or in 


kind— 
(A) contingent on the production of a liq-


uid or gaseous hydrocarbon from particular 


real property; and 
(B) from a specified volume, or a specified 


value, from the liquid or gaseous hydro-


carbon produced from such property, and de-


termined without regard to production 


costs; 


(43) ‘‘purchaser’’ means transferee of a vol-


untary transfer, and includes immediate or 


mediate transferee of such a transferee; 
(44) ‘‘railroad’’ means common carrier by 


railroad engaged in the transportation of indi-


viduals or property or owner of trackage fa-


cilities leased by such a common carrier; 
(45) ‘‘relative’’ means individual related by 


affinity or consanguinity within the third de-


gree as determined by the common law, or in-


dividual in a step or adoptive relationship 


within such third degree; 
(46) ‘‘repo participant’’ means an entity 


that, on any day during the period beginning 


90 days before the date of the filing of the peti-


tion, has an outstanding repurchase agree-


ment with the debtor; 
(47) ‘‘repurchase agreement’’ (which defini-


tion also applies to a reverse repurchase agree-


ment) means an agreement, including related 


terms, which provides for the transfer of cer-


tificates of deposit, eligible bankers’ accept-


ances, or securities that are direct obligations 


of, or that are fully guaranteed as to principal 


and interest by, the United States or any 


agency of the United States against the trans-


fer of funds by the transferee of such certifi-


cates of deposit, eligible bankers’ acceptances, 


or securities with a simultaneous agreement 


by such transferee to transfer to the trans-


feror thereof certificates of deposit, eligible 
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bankers’ acceptances, or securities as de-


scribed above, at a date certain not later than 


one year after such transfers or on demand, 


against the transfer of funds; 
(48) ‘‘securities clearing agency’’ means per-


son that is registered as a clearing agency 


under section 17A of the Securities Exchange 


Act of 1934 or whose business is confined to the 


performance of functions of a clearing agency 


with respect to exempted securities, as defined 


in section 3(a)(12) of such Act for the purposes 


of such section 17A; 
(49) ‘‘security’’— 


(A) includes— 
(i) note; 
(ii) stock; 
(iii) treasury stock; 
(iv) bond; 
(v) debenture; 
(vi) collateral trust certificate; 
(vii) pre-organization certificate or sub-


scription; 
(viii) transferable share; 
(ix) voting-trust certificate; 
(x) certificate of deposit; 
(xi) certificate of deposit for security; 
(xii) investment contract or certificate 


of interest or participation in a profit- 


sharing agreement or in an oil, gas, or 


mineral royalty or lease, if such contract 


or interest is required to be the subject of 


a registration statement filed with the Se-


curities and Exchange Commission under 


the provisions of the Securities Act of 1933, 


or is exempt under section 3(b) of such Act 


from the requirement to file such a state-


ment; 
(xiii) interest of a limited partner in a 


limited partnership; 
(xiv) other claim or interest commonly 


known as ‘‘security’’; and 
(xv) certificate of interest or participa-


tion in, temporary or interim certificate 


for, receipt for, or warrant or right to sub-


scribe to or purchase or sell, a security; 


but 


(B) does not include— 
(i) currency, check, draft, bill of ex-


change, or bank letter of credit; 
(ii) leverage transaction, as defined in 


section 761 of this title; 
(iii) commodity futures contract or for-


ward contract; 
(iv) option, warrant, or right to sub-


scribe to or purchase or sell a commodity 


futures contract; 
(v) option to purchase or sell a commod-


ity; 
(vi) contract or certificate of a kind 


specified in subparagraph (A)(xii) of this 


paragraph that is not required to be the 


subject of a registration statement filed 


with the Securities and Exchange Commis-


sion and is not exempt under section 3(b) 


of the Securities Act of 1933 from the re-


quirement to file such a statement; or 
(vii) debt or evidence of indebtedness for 


goods sold and delivered or services ren-


dered; 


(50) ‘‘security agreement’’ means agreement 


that creates or provides for a security inter-


est; 


(51) ‘‘security interest’’ means lien created 


by an agreement; 
(51A) ‘‘settlement payment’’ means, for pur-


poses of the forward contract provisions of 


this title, a preliminary settlement payment, 


a partial settlement payment, an interim set-


tlement payment, a settlement payment on 


account, a final settlement payment, a net 


settlement payment, or any other similar pay-


ment commonly used in the forward contract 


trade; 
(51B) ‘‘single asset real estate’’ means real 


property constituting a single property or 


project, other than residential real property 


with fewer than 4 residential units, which gen-


erates substantially all of the gross income of 


a debtor and on which no substantial business 


is being conducted by a debtor other than the 


business of operating the real property and ac-


tivities incidental thereto having aggregate 


noncontingent, liquidated secured debts in an 


amount no more than $4,000,000; 
(51C) ‘‘small business’’ means a person en-


gaged in commercial or business activities 


(but does not include a person whose primary 


activity is the business of owning or operating 


real property and activities incidental there-


to) whose aggregate noncontingent liquidated 


secured and unsecured debts as of the date of 


the petition do not exceed $2,000,000; 
(52) ‘‘State’’ includes the District of Colum-


bia and Puerto Rico, except for the purpose of 


defining who may be a debtor under chapter 9 


of this title; 
(53) ‘‘statutory lien’’ means lien arising sole-


ly by force of a statute on specified circum-


stances or conditions, or lien of distress for 


rent, whether or not statutory, but does not 


include security interest or judicial lien, 


whether or not such interest or lien is pro-


vided by or is dependent on a statute and 


whether or not such interest or lien is made 


fully effective by statute; 
(53A) ‘‘stockbroker’’ means person— 


(A) with respect to which there is a cus-


tomer, as defined in section 741 of this title; 


and 
(B) that is engaged in the business of ef-


fecting transactions in securities— 
(i) for the account of others; or 
(ii) with members of the general public, 


from or for such person’s own account; 


(53B) ‘‘swap agreement’’ means— 
(A) an agreement (including terms and 


conditions incorporated by reference there-


in) which is a rate swap agreement, basis 


swap, forward rate agreement, commodity 


swap, interest rate option, forward foreign 


exchange agreement, spot foreign exchange 


agreement, rate cap agreement, rate floor 


agreement, rate collar agreement, currency 


swap agreement, cross-currency rate swap 


agreement, currency option, any other simi-


lar agreement (including any option to enter 


into any of the foregoing); 
(B) any combination of the foregoing; or 
(C) a master agreement for any of the fore-


going together with all supplements; 


(53C) ‘‘swap participant’’ means an entity 


that, at any time before the filing of the peti-
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3 So in original. 


tion, has an outstanding swap agreement with 


the debtor; 
(56A) 3 ‘‘term overriding royalty’’ means an 


interest in liquid or gaseous hydrocarbons in 


place or to be produced from particular real 


property that entitles the owner thereof to a 


share of production, or the value thereof, for a 


term limited by time, quantity, or value real-


ized; 
(53D) ‘‘timeshare plan’’ means and shall in-


clude that interest purchased in any arrange-


ment, plan, scheme, or similar device, but not 


including exchange programs, whether by 


membership, agreement, tenancy in common, 


sale, lease, deed, rental agreement, license, 


right to use agreement, or by any other 


means, whereby a purchaser, in exchange for 


consideration, receives a right to use accom-


modations, facilities, or recreational sites, 


whether improved or unimproved, for a spe-


cific period of time less than a full year during 


any given year, but not necessarily for con-


secutive years, and which extends for a period 


of more than three years. A ‘‘timeshare inter-


est’’ is that interest purchased in a timeshare 


plan which grants the purchaser the right to 


use and occupy accommodations, facilities, or 


recreational sites, whether improved or unim-


proved, pursuant to a timeshare plan; 
(54) ‘‘transfer’’ means every mode, direct or 


indirect, absolute or conditional, voluntary or 


involuntary, of disposing of or parting with 


property or with an interest in property, in-


cluding retention of title as a security interest 


and foreclosure of the debtor’s equity of re-


demption; 
(54A) the term ‘‘uninsured State member 


bank’’ means a State member bank (as defined 


in section 3 of the Federal Deposit Insurance 


Act) the deposits of which are not insured by 


the Federal Deposit Insurance Corporation; 


and 
(55) ‘‘United States’’, when used in a geo-


graphical sense, includes all locations where 


the judicial jurisdiction of the United States 


extends, including territories and possessions 


of the United States; 


(Pub. L. 95–598, Nov. 6, 1978, 92 Stat. 2549; Pub. L. 


97–222, § 1, July 27, 1982, 96 Stat. 235; Pub. L. 


98–353, title III, §§ 391, 401, 421, July 10, 1984, 98 


Stat. 364, 366, 367; Pub. L. 99–554, title II, §§ 201, 


251, 283(a), Oct. 27, 1986, 100 Stat. 3097, 3104, 3116; 


Pub. L. 100–506, § 1(a), Oct. 18, 1988, 102 Stat. 2538; 


Pub. L. 100–597, § 1, Nov. 3, 1988, 102 Stat. 3028; 


Pub. L. 101–311, title I, § 101, title II, § 201, June 


25, 1990, 104 Stat. 267, 268; Pub. L. 101–647, title 


XXV, § 2522(e), Nov. 29, 1990, 104 Stat. 4867; Pub. 


L. 102–486, title XXX, § 3017(a), Oct. 24, 1992, 106 


Stat. 3130; Pub. L. 103–394, title I, § 106, title II, 


§§ 208(a), 215, 217(a), 218(a), title III, § 304(a), title 


V, § 501(a), (b)(1), (d)(1), Oct. 22, 1994, 108 Stat. 


4111, 4124, 4126–4128, 4132, 4141–4143; Pub. L. 


106–554, § 1(a)(5) [title I, § 112(c)(3), (4)], Dec. 21, 


2000, 114 Stat. 2763, 2763A–393, 2763A–394.) 


HISTORICAL AND REVISION NOTES 


LEGISLATIVE STATEMENTS 


Section 101(2) defines ‘‘affiliate.’’ The House amend-


ment contains a provision that is a compromise be-


tween the definition in the House-passed version of 


H.R. 8200 and the Senate amendment in the nature of a 


substitute to H.R. 8200. Subparagraphs (A) and (B) are 


derived from the Senate amendment and subparagraph 


(D) is taken from the House bill, while subparagraph 


(C) represents a compromise, taking the House position 


with respect to a person whose business is operated 


under a lease or an operating agreement by the debtor 


and with respect to a person substantially all of whose 


property is operated under an operating agreement by 


the debtor and with respect to a person substantially 


all of whose property is operated under an operating 


agreement by the debtor and the Senate position on 


leased property. Thus, the definition of ‘‘affiliate’’ ex-


cludes persons substantially all of whose property is 


operated under a lease agreement by a debtor, such as 


a small company which owns equipment all of which is 


leased to a larger nonrelated company. 
Section 101(4)(B) represents a modification of the 


House-passed bill to include the definition of ‘‘claim’’ a 


right to an equitable remedy for breach of performance 


if such breach gives rise to a right to payment. This is 


intended to cause the liquidation or estimation of con-


tingent rights of payment for which there may be an 


alternative equitable remedy with the result that the 


equitable remedy will be susceptible to being dis-


charged in bankruptcy. For example, in some States, a 


judgment for specific performance may be satisfied by 


an alternative right to payment, in the event perform-


ance is refused; in that event, the creditor entitled to 


specific performance would have a ‘‘claim’’ for purposes 


of a proceeding under title 11. 
On the other hand, rights to an equitable remedy for 


a breach of performance with respect to which such 


breach does not give rise to a right to payment are not 


‘‘claims’’ and would therefore not be susceptible to dis-


charge in bankruptcy. 
In a case under chapter 9 to title 11, ‘‘claim’’ does not 


include a right to payment under an industrial develop-


ment bond issued by a municipality as a matter of con-


venience for a third party. 
Municipalities are authorized, under section 103(c) of 


the Internal Revenue Code of 1954, as amended [title 


26], to issue tax-exempt industrial development revenue 


bonds to provide for the financing of certain projects 


for privately owned companies. The bonds are sold on 


the basis of the credit of the company on whose behalf 


they are issued, and the principal, interest, and pre-


mium, if any, are payable solely from payments made 


by the company to the trustee under the bond inden-


ture and do not constitute claims on the tax revenues 


or other funds of the issuing municipalities. The mu-


nicipality merely acts as the vehicle to enable the 


bonds to be issued on a tax-exempt basis. Claims that 


arise by virtue of these bonds are not among the claims 


defined by this paragraph and amounts owed by private 


companies to the holders of industrial development 


revenue bonds are not to be included among the assets 


of the municipality that would be affected by the plan. 
Section 101(6) defines ‘‘community claim’’ as provided 


by the Senate amendment in order to indicate that a 


community claim exists whether or not there is com-


munity property in the estate as of the commencement 


of the case. 
Section 101(7) of the House amendment contains a 


definition of consumer debt identical to the definition 


in the House bill and Senate amendment. A consumer 


debt does not include a debt to any extent the debt is 


secured by real property. 
Section 101(9) of the Senate amendment contained a 


definition of ‘‘court.’’ The House amendment deletes 


the provision as unnecessary in light of the pervasive 


jurisdiction of a bankruptcy court under all chapters of 


title 11 as indicated in title II of the House amendment 


to H.R. 8200. 
Section 101(11) defines ‘‘debt’’ to mean liability on a 


claim, as was contained in the House-passed version of 


H.R. 8200. The Senate amendment contained language 


indicating that ‘‘debt’’ does not include a policy loan 


made by a life insurance company to the debtor. That 
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language is deleted in the House amendment as unnec-


essary since a life insurance company clearly has no 


right to have a policy loan repaid by the debtor, al-


though such company does have a right of offset with 


respect to such policy loan. Clearly, then, a ‘‘debt’’ 


does not include a policy loan made by a life insurance 


company. Inclusion of the language contained in the 


Senate amendment would have required elaboration of 


other legal relationships not arising by a liability on a 


claim. Further the language would have required clari-


fication that interest on a policy loan made by a life in-


surance company is a debt, and that the insurance com-


pany does have right to payment to that interest. 
Section 101(14) adopts the definition of ‘‘entity’’ con-


tained in the Senate-passed version of H.R. 8200. Since 


the Senate amendment to H.R. 8200 deleted the U.S. 


trustee, a corresponding definitional change is made in 


chapter 15 of the House amendment for U.S. trustees 


under the pilot program. Adoption by the House 


amendment of a pilot program for U.S. trustees under 


chapter 15 requires insertion of ‘‘United States trustee’’ 


in many sections. Several provisions in chapter 15 of 


the House amendment that relate to the U.S. trustee 


were not contained in the Senate amendment in the na-


ture of a substitute. 
Section 101(17) defines ‘‘farmer,’’ as in the Senate 


amendment with an income limitation percentage of 80 


percent instead of 75 percent. 
Section 101(18) contains a new definition of ‘‘farming 


operation’’ derived from present law and the definition 


of ‘‘farmer’’ in the Senate amendment. This definition 


gives a broad construction to the term ‘‘farming oper-


ation’’. 
Section 101(20) contains a definition of ‘‘foreign rep-


resentative’’. It clarifies the House bill and Senate 


amendment by indicating that a foreign representative 


must be duly selected in a foreign proceeding. 
Section 101(35) defines ‘‘security’’ as contained in the 


Senate amendment. H.R. 8200 as adopted by the House 


excluded certain commercial notes from the definition 


of ‘‘security’’, and that exclusion is deleted. 
Section 101(40) defines ‘‘transfer’’ as in the Senate 


amendment. The definition contained in H.R. 8200 as 


passed by the House included ‘‘setoff’’ in the definition 


of ‘‘transfer’’. Inclusion of ‘‘setoff’’ is deleted. The ef-


fect is that a ‘‘setoff’’ is not subject to being set aside 


as a preferential ‘‘transfer’’ but will be subject to spe-


cial rules. 


SENATE REPORT NO. 95–989 


Section 101 of title 11 contains 40 definitions: 
Paragraph (1) defines ‘‘accountant’’ as an accountant 


authorized under applicable law to practice accounting. 


The term includes a professional accounting associa-


tion, corporation, or partnership if applicable law au-


thorizes such a unit to practice accounting. 
Paragraph (2) defines ‘‘affiliate.’’ An affiliate is an 


entity with a close relationship to the debtor. It in-


cludes a 20 percent parent or subsidiary of the debtor, 


whether a corporate, partnership, individual, or estate 


parent. 
The use of ‘‘directly or indirectly’’ in subparagraphs 


(A) and (B) is intended to cover situations in which 


there is an opportunity to control, and where the exist-


ence of that opportunity operates as indirect control. 
‘‘Affiliate’’ is defined primarily for use in the defini-


tion of insider, infra, and for use in the chapter 11 reor-


ganization cases. The definition of ‘‘affiliate’’ does not 


include an entity acting in a fiduciary or agency capac-


ity if the entity does not have the sole discretionary 


power to vote 20 percent of the voting securities but 


hold them solely as security and have not exercised the 


power to vote. This restriction applies to a corporate 


affiliate under subparagraph (B) of paragraph (2). 
Subsections (C) and (D) of paragraph (2) define affili-


ate also as those persons and entities whose business or 


substantially all of whose property is operated under a 


lease or operating agreement by a debtor and whose 


business or property is more than 50 percent under the 


control of the debtor. 


The definition of ‘‘attorney’’ in paragraph (3) is simi-


lar to the definition of accountant. 
Paragraph (4) defines ‘‘claim.’’ The effect of the defi-


nition is a significant departure from present law. 


Under present law, ‘‘claim’’ is not defined in straight 


bankruptcy. Instead it is simply used, along with the 


concept of provability in section 63 of the Bankruptcy 


Act [section 103 of former title 11], to limit the kinds 


of obligations that are payable in a bankruptcy case. 


The term is defined in the debtor rehabilitation chap-


ters of present law far more broadly. The definition in 


paragraph (4) adopts an even broader definition of 


claim than is found in the present debtor rehabilitation 


chapters. The definition is any right to payment, 


whether or not reduced to judgment, liquidated, unliq-


uidated, fixed, contingent, matured, unmatured, dis-


puted, undisputed, legal, equitable, secured, or unse-


cured. The definition also includes as a claim an equi-


table right to performance that does not give rise to a 


right to payment. By this broadest possible definition 


and by the use of the term throughout the title 11, es-


pecially in subchapter I of chapter 5, the bill con-


templates that all legal obligations of the debtor, no 


matter how remote or contingent, will be able to be 


dealt with in the bankruptcy case. It permits the 


broadest possible relief in the bankruptcy court. 
Paragraph (5) defines ‘‘commodity broker’’ by ref-


erence to various terms used and defined in subchapter 


IV of chapter 7, Commodity Broker Liquidation. The 


terms are described in connection with section 761, 


infra. 
Paragraph (6) defines ‘‘community claim’’ for those 


eight States that have community property laws. The 


definition is keyed to the liability of the debtor’s prop-


erty for a claim against either the debtor or the debt-


or’s spouse. If the debtor’s property is liable for a claim 


against either, that claim is a community claim. 
Paragraph (7) defines ‘‘consumer debt’’. The defini-


tion is adapted from the definition used in various con-


sumer protection laws. It encompasses only a debt in-


curred by an individual primarily for a personal, fam-


ily, or household purpose. 
The definition of ‘‘corporation’’ in paragraph (8) is 


similar to the definition in current law, section 1(8) 


[section 1(8) of former title 11]. The term encompasses 


any association having the power or privilege that a 


private corporation, but not an individual or partner-


ship, has; partnership associations organized under a 


law that makes only the capital subscribed responsible 


for the debts of the partnership; joint-stock company; 


unincorporated company or association; and business 


trust. ‘‘Unincorporated association’’ is intended specifi-


cally to include a labor union, as well as other bodies 


that come under that phrase as used under current law. 


The exclusion of limited partnerships is explicit, and 


not left to the case law. 
Paragraph (9) defines ‘‘court’’ as the bankruptcy 


judge in the district in which the case is pending except 


in municipal adjustment and railroad reorganization 


cases, where ‘‘court’’ means the Federal district judge. 
Paragraph (10) [enacted as (9)] defines ‘‘creditor’’ to 


include holders of prepetition claims against the debt-


or. However, it also encompasses certain holders of 


claims that are deemed to arise before the date of the 


filing of the petition, such as those injured by the re-


jection of an executory contract or unexpired lease, 


certain investment tax credit recapture claim holders, 


‘‘involuntary gap’’ creditors, and certain holders of the 


right of setoff. The term also includes the holder of a 


prepetition community claim. A guarantor of or surety 


for a claim against the debtor is also a creditor, be-


cause he holds a contingent claim against the debtor 


that becomes fixed when he pays the creditor whose 


claim he has guaranteed or insured. 
Paragraph (11) [enacted as (10)] defines ‘‘custodian.’’ 


There is no similar definition in current law. It is de-


fined to facilitate drafting, and means a prepetition liq-


uidator of the debtor’s property, such as an assignee for 


the benefit of creditors, a receiver of the debtor’s prop-


erty, or administrator of the debtor’s property. The 
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definition of custodian to include a receiver or trustee 


is descriptive, and not meant to be limited to court of-


ficers with those titles. The definition is intended to in-


clude other officers of the court if their functions are 


substantially similar to those of a receiver or trustee. 
‘‘Debt’’ is defined in paragraph (12) [enacted as (11)] 


as a liability on a claim. The terms ‘‘debt’’ and ‘‘claim’’ 


are coextensive: a creditor has a ‘‘claim’’ against the 


debtor; the debtor owes a ‘‘debt’’ to the creditor. This 


definition of ‘‘debt’’ and the definition of ‘‘claim’’ on 


which it is based, proposed 11 U.S.C. 101(4), does not in-


clude a transaction such as a policy loan on an insur-


ance policy. Under that kind of transaction, the debtor 


is not liable to the insurance company for repayment; 


the amount owed is merely available to the company 


for setoff against any benefits that become payable 


under the policy. As such, the loan is not a claim (it is 


not a right to payment) that the company can assert 


against the estate; nor is the debtor’s obligation a debt 


(a liability on a claim) that will be discharged under 


proposed 11 U.S.C. 523 or 524. 
Paragraph (13) [enacted as (12)] defines ‘‘debtor.’’ 


Debtor means person or municipality concerning which 


a case under title II has been commenced. This is a 


change in terminology from present law, which identi-


fies the person by or against whom a petition is filed in 


a straight bankruptcy liquidation case as the ‘‘bank-


rupt’’, and a person or municipality that is proceeding 


under a debtor rehabilitation chapter (chapters VIII 


through XIII of the Bankruptcy Act) [chapters 8 


through 13 of former title 11] as a ‘‘debtor.’’ The term 


‘‘debtor’’ is used for both kinds of cases in this bill, for 


ease of reference in chapters 1, 3, and 5 (which apply to 


straight bankruptcy and reorganization cases). 
Paragraph (14) [enacted as (13)] defines ‘‘disinterested 


person.’’ The definition is adapted from section 158 of 


chapter X of current law [section 558 of former title 11], 


though it is expanded and modified in some respects. A 


person is a disinterested person if the person is not a 


creditor, equity security holder, or insider; is not and 


was not an investment banker of the debtor for any 


outstanding security of the debtor (the change from un-


derwriter in current law to investment banker is to 


make the term more descriptive and to avoid conflict 


with the definition of underwriter in section 2(11) of the 


Securities Act of 1933 (15 U.S.C. 77b(11)); has not been 


an investment banker for a security of the debtor with-


in 3 years before the date of the filing of the petition 


(the change from five years to three years here con-


forms the definition with the statute of limitations in 


the Securities Act of 1933) [15 U.S.C. 77m], or an attor-


ney for such an investment banker; is not an insider of 


the debtor or of such an investment banker; and does 


not have an interest materially adverse to the estate. 
‘‘Entity’’ is defined, for convenience, in paragraph 


(15) [enacted as (14)], to include person, estate, trust, 


and governmental unit. It is the most inclusive of the 


various defined terms relating to bodies or units. 
Paragraph (16) defines ‘‘equity security.’’ The term 


includes a share or stock in a corporation, a limited 


partner’s interest in a limited partnership, and a war-


rant or right to subscribe to an equity security. The 


term does not include a security, such as a convertible 


debenture, that is convertible into equity security, but 


has not been converted. 
Paragraph (17) [enacted as (15)] defines ‘‘equity secu-


rity holder’’ for convenience as the holder of an equity 


securing of the debtor. 
Paragraph (18) [enacted as (17)] defines ‘‘farmer’’. It 


encompasses only those persons for whom farming op-


erations contribute 75 percent or more of their total in-


come. 
Paragraphs (19) and (20) define ‘‘foreign proceeding’’ 


and ‘‘foreign representative’’. A foreign proceeding is a 


proceeding in another country in which the debtor has 


some substantial connection for the purpose of liq-


uidating the estate of the debtor or the purpose of fi-


nancial rehabilitation of the debtor. A foreign rep-


resentative is the representative of the estate in a for-


eign proceeding, such as a trustee or administrator. 


Paragraph (21) defines ‘‘governmental unit’’ in the 


broadest sense. The definition encompasses the United 


States, a State, Commonwealth, District, Territory, 


municipality, or foreign state, and a department, agen-


cy, or instrumentality of any of those entities. ‘‘De-


partment, agency, or instrumentality’’ does not include 


an entity that owes its existence to State action, such 


as the granting of a charter or a license but that has 


no other connection with a State or local government 


or the Federal Government. The relationship must be 


an active one in which the department, agency, or in-


strumentality is actually carrying out some govern-


mental function. 
Paragraph (22) defines ‘‘indenture.’’ It is similar to 


the definition of indenture in the Trust Indenture Act 


of 1939 [15 U.S.C. 77ccc(7)]. An indenture is the instru-


ment under which securities, either debt or equity, of 


the debtor are outstanding. 
Paragraph (23) defines ‘‘indenture trustee’’ as the 


trustee under an indenture. 
Paragraph (24) defines ‘‘individual with regular in-


come.’’ The effect of this definition, and of its use in 


section 109(e), is to expand substantially the kinds of 


individuals that are eligible for relief under chapter 13, 


Adjustment of Debts of an Individual with Regular In-


come. Chapter XIII [chapter 13 of former title 11] is now 


available only for wage earners. The definition encom-


passes all individuals with incomes that are suffi-


ciently stable and regular to enable them to make pay-


ments under a chapter 13 plan. Thus, individuals on 


welfare, social security, fixed pension incomes, or who 


live on investment incomes, will be able to work out 


repayment plans with their creditors rather than being 


forced into straight bankruptcy. Also, self-employed 


individuals will be eligible to use chapter 13 if they 


have regular incomes. 
However, the definition excludes certain stock-


brokers and commodity brokers, in order to prohibit 


them from proceeding under chapter 13 and avoiding 


the customer protection provisions of chapter 7. 
‘‘Insider’’, defined in paragraph (25), is a new term. 


An insider is one who has a sufficiently close relation-


ship with the debtor that his conduct is made subject 


to closer scrutiny than those dealing at arms length 


with the debtor. If the debtor is an individual, then a 


relative of the debtor, a partnership in which the debt-


or is a general partner, a general partner of the debtor, 


and a corporation controlled by the debtor are all insid-


ers. If the debtor is a corporation, then a controlling 


person, a relative of a controlling person, a partnership 


in which the debtor is a general partner, and a general 


partner of the debtor are all insiders. If the debtor is a 


partnership, then a general partner of or in the debtor, 


a relative of a general partner in the debtor, and a per-


son in control are all insiders. If the debtor is a munici-


pality, then an elected official of the debtor is an in-


sider. In addition, affiliates of the debtor and managing 


agents are insiders. 
The definition of ‘‘insolvent’’ in paragraph (26) is 


adopted from section 1(19) of current law [section 1(19) 


of former title 11]. An entity is insolvent if its debts are 


greater than its assets, at a fair valuation, exclusive of 


property exempted or fraudulently transferred. It is the 


traditional bankruptcy balance sheet test of insol-


vency. For a partnership, the definition is modified to 


account for the liability of a general partner for the 


partnership’s debts. The difference in this definition 


from that in current law is in the exclusion of exempt 


property for all purposes in the definition of insolvent. 
Paragraph (27) defines ‘‘judicial lien.’’ It is one of 


three kinds of liens defined in this section. A judicial 


lien is a lien obtained by judgment, levy, sequestration, 


or other legal or equitable process or proceeding. 
Paragraph (28) defines ‘‘lien.’’ The definition is new 


and is very broad. A lien is defined as a charge against 


or interest in property to secure payment of a debt or 


performance of an obligation. It includes inchoate 


liens. In general, the concept of lien is divided into 


three kinds of liens: judicial liens, security interests, 


and statutory liens. Those three categories are mutu-







Page 16 TITLE 11—BANKRUPTCY § 101 


ally exclusive and are exhaustive except for certain 


common law liens. 
Paragraph (29) defines ‘‘municipality.’’ The definition 


is adapted from the terms used in the chapter IX (mu-


nicipal bankruptcy) [chapter 9 of former title 11] 


amendment to the Bankruptcy Act enacted in 1976 


(Pub. L. 94–260). That amendment spoke in terms of 


‘‘political subdivision or public agency or instrumen-


tality of a State’’. Bankruptcy Act Sec. 84 [section 404 


of former title 11]. The term municipality is defined by 


those three terms for convenience. It does not include 


the District of Columbia or any territories of the 


United States. 
‘‘Person’’ is defined in paragraph (30). The definition 


is a change in wording, but not in substance, from the 


definition in section 1(23) of the Bankruptcy Act [sec-


tion 1(23) of former title 11]. The definition is also simi-


lar to the one contained in 1 U.S.C. sec. 1, but is re-


peated here for convenience and ease of reference. Per-


son includes individual partnership, and corporation. 


The exclusion of governmental units is made explicit in 


order to avoid any confusion that may arise if, for ex-


ample, a municipality is incorporated and thus is le-


gally a corporation as well as governmental unit. The 


definition does not include an estate or a trust, which 


are included only in the definition of ‘‘entity’’ in pro-


posed 11 U.S.C. 101(14). 
‘‘Petition’’ is defined for convenience in paragraph 


(31). Petition is a petition under section 301, 302, 303, or 


304 of the bankruptcy code—that is, a petition that 


commences a case under title 11. 
Paragraph (32) defines purchaser as a transferee of a 


voluntary transfer, such as a sale or gift, and includes 


an immediate or mediate transferee of a purchaser. 
The definition of ‘‘railroad’’ in paragraph (33) is de-


rived from section 77 of the Bankruptcy Act [section 


205 of former title 11]. A railroad is a common carrier 


by railroad engaged in the transportation of individuals 


or property, or an owner of trackage facilities leased by 


such a common carrier. The effect of the definition and 


the use of the term in section 109(d) is to eliminate the 


limitation now found in section 77 of the Bankruptcy 


Act that only railroads engaged in interstate commerce 


may proceed under the railroad reorganization provi-


sions. The limitation may have been inserted because 


of a doubt that the commerce power could not reach 


intrastate railroads. Be that as it may, this bill is en-


acted under the bankruptcy power. 
Paragraph (34) defines ‘‘relative’’ as an individual re-


lated by affinity or consanguinity within the third de-


gree as determined by the common law, and includes 


individuals in a step or adoptive relationship. The defi-


nition is similar to current law, but adds the latter 


phrase. This definition should be applied as of the time 


when the transaction that it concerns took place. Thus, 


a former spouse is not a relative, but if, for example, 


for purposes of the preference section, proposed 11 


U.S.C. 547(b)(4)(B), the transferee was a spouse of the 


debtor at the time of the transfer sought to be avoided, 


then the transferee would be relative and subject to the 


insider rules, even if the transferee was no longer mar-


ried to the debtor at the time of the commencement of 


the case or at the time of the commencement of the 


preference recovery proceeding. 
Paragraph (35) defines ‘‘security.’’ The definition is 


new and is modeled on the most recent draft of the 


American Law Institute’s proposed securities code, 


with some exceptions. The interest of a limited partner 


in a limited partnership is included in order to make 


sure that everything that is defined as an equity secu-


rity is also a ‘‘security.’’ The definition, as with the 


definition of ‘‘entity’’, ‘‘insider’’, and ‘‘person’’, is open- 


ended because the term is not susceptible of precise 


specification. Thus the courts will be able to use the 


characterization provided in this definition to treat 


with new kinds of documents on a flexible basis. 
Paragraphs (36) and (37) defined ‘‘security agreement’’ 


and ‘‘security interest.’’ A security interest is one of 


the kinds of liens. It is a lien created by an agreement. 


Security agreement is defined as the agreement creat-


ing the security interest. Though these terms are simi-


lar to the same terms in the Uniform Commercial Code, 


article IX, they are broader. For example, the U.C.C. 


does not cover real property mortgages. Under this def-


inition, such a mortgage is included, as are all other 


liens created by agreement, even though not covered by 


the U.C.C. All U.C.C. security interests and security 


agreements are, however, security interests and secu-


rity agreements under this definition. Whether a con-


signment or a lease constitutes a security interest 


under the bankruptcy code will depend on whether it 


constitutes a security interest under applicable State 


or local law. 
Paragraph (38) defines another kind of lien, ‘‘statu-


tory lien.’’ The definition, derived from current law, 


states that a statutory lien is a lien arising solely by 


force of statute on specified circumstances or condi-


tions and includes a lien of distress for rent (whether 


statutory, common law, or otherwise). The definition 


excludes judicial liens and security interests, whether 


or not they are provided for or are dependent on a stat-


ute, and whether or not they are made fully effective 


by statute. A statutory lien is only one that arises 


automatically, and is not based on an agreement to 


give a lien or on judicial action. Mechanics’, material-


men’s, and warehousemen’s liens are examples. Tax 


liens are also included in the definition of statutory 


lien. 
‘‘Stockbroker’’ is defined in paragraph (39) as a per-


son engaged in the business of effecting transactions in 


securities for the account of others or with members of 


the general public from or for such person’s own ac-


count, if the person has a customer, as defined. Thus, 


the definition, derived from a combination of the defi-


nitions of ‘‘broker’’ and ‘‘dealer’’ in the Securities Ex-


change Act of 1934 [15 U.S.C. 78c], encompasses both 


brokers and dealers. The definition is used in section 


109 and in subchapter III of chapter 7, Stockholder Liq-


uidation. The term does not encompass an employee 


who acts for a principal that ‘‘effects’’ transaction or 


deals with the public, because such an employee will 


not have a ‘‘customer’’. 
Paragraph (40) defines ‘‘transfer.’’ It is derived and 


adapted, with stylistic changes, from section 1(30) of 


the Bankruptcy Act [section 1(30) of former title 11]. A 


transfer is a disposition of an interest in property. The 


definition of transfer is as broad as possible. Many of 


the potentially limiting words in current law are de-


leted, and the language is simplified. Under this defini-


tion, any transfer of an interest in property is a trans-


fer, including a transfer of possession, custody, or con-


trol even if there is no transfer of title, because posses-


sion, custody, and control are interests in property. A 


deposit in a bank account or similar account is a trans-


fer. 


REFERENCES IN TEXT 


Section 3 of the Federal Deposit Insurance Act, re-


ferred to in pars. (21B)(A), (33)(A), (35)(A), and (54A), is 


classified to section 1813 of Title 12, Banks and Bank-


ing. 
The Investment Company Act of 1940, referred to in 


par. (22)(A)(ii), is title I of act Aug. 22, 1940, ch. 686, 54 


Stat. 789, as amended, which is classified generally to 


subchapter I (§ 80a–1 et seq.) of chapter 2D of Title 15, 


Commerce and Trade. For complete classification of 


this Act to the Code, see section 80a–51 of Title 15 and 


Tables. 
Section 409 of the Federal Deposit Insurance Corpora-


tion Improvement Act of 1991, referred to in par. 


(22)(B), is classified to section 4422 of Title 12, Banks 


and Banking. 
Sections 101(7) and 206(r) of the Federal Credit Union 


Act, referred to in pars. (33)(B) and (34), are classified 


to sections 1752(7) and 1786(r), respectively, of Title 12. 
Sections 414(d) and 457(b) of the Internal Revenue 


Code of 1986, referred to in par. (41)(C), are classified to 


sections 414(d) and 457(b), respectively, of Title 26, In-


ternal Revenue Code. 
Sections 3(a)(12) and 17A of the Securities Exchange 


Act of 1934, referred to in par. (48), are classified to sec-
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tions 78c(a)(12) and 78q–1, respectively, of Title 15, Com-


merce and Trade. 
The Securities Act of 1933, referred to in par. 


(49)(A)(xii), is act May 27, 1933, ch. 38, title I, 48 Stat. 


74, as amended, which is classified generally to sub-


chapter I (§ 77a et seq.) of chapter 2A of Title 15. Section 


3(b) of the Act is classified to section 77c(b) of Title 15. 


For complete classification of this Act to the Code, see 


section 77a of Title 15 and Tables. 


AMENDMENTS 


2000—Par. (22). Pub. L. 106–554, § 1(a)(5) [title I, 


§ 112(c)(3)], amended par. (22) generally. Prior to amend-


ment par. (22) read as follows: ‘‘ ‘financial institution’ 


means a person that is a commercial or savings bank, 


industrial savings bank, savings and loan association, 


or trust company and, when any such person is acting 


as agent or custodian for a customer in connection 


with a securities contract, as defined in section 741 of 


this title, such customer;’’. 
Par. (54A). Pub. L. 106–554, § 1(a)(5) [title I, § 112(c)(4)], 


added par. (54A). 
1994—Par. (3). Pub. L. 103–394, § 501(a)(1), redesignated 


par. (3) as (21B) and inserted it after par. (21A). 
Par. (6). Pub. L. 103–394, § 501(b)(1)(A), substituted 


‘‘section 761’’ for ‘‘section 761(9)’’ after ‘‘customer, as 


defined in’’. 
Par. (12A). Pub. L. 103–394, § 304(a), added par. (12A). 
Par. (21B). Pub. L. 103–394, § 501(a)(1), redesignated 


par. (3) as (21B). 
Par. (22). Pub. L. 103–394, § 501(b)(1)(B), substituted 


‘‘section 741’’ for ‘‘section 741(7)’’. 
Par. (33)(A). Pub. L. 103–394, § 501(d)(1)(A)(i), struck 


out ‘‘(12 U.S.C. 1813(u))’’ after ‘‘section 3(u) of the Fed-


eral Deposit Insurance Act’’. 
Par. (33)(B). Pub. L. 103–394, § 501(d)(1)(A)(ii), struck 


out ‘‘(12 U.S.C. 1786(r))’’ after ‘‘Act’’. 
Par. (34). Pub. L. 103–394, § 501(d)(1)(B), struck out ‘‘(12 


U.S.C. 1752(7))’’ after ‘‘Act’’. 
Par. (35). Pub. L. 103–394, § 501(b)(1)(C), (d)(1)(C), 


struck out ‘‘(12 U.S.C. 1813(c)(2))’’ after ‘‘Act’’ in sub-


par. (A) and substituted ‘‘paragraphs (21B)’’ for ‘‘para-


graphs (3)’’ in subpar. (B). 
Par. (35A). Pub. L. 103–394, § 501(a)(4), redesignated 


par. (56) defining ‘‘intellectual property’’ as (35A) and 


inserted it after par. (35). 
Par. (39). Pub. L. 103–394, § 501(a)(5), redesignated par. 


(57) defining ‘‘mask work’’ as (39) and inserted it after 


par. (38). Former par. (39) redesignated (51A). 
Par. (41). Pub. L. 103–394, § 106, amended par. (41) gen-


erally. Prior to amendment, par. (41) read as follows: 


‘‘ ‘person’ includes individual, partnership, and corpora-


tion, but does not include governmental unit, Provided, 


however, That any governmental unit that acquires an 


asset from a person as a result of operation of a loan 


guarantee agreement, or as receiver or liquidating 


agent of a person, will be considered a person for pur-


poses of section 1102 of this title.’’ 
Par. (42A). Pub. L. 103–394, § 208(a)(1), added par. (42A). 
Par. (48). Pub. L. 103–394, § 501(d)(1)(D), struck out ‘‘(15 


U.S.C. 78q–1)’’ after ‘‘Act of 1934’’ and ‘‘(15 U.S.C. 


78c(12))’’ after ‘‘such Act’’. 
Par. (49)(A)(xii). Pub. L. 103–394, § 501(d)(1)(E)(i), 


struck out ‘‘(15 U.S.C. 77a et seq.)’’ after ‘‘Act of 1933’’ 


and ‘‘(15 U.S.C. 77c(b))’’ after ‘‘such Act’’. 
Par. (49)(B). Pub. L. 103–394, § 501(b)(1)(D), (d)(1)(E)(ii), 


substituted ‘‘section 761’’ for ‘‘section 761(13)’’ in cl. (ii) 


and struck out ‘‘(15 U.S.C. 77c(b))’’ after ‘‘Act of 1933’’ 


in cl. (vi). 
Par. (51A). Pub. L. 103–394, § 501(a)(2), redesignated 


par. (39) as (51A) and inserted it after par. (51). 
Par. (51B). Pub. L. 103–394, § 218(a), added par. (51B). 
Par. (51C). Pub. L. 103–394, § 217(a), added par. (51C). 
Par. (53A). Pub. L. 103–394, § 501(a)(3), (b)(1)(E), redes-


ignated par. (54) defining ‘‘stockbroker’’ as (53A) and 


substituted ‘‘section 741’’ for ‘‘section 741(2)’’ in subpar. 


(A). 
Par. (53B). Pub. L. 103–394, § 501(a)(3), redesignated 


par. (55) defining ‘‘swap agreement’’ as (53B). 
Par. (53C). Pub. L. 103–394, § 501(a)(3), redesignated 


par. (56) defining ‘‘swap participant’’ as (53C). 


Par. (53D). Pub. L. 103–394, § 501(a)(3), (d)(1)(F), redes-


ignated par. (57) defining ‘‘timeshare plan’’ as (53D) and 


substituted semicolon for period at end. 
Par. (54). Pub. L. 103–394, § 501(a)(3), redesignated par. 


(54) defining ‘‘stockbroker’’ as (53A). 
Par. (55). Pub. L. 103–394, § 501(a)(3), redesignated par. 


(55) defining ‘‘swap agreement’’ as (53B). 
Pub. L. 103–394, § 215, inserted ‘‘spot foreign exchange 


agreement,’’ after ‘‘forward foreign exchange agree-


ment,’’. 
Par. (56). Pub. L. 103–394, § 501(a)(3), redesignated par. 


(56) defining ‘‘swap participant’’ as (53C). 
Pub. L. 103–394, § 501(a)(4), redesignated par. (56) defin-


ing ‘‘intellectual property’’ as (35A) and inserted it 


after par. (35). 
Par. (56A). Pub. L. 103–394, § 208(a)(2), added par. (56A) 


and inserted it after par. defining ‘‘swap participant’’. 
Par. (57). Pub. L. 103–394, § 501(a)(3), redesignated par. 


(57) defining ‘‘timeshare plan’’ as (53D). 
Pub. L. 103–394, § 501(a)(5), redesignated par. (57) defin-


ing ‘‘mask work’’ as (39) and inserted it after par. (38). 
1992—Par. (21A). Pub. L. 102–486 added par. (21A). 
1990—Par. (3). Pub. L. 101–647, § 2522(e)(4), added par. 


(3). Former par. (3) redesignated (4). 
Pars. (4) to (23). Pub. L. 101–647, § 2522(e)(3), redesig-


nated pars. (3) to (22) as (4) to (23), respectively. Former 


par. (23) redesignated (24). 
Par. (24). Pub. L. 101–647, § 2522(e)(3), redesignated par. 


(23) as (24). Former par. (24) redesignated (25). 
Pub. L. 101–311, § 201(1), inserted ‘‘as defined in section 


761(8) of this title, or any similar good, article, service, 


right, or interest which is presently or in the future be-


comes the subject of dealing in the forward contract 


trade,’’ after ‘‘transfer of commodity,’’ and 


‘‘, including, but not limited to, a repurchase trans-


action, reverse repurchase transaction, consignment, 


lease, swap, hedge transaction, deposit, loan, option, al-


located transaction, unallocated transaction, or any 


combination thereof or option thereon’’ after ‘‘entered 


into’’. 
Par. (25). Pub. L. 101–647, § 2522(e)(3), redesignated par. 


(24) as (25). Former par. (25) redesignated (26). 
Pub. L. 101–311, § 201(2), substituted ‘‘a commodity, as 


defined in section 761(8) of this title, or any similar 


good, article, service, right, or interest which is pres-


ently or in the future becomes the subject of dealing in 


the forward contract trade’’ for ‘‘commodities’’. 
Pars. (26) to (32). Pub. L. 101–647, § 2522(e)(3), redesig-


nated pars. (25) to (31) as (26) to (32), respectively. 


Former par. (32) redesignated (36). 
Par. (33). Pub. L. 101–647, § 2522(e)(2), added par. (33). 


Former par. (33) redesignated (37). 
Par. (34). Pub. L. 101–647, § 2522(e)(2), added par. (34). 


Former par. (34) redesignated (38). 
Pub. L. 101–311, § 201(4), added par. (34). Former par. 


(34) redesignated (36). 
Par. (35). Pub. L. 101–647, § 2522(e)(2), added par. (35). 


Former par. (35) redesignated (39). 
Pub. L. 101–311, § 201(4), added par. (35). Former par. 


(35) redesignated (37). 
Par. (36). Pub. L. 101–647, § 2522(e)(1), redesignated par. 


(32) as (36). Former par. (36) redesignated (40). 
Pub. L. 101–311, § 201(3), redesignated par. (34) as (36). 


Former par. (36) redesignated (38). 
Pars. (37) to (48). Pub. L. 101–647, § 2522(e)(1), redesig-


nated pars. (33) to (44) as (37) to (48), respectively. 


Former pars. (45) to (48) redesignated (49) to (52), re-


spectively. 
Pub. L. 101–311, § 201(3), redesignated pars. (35) to (46) 


as (37) to (48), respectively. Former pars. (47) and (48) 


redesignated (49) and (50), respectively. 
Pars. (49), (50). Pub. L. 101–647, § 2522(e)(1), redesig-


nated pars. (45) and (46) as (49) and (50), respectively. 


Former pars. (49) and (50) redesignated (53) and (54) de-


fining ‘‘stockbroker’’, respectively. 
Pub. L. 101–311, § 201(3), redesignated pars. (47) and (48) 


as (49) and (50), respectively. Former pars. (49) and (50) 


redesignated (51) and (52), respectively. 
Pub. L. 101–311, § 101(2), added pars. (49) and (50). 


Former pars. (49) and (50) redesignated (51) and (52), re-


spectively. 
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Par. (51). Pub. L. 101–647, § 2522(e)(1), redesignated par. 


(47) as (51). Former par. (51) redesignated (55) defining 


‘‘swap agreement’’. 
Pub. L. 101–311, § 201(3), redesignated par. (49) as (51). 


Former par. (51) redesignated (53). 
Pub. L. 101–311, § 101(1), redesignated par. (49) as (51). 


Former par. (51) redesignated (53). 
Par. (52). Pub. L. 101–647, § 2522(e)(1), redesignated par. 


(48) as (52). Former par. (52) redesignated (56) defining 


‘‘swap participant’’. 
Pub. L. 101–311, § 201(3), redesignated par. (50) as (52). 


Former par. (52) redesignated (54) defining ‘‘transfer’’. 
Pub. L. 101–311, § 101(1), redesignated par. (50) as (52). 


Former par. (52) redesignated (54). 
Par. (53). Pub. L. 101–647, § 2522(e)(1), redesignated par. 


(49) as (53). Former par. (53) redesignated (57) defining 


‘‘timeshare plan’’. 
Pub. L. 101–311, § 201(3), redesignated par. (51) as (53). 


Former par. (53) redesignated (55) defining ‘‘United 


States’’. 
Pub. L. 101–311, § 101(1), redesignated par. (51) as (53). 


Former par. (53) redesignated (55). 
Par. (54). Pub. L. 101–647, § 2522(e)(1), redesignated par. 


(50) as (54) defining ‘‘stockbroker’’. 
Pub. L. 101–311, § 201(3), redesignated par. (52) as (54) 


defining ‘‘transfer’’. Former par. (54) redesignated (56) 


defining ‘‘intellectual property’’. 
Pub. L. 101–311, § 101(1), redesignated par. (52) as (54). 
Par. (55). Pub. L. 101–647, § 2522(e)(1), redesignated par. 


(51) as (55) defining ‘‘swap agreement’’. 
Pub. L. 101–311, § 201(3), redesignated par. (53) as (55) 


defining ‘‘United States’’. Former par. (55) redesignated 


(57) defining ‘‘mask work’’. 
Pub. L. 101–311, § 101(1), redesignated par. (53) as (55). 
Par. (56). Pub. L. 101–647, § 2522(e)(1), redesignated par. 


(52) as (56) defining ‘‘swap participant’’. 
Pub. L. 101–311, § 201(3), redesignated par. (54) as (56) 


defining ‘‘intellectual property’’. 
Par. (57). Pub. L. 101–647, § 2522(e)(1), redesignated par. 


(53) as (57) defining ‘‘timeshare plan’’. 
Pub. L. 101–311, § 201(3), redesignated par. (55) as (57) 


defining ‘‘mask work’’. 
1988—Par. (31). Pub. L. 100–597 inserted ‘‘and a munici-


pality’’ after ‘‘partnership’’ in subpar. (A) and added 


subpar. (C). 
Pars. (52), (53). Pub. L. 100–506 added pars. (52) and 


(53). 
1986—Par. (14). Pub. L. 99–554, § 201(1), substituted 


‘‘governmental unit, and United States trustee’’ for 


‘‘and governmental unit’’. 
Pars. (17), (18). Pub. L. 99–554, § 251(2), (3), added pars. 


(17) and (18) and redesignated former pars. (17) and (18) 


as (19) and (20), respectively. 
Par. (19). Pub. L. 99–554, § 251(1), (2), redesignated 


former par. (17) as (19) and inserted ‘‘(except when such 


term appears in the term ‘family farmer’)’’. Former 


par. (19) redesignated (21). 
Pars. (20) to (25). Pub. L. 99–554, § 251(2), redesignated 


former pars. (18) to (23) as (20) to (25), respectively. 


Former pars. (24) and (25) redesignated (26) and (27), re-


spectively. 
Par. (26). Pub. L. 99–554, § 201(2), inserted ‘‘(but not a 


United States trustee while serving as a trustee in a 


case under this title)’’. 
Pub. L. 99–554, § 251(2), redesignated former par. (24) as 


(26). Former par. (26) redesignated (28). 
Pars. (27) to (42). Pub. L. 99–554, § 251(2), redesignated 


former pars. (25) to (40) as (27) to (42), respectively. 


Former pars. (41) and (42) redesignated (43) and (44), re-


spectively. 
Par. (43). Pub. L. 99–554, § 251(2), redesignated former 


par. (41) as (43). Former par. (43) redesignated (45). 
Par. (43)(A)(xv). Pub. L. 99–554, § 283(a)(1), substituted 


‘‘security’’ for ‘‘secuity’’. 
Pars. (44) to (50). Pub. L. 99–554, § 251(2), redesignated 


former pars. (42) to (48) as (44) to (50), respectively. 


Former par. (49) redesignated (51). 
Par. (51). Pub. L. 99–554, § 283(a)(2), substituted a pe-


riod for the semicolon at the end thereof. 
Pub. L. 99–554, § 251(2), redesignated former par. (49) as 


(51). 


1984—Par. (2)(D). Pub. L. 98–353, § 421(a), struck out 


‘‘or all’’ after ‘‘business’’. 
Par. (8)(B). Pub. L. 98–353, § 421(b), substituted a semi-


colon for the colon at end of subpar. (B). 
Par. (9)(B). Pub. L. 98–353, § 421(c), inserted reference 


to section 348(d). 
Par. (14). Pub. L. 98–353, § 421(d), inserted ‘‘and’’ after 


‘‘trust,’’. 
Pars. (19) to (21). Pub. L. 98–353, § 421(j)(3), (4), added 


par. (19) and redesignated former pars. (19), (20), and (21) 


as (20), (21), and (24), respectively. 
Pars. (22), (23). Pub. L. 98–353, § 421(j)(2), (5), added 


pars. (22) and (23) and redesignated former pars. (22) and 


(23) as (25) and (26), respectively. 
Pars. (24) to (26). Pub. L. 98–353, § 421(j)(2), redesig-


nated former pars. (21) to (23) as (24) to (26), respec-


tively. Former pars. (24) to (26) redesignated (27) to (29), 


respectively. 
Par. (27). Pub. L. 98–353, § 421(e), (j)(2), redesignated 


former par. (24) as (27) and substituted ‘‘stockbroker’’ 


for ‘‘stock broker’’. Former par. (27) redesignated (30). 
Par. (28). Pub. L. 98–353, § 421(j)(2), redesignated 


former par. (25) as (28). Former par. (28) redesignated 


(31). 
Par. (29). Pub. L. 98–353, § 421(f), (j)(2), redesignated 


former par. (26) as (29) and, in subpar. (B)(ii), sub-


stituted ‘‘nonpartnership’’ and ‘‘(A)’’ for ‘‘separate’’ 


and ‘‘(A)(ii)’’, respectively, wherever appearing. Former 


par. (29) redesignated (32). 
Pars. (30) to (32). Pub. L. 98–353, § 421(j)(2), redesig-


nated former pars. (27) to (29) as (30) to (32), respec-


tively. Former pars. (30) to (32) redesignated (33) to (35), 


respectively. 
Par. (33). Pub. L. 98–353, § 421(g), (j)(2), redesignated 


former par. (30) as (33) and amended definition of ‘‘per-


son’’ generally, thereby inserting proviso relating to 


consideration of certain governmental units as persons 


for purposes of section 1102 of this title. Former par. 


(33) redesignated (36). 
Par. (34). Pub. L. 98–353, § 421(j)(2), redesignated 


former par. (31) as (34). Former par. (34) redesignated 


(37). 
Pars. (35), (36). Pub. L. 98–353, § 421(j)(2), redesignated 


former pars. (32) and (33) as (35) and (36), respectively. 


Former pars. (35) and (36), as added by Pub. L. 98–353, 


§ 391(2), redesignated (38) and (39), respectively. 
Pub. L. 98–353, § 391, added pars. (35) and (36), and re-


designated former pars. (35) and (36) as (37) and (38) 


which were again redesignated as (40) and (41), respec-


tively. 
Par. (37). Pub. L. 98–353, § 421(j)(2), redesignated 


former par. (34) as (37). Former par. (37) redesignated 


successively as (39) and again as (42). 
Par. (38). Pub. L. 98–353, §§ 391(2), 421(j)(2), added par. 


(35) and redesignated such par. (35) as (38). Former par. 


(38) redesignated successively as (40) and again as (43). 
Par. (39). Pub. L. 98–353, §§ 391(2), 421(j)(2), added par. 


(36) and redesignated such par. (36) as (39). Former par. 


(39) redesignated successively as (41) and again as (45). 
Par. (40). Pub. L. 98–353, §§ 391(1), 421(j)(2), redesig-


nated successively former par. (35) as (37) and again as 


(40). Former par. (40) redesignated successively as (42) 


and again as (46). 
Par. (41). Pub. L. 98–353, §§ 391(1), 401(1), 421(h), (j)(2), 


redesignated successively former par. (36) as (38) and 


again as (41), and, in subpar. (B)(vi), substituted ‘‘cer-


tificate of a kind specified in subparagraph (A)(xii)’’ for 


‘‘certificate specified in clause (xii) of subparagraph 


(A)’’ and substituted ‘‘required to be the subject of a 


registration statement’’ for ‘‘the subject of such reg-


istration statement’’. Former par. (41) redesignated 


successively as (43), again as (44), and again as (48). 
Par. (42). Pub. L. 98–353, §§ 391(1), 421(j)(2), redesig-


nated successively former par. (37) as (39) and again as 


(42). 
Par. (43). Pub. L. 98–353, §§ 391(1), 421(j)(2), redesig-


nated successively former par. (38) as (40) and again as 


(43). 
Pub. L. 98–353, § 401, redesignated former par. (43), 


originally par. (41), as (44), and added another par. (43) 


which was redesignated (47). 
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Par. (44). Pub. L. 98–353, § 421(j)(6), added par. (44). 


Former par. (44) originally was par. (41) and was redes-


ignated successively as (43), again as (44), and again as 


(48). 
Pars. (45), (46). Pub. L. 98–353, §§ 391(1), 421(j)(1), redes-


ignated successively former pars. (39) and (40) as (41) 


and (42), and again as (45) and (46), respectively. 
Par. (47). Pub. L. 98–353, §§ 401(2), 421(j)(1), added par. 


(43) and redesignated such par. (43) as (47). 
Par. (48). Pub. L. 98–353, §§ 391(1), 401(1), 421(i), (j)(1), 


redesignated successively former par. (41) as (43), again 


as (44), and again as (48), and substituted ‘‘and fore-


closure of the debtor’s equity of redemption; and’’ for 


the period at the end. 
Par. (49). Pub. L. 98–353, § 421(j)(7), added par. (49). 
1982—Par. (35). Pub. L. 97–222, § 1(a)(2), added par. (35). 


Former par. (35) redesignated (36). 
Par. (36). Pub. L. 97–222, § 1(a)(1), (b), (c), redesignated 


par. (35) as (36) and substituted ‘‘is required to be the 


subject of a registration statement’’ for ‘‘is the subject 


of a registration statement’’ in subpar. (A)(xii) and sub-


stituted ‘‘forward contract’’ for ‘‘forward commodity 


contract’’ in subpar. (B)(iii). Former par. (36) redesig-


nated (37). 
Pars. (37) to (39). Pub. L. 97–222, § 1(a)(1), redesignated 


pars. (36) to (38) as (37) to (39), respectively. Former par. 


(39) redesignated (40). 
Pars. (40), (41). Pub. L. 97–222, § 1(a)(1), (d), redesig-


nated former par. (39) as (40) and restructured its provi-


sions by dividing the former introductory provisions 


into subpars. (A) and (B) and by redesignating former 


subpars. (A) and (B) as cls. (i) and (ii), respectively, of 


subpar. (B). Former par. (40) redesignated (41). 


EFFECTIVE DATE OF 1994 AMENDMENT 


Section 702 of Pub. L. 103–394 provided that: 
‘‘(a) EFFECTIVE DATE.—Except as provided in sub-


section (b), this Act [see Tables for classification] shall 


take effect on the date of the enactment of this Act 


[Oct. 22, 1994]. 
‘‘(b) APPLICATION OF AMENDMENTS.—(1) Except as pro-


vided in paragraph (2), the amendments made by this 


Act shall not apply with respect to cases commenced 


under title 11 of the United States Code before the date 


of the enactment of this Act. 
‘‘(2)(A) Paragraph (1) shall not apply with respect to 


the amendment made by section 111 [amending section 


524 of this title]. 
‘‘(B) The amendments made by sections 113 and 117 


[amending sections 106 and 330 of this title] shall apply 


with respect to cases commenced under title 11 of the 


United States Code before, on, and after the date of the 


enactment of this Act. 
‘‘(C) Section 1110 of title 11, United States Code, as 


amended by section 201 of this Act, shall apply with re-


spect to any lease, as defined in such section 1110(c) as 


so amended, entered into in connection with a settle-


ment of any proceeding in any case pending under title 


11 of the United States Code on the date of the enact-


ment of this Act. 
‘‘(D) The amendments made by section 305 [amending 


sections 1123, 1222, and 1322 of this title] shall apply 


only to agreements entered into after the date of enact-


ment of this Act.’’ 


EFFECTIVE DATE OF 1992 AMENDMENT 


Section 3017(c) of Pub. L. 102–486 provided that: 
‘‘(1) Except as provided in paragraph (2), the amend-


ments made by this section [amending this section and 


section 541 of this title] shall take effect on the date of 


the enactment of this Act [Oct. 24, 1992]. 
‘‘(2) The amendments made by this section shall not 


apply with respect to cases commenced under title 11 of 


the United States Code before the date of the enact-


ment of this Act.’’ 


EFFECTIVE DATE OF 1988 AMENDMENTS 


Section 12 of Pub. L. 100–597 provided that: 
‘‘(a) EFFECTIVE DATE.—Except as provided in sub-


section (b), this Act and the amendments made by this 


Act [enacting sections 927 to 929 of this title, amending 


this section and sections 109, 901, 902, 922, 926, and 943 of 


this title, and renumbering section 927 of this title as 


930] shall take effect on the date of the enactment of 


this Act [Nov. 3, 1988]. 


‘‘(b) APPLICATION OF AMENDMENTS.—The amendments 


made by this Act shall not apply with respect to cases 


commenced under title 11 of the United States Code be-


fore the date of the enactment of this Act [Nov. 3, 


1988].’’ 


Section 2 of Pub. L. 100–506 provided that: 


‘‘(a) EFFECTIVE DATE.—Except as provided in sub-


section (b), this Act and the amendments made by this 


Act [amending this section and section 365 of this title] 


shall take effect on the date of the enactment of this 


Act [Oct. 18, 1988]. 


‘‘(b) APPLICATION OF AMENDMENTS.—The amendments 


made by this Act shall not apply with respect to any 


case commenced under title 11 of the United States 


Code before the date of the enactment of this Act [Oct. 


18, 1988].’’ 


EFFECTIVE DATE OF 1986 AMENDMENT 


Effective date and applicability of amendment by sec-


tion 201 of Pub. L. 99–554 dependent upon the judicial 


district involved, see section 302(d), (e) of Pub. L. 


99–554, set out as a note under section 581 of Title 28, 


Judiciary and Judicial Procedure. 


Amendment by section 251 of Pub. L. 99–554 effective 


30 days after Oct. 27, 1986, but not applicable to cases 


commenced under this title before that date, see sec-


tion 302(a), (c)(1) of Pub. L. 99–554. 


Amendment by section 283 of Pub. L. 99–554 effective 


30 days after Oct. 27, 1986, see section 302(a) of Pub. L. 


99–554. 


EFFECTIVE DATE OF 1984 AMENDMENT 


Section 552, formerly § 553, of title III (§§ 301–553) of 


Pub. L. 98–353, as renumbered by Pub. L. 98–531, § 1(2), 


Oct. 19, 1984, 98 Stat. 2704, provided that: 


‘‘(a) Except as otherwise provided in this section the 


amendments made by this title [see Tables for classi-


fication] shall become effective to cases filed 90 days 


after the date of enactment of this Act [July 10, 1984]. 


‘‘(b) The amendments made by section 426(b) [amend-


ing section 303 of this title] shall become effective upon 


the date of enactment of this Act. 


‘‘(c) The amendments made by subtitle J [enacting 


section 1113 of this title], shall become effective as pro-


vided in section 541(c) [set out as an Effective Date note 


under section 1113 of this title].’’ 


SHORT TITLE OF 1998 AMENDMENT 


Pub. L. 105–183, § 1, June 19, 1998, 112 Stat. 517, pro-


vided that: ‘‘This Act [amending sections 544, 546, 548, 


707, and 1325 of this title and enacting provisions set 


out as notes under section 544 of this title] may be 


cited as the ‘Religious Liberty and Charitable Donation 


Protection Act of 1998’.’’ 


SHORT TITLE OF 1994 AMENDMENT 


Section 1(a) of Pub. L. 103–394 provided that: ‘‘This 


Act [see Tables for classification] may be cited as the 


‘Bankruptcy Reform Act of 1994’.’’ 


SHORT TITLE OF 1990 AMENDMENTS 


Pub. L. 101–581, § 1, Nov. 15, 1990, 104 Stat. 2865, and 


section 3101 of title XXXI of Pub. L. 101–647, provided 


respectively that such Act and such title [amending 


sections 523 and 1328 of this title and enacting provi-


sions set out as a note under section 523 of this title] 


may be cited as the ‘‘Criminal Victims Protection Act 


of 1990’’. 


SHORT TITLE OF 1988 AMENDMENT 


Pub. L. 100–334, § 1, June 16, 1988, 102 Stat. 610, pro-


vided that: ‘‘This Act [enacting section 1114 of this 


title, amending section 1129 of this title, enacting pro-







Page 20 TITLE 11—BANKRUPTCY § 102 


visions set out as a note under section 1114 of this title, 


and amending and repealing provisions set out as notes 


under section 1106 of this title] may be cited as the ‘Re-


tiree Benefits Bankruptcy Protection Act of 1988’.’’ 


SHORT TITLE OF 1984 AMENDMENT 


Section 361 of subtitle C (§§ 361–363) of title III of Pub. 


L. 98–353 provided that: ‘‘This subtitle [amending sec-


tions 362, 365, and 541 of this title] may be cited as the 


‘Leasehold Management Bankruptcy Amendments Act 


of 1983’.’’ 


SEPARABILITY 


Section 701 of Pub. L. 103–394 provided that: ‘‘If any 


provision of this Act [see Tables for classification] or 


amendment made by this Act or the application of such 


provision or amendment to any person or circumstance 


is held to be unconstitutional, the remaining provisions 


of and amendments made by this Act and the applica-


tion of such other provisions and amendments to any 


person or circumstance shall not be affected thereby.’’ 


Section 551 of title III (§§ 301–553) of Pub. L. 98–353 pro-


vided that: ‘‘If any provision of this title or any amend-


ment made by this title [see Tables for classification], 


or the application thereof to any person or circum-


stance is held invalid, the provisions of every other 


part, and their application shall not be affected there-


by.’’ 


SECTION REFERRED TO IN OTHER SECTIONS 


This section is referred to in sections 362, 546 of this 


title; title 7 section 6; title 12 sections 1787, 1821; title 


15 sections 78eee, 78fff–1; title 28 section 1930; title 33 


section 2716; title 42 section 656. 


§ 102. Rules of construction 


In this title— 


(1) ‘‘after notice and a hearing’’, or a similar 


phrase— 


(A) means after such notice as is appro-


priate in the particular circumstances, and 


such opportunity for a hearing as is appro-


priate in the particular circumstances; but 


(B) authorizes an act without an actual 


hearing if such notice is given properly and 


if— 


(i) such a hearing is not requested timely 


by a party in interest; or 


(ii) there is insufficient time for a hear-


ing to be commenced before such act must 


be done, and the court authorizes such act; 


(2) ‘‘claim against the debtor’’ includes 


claim against property of the debtor; 


(3) ‘‘includes’’ and ‘‘including’’ are not limit-


ing; 


(4) ‘‘may not’’ is prohibitive, and not permis-


sive; 


(5) ‘‘or’’ is not exclusive; 


(6) ‘‘order for relief’’ means entry of an order 


for relief; 


(7) the singular includes the plural; 


(8) a definition, contained in a section of this 


title that refers to another section of this 


title, does not, for the purpose of such ref-


erence, affect the meaning of a term used in 


such other section; and 


(9) ‘‘United States trustee’’ includes a des-


ignee of the United States trustee. 


(Pub. L. 95–598, Nov. 6, 1978, 92 Stat. 2554; Pub. L. 


98–353, title III, § 422, July 10, 1984, 98 Stat. 369; 


Pub. L. 99–554, title II, § 202, Oct. 27, 1986, 100 


Stat. 3097.) 


HISTORICAL AND REVISION NOTES 


LEGISLATIVE STATEMENTS 


Section 102 specifies various rules of construction but 


is not exclusive. Other rules of construction that are 


not set out in title 11 are nevertheless intended to be 


followed in construing the bankruptcy code. For exam-


ple, the phrase ‘‘on request of a party in interest’’ or a 


similar phrase, is used in connection with an action 


that the court may take in various sections of the 


Code. The phrase is intended to restrict the court from 


acting sua sponte. Rules of bankruptcy procedure or 


court decisions will determine who is a party in inter-


est for the particular purposes of the provision in ques-


tion, but the court will not be permitted to act on its 


own. 


Although ‘‘property’’ is not construed in this section, 


it is used consistently throughout the code in its broad-


est sense, including cash, all interests in property, such 


as liens, and every kind of consideration including 


promises to act or forbear to act as in section 548(d). 


Section 102(1) expands on a rule of construction con-


tained in H.R. 8200 as passed by the House and in the 


Senate amendment. The phrase ‘‘after notice and a 


hearing’’, or a similar phrase, is intended to be con-


strued according to the particular proceeding to mean 


after such notice as is appropriate in the particular cir-


cumstances, and such opportunity, if any, for a hearing 


as is appropriate in the particular circumstances. If a 


provision of title 11 authorizes an act to be taken 


‘‘after notice and a hearing’’ this means that if appro-


priate notice is given and no party to whom such notice 


is sent timely requests a hearing, then the act sought 


to be taken may be taken without an actual hearing. 


In very limited emergency circumstances, there will 


be insufficient time for a hearing to be commenced be-


fore an action must be taken. The action sought to be 


taken may be taken if authorized by the court at an ex 


parte hearing of which a record is made in open court. 


A full hearing after the fact will be available in such an 


instance. 


In some circumstances, such as under section 1128, 


the bill requires a hearing and the court may act only 


after a hearing is held. In those circumstances the 


judge will receive evidence before ruling. In other cir-


cumstances, the court may take action ‘‘after notice 


and a hearing,’’ if no party in interest requests a hear-


ing. In that event a court order authorizing the action 


to be taken is not necessary as the ultimate action 


taken by the court implies such an authorization. 


Section 102(8) is new. It contains a rule of construc-


tion indicating that a definition contained in a section 


in title 11 that refers to another section of title 11 does 


not, for the purposes of such reference, take the mean-


ing of a term used in the other section. For example, 


section 522(a)(2) defines ‘‘value’’ for the purposes of sec-


tion 522. Section 548(d)(2) defines ‘‘value’’ for purposes 


of section 548. When section 548 is incorporated by ref-


erence in section 522, this rule of construction makes 


clear that the definition of ‘‘value’’ in section 548 gov-


erns its meaning in section 522 notwithstanding a dif-


ferent definition of ‘‘value’’ in section 522(a)(2). 


SENATE REPORT NO. 95–989 


Section 102 provides seven rules of construction. 


Some are derived from current law; others are derived 


from 1 U.S.C. 1; a few are new. They apply generally 


throughout proposed title 11. These are terms that are 


not appropriate for definition, but that require an ex-


planation. 


Paragraph (1) defines the concept of ‘‘after notice and 


a hearing.’’ The concept is central to the bill and to the 


separation of the administrative and judicial functions 


of bankruptcy judges. The phrase means after such no-


tice as is appropriate in the particular circumstances 


(to be prescribed by either the Rules of Bankruptcy 


Procedure or by the court in individual circumstances 


that the Rules do not cover. In many cases, the Rules 


will provide for combined notice of several proceed-
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ings), and such opportunity for a hearing as is appro-


priate in the particular circumstances. Thus, a hearing 


will not be necessary in every instance. If there is no 


objection to the proposed action, the action may go 


ahead without court action. This is a significant 


change from present law, which requires the affirma-


tive approval of the bankruptcy judge for almost every 


action. The change will permit the bankruptcy judge to 


stay removed from the administration of the bank-


ruptcy or reorganization case, and to become involved 


only when there is a dispute about a proposed action, 


that is, only when there is an objection. The phrase 


‘‘such opportunity for a hearing as is appropriate in the 


particular circumstances’’ is designed to permit the 


Rules and the courts to expedite or dispense with hear-


ings when speed is essential. The language ‘‘or similar 


phrase’’ is intended to cover the few instances in the 


bill where ‘‘after notice and a hearing’’ is interrupted 


by another phrase, such as ‘‘after notice to the debtor 


and a hearing.’’ 


Paragraph (2) specifies that ‘‘claim against the debt-


or’’ includes claim against property of the debtor. This 


paragraph is intended to cover nonrecourse loan agree-


ments where the creditor’s only rights are against 


property of the debtor, and not against the debtor per-


sonally. Thus, such an agreement would give rise to a 


claim that would be treated as a claim against the 


debtor personally, for the purposes of the bankruptcy 


code. 


Paragraph (3) is a codification of American Surety Co. 


v. Marotta, 287 U.S. 513 (1933). It specifies that ‘‘in-


cludes’’ and ‘‘including’’ are not limiting. 


Paragraph (4) specifies that ‘‘may not’’ is prohibitive 


and not permissive (such as in ‘‘might not’’). 


Paragraph (5) specifies that ‘‘or’’ is not exclusive. 


Thus, if a party ‘‘may do (a) or (b)’’, then the party 


may do either or both. The party is not limited to a 


mutually exclusive choice between the two alter-


natives. 


Paragraph (6) makes clear that ‘‘order for relief’’ 


means entry of an order for relief. If the court orally 


orders relief, but the order is not entered until a later 


time, then any time measurements in the bill are from 


entry, not from the oral order. In a voluntary case, the 


entry of the order for relief is the filing of the petition 


commencing the voluntary case. 


Paragraph (7) specifies that the singular includes the 


plural. The plural, however, generally does not include 


the singular. The bill uses only the singular, even when 


the item in question most often is found in plural quan-


tities, in order to avoid the confusion possible if both 


rules of construction applied. When an item is specified 


in the plural, the plural is intended. 


AMENDMENTS 


1986—Par. (9). Pub. L. 99–554 added par. (9). 


1984—Par. (8). Pub. L. 98–353 substituted ‘‘contained’’ 


for ‘‘continued’’. 


EFFECTIVE DATE OF 1986 AMENDMENT 


Effective date and applicability of amendment by 


Pub. L. 99–554 dependent upon the judicial district in-


volved, see section 302(d), (e) of Pub. L. 99–554, set out 


as a note under section 581 of Title 28, Judiciary and 


Judicial Procedure. 


EFFECTIVE DATE OF 1984 AMENDMENT 


Amendment by Pub. L. 98–353 effective with respect 


to cases filed 90 days after July 10, 1984, see section 


552(a) of Pub. L. 98–353, set out as a note under section 


101 of this title. 


§ 103. Applicability of chapters 


(a) Except as provided in section 1161 of this 


title, chapters 1, 3, and 5 of this title apply in a 


case under chapter 7, 11, 12, or 13 of this title. 


(b) Subchapters I and II of chapter 7 of this 


title apply only in a case under such chapter. 


(c) Subchapter III of chapter 7 of this title ap-


plies only in a case under such chapter concern-


ing a stockbroker. 


(d) Subchapter IV of chapter 7 of this title ap-


plies only in a case under such chapter concern-


ing a commodity broker. 


(e) SCOPE OF APPLICATION.—Subchapter V of 


chapter 7 of this title shall apply only in a case 


under such chapter concerning the liquidation of 


an uninsured State member bank, or a corpora-


tion organized under section 25A of the Federal 


Reserve Act, which operates, or operates as, a 


multilateral clearing organization pursuant to 


section 409 of the Federal Deposit Insurance Cor-


poration Improvement Act of 1991. 


(f) Except as provided in section 901 of this 


title, only chapters 1 and 9 of this title apply in 


a case under such chapter 9. 


(g) Except as provided in section 901 of this 


title, subchapters I, II, and III of chapter 11 of 


this title apply only in a case under such chap-


ter. 


(h) Subchapter IV of chapter 11 of this title ap-


plies only in a case under such chapter concern-


ing a railroad. 


(i) Chapter 13 of this title applies only in a 


case under such chapter. 


(j) Chapter 12 of this title applies only in a 


case under such chapter. 


(Pub. L. 95–598, Nov. 6, 1978, 92 Stat. 2555; Pub. L. 


97–222, § 2, July 27, 1982, 96 Stat. 235; Pub. L. 


98–353, title III, § 423, July 10, 1984, 98 Stat. 369; 


Pub. L. 99–554, title II, § 252, Oct. 27, 1986, 100 


Stat. 3104; Pub. L. 106–554, § 1(a)(5) [title I, 


§ 112(c)(5)(A)], Dec. 21, 2000, 114 Stat. 2763, 


2763A–394.) 


HISTORICAL AND REVISION NOTES 


SENATE REPORT NO. 95–989 


Section 103 prescribes which chapters of the proposed 


bankruptcy code apply in various cases. All cases, 


other than cases ancillary to foreign proceedings, are 


filed under chapter 7, 9, 11, or 13, the operative chapters 


of the proposed bankruptcy code. The general provi-


sions that apply no matter which chapter a case is filed 


under are found in chapters 1, 3, and 5. Subsection (a) 


makes this explicit, with an exception for chapter 9. 


The other provisions, which are self-explanatory, pro-


vide the special rules for Stockbroker Liquidations, 


Commodity Broker Liquidations, Municipal Debt Ad-


justments, and Railroad Reorganizations. 


REFERENCES IN TEXT 


Section 25A of the Federal Reserve Act, referred to in 


subsec. (e), popularly known as the Edge Act, is classi-


fied to subchapter II (§ 611 et seq.) of chapter 6 of Title 


12, Banks and Banking. For complete classification of 


this Act to the Code, see Short Title note set out under 


section 611 of Title 12 and Tables. 


Section 409 of the Federal Deposit Insurance Corpora-


tion Improvement Act of 1991, referred to in subsec. (e), 


is classified to section 4422 of Title 12, Banks and Bank-


ing. 


AMENDMENTS 


2000—Subsecs. (e) to (j). Pub. L. 106–554 added subsec. 


(e) and redesignated former subsecs. (e) to (i) as (f) to 


(j), respectively. 


1986—Subsec. (a). Pub. L. 99–554, § 252(1), inserted ref-


erence to chapter 12. 


Subsec. (i). Pub. L. 99–554, § 252(2), added subsec. (i). 


1984—Subsec. (c). Pub. L. 98–353 substituted ‘‘stock-


broker’’ for ‘‘stockholder’’. 
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1982—Subsec. (d). Pub. L. 97–222 struck out ‘‘except 


with respect to section 746(c) which applies to margin 


payments made by any debtor to a commodity broker 


or forward contract merchant’’ after ‘‘concerning a 


commodity broker’’. 


EFFECTIVE DATE OF 1986 AMENDMENT 


Amendment by Pub. L. 99–554 effective 30 days after 


Oct. 27, 1986, but not applicable to cases commenced 


under this title before that date, see section 302(a), 


(c)(1) of Pub. L. 99–554, set out as a note under section 


581 of Title 28, Judiciary and Judicial Procedure. 


EFFECTIVE DATE OF 1984 AMENDMENT 


Amendment by Pub. L. 98–353 effective with respect 


to cases filed 90 days after July 10, 1984, see section 


552(a) of Pub. L. 98–353, set out as a note under section 


101 of this title. 


SECTION REFERRED TO IN OTHER SECTIONS 


This section is referred to in sections 901, 902, 943 of 


this title. 


§ 104. Adjustment of dollar amounts 


(a) The Judicial Conference of the United 


States shall transmit to the Congress and to the 


President before May 1, 1985, and before May 1 of 


every sixth year after May 1, 1985, a recom-


mendation for the uniform percentage adjust-


ment of each dollar amount in this title and in 


section 1930 of title 28. 


(b)(1) On April 1, 1998, and at each 3-year inter-


val ending on April 1 thereafter, each dollar 


amount in effect under sections 109(e), 303(b), 


507(a), 522(d), and 523(a)(2)(C) immediately before 


such April 1 shall be adjusted— 


(A) to reflect the change in the Consumer 


Price Index for All Urban Consumers, pub-


lished by the Department of Labor, for the 


most recent 3-year period ending immediately 


before January 1 preceding such April 1, and 


(B) to round to the nearest $25 the dollar 


amount that represents such change. 


(2) Not later than March 1, 1998, and at each 3- 


year interval ending on March 1 thereafter, the 


Judicial Conference of the United States shall 


publish in the Federal Register the dollar 


amounts that will become effective on such 


April 1 under sections 109(e), 303(b), 507(a), 522(d), 


and 523(a)(2)(C) of this title. 


(3) Adjustments made in accordance with 


paragraph (1) shall not apply with respect to 


cases commenced before the date of such adjust-


ments. 


(Pub. L. 95–598, Nov. 6, 1978, 92 Stat. 2555; Pub. L. 


103–394, title I, § 108(e), Oct. 22, 1994, 108 Stat. 


4112.) 


HISTORICAL AND REVISION NOTES 


LEGISLATIVE STATEMENTS 


Section 104 represents a compromise between the 


House bill and the Senate amendment with respect to 


the adjustment of dollar amounts in title 11. The House 


amendment authorizes the Judicial Conference of the 


United States to transmit a recommendation for the 


uniform percentage of adjustment for each dollar 


amount in title 11 and in 28 U.S.C. 1930 to the Congress 


and to the President before May 1, 1985, and before May 


1 of every sixth year thereafter. The requirement in the 


House bill that each such recommendation be based 


only on any change in the cost-of-living increase during 


the period immediately preceding the recommendation 


is deleted. 


SENATE REPORT NO. 95–989 


This section requires that the Director of the Admin-


istrative Office of the U. S. Courts report to Congress 


and the President before Oct. 1, 1985, and before May 1 


every 6 years thereafter a recommendation for adjust-


ment in dollar amounts found in this title. The Com-


mittee feels that regular adjustment of the dollar 


amounts by the Director will conserve congressional 


time and yet assure that the relative dollar amounts 


used in the bill are maintained. Changes in the cost of 


living should be a significant, but not necessarily the 


only, factor considered by the Director. The fact that 


there has been an increase in the cost of living does not 


necessarily mean that an adjustment of dollar amounts 


would be needed or warranted. 


HOUSE REPORT NO. 95–595 


This section requires the Judicial Conference to re-


port to the Congress every four years after the effective 


date of the bankruptcy code any changes that have oc-


curred in the cost of living during the preceding four 


years, and the appropriate adjustments to the dollar 


amounts in the bill. The dollar amounts are found pri-


marily in the exemption section (11 U.S.C. 522), the 


wage priority (11 U.S.C. 507), and the eligibility for 


chapter 13 (11 U.S.C. 109). This section requires that the 


Conference recommend uniform percentage changes in 


these amounts based solely on cost of living changes. 


The dollar amounts in the bill would not change on 


that recommendation, absent Congressional veto. In-


stead, Congress is required to take affirmative action, 


by passing a law amending the appropriate section, if it 


wishes to accomplish the change. 
If the Judicial Conference has policy recommenda-


tions concerning the appropriate dollar amounts in the 


bankruptcy code based other than on cost of living con-


siderations there are adequate channels through which 


it may communicate its views. This section is solely 


for the housekeeping function of maintaining the dol-


lar amounts in the code at fairly constant real dollar 


levels. 


AMENDMENTS 


1994—Pub. L. 103–394 designated existing provisions as 


subsec. (a) and added subsec. (b). 


EFFECTIVE DATE OF 1994 AMENDMENT 


Amendment by Pub. L. 103–394 effective Oct. 22, 1994, 


and not applicable with respect to cases commenced 


under this title before Oct. 22, 1994, see section 702 of 


Pub. L. 103–394, set out as a note under section 101 of 


this title. 


TERMINATION OF REPORTING REQUIREMENTS 


For termination, effective May 15, 2000, of provisions 


of law requiring submittal to Congress of any annual, 


semiannual, or other regular periodic report listed in 


House Document No. 103–7 (in which a report required 


under subsection (a) of this section is listed on page 12), 


see section 3003 of Pub. L. 104–66, as amended, set out 


as a note under section 1113 of Title 31, Money and Fi-


nance. 


ADJUSTMENT OF DOLLAR AMOUNTS 


By notice dated Feb. 13, 2001, 66 F.R. 10910, the Judi-


cial Conference of the United States adjusted the dollar 


amounts in provisions specified in subsec. (b) of this 


section, effective Apr. 1, 2001, as follows: 


11 U.S.C. 
Dollar 


amount to 
be adjusted 


New (ad-
justed) dol-
lar amount 


Section 109(e)—allowable debt lim-


its for filing bankruptcy under 


Chapter 13.


$269,250 


(each 


time it 


appears).


807,750 


(each 


time it 


appears).


$290,525 


(each 


time it 


appears). 


871,550 


(each 


time it 


appears). 
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11 U.S.C. 
Dollar 


amount to 
be adjusted 


New (ad-
justed) dol-
lar amount 


Section 303(b)—minimum aggregate 


claims needed for the commence-


ment of an involuntary bank-


ruptcy: 


(1)—in paragraph (1) .................. 10,775 ......... 11,625. 


(2)—in paragraph (2) .................. 10,775 ......... 11,625. 


Section 507(a)—priority claims: 


(1)—in paragraph (3) .................. 4,300 ........... 4,650. 


(2)—in paragraph (4)(B)(i) .......... 4,300 ........... 4,650. 


(3)—in paragraph (5) .................. 4,300 ........... 4,650. 


(4)—in paragraph (6) .................. 1,950 ........... 2,100. 


Section 522(d)—value of property ex-


emptions allowed to the debtor: 


(1)—in paragraph (1) .................. 16,150 ......... 17,425. 


(2)—in paragraph (2) .................. 2,575 ........... 2,775. 


(3)—in paragraph (3) .................. 425 .............


8,625 ...........


450 


9,300. 


(4)—in paragraph (4) .................. 1,075 ........... 1,150. 


(5)—in paragraph (5) .................. 850 .............


8,075 ...........


925 


8,725. 


(6)—in paragraph (6) ................... 1,625 ........... 1,750. 


(7)—in paragraph (8) .................. 8,625 ........... 9,300. 


(8)—in paragraph (11)(D) ............ 16,150 ......... 17,425. 


Section 523(a)(2)(C)—‘‘luxury goods 


and services’’ or cash advances ob-


tained by the consumer debtor 


within 60 days before the filing of 


a bankruptcy petition, which are 


considered nondischargeable. 


1,075 (each 


time it 


appears).


1,150 (each 


time it 


appears). 


§ 105. Power of court 


(a) The court may issue any order, process, or 


judgment that is necessary or appropriate to 


carry out the provisions of this title. No provi-


sion of this title providing for the raising of an 


issue by a party in interest shall be construed to 


preclude the court from, sua sponte, taking any 


action or making any determination necessary 


or appropriate to enforce or implement court or-


ders or rules, or to prevent an abuse of process. 
(b) Notwithstanding subsection (a) of this sec-


tion, a court may not appoint a receiver in a 


case under this title. 
(c) The ability of any district judge or other 


officer or employee of a district court to exer-


cise any of the authority or responsibilities con-


ferred upon the court under this title shall be 


determined by reference to the provisions relat-


ing to such judge, officer, or employee set forth 


in title 28. This subsection shall not be inter-


preted to exclude bankruptcy judges and other 


officers or employees appointed pursuant to 


chapter 6 of title 28 from its operation. 
(d) The court, on its own motion or on the re-


quest of a party in interest, may— 
(1) hold a status conference regarding any 


case or proceeding under this title after notice 


to the parties in interest; and 
(2) unless inconsistent with another provi-


sion of this title or with applicable Federal 


Rules of Bankruptcy Procedure, issue an order 


at any such conference prescribing such limi-


tations and conditions as the court deems ap-


propriate to ensure that the case is handled 


expeditiously and economically, including an 


order that— 
(A) sets the date by which the trustee 


must assume or reject an executory contract 


or unexpired lease; or 
(B) in a case under chapter 11 of this 


title— 
(i) sets a date by which the debtor, or 


trustee if one has been appointed, shall file 


a disclosure statement and plan; 


(ii) sets a date by which the debtor, or 


trustee if one has been appointed, shall so-


licit acceptances of a plan; 
(iii) sets the date by which a party in in-


terest other than a debtor may file a plan; 
(iv) sets a date by which a proponent of 


a plan, other than the debtor, shall solicit 


acceptances of such plan; 
(v) fixes the scope and format of the no-


tice to be provided regarding the hearing 


on approval of the disclosure statement; or 
(vi) provides that the hearing on ap-


proval of the disclosure statement may be 


combined with the hearing on confirma-


tion of the plan. 


(Pub. L. 95–598, Nov. 6, 1978, 92 Stat. 2555; Pub. L. 


98–353, title I, § 118, July 10, 1984, 98 Stat. 344; 


Pub. L. 99–554, title II, § 203, Oct. 27, 1986, 100 


Stat. 3097; Pub. L. 103–394, title I, § 104(a), Oct. 22, 


1994, 108 Stat. 4108.) 


HISTORICAL AND REVISION NOTES 


SENATE REPORT NO. 95–989 


Section 105 is derived from section 2a (15) of present 


law [section 11(a)(15) of former title 11], with two 


changes. First, the limitation on the power of a bank-


ruptcy judge (the power to enjoin a court being re-


served to the district judge) is removed as inconsistent 


with the increased powers and jurisdiction of the new 


bankruptcy court. Second, the bankruptcy judge is pro-


hibited from appointing a receiver in a case under title 


11 under any circumstances. The bankruptcy code has 


ample provision for the appointment of a trustee when 


needed. Appointment of a receiver would simply cir-


cumvent the established procedures. 
This section is also an authorization, as required 


under 28 U.S.C. 2283, for a court of the United States to 


stay the action of a State court. As such, Toucey v. New 


York Life Insurance Company, 314 U.S. 118 (1941), is over-


ruled. 


REFERENCES IN TEXT 


The Federal Rules of Bankruptcy Procedure, referred 


to in subsec. (d)(2), are set out in the Appendix to this 


title. 


AMENDMENTS 


1994—Subsec. (d). Pub. L. 103–394 added subsec. (d). 


1986—Subsec. (a). Pub. L. 99–554 inserted at end ‘‘No 


provision of this title providing for the raising of an 


issue by a party in interest shall be construed to pre-


clude the court from, sua sponte, taking any action or 


making any determination necessary or appropriate to 


enforce or implement court orders or rules, or to pre-


vent an abuse of process.’’ 


1984—Subsecs. (a), (b). Pub. L. 98–353, § 118(1), struck 


out ‘‘bankruptcy’’ before ‘‘court’’. 


Subsec. (c). Pub. L. 98–353, § 118(2), added subsec. (c). 


EFFECTIVE DATE OF 1994 AMENDMENT 


Amendment by Pub. L. 103–394 effective Oct. 22, 1994, 


and not applicable with respect to cases commenced 


under this title before Oct. 22, 1994, see section 702 of 


Pub. L. 103–394, set out as a note under section 101 of 


this title. 


EFFECTIVE DATE OF 1986 AMENDMENT 


Effective date and applicability of amendment by 


Pub. L. 99–554 dependent upon the judicial district in-


volved, see section 302(d), (e) of Pub. L. 99–554, set out 


as a note under section 581 of Title 28, Judiciary and 


Judicial Procedure. 


EFFECTIVE DATE OF 1984 AMENDMENT 


Amendment by Pub. L. 98–353 effective July 10, 1984, 


see section 122(a) of Pub. L. 98–353, set out as an Effec-
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tive Date note under section 151 of Title 28, Judiciary 


and Judicial Procedure. 


SECTION REFERRED TO IN OTHER SECTIONS 


This section is referred to in section 106 of this title; 


title 26 section 7433. 


§ 106. Waiver of sovereign immunity 


(a) Notwithstanding an assertion of sovereign 


immunity, sovereign immunity is abrogated as 


to a governmental unit to the extent set forth in 


this section with respect to the following: 


(1) Sections 105, 106, 107, 108, 303, 346, 362, 363, 


364, 365, 366, 502, 503, 505, 506, 510, 522, 523, 524, 


525, 542, 543, 544, 545, 546, 547, 548, 549, 550, 551, 


552, 553, 722, 724, 726, 728, 744, 749, 764, 901, 922, 


926, 928, 929, 944, 1107, 1141, 1142, 1143, 1146, 1201, 


1203, 1205, 1206, 1227, 1231, 1301, 1303, 1305, and 


1327 of this title. 


(2) The court may hear and determine any 


issue arising with respect to the application of 


such sections to governmental units. 


(3) The court may issue against a govern-


mental unit an order, process, or judgment 


under such sections or the Federal Rules of 


Bankruptcy Procedure, including an order or 


judgment awarding a money recovery, but not 


including an award of punitive damages. Such 


order or judgment for costs or fees under this 


title or the Federal Rules of Bankruptcy Pro-


cedure against any governmental unit shall be 


consistent with the provisions and limitations 


of section 2412(d)(2)(A) of title 28. 


(4) The enforcement of any such order, proc-


ess, or judgment against any governmental 


unit shall be consistent with appropriate non-


bankruptcy law applicable to such govern-


mental unit and, in the case of a money judg-


ment against the United States, shall be paid 


as if it is a judgment rendered by a district 


court of the United States. 


(5) Nothing in this section shall create any 


substantive claim for relief or cause of action 


not otherwise existing under this title, the 


Federal Rules of Bankruptcy Procedure, or 


nonbankruptcy law. 


(b) A governmental unit that has filed a proof 


of claim in the case is deemed to have waived 


sovereign immunity with respect to a claim 


against such governmental unit that is property 


of the estate and that arose out of the same 


transaction or occurrence out of which the 


claim of such governmental unit arose. 


(c) Notwithstanding any assertion of sovereign 


immunity by a governmental unit, there shall 


be offset against a claim or interest of a govern-


mental unit any claim against such govern-


mental unit that is property of the estate. 


(Pub. L. 95–598, Nov. 6, 1978, 92 Stat. 2555; Pub. L. 


103–394, title I, § 113, Oct. 22, 1994, 108 Stat. 4117.) 


HISTORICAL AND REVISION NOTES 


LEGISLATIVE STATEMENTS 


Section 106(c) relating to sovereign immunity is new. 


The provision indicates that the use of the term ‘‘credi-


tor,’’ ‘‘entity,’’ or ‘‘governmental unit’’ in title 11 ap-


plies to governmental units notwithstanding any asser-


tion of sovereign immunity and that an order of the 


court binds governmental units. The provision is in-


cluded to comply with the requirement in case law that 


an express waiver of sovereign immunity is required in 


order to be effective. Section 106(c) codifies In re 


Gwilliam, 519 F.2d 407 (9th Cir., 1975), and In re Dolard, 


519 F.2d 282 (9th Cir., 1975), permitting the bankruptcy 


court to determine the amount and dischargeability of 


tax liabilities owing by the debtor or the estate prior 


to or during a bankruptcy case whether or not the gov-


ernmental unit to which such taxes are owed files a 


proof of claim. Except as provided in sections 106(a) and 


(b), subsection (c) is not limited to those issues, but 


permits the bankruptcy court to bind governmental 


units on other matters as well. For example, section 


106(c) permits a trustee or debtor in possession to as-


sert avoiding powers under title 11 against a govern-


mental unit; contrary language in the House report to 


H.R. 8200 is thereby overruled. 


SENATE REPORT NO. 95–989 


Section 106 provides for a limited waiver of sovereign 


immunity in bankruptcy cases. Though Congress has 


the power to waive sovereign immunity for the Federal 


government completely in bankruptcy cases, the policy 


followed here is designed to achieve approximately the 


same result that would prevail outside of bankruptcy. 


Congress does not, however, have the power to waive 


sovereign immunity completely with respect to claims 


of a bankrupt estate against a State, though it may ex-


ercise its bankruptcy power through the supremacy 


clause to prevent or prohibit State action that is con-


trary to bankruptcy policy. 


There is, however, a limited change from the result 


that would prevail in the absence of bankruptcy; the 


change is two-fold and is within Congress’ power vis-a- 


vis both the Federal Government and the States. First, 


the filing of a proof of claim against the estate by a 


governmental unit is a waiver by that governmental 


unit of sovereign immunity with respect to compulsory 


counterclaims, as defined in the Federal Rules of Civil 


Procedure [title 28, appendix], that is, counterclaims 


arising out of the same transaction or occurrence. The 


governmental unit cannot receive a distribution from 


the estate without subjecting itself to any liability it 


has to the estate within the confines of a compulsory 


counterclaim rule. Any other result would be one-sided. 


The counterclaim by the estate against the govern-


mental unit is without limit. 


Second, the estate may offset against the allowed 


claim of a governmental unit, up to the amount of the 


governmental unit’s claim, any claim that the debtor, 


and thus the estate, has against the governmental unit, 


without regard to whether the estate’s claim arose out 


of the same transaction or occurrence as the govern-


ment’s claim. Under this provision, the setoff per-


mitted is only to the extent of the governmental unit’s 


claim. No affirmative recovery is permitted. Sub-


section (a) governs affirmative recovery. 


Though this subsection creates a partial waiver of 


immunity when the governmental unit files a proof of 


claim, it does not waive immunity if the debtor or 


trustee, and not the governmental unit, files proof of a 


governmental unit’s claim under proposed 11 U.S.C. 


501(c). 


This section does not confer sovereign immunity on 


any governmental unit that does not already have im-


munity. It simply recognizes any immunity that exists 


and prescribes the proper treatment of claims by and 


against that sovereign. 


REFERENCES IN TEXT 


The Federal Rules of Bankruptcy Procedure, referred 


to in subsec. (a)(3), (5), are set out in the Appendix to 


this title. 


AMENDMENTS 


1994—Pub. L. 103–394 amended section generally. Prior 


to amendment, section read as follows: 


‘‘(a) A governmental unit is deemed to have waived 


sovereign immunity with respect to any claim against 


such governmental unit that is property of the estate 
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and that arose out of the same transaction or occur-


rence out of which such governmental unit’s claim 


arose. 


‘‘(b) There shall be offset against an allowed claim or 


interest of a governmental unit any claim against such 


governmental unit that is property of the estate. 


‘‘(c) Except as provided in subsections (a) and (b) of 


this section and notwithstanding any assertion of sov-


ereign immunity— 


‘‘(1) a provision of this title that contains ‘credi-


tor’, ‘entity’, or ‘governmental unit’ applies to gov-


ernmental units; and 


‘‘(2) a determination by the court of an issue aris-


ing under such a provision binds governmental 


units.’’ 


EFFECTIVE DATE OF 1994 AMENDMENT 


Amendment by Pub. L. 103–394 effective Oct. 22, 1994, 


and applicable with respect to cases commenced under 


this title before, on, and after Oct. 22, 1994, see section 


702(a), (b)(2)(B) of Pub. L. 103–394, set out as a note 


under section 101 of this title. 


§ 107. Public access to papers 


(a) Except as provided in subsection (b) of this 


section, a paper filed in a case under this title 


and the dockets of a bankruptcy court are pub-


lic records and open to examination by an entity 


at reasonable times without charge. 


(b) On request of a party in interest, the bank-


ruptcy court shall, and on the bankruptcy 


court’s own motion, the bankruptcy court 


may— 


(1) protect an entity with respect to a trade 


secret or confidential research, development, 


or commercial information; or 


(2) protect a person with respect to scandal-


ous or defamatory matter contained in a paper 


filed in a case under this title. 


(Pub. L. 95–598, Nov. 6, 1978, 92 Stat. 2556.) 


HISTORICAL AND REVISION NOTES 


SENATE REPORT NO. 95–989 


Subsection (a) of this section makes all papers filed 


in a bankruptcy case and the dockets of the bank-


ruptcy court public and open to examination at reason-


able times without charge. ‘‘Docket’’ includes the 


claims docket, the proceedings docket, and all papers 


filed in a case. 


Subsection (b) permits the court, on its own motion, 


and requires the court, on the request of a party in in-


terest, to protect trade secrets, confidential research, 


development, or commercial information, and to pro-


tect persons against scandalous or defamatory matter. 


SECTION REFERRED TO IN OTHER SECTIONS 


This section is referred to in section 106 of this title. 


§ 108. Extension of time 


(a) If applicable nonbankruptcy law, an order 


entered in a nonbankruptcy proceeding, or an 


agreement fixes a period within which the debt-


or may commence an action, and such period 


has not expired before the date of the filing of 


the petition, the trustee may commence such 


action only before the later of— 


(1) the end of such period, including any sus-


pension of such period occurring on or after 


the commencement of the case; or 


(2) two years after the order for relief. 


(b) Except as provided in subsection (a) of this 


section, if applicable nonbankruptcy law, an 


order entered in a nonbankruptcy proceeding, or 


an agreement fixes a period within which the 


debtor or an individual protected under section 


1201 or 1301 of this title may file any pleading, 


demand, notice, or proof of claim or loss, cure a 


default, or perform any other similar act, and 


such period has not expired before the date of 


the filing of the petition, the trustee may only 


file, cure, or perform, as the case may be, before 


the later of— 


(1) the end of such period, including any sus-


pension of such period occurring on or after 


the commencement of the case; or 


(2) 60 days after the order for relief. 


(c) Except as provided in section 524 of this 


title, if applicable nonbankruptcy law, an order 


entered in a nonbankruptcy proceeding, or an 


agreement fixes a period for commencing or con-


tinuing a civil action in a court other than a 


bankruptcy court on a claim against the debtor, 


or against an individual with respect to which 


such individual is protected under section 1201 


or 1301 of this title, and such period has not ex-


pired before the date of the filing of the petition, 


then such period does not expire until the later 


of— 


(1) the end of such period, including any sus-


pension of such period occurring on or after 


the commencement of the case; or 


(2) 30 days after notice of the termination or 


expiration of the stay under section 362, 922, 


1201, or 1301 of this title, as the case may be, 


with respect to such claim. 


(Pub. L. 95–598, Nov. 6, 1978, 92 Stat. 2556; Pub. L. 


98–353, title III, § 424, July 10, 1984, 98 Stat. 369; 


Pub. L. 99–554, title II, § 257(b), Oct. 27, 1986, 100 


Stat. 3114.) 


HISTORICAL AND REVISION NOTES 


LEGISLATIVE STATEMENTS 


Extension of time: The House amendment adopts sec-


tion 108(c)(1) of the Senate amendment which expressly 


includes any special suspensions of statutes of limita-


tion periods on collection outside bankruptcy when as-


sets are under the authority of a court. For example, 


section 6503(b) of the Internal Revenue Code [title 26] 


suspends collection of tax liabilities while the debtor’s 


assets are in the control or custody of a court, and for 


6 months thereafter. By adopting the language of the 


Senate amendment, the House amendment insures not 


only that the period for collection of the taxes outside 


bankruptcy will not expire during the title 11 proceed-


ings, but also that such period will not expire until at 


least 6 months thereafter, which is the minimum sus-


pension period provided by the Internal Revenue Code 


[title 26]. 


SENATE REPORT NO. 95–989 


Subsections (a) and (b), derived from Bankruptcy Act 


section 11 [section 29 of former title 11], permit the 


trustee, when he steps into the shoes of the debtor, an 


extension of time for filing an action or doing some 


other act that is required to preserve the debtor’s 


rights. Subsection (a) extends any statute of limitation 


for commencing or continuing an action by the debtor 


for two years after the date of the order for relief, un-


less it would expire later. Subsection (b) gives the 


trustee 60 days to take other actions not covered under 


subsection (a), such as filing a pleading, demand, no-


tice, or proof of claim or loss (such as an insurance 


claim), unless the period for doing the relevant act ex-


pires later than 60 days after the date of the order for 


relief. 
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1 See References in Text note below. 


Subsection (c) extends the statute of limitations for 


creditors. Thus, if a creditor is stayed from commenc-


ing or continuing an action against the debtor because 


of the bankruptcy case, then the creditor is permitted 


an additional 30 days after notice of the event by which 


the stay is terminated, whether that event be relief 


from the automatic stay under proposed 11 U.S.C. 362 or 


1301, the closing of the bankruptcy case (which termi-


nates the stay), or the exception from discharge of the 


debts on which the creditor claims. 
In the case of Federal tax liabilities, the Internal 


Revenue Code [title 26] suspends the statute of limita-


tions on a tax liability of a taxpayer from running 


while his assets are in the control or custody of a court 


and for 6 months thereafter (sec. 6503(b) of the Code 


[title 26]). The amendment applies this rule in a title 11 


proceeding. Accordingly, the statute of limitations on 


collection of a nondischargeable Federal tax liability of 


a debtor will resume running after 6 months following 


the end of the period during which the debtor’s assets 


are in the control or custody of the bankruptcy court. 


This rule will provide the Internal Revenue Service 


adequate time to collect nondischargeable taxes follow-


ing the end of the title 11 proceedings. 


AMENDMENTS 


1986—Subsec. (b). Pub. L. 99–554, § 257(b)(1), inserted 


reference to section 1201 of this title. 
Subsec. (c). Pub. L. 99–554, § 257(b)(2)(A), inserted ref-


erence to section 1201 of this title in provisions preced-


ing par. (1). 
Subsec. (c)(2). Pub. L. 99–554, § 257(b)(2)(B), which di-


rected the amendment of subsec. (c) by inserting 


‘‘1201,’’ after ‘‘722,’’ was executed to par. (2) by inserting 


‘‘1201,’’ after ‘‘922,’’ as the probable intent of Congress. 
1984—Subsec. (a). Pub. L. 98–353, § 424(b), inserted 


‘‘nonbankruptcy’’ after ‘‘applicable’’ and ‘‘entered in a’’ 


in provisions preceding par. (1). 
Subsec. (a)(1). Pub. L. 98–353, § 424(a), substituted ‘‘or’’ 


for ‘‘and’’ after the semicolon. 


Subsec. (b). Pub. L. 98–353, § 424(b), inserted ‘‘non-


bankruptcy’’ after ‘‘applicable’’ and ‘‘entered in a’’ in 


provisions preceding par. (1). 


Subsec. (b)(1). Pub. L. 98–353, § 424(a), substituted ‘‘or’’ 


for ‘‘and’’ after the semicolon. 


Subsec. (c). Pub. L. 98–353, § 424(b), inserted ‘‘non-


bankruptcy’’ after ‘‘applicable’’ and ‘‘entered in a’’ in 


provisions preceding par. (1). 


Subsec. (c)(1). Pub. L. 98–353, § 424(a), substituted ‘‘or’’ 


for ‘‘and’’ after the semicolon. 


EFFECTIVE DATE OF 1986 AMENDMENT 


Amendment by Pub. L. 99–554 effective 30 days after 


Oct. 27, 1986, but not applicable to cases commenced 


under this title before that date, see section 302(a), 


(c)(1) of Pub. L. 99–554, set out as a note under section 


581 of Title 28, Judiciary and Judicial Procedure. 


EFFECTIVE DATE OF 1984 AMENDMENT 


Amendment by Pub. L. 98–353 effective with respect 


to cases filed 90 days after July 10, 1984, see section 


552(a) of Pub. L. 98–353, set out as a note under section 


101 of this title. 


SECTION REFERRED TO IN OTHER SECTIONS 


This section is referred to in section 106 of this title. 


§ 109. Who may be a debtor 


(a) Notwithstanding any other provision of 


this section, only a person that resides or has a 


domicile, a place of business, or property in the 


United States, or a municipality, may be a debt-


or under this title. 
(b) A person may be a debtor under chapter 7 


of this title only if such person is not— 
(1) a railroad; 
(2) a domestic insurance company, bank, 


savings bank, cooperative bank, savings and 


loan association, building and loan associa-


tion, homestead association, a New Markets 


Venture Capital company as defined in section 


351 of the Small Business Investment Act of 


1958, a small business investment company li-


censed by the Small Business Administration 


under subsection (c) or (d) 1 of section 301 of 


the Small Business Investment Act of 1958, 


credit union, or industrial bank or similar in-


stitution which is an insured bank as defined 


in section 3(h) of the Federal Deposit Insur-


ance Act, except that an uninsured State 


member bank, or a corporation organized 


under section 25A of the Federal Reserve Act, 


which operates, or operates as, a multilateral 


clearing organization pursuant to section 409 


of the Federal Deposit Insurance Corporation 


Improvement Act of 1991 may be a debtor if a 


petition is filed at the direction of the Board 


of Governors of the Federal Reserve System; 


or 
(3) a foreign insurance company, bank, sav-


ings bank, cooperative bank, savings and loan 


association, building and loan association, 


homestead association, or credit union, en-


gaged in such business in the United States. 


(c) An entity may be a debtor under chapter 9 


of this title if and only if such entity— 
(1) is a municipality; 
(2) is specifically authorized, in its capacity 


as a municipality or by name, to be a debtor 


under such chapter by State law, or by a gov-


ernmental officer or organization empowered 


by State law to authorize such entity to be a 


debtor under such chapter; 
(3) is insolvent; 
(4) desires to effect a plan to adjust such 


debts; and 
(5)(A) has obtained the agreement of credi-


tors holding at least a majority in amount of 


the claims of each class that such entity in-


tends to impair under a plan in a case under 


such chapter; 
(B) has negotiated in good faith with credi-


tors and has failed to obtain the agreement of 


creditors holding at least a majority in 


amount of the claims of each class that such 


entity intends to impair under a plan in a case 


under such chapter; 
(C) is unable to negotiate with creditors be-


cause such negotiation is impracticable; or 
(D) reasonably believes that a creditor may 


attempt to obtain a transfer that is avoidable 


under section 547 of this title. 


(d) Only a railroad, a person that may be a 


debtor under chapter 7 of this title (except a 


stockbroker or a commodity broker), and an un-


insured State member bank, or a corporation or-


ganized under section 25A of the Federal Reserve 


Act, which operates, or operates as, a multi-


lateral clearing organization pursuant to sec-


tion 409 of the Federal Deposit Insurance Cor-


poration Improvement Act of 1991 may be a 


debtor under chapter 11 of this title. 
(e) Only an individual with regular income 


that owes, on the date of the filing of the peti-


tion, noncontingent, liquidated, unsecured debts 


of less than $250,000 and noncontingent, liq-
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uidated, secured debts of less than $750,000, or an 


individual with regular income and such individ-


ual’s spouse, except a stockbroker or a commod-


ity broker, that owe, on the date of the filing of 


the petition, noncontingent, liquidated, unse-


cured debts that aggregate less than $250,000 and 


noncontingent, liquidated, secured debts of less 


than $750,000 may be a debtor under chapter 13 of 


this title. 
(f) Only a family farmer with regular annual 


income may be a debtor under chapter 12 of this 


title. 
(g) Notwithstanding any other provision of 


this section, no individual or family farmer may 


be a debtor under this title who has been a debt-


or in a case pending under this title at any time 


in the preceding 180 days if— 
(1) the case was dismissed by the court for 


willful failure of the debtor to abide by orders 


of the court, or to appear before the court in 


proper prosecution of the case; or 
(2) the debtor requested and obtained the 


voluntary dismissal of the case following the 


filing of a request for relief from the auto-


matic stay provided by section 362 of this title. 


(Pub. L. 95–598, Nov. 6, 1978, 92 Stat. 2557; Pub. L. 


97–320, title VII, § 703(d), Oct. 15, 1982, 96 Stat. 


1539; Pub. L. 98–353, title III, §§ 301, 425, July 10, 


1984, 98 Stat. 352, 369; Pub. L. 99–554, title II, § 253, 


Oct. 27, 1986, 100 Stat. 3105; Pub. L. 100–597, § 2, 


Nov. 3, 1988, 102 Stat. 3028; Pub. L. 103–394, title 


I, § 108(a), title II, § 220, title IV, § 402, title V, 


§ 501(d)(2), Oct. 22, 1994, 108 Stat. 4111, 4129, 4141, 


4143; Pub. L. 106–554, § 1(a)(5) [title I, § 112(c)(1), 


(2)], § 1(a)(8) [§ 1(e)], Dec. 21, 2000, 114 Stat. 2763, 


2763A–393, 2763A–665.) 


HISTORICAL AND REVISION NOTES 


LEGISLATIVE STATEMENTS 


Section 109(b) of the House amendment adopts a pro-


vision contained in H.R. 8200 as passed by the House. 


Railroad liquidations will occur under chapter 11, not 


chapter 7. 


Section 109(c) contains a provision which tracks the 


Senate amendment as to when a municipality may be 


a debtor under chapter 11 of title 11. As under the 


Bankruptcy Act [former title 11], State law authoriza-


tion and prepetition negotiation efforts are required. 


Section 109(e) represents a compromise between H.R. 


8200 as passed by the House and the Senate amendment 


relating to the dollar amounts restricting eligibility to 


be a debtor under chapter 13 of title 11. The House 


amendment adheres to the limit of $100,000 placed on 


unsecured debts in H.R. 8200 as passed by the House. It 


adopts a midpoint of $350,000 as a limit on secured 


claims, a compromise between the level of $500,000 in 


H.R. 8200 as passed by the House and $200,000 as con-


tained in the Senate amendment. 


SENATE REPORT NO. 95–989 


This section specifies eligibility to be a debtor under 


the bankruptcy laws. The first criterion, found in the 


current Bankruptcy Act section 2a(1) [section 11(a)(1) of 


former title 11] requires that the debtor reside or have 


a domicile, a place of business, or property in the 


United States. 


Subsection (b) defines eligibility for liquidation 


under chapter 7. All persons are eligible except insur-


ance companies, and certain banking institutions. 


These exclusions are contained in current law. How-


ever, the banking institution exception is expanded in 


light of changes in various banking laws since the cur-


rent law was last amended on this point. A change is 


also made to clarify that the bankruptcy laws cover 


foreign banks and insurance companies not engaged in 


the banking or insurance business in the United States 


but having assets in the United States. Banking insti-


tutions and insurance companies engaged in business in 


this country are excluded from liquidation under the 


bankruptcy laws because they are bodies for which al-


ternate provision is made for their liquidation under 


various State or Federal regulatory laws. Conversely, 


when a foreign bank or insurance company is not en-


gaged in the banking or insurance business in the 


United States, then those regulatory laws do not apply, 


and the bankruptcy laws are the only ones available for 


administration of any assets found in United States. 
The first clause of subsection (b) provides that a rail-


road is not a debtor except where the requirements of 


section 1174 are met. 
Subsection (c) [enacted as (d)] provides that only a 


person who may be a debtor under chapter 7 and a rail-


road may also be a debtor under chapter 11, but a 


stockbroker or commodity broker is eligible for relief 


only under chapter 7. Subsection (d) [enacted as (e)] es-


tablishes dollar limitations on the amount of indebted-


ness that an individual with regular income can incur 


and yet file under chapter 13. 


HOUSE REPORT NO. 95–595 


Subsection (c) defines eligibility for chapter 9. Only a 


municipality that is unable to pay its debts as they 


mature, and that is not prohibited by State law from 


proceeding under chapter 9, is permitted to be a chap-


ter 9 debtor. The subsection is derived from Bank-


ruptcy Act § 84 [section 404 of former title 11], with two 


changes. First, section 84 requires that the municipal-


ity be ‘‘generally authorized to file a petition under 


this chapter by the legislature, or by a governmental 


officer or organization empowered by State law to au-


thorize the filing of a petition.’’ The ‘‘generally author-


ized’’ language is unclear, and has generated a problem 


for a Colorado Metropolitan District that attempted to 


use chapter IX [chapter 9 of former title 11] in 1976. The 


‘‘not prohibited’’ language provides flexibility for both 


the States and the municipalities involved, while pro-


tecting State sovereignty as required by Ashton v. Cam-


eron County Water District No. 1, 298 U.S. 513 (1936) [56 


S.Ct. 892, 80 L.Ed. 1309, 31 Am.Bankr.Rep.N.S. 96, re-


hearing denied 57 S.Ct. 5, 299 U.S. 619, 81 L.Ed. 457] and 


Bekins v. United States, 304 U.S. 27 (1938) [58 S.Ct. 811, 82 


L.Ed. 1137, 36 Am.Bankr.Rep.N.S. 187, rehearing denied 


58 S.Ct. 1043, 1044, 304 U.S. 589, 82 L.Ed. 1549]. 
The second change deletes the four prerequisites to 


filing found in section 84 [section 404 of former title 11]. 


The prerequisites require the municipality to have 


worked out a plan in advance, to have attempted to 


work out a plan without success, to fear that a creditor 


will attempt to obtain a preference, or to allege that 


prior negotiation is impracticable. The loopholes in 


those prerequisites are larger than the requirement it-


self. It was a compromise from pre-1976 chapter IX 


[chapter 9 of former title 11] under which a municipal-


ity could file only if it had worked out an adjustment 


plan in advance. In the meantime, chapter IX protec-


tion was unavailable. There was some controversy at 


the time of the enactment of current chapter IX con-


cerning deletion of the pre-negotiation requirement. It 


was argued that deletion would lead to a rash of munic-


ipal bankruptcies. The prerequisites now contained in 


section 84 were inserted to assuage that fear. They are 


largely cosmetic and precatory, however, and do not 


offer any significant deterrent to use of chapter IX. In-


stead, other factors, such as a general reluctance on 


the part of any debtor, especially a municipality, to use 


the bankruptcy laws, operates as a much more effective 


deterrent against capricious use. 
Subsection (d) permits a person that may proceed 


under chapter 7 to be a debtor under chapter 11, Reor-


ganization, with two exceptions. Railroads, which are 


excluded from chapter 7, are permitted to proceed 


under chapter 11. Stockbrokers and commodity bro-


kers, which are permitted to be debtors under chapter 


7, are excluded from chapter 11. The special rules for 
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treatment of customer accounts that are the essence of 


stockbroker and commodity broker liquidations are 


available only in chapter 7. Customers would be unpro-


tected under chapter 11. The special protective rules 


are unavailable in chapter 11 because their complexity 


would make reorganization very difficult at best, and 


unintelligible at worst. The variety of options available 


in reorganization cases make it extremely difficult to 


reorganize and continue to provide the special cus-


tomer protection necessary in these cases. 
Subsection (e) specifies eligibility for chapter 13, Ad-


justment of Debts of an Individual with Regular In-


come. An individual with regular income, or an individ-


ual with regular income and the individual’s spouse, 


may proceed under chapter 13. As noted in connection 


with the definition of the term ‘‘individual with regular 


income’’, this represents a significant departure from 


current law. The change might have been too great, 


however, without some limitation. Thus, the debtor (or 


the debtor and spouse) must have unsecured debts that 


aggregate less than $100,000, and secured debts that ag-


gregate less than $500,000. These figures will permit the 


small sole proprietor, for whom a chapter 11 reorga-


nization is too cumbersome a procedure, to proceed 


under chapter 13. It does not create a presumption that 


any sole proprietor within that range is better off in 


chapter 13 than chapter 11. The conversion rules found 


in section 1307 will govern the appropriateness of the 


two chapters for any particular individual. The figures 


merely set maximum limits. 
Whether a small business operated by a husband and 


wife, the so-called ‘‘mom and pop grocery store,’’ will 


be a partnership and thus excluded from chapter 13, or 


a business owned by an individual, will have to be de-


termined on the facts of each case. Even if partnership 


papers have not been filed, for example, the issue will 


be whether the assets of the grocery store are for the 


benefit of all creditors of the debtor or only for busi-


ness creditors, and whether such assets may be the sub-


ject of a chapter 13 proceeding. The intent of the sec-


tion is to follow current law that a partnership by es-


toppel may be adjudicated in bankruptcy and therefore 


would not prevent a chapter 13 debtor from subjecting 


assets in such a partnership to the reach of all credi-


tors in a chapter 13 case. However, if the partnership is 


found to be a partnership by agreement, even informal 


agreement, than a separate entity exists and the assets 


of that entity would be exempt from a case under chap-


ter 13. 


REFERENCES IN TEXT 


Section 351 of the Small Business Investment Act of 


1958, referred to in subsec. (b)(2), is classified to section 


689 of Title 15, Commerce and Trade. 
Section 301 of the Small Business Investment Act of 


1958, referred to in subsec. (b)(2), is classified to section 


681 of Title 15, Commerce and Trade. Subsec. (d) of sec-


tion 301 was repealed by Pub. L. 104–208, div. D, title II, 


§ 208(b)(3)(A), Sept. 30, 1996, 110 Stat. 3009–742. 
Section 3(h) of the Federal Deposit Insurance Act, re-


ferred to in subsec. (b)(2), is classified to section 1813(h) 


of Title 12, Banks and Banking. 
Section 25A of the Federal Reserve Act, referred to in 


subsecs. (b)(2) and (d), popularly known as the Edge 


Act, is classified to subchapter II (§ 611 et seq.) of chap-


ter 6 of Title 12, Banks and Banking. For complete clas-


sification of this Act to the Code, see Short Title note 


set out under section 611 of Title 12 and Tables. 
Section 409 of the Federal Deposit Insurance Corpora-


tion Improvement Act of 1991, referred to in subsecs. 


(b)(2) and (d), is classified to section 4422 of Title 12, 


Banks and Banking. 


AMENDMENTS 


2000—Subsec. (b)(2). Pub. L. 106–554, § 1(a)(8) [§ 1(e)], in-


serted ‘‘a New Markets Venture Capital company as de-


fined in section 351 of the Small Business Investment 


Act of 1958,’’ after ’’homestead association,’’. 
Pub. L. 106–554, § 1(a)(5) [title I, § 112(c)(1)], substituted 


‘‘, except that an uninsured State member bank, or a 


corporation organized under section 25A of the Federal 


Reserve Act, which operates, or operates as, a multi-


lateral clearing organization pursuant to section 409 of 


the Federal Deposit Insurance Corporation Improve-


ment Act of 1991 may be a debtor if a petition is filed 


at the direction of the Board of Governors of the Fed-


eral Reserve System; or’’ for ‘‘; or’’. 
Subsec. (d). Pub. L. 106–554, § 1(a)(5) [title I, § 112(c)(2)], 


amended subsec. (d) generally. Prior to amendment, 


subsec. (d) read as follows: ‘‘Only a person that may be 


a debtor under chapter 7 of this title, except a stock-


broker or a commodity broker, and a railroad may be 


a debtor under chapter 11 of this title.’’ 
1994—Subsec. (b)(2). Pub. L. 103–394, §§ 220, 501(d)(2), in-


serted ‘‘a small business investment company licensed 


by the Small Business Administration under subsection 


(c) or (d) of section 301 of the Small Business Invest-


ment Act of 1958,’’ after ‘‘homestead association,’’ and 


struck out ‘‘(12 U.S.C. 1813(h))’’ after ‘‘Insurance Act’’. 
Subsec. (c)(2). Pub. L. 103–394, § 402, substituted ‘‘spe-


cifically authorized, in its capacity as a municipality 


or by name,’’ for ‘‘generally authorized’’. 
Subsec. (e). Pub. L. 103–394, § 108(a), substituted 


‘‘$250,000’’ and ‘‘$750,000’’ for ‘‘$100,000’’ and ‘‘$350,000’’, 


respectively, in two places. 
1988—Subsec. (c)(3). Pub. L. 100–597 struck out ‘‘or un-


able to meet such entity’s debts as such debts mature’’ 


after ‘‘insolvent’’. 
1986—Subsec. (f). Pub. L. 99–554, § 253(1)(B), (2), added 


subsec. (f) and redesignated former subsec. (f) as (g). 
Subsec. (g). Pub. L. 99–554, § 253(1), redesignated 


former subsec. (f) as (g) and inserted reference to fam-


ily farmer. 
1984—Subsec. (a). Pub. L. 98–353, § 425(a), struck out 


‘‘in the United States,’’ after ‘‘only a person that re-


sides’’. 
Subsec. (c)(5)(D). Pub. L. 98–353, § 425(b), substituted 


‘‘transfer that is avoidable under section 547 of this 


title’’ for ‘‘preference’’. 
Subsec. (d). Pub. L. 98–353, § 425(c), substituted 


‘‘stockbroker’’ for ‘‘stockholder’’. 
Subsec. (f). Pub. L. 98–353, § 301, added subsec. (f). 
1982—Subsec. (b)(2). Pub. L. 97–320 inserted reference 


to industrial banks or similar institutions which are 


insured banks as defined in section 3(h) of the Federal 


Deposit Insurance Act (12 U.S.C. 1813(h)). 


EFFECTIVE DATE OF 1994 AMENDMENT 


Amendment by Pub. L. 103–394 effective Oct. 22, 1994, 


and not applicable with respect to cases commenced 


under this title before Oct. 22, 1994, see section 702 of 


Pub. L. 103–394, set out as a note under section 101 of 


this title. 


EFFECTIVE DATE OF 1988 AMENDMENT 


Amendment by Pub. L. 100–597 effective Nov. 3, 1988, 


but not applicable to any case commenced under this 


title before that date, see section 12 of Pub. L. 100–597, 


set out as a note under section 101 of this title. 


EFFECTIVE DATE OF 1986 AMENDMENT 


Amendment by Pub. L. 99–554 effective 30 days after 


Oct. 27, 1986, but not applicable to cases commenced 


under this title before that date, see section 302(a), 


(c)(1) of Pub. L. 99–554, set out as a note under section 


581 of Title 28, Judiciary and Judicial Procedure. 


EFFECTIVE DATE OF 1984 AMENDMENT 


Amendment by Pub. L. 98–353 effective with respect 


to cases filed 90 days after July 10, 1984, see section 


552(a) of Pub. L. 98–353, set out as a note under section 


101 of this title. 


ADJUSTMENT OF DOLLAR AMOUNTS 


For adjustment of dollar amounts specified in subsec. 


(e) of this section by the Judicial Conference of the 


United States, effective Apr. 1, 2001, see note set out 


under section 104 of this title. 


SECTION REFERRED TO IN OTHER SECTIONS 


This section is referred to in sections 104, 349, 921 of 


this title. 
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§ 110. Penalty for persons who negligently or 
fraudulently prepare bankruptcy petitions 


(a) In this section— 
(1) ‘‘bankruptcy petition preparer’’ means a 


person, other than an attorney or an employee 


of an attorney, who prepares for compensation 


a document for filing; and 
(2) ‘‘document for filing’’ means a petition or 


any other document prepared for filing by a 


debtor in a United States bankruptcy court or 


a United States district court in connection 


with a case under this title. 


(b)(1) A bankruptcy petition preparer who pre-


pares a document for filing shall sign the docu-


ment and print on the document the preparer’s 


name and address. 
(2) A bankruptcy petition preparer who fails to 


comply with paragraph (1) may be fined not 


more than $500 for each such failure unless the 


failure is due to reasonable cause. 
(c)(1) A bankruptcy petition preparer who pre-


pares a document for filing shall place on the 


document, after the preparer’s signature, an 


identifying number that identifies individuals 


who prepared the document. 
(2) For purposes of this section, the identify-


ing number of a bankruptcy petition preparer 


shall be the Social Security account number of 


each individual who prepared the document or 


assisted in its preparation. 
(3) A bankruptcy petition preparer who fails to 


comply with paragraph (1) may be fined not 


more than $500 for each such failure unless the 


failure is due to reasonable cause. 
(d)(1) A bankruptcy petition preparer shall, 


not later than the time at which a document for 


filing is presented for the debtor’s signature, 


furnish to the debtor a copy of the document. 
(2) A bankruptcy petition preparer who fails to 


comply with paragraph (1) may be fined not 


more than $500 for each such failure unless the 


failure is due to reasonable cause. 
(e)(1) A bankruptcy petition preparer shall not 


execute any document on behalf of a debtor. 
(2) A bankruptcy petition preparer may be 


fined not more than $500 for each document exe-


cuted in violation of paragraph (1). 
(f)(1) A bankruptcy petition preparer shall not 


use the word ‘‘legal’’ or any similar term in any 


advertisements, or advertise under any category 


that includes the word ‘‘legal’’ or any similar 


term. 
(2) A bankruptcy petition preparer shall be 


fined not more than $500 for each violation of 


paragraph (1). 
(g)(1) A bankruptcy petition preparer shall not 


collect or receive any payment from the debtor 


or on behalf of the debtor for the court fees in 


connection with filing the petition. 
(2) A bankruptcy petition preparer shall be 


fined not more than $500 for each violation of 


paragraph (1). 
(h)(1) Within 10 days after the date of the fil-


ing of a petition, a bankruptcy petition preparer 


shall file a declaration under penalty of perjury 


disclosing any fee received from or on behalf of 


the debtor within 12 months immediately prior 


to the filing of the case, and any unpaid fee 


charged to the debtor. 
(2) The court shall disallow and order the im-


mediate turnover to the bankruptcy trustee of 


any fee referred to in paragraph (1) found to be 


in excess of the value of services rendered for 


the documents prepared. An individual debtor 


may exempt any funds so recovered under sec-


tion 522(b). 
(3) The debtor, the trustee, a creditor, or the 


United States trustee may file a motion for an 


order under paragraph (2). 
(4) A bankruptcy petition preparer shall be 


fined not more than $500 for each failure to com-


ply with a court order to turn over funds within 


30 days of service of such order. 


(i)(1) If a bankruptcy case or related proceed-


ing is dismissed because of the failure to file 


bankruptcy papers, including papers specified in 


section 521(1) of this title, the negligence or in-


tentional disregard of this title or the Federal 


Rules of Bankruptcy Procedure by a bankruptcy 


petition preparer, or if a bankruptcy petition 


preparer violates this section or commits any 


fraudulent, unfair, or deceptive act, the bank-


ruptcy court shall certify that fact to the dis-


trict court, and the district court, on motion of 


the debtor, the trustee, or a creditor and after a 


hearing, shall order the bankruptcy petition 


preparer to pay to the debtor— 


(A) the debtor’s actual damages; 


(B) the greater of— 


(i) $2,000; or 


(ii) twice the amount paid by the debtor to 


the bankruptcy petition preparer for the 


preparer’s services; and 


(C) reasonable attorneys’ fees and costs in 


moving for damages under this subsection. 


(2) If the trustee or creditor moves for dam-


ages on behalf of the debtor under this sub-


section, the bankruptcy petition preparer shall 


be ordered to pay the movant the additional 


amount of $1,000 plus reasonable attorneys’ fees 


and costs incurred. 


(j)(1) A debtor for whom a bankruptcy petition 


preparer has prepared a document for filing, the 


trustee, a creditor, or the United States trustee 


in the district in which the bankruptcy petition 


preparer resides, has conducted business, or the 


United States trustee in any other district in 


which the debtor resides may bring a civil ac-


tion to enjoin a bankruptcy petition preparer 


from engaging in any conduct in violation of 


this section or from further acting as a bank-


ruptcy petition preparer. 


(2)(A) In an action under paragraph (1), if the 


court finds that— 


(i) a bankruptcy petition preparer has— 


(I) engaged in conduct in violation of this 


section or of any provision of this title a vio-


lation of which subjects a person to criminal 


penalty; 


(II) misrepresented the preparer’s experi-


ence or education as a bankruptcy petition 


preparer; or 


(III) engaged in any other fraudulent, un-


fair, or deceptive conduct; and 


(ii) injunctive relief is appropriate to pre-


vent the recurrence of such conduct, 


the court may enjoin the bankruptcy petition 


preparer from engaging in such conduct. 


(B) If the court finds that a bankruptcy peti-


tion preparer has continually engaged in con-
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1 So in original. Probably should be ‘‘attorneys’ ’’. 


duct described in subclause (I), (II), or (III) of 


clause (i) and that an injunction prohibiting 


such conduct would not be sufficient to prevent 


such person’s interference with the proper ad-


ministration of this title, or has not paid a pen-


alty imposed under this section, the court may 


enjoin the person from acting as a bankruptcy 


petition preparer. 


(3) The court shall award to a debtor, trustee, 


or creditor that brings a successful action under 


this subsection reasonable attorney’s 1 fees and 


costs of the action, to be paid by the bankruptcy 


petition preparer. 


(k) Nothing in this section shall be construed 


to permit activities that are otherwise prohib-


ited by law, including rules and laws that pro-


hibit the unauthorized practice of law. 


(Added Pub. L. 103–394, title III, § 308(a), Oct. 22, 


1994, 108 Stat. 4135.) 


REFERENCES IN TEXT 


The Federal Rules of Bankruptcy Procedure, referred 


to in subsec. (i)(1), are set out in the Appendix to this 


title. 


EFFECTIVE DATE 


Section effective Oct. 22, 1994, and not applicable with 


respect to cases commenced under this title before Oct. 


22, 1994, see section 702 of Pub. L. 103–394, set out as an 


Effective Date of 1994 Amendment note under section 


101 of this title. 


CHAPTER 3—CASE ADMINISTRATION 


SUBCHAPTER I—COMMENCEMENT OF A CASE 


Sec. 


301. Voluntary cases. 


302. Joint cases. 


303. Involuntary cases. 


304. Cases ancillary to foreign proceedings. 


305. Abstention. 


306. Limited appearance. 


307. United States trustee. 


SUBCHAPTER II—OFFICERS 


321. Eligibility to serve as trustee. 


322. Qualification of trustee. 


323. Role and capacity of trustee. 


324. Removal of trustee or examiner. 


325. Effect of vacancy. 


326. Limitation on compensation of trustee. 


327. Employment of professional persons. 


328. Limitation on compensation of professional 


persons. 


329. Debtor’s transactions with attorneys. 


330. Compensation of officers. 


331. Interim compensation. 


SUBCHAPTER III—ADMINISTRATION 


341. Meetings of creditors and equity security 


holders. 


342. Notice. 


343. Examination of the debtor. 


344. Self-incrimination; immunity. 


345. Money of estates. 


346. Special tax provisions. 


347. Unclaimed property. 


348. Effect of conversion. 


349. Effect of dismissal. 


350. Closing and reopening cases. 


SUBCHAPTER IV—ADMINISTRATIVE POWERS 


361. Adequate protection. 


362. Automatic stay. 


Sec. 


363. Use, sale, or lease of property. 
364. Obtaining credit. 
365. Executory contracts and unexpired leases. 
366. Utility service. 


AMENDMENTS 


1986—Pub. L. 99–554, title II, § 205(b), Oct. 27, 1986, 100 


Stat. 3098, added item 307. 


CHAPTER REFERRED TO IN OTHER SECTIONS 


This chapter is referred to in sections 103, 782 of this 


title; title 15 section 78fff. 


SUBCHAPTER I—COMMENCEMENT OF A 
CASE 


§ 301. Voluntary cases 


A voluntary case under a chapter of this title 
is commenced by the filing with the bankruptcy 
court of a petition under such chapter by an en-
tity that may be a debtor under such chapter. 
The commencement of a voluntary case under a 
chapter of this title constitutes an order for re-
lief under such chapter. 


(Pub. L. 95–598, Nov. 6, 1978, 92 Stat. 2558.) 


HISTORICAL AND REVISION NOTES 


LEGISLATIVE STATEMENTS 


Sections 301, 302, 303, and 304 are all modified in the 


House amendment to adopt an idea contained in sec-


tions 301 and 303 of the Senate amendment requiring a 


petition commencing a case to be filed with the bank-


ruptcy court. The exception contained in section 301 of 


the Senate bill relating to cases filed under chapter 9 


is deleted. Chapter 9 cases will be handled by a bank-


ruptcy court as are other title 11 cases. 


SENATE REPORT NO. 95–989 


Section 301 specifies the manner in which a voluntary 


bankruptcy case is commenced. The debtor files a peti-


tion under this section under the particular operative 


chapter of the bankruptcy code under which he wishes 


to proceed. The filing of the petition constitutes an 


order for relief in the case under that chapter. The sec-


tion contains no change from current law, except for 


the use of the phrase ‘‘order for relief’’ instead of ‘‘ad-


judication.’’ The term adjudication is replaced by a less 


pejorative phrase in light of the clear power of Con-


gress to permit voluntary bankruptcy without the ne-


cessity for an adjudication, as under the 1898 act 


[former title 11], which was adopted when voluntary 


bankruptcy was a concept not thoroughly tested. 


SECTION REFERRED TO IN OTHER SECTIONS 


This section is referred to in sections 101, 362, 365, 522, 


541, 901, 921 of this title. 


§ 302. Joint cases 


(a) A joint case under a chapter of this title is 


commenced by the filing with the bankruptcy 


court of a single petition under such chapter by 


an individual that may be a debtor under such 


chapter and such individual’s spouse. The com-


mencement of a joint case under a chapter of 


this title constitutes an order for relief under 


such chapter. 
(b) After the commencement of a joint case, 


the court shall determine the extent, if any, to 


which the debtors’ estates shall be consolidated. 


(Pub. L. 95–598, Nov. 6, 1978, 92 Stat. 2558.) 


HISTORICAL AND REVISION NOTES 


SENATE REPORT NO. 95–989 


A joint case is a voluntary bankruptcy case concern-


ing a wife and husband. Under current law, there is no 
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explicit provision for joint cases. Very often, however, 


in the consumer debtor context, a husband and wife are 


jointly liable on their debts, and jointly hold most of 


their property. A joint case will facilitate consolida-


tion of their estates, to the benefit of both the debtors 


and their creditors, because the cost of administration 


will be reduced, and there will be only one filing fee. 
Section 302 specifies that a joint case is commenced 


by the filing of a petition under an appropriate chapter 


by an individual and that individual’s spouse. Thus, one 


spouse cannot take the other into bankruptcy without 


the other’s knowledge or consent. The filing of the peti-


tion constitutes an order for relief under the chapter 


selected. 
Subsection (b) requires the court to determine the ex-


tent, if any, to which the estates of the two debtors will 


be consolidated; that is, assets and liabilities combined 


in a single pool to pay creditors. Factors that will be 


relevant in the court’s determination include the ex-


tent of jointly held property and the amount of jointly- 


owned debts. The section, of course, is not license to 


consolidate in order to avoid other provisions of the 


title to the detriment of either the debtors or their 


creditors. It is designed mainly for ease of administra-


tion. 


SECTION REFERRED TO IN OTHER SECTIONS 


This section is referred to in sections 101, 362, 365, 522, 


541 of this title. 


§ 303. Involuntary cases 


(a) An involuntary case may be commenced 


only under chapter 7 or 11 of this title, and only 


against a person, except a farmer, family farm-


er, or a corporation that is not a moneyed, busi-


ness, or commercial corporation, that may be a 


debtor under the chapter under which such case 


is commenced. 
(b) An involuntary case against a person is 


commenced by the filing with the bankruptcy 


court of a petition under chapter 7 or 11 of this 


title— 
(1) by three or more entities, each of which 


is either a holder of a claim against such per-


son that is not contingent as to liability or 


the subject of a bona fide dispute, or an inden-


ture trustee representing such a holder, if such 


claims aggregate at least $10,000 more than the 


value of any lien on property of the debtor se-


curing such claims held by the holders of such 


claims; 
(2) if there are fewer than 12 such holders, 


excluding any employee or insider of such per-


son and any transferee of a transfer that is 


voidable under section 544, 545, 547, 548, 549, or 


724(a) of this title, by one or more of such 


holders that hold in the aggregate at least 


$10,000 of such claims; 
(3) if such person is a partnership— 


(A) by fewer than all of the general part-


ners in such partnership; or 
(B) if relief has been ordered under this 


title with respect to all of the general part-


ners in such partnership, by a general part-


ner in such partnership, the trustee of such 


a general partner, or a holder of a claim 


against such partnership; or 


(4) by a foreign representative of the estate 


in a foreign proceeding concerning such per-


son. 


(c) After the filing of a petition under this sec-


tion but before the case is dismissed or relief is 


ordered, a creditor holding an unsecured claim 


that is not contingent, other than a creditor fil-


ing under subsection (b) of this section, may 


join in the petition with the same effect as if 


such joining creditor were a petitioning creditor 


under subsection (b) of this section. 
(d) The debtor, or a general partner in a part-


nership debtor that did not join in the petition, 


may file an answer to a petition under this sec-


tion. 
(e) After notice and a hearing, and for cause, 


the court may require the petitioners under this 


section to file a bond to indemnify the debtor 


for such amounts as the court may later allow 


under subsection (i) of this section. 
(f) Notwithstanding section 363 of this title, 


except to the extent that the court orders other-


wise, and until an order for relief in the case, 


any business of the debtor may continue to oper-


ate, and the debtor may continue to use, ac-


quire, or dispose of property as if an involuntary 


case concerning the debtor had not been com-


menced. 
(g) At any time after the commencement of an 


involuntary case under chapter 7 of this title 


but before an order for relief in the case, the 


court, on request of a party in interest, after no-


tice to the debtor and a hearing, and if nec-


essary to preserve the property of the estate or 


to prevent loss to the estate, may order the 


United States trustee to appoint an interim 


trustee under section 701 of this title to take 


possession of the property of the estate and to 


operate any business of the debtor. Before an 


order for relief, the debtor may regain posses-


sion of property in the possession of a trustee 


ordered appointed under this subsection if the 


debtor files such bond as the court requires, con-


ditioned on the debtor’s accounting for and de-


livering to the trustee, if there is an order for 


relief in the case, such property, or the value, as 


of the date the debtor regains possession, of such 


property. 
(h) If the petition is not timely controverted, 


the court shall order relief against the debtor in 


an involuntary case under the chapter under 


which the petition was filed. Otherwise, after 


trial, the court shall order relief against the 


debtor in an involuntary case under the chapter 


under which the petition was filed, only if— 
(1) the debtor is generally not paying such 


debtor’s debts as such debts become due unless 


such debts are the subject of a bona fide dis-


pute; or 
(2) within 120 days before the date of the fil-


ing of the petition, a custodian, other than a 


trustee, receiver, or agent appointed or au-


thorized to take charge of less than substan-


tially all of the property of the debtor for the 


purpose of enforcing a lien against such prop-


erty, was appointed or took possession. 


(i) If the court dismisses a petition under this 


section other than on consent of all petitioners 


and the debtor, and if the debtor does not waive 


the right to judgment under this subsection, the 


court may grant judgment— 
(1) against the petitioners and in favor of the 


debtor for— 
(A) costs; or 
(B) a reasonable attorney’s fee; or 


(2) against any petitioner that filed the peti-


tion in bad faith, for— 
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(A) any damages proximately caused by 


such filing; or 


(B) punitive damages. 


(j) Only after notice to all creditors and a 


hearing may the court dismiss a petition filed 


under this section— 


(1) on the motion of a petitioner; 


(2) on consent of all petitioners and the debt-


or; or 


(3) for want of prosecution. 


(k) Notwithstanding subsection (a) of this sec-


tion, an involuntary case may be commenced 


against a foreign bank that is not engaged in 


such business in the United States only under 


chapter 7 of this title and only if a foreign pro-


ceeding concerning such bank is pending. 


(Pub. L. 95–598, Nov. 6, 1978, 92 Stat. 2559; Pub. L. 


98–353, title III, §§ 426, 427, July 10, 1984, 98 Stat. 


369; Pub. L. 99–554, title II, §§ 204, 254, 283(b), Oct. 


27, 1986, 100 Stat. 3097, 3105, 3116; Pub. L. 103–394, 


title I, § 108(b), Oct. 22, 1994, 108 Stat. 4112.) 


HISTORICAL AND REVISION NOTES 


LEGISLATIVE STATEMENTS 


Section 303(b)(1) is modified to make clear that unse-


cured claims against the debtor must be determined by 


taking into account liens securing property held by 


third parties. 


Section 303(b)(3) adopts a provision contained in the 


Senate amendment indicating that an involuntary pe-


tition may be commenced against a partnership by 


fewer than all of the general partners in such partner-


ship. Such action may be taken by fewer than all of the 


general partners notwithstanding a contrary agree-


ment between the partners or State or local law. 


Section 303(h)(1) in the House amendment is a com-


promise of standards found in H.R. 8200 as passed by the 


House and the Senate amendment pertaining to the 


standards that must be met in order to obtain an order 


for relief in an involuntary case under title 11. The lan-


guage specifies that the court will order such relief 


only if the debtor is generally not paying debtor’s debts 


as they become due. 


Section 303(h)(2) reflects a compromise pertaining to 


section 543 of title 11 relating to turnover of property 


by a custodian. It provides an alternative test to sup-


port an order for relief in an involuntary case. If a cus-


todian, other than a trustee, receiver, or agent ap-


pointed or authorized to take charge of less than sub-


stantially all of the property of the debtor for the pur-


pose of enforcing a lien against such property, was ap-


pointed or took possession within 120 days before the 


date of the filing of the petition, then the court may 


order relief in the involuntary case. The test under sec-


tion 303(h)(2) differs from section 3a(5) of the Bank-


ruptcy Act [section 21(a)(5) of former title 11], which re-


quires an involuntary case to be commenced before the 


earlier of time such custodian was appointed or took 


possession. The test in section 303(h)(2) authorizes an 


order for relief to be entered in an involuntary case 


from the later date on which the custodian was ap-


pointed or took possession. 


SENATE REPORT NO. 95–989 


Section 303 governs the commencement of involun-


tary cases under title 11. An involuntary case may be 


commenced only under chapter 7, Liquidation, or chap-


ter 11, Reorganization. Involuntary cases are not per-


mitted for municipalities, because to do so may con-


stitute an invasion of State sovereignty contrary to 


the 10th amendment, and would constitute bad policy, 


by permitting the fate of a municipality, governed by 


officials elected by the people of the municipality, to 


be determined by a small number of creditors of the 


municipality. Involuntary chapter 13 cases are not per-


mitted either. To do so would constitute bad policy, be-


cause chapter 13 only works when there is a willing 


debtor that wants to repay his creditors. Short of in-


voluntary servitude, it is difficult to keep a debtor 


working for his creditors when he does not want to pay 


them back. See chapter 3, supra. 
The exceptions contained in current law that prohibit 


involuntary cases against farmers, ranchers and elee-


mosynary institutions are continued. Farmers and 


ranchers are excepted because of the cyclical nature of 


their business. One drought year or one year of low 


prices, as a result of which a farmer is temporarily un-


able to pay his creditors, should not subject him to in-


voluntary bankruptcy. Eleemosynary institutions, 


such as churches, schools, and charitable organizations 


and foundations, likewise are exempt from involuntary 


bankruptcy. 
The provisions for involuntary chapter 11 cases is a 


slight change from present law, based on the proposed 


consolidation of the reorganization chapters. Cur-


rently, involuntary cases are permitted under chapters 


X and XII [chapters 10 and 12 of former title 11] but not 


under chapter XI [chapter 11 of former title 11]. The 


consolidation requires a single rule for all kinds of re-


organization proceedings. Because the assets of an in-


solvent debtor belong equitably to his creditors, the 


bill permits involuntary cases in order that creditors 


may realize on their assets through reorganization as 


well as through liquidation. 
Subsection (b) of the section specifies who may file 


an involuntary petition. As under current law, if the 


debtor has more than 12 creditors, three creditors must 


join in the involuntary petition. The dollar amount 


limitation is changed from current law to $5,000. The 


new amount applies both to liquidation and reorganiza-


tion cases in order that there not be an artificial dif-


ference between the two chapters that would provide an 


incentive for one or the other. Subsection (b)(1) makes 


explicit the right of an indenture trustee to be one of 


the three petitioning creditors on behalf of the credi-


tors the trustee represents under the indenture. If all of 


the general partners in a partnership are in bank-


ruptcy, then the trustee of a single general partner 


may file an involuntary petition against the partner-


ship. Finally, a foreign representative may file an in-


voluntary case concerning the debtor in the foreign 


proceeding, in order to administer assets in this coun-


try. This subsection is not intended to overrule Bank-


ruptcy Rule 104(d), which places certain restrictions on 


the transfer of claims for the purpose of commencing 


an involuntary case. That Rule will be continued under 


section 405(d) of this bill. 
Subsection (c) permits creditors other than the origi-


nal petitioning creditors to join in the petition with 


the same effect as if the joining creditor had been one 


of the original petitioning creditors. Thus, if the claim 


of one of the original petitioning creditors is dis-


allowed, the case will not be dismissed for want of 


three creditors or want of $5,000 in petitioning claims if 


the joining creditor suffices to fulfill the statutory re-


quirements. 
Subsection (d) permits the debtor to file an answer to 


an involuntary petition. The subsection also permits a 


general partner in a partnership debtor to answer an 


involuntary petition against the partnership if he did 


not join in the petition. Thus, a partnership petition by 


less than all of the general partners is treated as an in-


voluntary, not a voluntary, petition. 
The court may, under subsection (e), require the peti-


tioners to file a bond to indemnify the debtor for such 


amounts as the court may later allow under subsection 


(i). Subsection (i) provides for costs, attorneys fees, and 


damages in certain circumstances. The bonding re-


quirement will discourage frivolous petitions as well as 


spiteful petitions based on a desire to embarrass the 


debtor (who may be a competitor of a petitioning credi-


tor) or to put the debtor out of business without good 


cause. An involuntary petition may put a debtor out of 


business even if it is without foundation and is later 


dismissed. 
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Subsection (f) is both a clarification and a change 


from existing law. It permits the debtor to continue to 


operate any business of the debtor and to dispose of 


property as if the case had not been commenced. The 


court is permitted, however, to control the debtor’s 


powers under this subsection by appropriate orders, 


such as where there is a fear that the debtor may at-


tempt to abscond with assets, dispose of them at less 


than their fair value, or dismantle his business, all to 


the detriment of the debtor’s creditors. 
The court may also, under subsection (g), appoint an 


interim trustee to take possession of the debtor’s prop-


erty and to operate any business of the debtor, pending 


trial on the involuntary petition. The court may make 


such an order only on the request of a party in interest, 


and after notice to the debtor and a hearing. There 


must be a showing that a trustee is necessary to pre-


serve the property of the estate or to prevent loss to 


the estate. The debtor may regain possession by post-


ing a sufficient bond. 
Subsection (h) provides the standard for an order for 


relief on an involuntary petition. If the petition is not 


timely controverted (the Rules of Bankruptcy Proce-


dure will fix time limits), the court orders relief after 


a trial, only if the debtor is generally unable to pay its 


debts as they mature, or if the debtor has failed to pay 


a major portion of his debts as they become due, or if 


a custodian was appointed during the 90-day period pre-


ceding the filing of the petition. The first two tests are 


variations of the equity insolvency test. They represent 


the most significant departure from present law con-


cerning the grounds for involuntary bankruptcy, which 


requires an act of bankruptcy. Proof of the commission 


of an act of bankruptcy has frequently required a show-


ing that the debtor was insolvent on a ‘‘balance-sheet’’ 


test when the act was committed. This bill abolishes 


the concept of acts of bankruptcy. 
The equity insolvency test has been in equity juris-


prudence for hundreds of years, and though it is new in 


the bankruptcy context (except in chapter X [chapter 


10 of former title 11]), the bankruptcy courts should 


have no difficulty in applying it. The third test, ap-


pointment of a custodian within ninety days before the 


petition, is provided for simplicity. It is not a partial 


re-enactment of acts of bankruptcy. If a custodian of 


all or substantially all of the property of the debtor has 


been appointed, this paragraph creates an irrebuttable 


presumption that the debtor is unable to pay its debts 


as they mature. Moreover, once a proceeding to liq-


uidate assets has been commenced, the debtor’s credi-


tors have an absolute right to have the liquidation (or 


reorganization) proceed in the bankruptcy court and 


under the bankruptcy laws with all of the appropriate 


creditor and debtor protections that those laws pro-


vide. Ninety days gives creditors ample time in which 


to seek bankruptcy liquidation after the appointment 


of a custodian. If they wait beyond the ninety day pe-


riod, they are not precluded from filing an involuntary 


petition. They are simply required to prove equity in-


solvency rather than the more easily provable custo-


dian test. 
Subsection (i) permits the court to award costs, rea-


sonable attorney’s fees, or damages if an involuntary 


petition is dismissed other than by consent of all peti-


tioning creditors and the debtor. The damages that the 


court may award are those that may be caused by the 


taking of possession of the debtor’s property under sub-


section (g) or section 1104 of the bankruptcy code. In 


addition, if a petitioning creditor filed the petition in 


bad faith, the court may award the debtor any damages 


proximately caused by the filing of the petition. These 


damages may include such items as loss of business 


during and after the pendency of the case, and so on. 


‘‘Or’’ is not exclusive in this paragraph. The court may 


grant any or all of the damages provided for under the 


provision. Dismissal in the best interests of credits 


under section 305(a)(1) would not give rise to a damages 


claim. 
Under subsection (j), the court may dismiss the peti-


tion by consent only after giving notice to all credi-


tors. The purpose of the subsection is to prevent collu-


sive settlements among the debtor and the petitioning 


creditors while other creditors, that wish to see relief 


ordered with respect to the debtor but that did not par-


ticipate in the case, are left without sufficient protec-


tion. 
Subsection (k) governs involuntary cases against for-


eign banks that are not engaged in business in the 


United States but that have assets located here. The 


subsection prevents a foreign bank from being placed 


into bankruptcy in this country unless a foreign pro-


ceeding against the bank is pending. The special pro-


tection afforded by this section is needed to prevent 


creditors from effectively closing down a foreign bank 


by the commencement of an involuntary bankruptcy 


case in this country unless that bank is involved in a 


proceeding under foreign law. An involuntary case 


commenced under this subsection gives the foreign rep-


resentative an alternative to commencing a case ancil-


lary to a foreign proceeding under section 304. 


AMENDMENTS 


1994—Subsec. (b). Pub. L. 103–394 substituted ‘‘$10,000’’ 


for ‘‘$5,000’’ in pars. (1) and (2). 
1986—Subsec. (a). Pub. L. 99–554, § 254, inserted ref-


erence to family farmer. 
Subsec. (b). Pub. L. 99–554, § 283(b)(1), substituted 


‘‘subject of’’ for ‘‘subject on’’. 
Subsec. (g). Pub. L. 99–554, § 204(1), substituted ‘‘may 


order the United States trustee to appoint’’ for ‘‘may 


appoint’’. 
Subsec. (h)(1). Pub. L. 99–554, § 283(b)(2), substituted 


‘‘are the’’ for ‘‘that are the’’. 
Subsec. (i)(1). Pub. L. 99–554, § 204(2), inserted ‘‘or’’ at 


end of subpar. (A) and struck out subpar. (C) which read 


as follows: ‘‘any damages proximately caused by the 


taking of possession of the debtor’s property by a trust-


ee appointed under subsection (g) of this section or sec-


tion 1104 of this title; or’’. 
1984—Subsec. (b). Pub. L. 98–353, § 426(a), inserted 


‘‘against a person’’ after ‘‘involuntary case’’. 
Subsec. (b)(1). Pub. L. 98–353, § 426(b)(1), inserted ‘‘or 


the subject on a bona fide dispute,’’. 
Subsec. (h)(1). Pub. L. 98–353, § 426(b)(2), inserted ‘‘un-


less such debts that are the subject of a bona fide dis-


pute’’. 
Subsec. (j)(2). Pub. L. 98–353, § 427, substituted ‘‘debt-


or’’ for ‘‘debtors’’. 


EFFECTIVE DATE OF 1994 AMENDMENT 


Amendment by Pub. L. 103–394 effective Oct. 22, 1994, 


and not applicable with respect to cases commenced 


under this title before Oct. 22, 1994, see section 702 of 


Pub. L. 103–394, set out as a note under section 101 of 


this title. 


EFFECTIVE DATE OF 1986 AMENDMENT 


Effective date and applicability of amendment by sec-


tion 204 of Pub. L. 99–554 dependent upon the judicial 


district involved, see section 302(d), (e) of Pub. L. 


99–554, set out as a note under section 581 of Title 28, 


Judiciary and Judicial Procedure. 
Amendment by section 254 of Pub. L. 99–554 effective 


30 days after Oct. 27, 1986, but not applicable to cases 


commenced under this title before that date, see sec-


tion 302(a), (c)(1) of Pub. L. 99–554. 
Amendment by section 283 of Pub. L. 99–554 effective 


30 days after Oct. 27, 1986, see section 302(a) of Pub. L. 


99–554. 


EFFECTIVE DATE OF 1984 AMENDMENT 


Amendment by sections 426(a) and 427 of Pub. L. 


98–353 effective with respect to cases filed 90 days after 


July 10, 1984, and amendment by section 426(b) of Pub. 


L. 98–353 effective July 10, 1984, see section 552(a), (b) of 


Pub. L. 98–353, set out as a note under section 101 of 


this title. 


ADJUSTMENT OF DOLLAR AMOUNTS 


For adjustment of dollar amounts specified in subsec. 


(b)(1), (2) of this section by the Judicial Conference of 
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the United States, effective Apr. 1, 2001, see note set 


out under section 104 of this title. 


SECTION REFERRED TO IN OTHER SECTIONS 


This section is referred to in sections 101, 104, 106, 306, 


362, 503, 504, 522, 541, 549 of this title; title 28 sections 


1411, 1480. 


§ 304. Cases ancillary to foreign proceedings 


(a) A case ancillary to a foreign proceeding is 


commenced by the filing with the bankruptcy 


court of a petition under this section by a for-


eign representative. 


(b) Subject to the provisions of subsection (c) 


of this section, if a party in interest does not 


timely controvert the petition, or after trial, 


the court may— 


(1) enjoin the commencement or continu-


ation of— 


(A) any action against— 


(i) a debtor with respect to property in-


volved in such foreign proceeding; or 


(ii) such property; or 


(B) the enforcement of any judgment 


against the debtor with respect to such prop-


erty, or any act or the commencement or 


continuation of any judicial proceeding to 


create or enforce a lien against the property 


of such estate; 


(2) order turnover of the property of such es-


tate, or the proceeds of such property, to such 


foreign representative; or 


(3) order other appropriate relief. 


(c) In determining whether to grant relief 


under subsection (b) of this section, the court 


shall be guided by what will best assure an eco-


nomical and expeditious administration of such 


estate, consistent with— 


(1) just treatment of all holders of claims 


against or interests in such estate; 


(2) protection of claim holders in the United 


States against prejudice and inconvenience in 


the processing of claims in such foreign pro-


ceeding; 


(3) prevention of preferential or fraudulent 


dispositions of property of such estate; 


(4) distribution of proceeds of such estate 


substantially in accordance with the order 


prescribed by this title; 


(5) comity; and 


(6) if appropriate, the provision of an oppor-


tunity for a fresh start for the individual that 


such foreign proceeding concerns. 


(Pub. L. 95–598, Nov. 6, 1978, 92 Stat. 2560.) 


HISTORICAL AND REVISION NOTES 


LEGISLATIVE STATEMENTS 


Section 304(b) adopts a provision contained in the 


Senate amendment with modifications. The provision 


indicates that if a party in interest does not timely 


controvert the petition in a case ancillary to a foreign 


proceeding, or after trial on the merits, the court may 


take various actions, including enjoining the com-


mencement or continuation of any action against the 


debtor with respect to property involved in the pro-


ceeding, or against the property itself; enjoining the 


enforcement of any judgment against the debtor or the 


debtor’s property; or the commencement or continu-


ation of any judicial proceeding to create or enforce a 


lien against the property of the debtor or the estate. 


Section 304(c) is modified to indicate that the court 


shall be guided by considerations of comity in addition 


to the other factors specified therein. 


SENATE REPORT NO. 95–989 


This section governs cases filed in the bankruptcy 


courts that are ancillary to foreign proceedings. That 


is, where a foreign bankruptcy case is pending concern-


ing a particular debtor and that debtor has assets in 


this country, the foreign representative may file a peti-


tion under this section, which does not commence a full 


bankruptcy case, in order to administer assets located 


in this country, to prevent dismemberment by local 


creditors of assets located here, or for other appro-


priate relief. The debtor is given the opportunity to 


controvert the petition. 
Subsection (c) requires the court to consider several 


factors in determining what relief, if any, to grant. The 


court is to be guided by what will best assure an eco-


nomical and expeditious administration of the estate, 


consistent with just treatment of all creditors and eq-


uity security holders; protection of local creditors and 


equity security holders against prejudice and inconven-


ience in processing claims and interests in the foreign 


proceeding; prevention of preferential or fraudulent 


disposition of property of the estate; distribution of the 


proceeds of the estate substantially in conformity with 


the distribution provisions of the bankruptcy code; 


and, if the debtor is an individual, the provision of an 


opportunity for a fresh start. These guidelines are de-


signed to give the court the maximum flexibility in 


handling ancillary cases. Principles of international 


comity and respect for the judgments and laws of other 


nations suggest that the court be permitted to make 


the appropriate orders under all of the circumstances of 


each case, rather than being provided with inflexible 


rules. 


SECTION REFERRED TO IN OTHER SECTIONS 


This section is referred to in sections 101, 305, 306 of 


this title; title 28 section 1410. 


§ 305. Abstention 


(a) The court, after notice and a hearing, may 


dismiss a case under this title, or may suspend 


all proceedings in a case under this title, at any 


time if— 
(1) the interests of creditors and the debtor 


would be better served by such dismissal or 


suspension; or 
(2)(A) there is pending a foreign proceeding; 


and 
(B) the factors specified in section 304(c) of 


this title warrant such dismissal or suspen-


sion. 


(b) A foreign representative may seek dismis-


sal or suspension under subsection (a)(2) of this 


section. 
(c) An order under subsection (a) of this sec-


tion dismissing a case or suspending all proceed-


ings in a case, or a decision not so to dismiss or 


suspend, is not reviewable by appeal or other-


wise by the court of appeals under section 158(d), 


1291, or 1292 of title 28 or by the Supreme Court 


of the United States under section 1254 of title 


28. 


(Pub. L. 95–598, Nov. 6, 1978, 92 Stat. 2561; Pub. L. 


101–650, title III, § 309(a), Dec. 1, 1990, 104 Stat. 


5113; Pub. L. 102–198, § 5, Dec. 9, 1991, 105 Stat. 


1623.) 


HISTORICAL AND REVISION NOTES 


SENATE REPORT NO. 95–989 


A principle of the common law requires a court with 


jurisdiction over a particular matter to take jurisdic-
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tion. This section recognizes that there are cases in 


which it would be appropriate for the court to decline 


jurisdiction. Abstention under this section, however, is 


of jurisdiction over the entire case. Abstention from ju-


risdiction over a particular proceeding in a case is gov-


erned by proposed 28 U.S.C. 1471(c). Thus, the court is 


permitted, if the interests of creditors and the debtor 


would be better served by dismissal of the case or sus-


pension of all proceedings in the case, to so order. The 


court may dismiss or suspend under the first para-


graph, for example, if an arrangement is being worked 


out by creditors and the debtor out of court, there is no 


prejudice to the results of creditors in that arrange-


ment, and an involuntary case has been commenced by 


a few recalcitrant creditors to provide a basis for future 


threats to extract full payment. The less expensive out- 


of-court workout may better serve the interests in the 


case. Likewise, if there is pending a foreign proceeding 


concerning the debtor and the factors specified in pro-


posed 11 U.S.C. 304(c) warrant dismissal or suspension, 


the court may so act. 
Subsection (b) gives a foreign representative author-


ity to appear in the bankruptcy court to request dis-


missal or suspension. Subsection (c) makes the dismis-


sal or suspension order nonreviewable by appeal or 


otherwise. The bankruptcy court, based on its experi-


ence and discretion is vested with the power of deci-


sion. 


AMENDMENTS 


1991—Subsec. (c). Pub. L. 102–198 substituted ‘‘title 


28’’ for ‘‘this title’’ in two places. 
1990—Subsec. (c). Pub. L. 101–650 inserted before pe-


riod at end ‘‘by the court of appeals under section 


158(d), 1291, or 1292 of this title or by the Supreme Court 


of the United States under section 1254 of this title’’. 


SECTION REFERRED TO IN OTHER SECTIONS 


This section is referred to in section 306 of this title. 


§ 306. Limited appearance 


An appearance in a bankruptcy court by a for-


eign representative in connection with a peti-


tion or request under section 303, 304, or 305 of 


this title does not submit such foreign rep-


resentative to the jurisdiction of any court in 


the United States for any other purpose, but the 


bankruptcy court may condition any order 


under section 303, 304, or 305 of this title on com-


pliance by such foreign representative with the 


orders of such bankruptcy court. 


(Pub. L. 95–598, Nov. 6, 1978, 92 Stat. 2561.) 


HISTORICAL AND REVISION NOTES 


SENATE REPORT NO. 95–989 


Section 306 permits a foreign representative that is 


seeking dismissal or suspension under section 305 of an 


ancillary case or that is appearing in connection with 


a petition under section 303 or 304 to appear without 


subjecting himself to the jurisdiction of any other 


court in the United States, including State courts. The 


protection is necessary to allow the foreign representa-


tive to present his case and the case of the foreign es-


tate, without waiving the normal jurisdictional rules of 


the foreign country. That is, creditors in this country 


will still have to seek redress against the foreign estate 


according to the host country’s jurisdictional rules. 


Any other result would permit local creditors to obtain 


unfair advantage by filing an involuntary case, thus re-


quiring the foreign representative to appear, and then 


obtaining local jurisdiction over the representative in 


connection with his appearance in this country. That 


kind of bankruptcy law would legalize an ambush tech-


nique that has frequently been rejected by the common 


law in other contexts. 
However, the bankruptcy court is permitted under 


section 306 to condition any relief under section 303, 


304, or 305 on the compliance by the foreign representa-


tive with the orders of the bankruptcy court. The last 


provision is not carte blanche to the bankruptcy court 


to require the foreign representative to submit to juris-


diction in other courts contrary to the general policy 


of the section. It is designed to enable the bankruptcy 


court to enforce its own orders that are necessary to 


the appropriate relief granted under section 303, 304, or 


305. 


§ 307. United States trustee 


The United States trustee may raise and may 


appear and be heard on any issue in any case or 


proceeding under this title but may not file a 


plan pursuant to section 1121(c) of this title. 


(Added Pub. L. 99–554, title II, § 205(a), Oct. 27, 


1986, 100 Stat. 3098.) 


EFFECTIVE DATE 


Effective date and applicability of section dependent 


upon the judicial district involved, see section 302(d), 


(e) of Pub. L. 99–554, set out as a note under section 581 


of Title 28, Judiciary and Judicial Procedure. 


STANDING AND AUTHORITY OF BANKRUPTCY 


ADMINISTRATOR 


Pub. L. 101–650, title III, § 317(b), Dec. 1, 1990, 104 Stat. 


5115, provided that: ‘‘A bankruptcy administrator may 


raise and may appear and be heard on any issue in any 


case under title 11, United States Code, but may not 


file a plan pursuant to section 1121(c) of such title.’’ 


SUBCHAPTER II—OFFICERS 


§ 321. Eligibility to serve as trustee 


(a) A person may serve as trustee in a case 


under this title only if such person is— 


(1) an individual that is competent to per-


form the duties of trustee and, in a case under 


chapter 7, 12, or 13 of this title, resides or has 


an office in the judicial district within which 


the case is pending, or in any judicial district 


adjacent to such district; or 


(2) a corporation authorized by such corpora-


tion’s charter or bylaws to act as trustee, and, 


in a case under chapter 7, 12, or 13 of this title, 


having an office in at least one of such dis-


tricts. 


(b) A person that has served as an examiner in 


the case may not serve as trustee in the case. 


(c) The United States trustee for the judicial 


district in which the case is pending is eligible 


to serve as trustee in the case if necessary. 


(Pub. L. 95–598, Nov. 6, 1978, 92 Stat. 2561; Pub. L. 


98–353, title III, § 428, July 10, 1984, 98 Stat. 369; 


Pub. L. 99–554, title II, §§ 206, 257(c), Oct. 27, 1986, 


100 Stat. 3098, 3114.) 


HISTORICAL AND REVISION NOTES 


LEGISLATIVE STATEMENTS 


Section 321 indicates that an examiner may not serve 


as a trustee in the case. 


SENATE REPORT NO. 95–989 


Section 321 is adapted from current Bankruptcy Act 


§ 45 [section 73 of former title 11] and Bankruptcy Rule 


209. Subsection (a) specifies that an individual may 


serve as trustee in a bankruptcy case only if he is com-


petent to perform the duties of trustee and resides or 


has an office in the judicial district within which the 


case is pending, or in an adjacent judicial district. A 


corporation must be authorized by its charter or by-
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laws to act as trustee, and, for chapter 7 or 13 cases, 


must have an office in any of the above mentioned judi-


cial districts. 


AMENDMENTS 


1986—Subsec. (a). Pub. L. 99–554, § 257(c), inserted ref-


erence to chapter 12 in two places. 


Subsec. (c). Pub. L. 99–554, § 206, added subsec. (c). 


1984—Subsec. (b). Pub. L. 98–353 substituted ‘‘the 


case’’ for ‘‘a case’’ after ‘‘an examiner in’’. 


EFFECTIVE DATE OF 1986 AMENDMENT 


Effective date and applicability of amendment by sec-


tion 206 of Pub. L. 99–554 dependent upon the judicial 


district involved, see section 302(d), (e) of Pub. L. 


99–554, set out as a note under section 581 of Title 28, 


Judiciary and Judicial Procedure. 


Amendment by section 257 of Pub. L. 99–554 effective 


30 days after Oct. 27, 1986, but not applicable to cases 


commenced under this title before that date, see sec-


tion 302(a), (c)(1) of Pub. L. 99–554. 


EFFECTIVE DATE OF 1984 AMENDMENT 


Amendment by Pub. L. 98–353 effective with respect 


to cases filed 90 days after July 10, 1984, see section 


552(a) of Pub. L. 98–353, set out as a note under section 


101 of this title. 


§ 322. Qualification of trustee 


(a) Except as provided in subsection (b)(1), a 


person selected under section 701, 702, 703, 1104, 


1163, 1202, or 1302 of this title to serve as trustee 


in a case under this title qualifies if before five 


days after such selection, and before beginning 


official duties, such person has filed with the 


court a bond in favor of the United States condi-


tioned on the faithful performance of such offi-


cial duties. 


(b)(1) The United States trustee qualifies 


wherever such trustee serves as trustee in a case 


under this title. 


(2) The United States trustee shall deter-


mine— 


(A) the amount of a bond required to be filed 


under subsection (a) of this section; and 


(B) the sufficiency of the surety on such 


bond. 


(c) A trustee is not liable personally or on 


such trustee’s bond in favor of the United States 


for any penalty or forfeiture incurred by the 


debtor. 


(d) A proceeding on a trustee’s bond may not 


be commenced after two years after the date on 


which such trustee was discharged. 


(Pub. L. 95–598, Nov. 6, 1978, 92 Stat. 2562; Pub. L. 


98–353, title III, § 429, July 10, 1984, 98 Stat. 369; 


Pub. L. 99–554, title II, §§ 207, 257(d), Oct. 27, 1986, 


100 Stat. 3098, 3114; Pub. L. 103–394, title V, 


§ 501(d)(3), Oct. 22, 1994, 108 Stat. 4143.) 


HISTORICAL AND REVISION NOTES 


LEGISLATIVE STATEMENTS 


Section 322(a) is modified to include a trustee serving 


in a railroad reorganization under subchapter IV of 


chapter 11. 


SENATE REPORT NO. 95–989 


A trustee qualifies in a case by filing, within five 


days after selection, a bond in favor of the United 


States, conditioned on the faithful performance of his 


official duties. This section is derived from the Bank-


ruptcy Act section 50b [section 78(b) of former title 11]. 


The court is required to determine the amount of the 


bond and the sufficiency of the surety on the bond. 


Subsection (c), derived from Bankruptcy Act section 


50i [section 78(i) of former title 11], relieves the trustee 


from personal liability and from liability on his bond 


for any penalty or forfeiture incurred by the debtor. 


Subsection (d), derived from section 50m [section 78(m) 


of former title 11], fixes a two-year statute of limita-


tions on any action on a trustee’s bond. Finally, sub-


section (e) dispenses with the bonding requirement for 


the United States trustee. 


AMENDMENTS 


1994—Subsec. (a). Pub. L. 103–394 substituted ‘‘1202, or 


1302’’ for ‘‘1302, or 1202’’. 
1986—Subsec. (a). Pub. L. 99–554, § 257(d), inserted ref-


erence to section 1202 of this title. 
Pub. L. 99–554, § 207(1), substituted ‘‘Except as pro-


vided in subsection (b)(1), a person’’ for ‘‘A person’’. 
Subsec. (b). Pub. L. 99–554, § 207(2), amended subsec. 


(b) generally, adding par. (1), designating existing pro-


visions as par. (2), substituting ‘‘The United States 


trustee’’ for ‘‘The court’’, ‘‘(A) the amount’’ for ‘‘(1) the 


amount’’, and ‘‘(B) the sufficiency’’ for ‘‘(2) the suffi-


ciency’’. 
1984—Subsec. (b)(1). Pub. L. 98–353 inserted ‘‘required 


to be’’. 


EFFECTIVE DATE OF 1994 AMENDMENT 


Amendment by Pub. L. 103–394 effective Oct. 22, 1994, 


and not applicable with respect to cases commenced 


under this title before Oct. 22, 1994, see section 702 of 


Pub. L. 103–394, set out as a note under section 101 of 


this title. 


EFFECTIVE DATE OF 1986 AMENDMENT 


Effective date and applicability of amendment by sec-


tion 207 of Pub. L. 99–554 dependent upon the judicial 


district involved, see section 302(d), (e) of Pub. L. 


99–554, set out as a note under section 581 of Title 28, 


Judiciary and Judicial Procedure. 
Amendment by section 257 of Pub. L. 99–554 effective 


30 days after Oct. 27, 1986, but not applicable to cases 


commenced under this title before that date, see sec-


tion 302(a), (c)(1) of Pub. L. 99–554. 


EFFECTIVE DATE OF 1984 AMENDMENT 


Amendment by Pub. L. 98–353 effective with respect 


to cases filed 90 days after July 10, 1984, see section 


552(a) of Pub. L. 98–353, set out as a note under section 


101 of this title. 


SECTION REFERRED TO IN OTHER SECTIONS 


This section is referred to in sections 701, 703, 746, 


1101, 1104, 1202, 1302 of this title; title 15 section 78eee. 


§ 323. Role and capacity of trustee 


(a) The trustee in a case under this title is the 


representative of the estate. 
(b) The trustee in a case under this title has 


capacity to sue and be sued. 


(Pub. L. 95–598, Nov. 6, 1978, 92 Stat. 2562.) 


HISTORICAL AND REVISION NOTES 


SENATE REPORT NO. 95–989 


Subsection (a) of this section makes the trustee the 


representative of the estate. Subsection (b) grants the 


trustee the capacity to sue and to be sued. If the debtor 


remains in possession in a chapter 11 case, section 1107 


gives the debtor in possession these rights of the trust-


ee: the debtor in possession becomes the representative 


of the estate, and may sue and be sued. The same ap-


plies in a chapter 13 case. 


§ 324. Removal of trustee or examiner 


(a) The court, after notice and a hearing, may 


remove a trustee, other than the United States 


trustee, or an examiner, for cause. 
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(b) Whenever the court removes a trustee or 


examiner under subsection (a) in a case under 


this title, such trustee or examiner shall there-


by be removed in all other cases under this title 


in which such trustee or examiner is then serv-


ing unless the court orders otherwise. 


(Pub. L. 95–598, Nov. 6, 1978, 92 Stat. 2562; Pub. L. 


99–554, title II, § 208, Oct. 27, 1986, 100 Stat. 3098.) 


HISTORICAL AND REVISION NOTES 


SENATE REPORT NO. 95–989 


This section permits the court, after notice and a 


hearing, to remove a trustee for cause. 


AMENDMENTS 


1986—Pub. L. 99–554 amended section generally, des-


ignating existing provisions as subsec. (a), substituting 


‘‘a trustee, other than the United States trustee, or an 


examiner’’ for ‘‘a trustee or an examiner’’, and adding 


subsec. (b). 


EFFECTIVE DATE OF 1986 AMENDMENT 


Effective date and applicability of amendment by 


Pub. L. 99–554 dependent upon the judicial district in-


volved, see section 302(d), (e) of Pub. L. 99–554, set out 


as a note under section 581 of Title 28, Judiciary and 


Judicial Procedure. 


SECTION REFERRED TO IN OTHER SECTIONS 


This section is referred to in sections 703, 1104 of this 


title. 


§ 325. Effect of vacancy 


A vacancy in the office of trustee during a 


case does not abate any pending action or pro-


ceeding, and the successor trustee shall be sub-


stituted as a party in such action or proceeding. 


(Pub. L. 95–598, Nov. 6, 1978, 92 Stat. 2562.) 


HISTORICAL AND REVISION NOTES 


SENATE REPORT NO. 95–989 


Section 325, derived from Bankruptcy Act section 46 


[section 74 of former title 11] and Bankruptcy Rule 


221(b), specifies that a vacancy in the office of trustee 


during a case does not abate any pending action or pro-


ceeding. The successor trustee, when selected and 


qualified, is substituted as a party in any pending ac-


tion or proceeding. 


§ 326. Limitation on compensation of trustee 


(a) In a case under chapter 7 or 11, the court 


may allow reasonable compensation under sec-


tion 330 of this title of the trustee for the trust-


ee’s services, payable after the trustee renders 


such services, not to exceed 25 percent on the 


first $5,000 or less, 10 percent on any amount in 


excess of $5,000 but not in excess of $50,000, 5 per-


cent on any amount in excess of $50,000 but not 


in excess of $1,000,000, and reasonable compensa-


tion not to exceed 3 percent of such moneys in 


excess of $1,000,000, upon all moneys disbursed or 


turned over in the case by the trustee to parties 


in interest, excluding the debtor, but including 


holders of secured claims. 


(b) In a case under chapter 12 or 13 of this 


title, the court may not allow compensation for 


services or reimbursement of expenses of the 


United States trustee or of a standing trustee 


appointed under section 586(b) of title 28, but 


may allow reasonable compensation under sec-


tion 330 of this title of a trustee appointed under 


section 1202(a) or 1302(a) of this title for the 


trustee’s services, payable after the trustee ren-


ders such services, not to exceed five percent 


upon all payments under the plan. 


(c) If more than one person serves as trustee in 


the case, the aggregate compensation of such 


persons for such service may not exceed the 


maximum compensation prescribed for a single 


trustee by subsection (a) or (b) of this section, as 


the case may be. 


(d) The court may deny allowance of com-


pensation for services or reimbursement of ex-


penses of the trustee if the trustee failed to 


make diligent inquiry into facts that would per-


mit denial of allowance under section 328(c) of 


this title or, with knowledge of such facts, em-


ployed a professional person under section 327 of 


this title. 


(Pub. L. 95–598, Nov. 6, 1978, 92 Stat. 2562; Pub. L. 


98–353, title III, § 430(a), (b), July 10, 1984, 98 Stat. 


369; Pub. L. 99–554, title II, § 209, Oct. 27, 1986, 100 


Stat. 3098; Pub. L. 103–394, title I, § 107, Oct. 22, 


1994, 108 Stat. 4111.) 


HISTORICAL AND REVISION NOTES 


LEGISLATIVE STATEMENTS 


Section 326(a) of the House amendment modifies a 


provision as contained in H.R. 8200 as passed by the 


House. The percentage limitation on the fees of a trust-


ee contained in the House bill is retained, but no addi-


tional percentage is specified for cases in which a trust-


ee operates the business of the debtor. Section 326(b) of 


the Senate amendment is deleted as an unnecessary re-


statement of the limitation contained in section 326(a) 


as modified. The provision contained in section 326(a) 


of the Senate amendment authorizing a trustee to re-


ceive a maximum fee of $150 regardless of the availabil-


ity of assets in the estate is deleted. It will not be nec-


essary in view of the increase in section 326(a) and the 


doubling of the minimum fee as provided in section 


330(b). 


Section 326(b) of the House amendment derives from 


section 326(c) of H.R. 8200 as passed by the House. It is 


a conforming amendment to indicate a change with re-


spect to the selection of a trustee in a chapter 13 case 


under section 1302(a) of title 11. 


SENATE REPORT NO. 95–989 


This section is derived in part from section 48c of the 


Bankruptcy Act [section 76(c) of former title 11]. It 


must be emphasized that this section does not author-


ize compensation of trustees. This section simply fixes 


the maximum compensation of a trustee. Proposed 11 


U.S.C. 330 authorizes and fixes the standard of com-


pensation. Under section 48c of current law, the maxi-


mum limits have tended to become minimums in many 


cases. This section is not intended to be so interpreted. 


The limits in this section, together with the limita-


tions found in section 330, are to be applied as outer 


limits, and not as grants or entitlements to the maxi-


mum fees specified. 


The maximum fee schedule is derived from section 


48c(1) of the present act [section 76(c)(1) of former title 


11], but with a change relating to the bases on which 


the percentage maxima are computed. The maximum 


fee schedule is based on decreasing percentages of in-


creasing amounts. The amounts are the amounts of 


money distributed by the trustee to parties in interest, 


excluding the debtor, but including secured creditors. 


These amounts were last amended in 1952. Since then, 


the cost of living has approximately doubled. Thus, the 


bases were doubled. 


It should be noted that the bases on which the maxi-


mum fee is computed includes moneys turned over to 


secured creditors, to cover the situation where the 
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trustee liquidates property subject to a lien and dis-


tributes the proceeds. It does not cover cases in which 


the trustee simply turns over the property to the se-


cured creditor, nor where the trustee abandons the 


property and the secured creditor is permitted to fore-


close. The provision is also subject to the rights of the 


secured creditor generally under proposed section 506, 


especially 506(c). The $150 discretionary fee provision of 


current law is retained. 
Subsection (b) of this section entitles an operating 


trustee to a reasonable fee, without any limitation 


based on the maximum provided for a liquidating trust-


ee as in current law, Bankruptcy Act § 48c(2) [section 


76(c)(2) of former title 11]. 
Subsection (c) [enacted as (b)] permits a maximum 


fee of five percent on all payments to creditors under 


a chapter 13 plan to the trustee appointed in the case. 
Subsection (d) [enacted as (c)] provides a limitation 


not found in current law. Even if more than one trustee 


serves in the case, the maximum fee payable to all 


trustees does not change. For example, if an interim 


trustee is appointed and an elected trustee replaces 


him, the combined total of the fees payable to the in-


terim trustee and the permanent trustee may not ex-


ceed the amount specified in this section. Under cur-


rent law, very often a receiver receives a full fee and a 


subsequent trustee also receives a full fee. The result-


ant ‘‘double-dipping’’, especially in cases in which the 


receiver and the trustee are the same individual, is det-


rimental to the interests of creditors, by needlessly in-


creasing the cost of administering bankruptcy estates. 
Subsection (e) [enacted as (d)] permits the court to 


deny compensation to a trustee if the trustee has been 


derelict in his duty by employing counsel, who is not 


disinterested. 


AMENDMENTS 


1994—Subsec. (a). Pub. L. 103–394 substituted ‘‘25 per-


cent on the first $5,000 or less, 10 percent on any 


amount in excess of $5,000 but not in excess of $50,000, 


5 percent on any amount in excess of $50,000 but not in 


excess of $1,000,000, and reasonable compensation not to 


exceed 3 percent of such moneys in excess of $1,000,000’’ 


for ‘‘fifteen percent on the first $1,000 or less, six per-


cent on any amount in excess of $1,000 but not in excess 


of $3,000, and three percent on any amount in excess of 


$3,000’’. 
1986—Subsec. (b). Pub. L. 99–554 amended subsec. (b) 


generally, substituting ‘‘under chapter 12 or 13 of this 


title’’ for ‘‘under chapter 13 of this title’’, ‘‘expenses of 


the United States trustee or of a standing trustee ap-


pointed under section 586(b) of title 28’’ for ‘‘expenses of 


a standing trustee appointed under section 1302(d) of 


this title’’, and ‘‘under section 1202(a) or 1302(a) of this 


title’’ for ‘‘under section 1302(a) of this title’’. 
1984—Subsec. (a). Pub. L. 98–353, § 430(a), substituted 


‘‘and three percent on any amount in excess of $3000’’ 


for ‘‘three percent on any amount in excess of $3,000 but 


not in excess of $20,000, two percent on any amount in 


excess of $20,000 but not in excess of $50,000, and one 


percent on any amount in excess of $50,000’’. 
Subsec. (d). Pub. L. 98–353, § 430(b), amended subsec. 


(d) generally. Prior to amendment, subsec. (d) read as 


follows: ‘‘The court may deny allowance of compensa-


tion for services and reimbursement of expenses of the 


trustee if the trustee— 
‘‘(1) failed to make diligent inquiry into facts that 


would permit denial of allowance under section 328(c) 


of this title; or 
‘‘(2) with knowledge of such facts, employed a pro-


fessional person under section 327 of this title.’’ 


EFFECTIVE DATE OF 1994 AMENDMENT 


Amendment by Pub. L. 103–394 effective Oct. 22, 1994, 


and not applicable with respect to cases commenced 


under this title before Oct. 22, 1994, see section 702 of 


Pub. L. 103–394, set out as a note under section 101 of 


this title. 


EFFECTIVE DATE OF 1986 AMENDMENT 


Effective date and applicability of amendment by 


Pub. L. 99–554 dependent upon the judicial district in-


volved, see section 302(d), (e) of Pub. L. 99–554, set out 


as a note under section 581 of Title 28, Judiciary and 


Judicial Procedure. 


EFFECTIVE DATE OF 1984 AMENDMENT 


Amendment by Pub. L. 98–353 effective with respect 


to cases filed 90 days after July 10, 1984, see section 


552(a) of Pub. L. 98–353, set out as a note under section 


101 of this title. 


REFERENCES IN SUBSECTION (b) TEMPORARILY DEEMED 


TO INCLUDE ADDITIONAL REFERENCES 


Until the amendments made by subtitle A (§§ 201 to 


231) of title II of Pub. L. 99–554 become effective in a 


district and apply to a case, for purposes of such case 


any reference in subsec. (b) of this section— 
(1) to chapter 13 of this title is deemed to be a ref-


erence to chapter 12 or 13 of this title, 
(2) to section 1302(d) of this title is deemed to be a 


reference to section 1302(d) of this title or section 


586(b) of Title 28, Judiciary and Judicial Procedure, 


and 
(3) to section 1302(a) of this title is deemed to be a 


reference to section 1202(a) or 1302(a) of this title, 
see section 302(c)(3)(A), (d), (e) of Pub. L. 99–554, set out 


as an Effective Date note under section 581 of Title 28. 


SECTION REFERRED TO IN OTHER SECTIONS 


This section is referred to in sections 330, 557 of this 


title. 


§ 327. Employment of professional persons 


(a) Except as otherwise provided in this sec-


tion, the trustee, with the court’s approval, may 


employ one or more attorneys, accountants, ap-


praisers, auctioneers, or other professional per-


sons, that do not hold or represent an interest 


adverse to the estate, and that are disinterested 


persons, to represent or assist the trustee in car-


rying out the trustee’s duties under this title. 
(b) If the trustee is authorized to operate the 


business of the debtor under section 721, 1202, or 


1108 of this title, and if the debtor has regularly 


employed attorneys, accountants, or other pro-


fessional persons on salary, the trustee may re-


tain or replace such professional persons if nec-


essary in the operation of such business. 
(c) In a case under chapter 7, 12, or 11 of this 


title, a person is not disqualified for employ-


ment under this section solely because of such 


person’s employment by or representation of a 


creditor, unless there is objection by another 


creditor or the United States trustee, in which 


case the court shall disapprove such employ-


ment if there is an actual conflict of interest. 
(d) The court may authorize the trustee to act 


as attorney or accountant for the estate if such 


authorization is in the best interest of the es-


tate. 
(e) The trustee, with the court’s approval, may 


employ, for a specified special purpose, other 


than to represent the trustee in conducting the 


case, an attorney that has represented the debt-


or, if in the best interest of the estate, and if 


such attorney does not represent or hold any in-


terest adverse to the debtor or to the estate 


with respect to the matter on which such attor-


ney is to be employed. 
(f) The trustee may not employ a person that 


has served as an examiner in the case. 


(Pub. L. 95–598, Nov. 6, 1978, 92 Stat. 2563; Pub. L. 


98–353, title III, § 430(c), July 10, 1984, 98 Stat. 370; 


Pub. L. 99–554, title II, §§ 210, 257(e), Oct. 27, 1986, 


100 Stat. 3099, 3114.) 
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HISTORICAL AND REVISION NOTES 


LEGISLATIVE STATEMENTS 


Section 327(a) of the House amendment contains a 


technical amendment indicating that attorneys, and 


perhaps other officers enumerated therein, represent, 


rather than assist, the trustee in carrying out the 


trustee’s duties. 


Section 327(c) represents a compromise between H.R. 


8200 as passed by the House and the Senate amendment. 


The provision states that former representation of a 


creditor, whether secured or unsecured, will not auto-


matically disqualify a person from being employed by 


a trustee, but if such person is employed by the trustee, 


the person may no longer represent the creditor in con-


nection with the case. 


Section 327(f) prevents an examiner from being em-


ployed by the trustee. 


SENATE REPORT NO. 95–989 


This section authorizes the trustee, subject to the 


court’s approval, to employ professional persons, such 


as attorneys, accountants, appraisers, and auctioneers, 


to represent or perform services for the estate. The 


trustee may employ only disinterested persons that do 


not hold or represent an interest adverse to the estate. 


Subsection (b) is an exception, and authorizes the 


trustee to retain or replace professional persons that 


the debtor has employed if necessary in the operation 


of the debtor’s business. 


Subsection (c) provides a professional person is not 


disqualified for employment solely because of the per-


son’s prior employment by or representation of a se-


cured or unsecured creditor. 


Subsection (d) permits the court to authorize the 


trustee, if qualified to act as his own counsel or ac-


countant. 


Subsection (e) permits the trustee, subject to the 


court’s approval, to employ for a specified special pur-


pose an attorney that has represented the debtor, if 


such employment is in the best interest of the estate 


and if the attorney does not hold or represent an inter-


est adverse to the debtor of the estate with respect to 


the matter on which he is to be employed. This sub-


section does not authorize the employment of the debt-


or’s attorney to represent the estate generally or to 


represent the trustee in the conduct of the bankruptcy 


case. The subsection will most likely be used when the 


debtor is involved in complex litigation, and changing 


attorneys in the middle of the case after the bank-


ruptcy case has commenced would be detrimental to 


the progress of that other litigation. 


HOUSE REPORT NO. 95–595 


Subsection (c) is an additional exception. The trustee 


may employ as his counsel a nondisinterested person if 


the only reason that the attorney is not disinterested 


is because of his representation of an unsecured credi-


tor. 


AMENDMENTS 


1986—Subsec. (b). Pub. L. 99–554, § 257(e)(1), which di-


rected the insertion of ‘‘, 1202,’’ after ‘‘section 721,’’ was 


executed by making the insertion after ‘‘section 721’’ to 


reflect the probable intent of Congress. 


Subsec. (c). Pub. L. 99–554, § 257(e)(2), which directed 


the insertion of ‘‘, 12,’’ after ‘‘section 7,’’ was executed 


by making the insertion after ‘‘chapter 7’’ to reflect the 


probable intent of Congress. 


Pub. L. 99–554, § 210, inserted ‘‘or the United States 


trustee’’ after ‘‘another creditor’’. 


1984—Subsec. (c). Pub. L. 98–353 substituted ‘‘In a case 


under chapter 7 or 11 of this title, a person is not dis-


qualified for employment under this section solely be-


cause of such person’s employment by or representa-


tion of a creditor, unless there is objection by another 


creditor, in which case the court shall disapprove such 


employment if there is an actual conflict of interest.’’ 


for ‘‘In a case under chapter 7 or 11 of this title, a per-


son is not disqualified for employment under this sec-


tion solely because of such person’s employment by or 


representation of a creditor, but may not, while em-


ployed by the trustee, represent, in connection with the 


case, a creditor.’’ 


EFFECTIVE DATE OF 1986 AMENDMENT 


Effective date and applicability of amendment by sec-


tion 210 of Pub. L. 99–554 dependent upon the judicial 


district involved, see section 302(d), (e) of Pub. L. 


99–554, set out as a note under section 581 of Title 28, 


Judiciary and Judicial Procedure. 


Amendment by section 257 of Pub. L. 99–554 effective 


30 days after Oct. 27, 1986, but not applicable to cases 


commenced under this title before that date, see sec-


tion 302(a), (c)(1) of Pub. L. 99–554. 


EFFECTIVE DATE OF 1984 AMENDMENT 


Amendment by Pub. L. 98–353 effective with respect 


to cases filed 90 days after July 10, 1984, see section 


552(a) of Pub. L. 98–353, set out as a note under section 


101 of this title. 


SECTION REFERRED TO IN OTHER SECTIONS 


This section is referred to in sections 326, 328, 330, 331, 


1107 of this title; title 28 section 586. 


§ 328. Limitation on compensation of professional 
persons 


(a) The trustee, or a committee appointed 


under section 1102 of this title, with the court’s 


approval, may employ or authorize the employ-


ment of a professional person under section 327 


or 1103 of this title, as the case may be, on any 


reasonable terms and conditions of employment, 


including on a retainer, on an hourly basis, or 


on a contingent fee basis. Notwithstanding such 


terms and conditions, the court may allow com-


pensation different from the compensation pro-


vided under such terms and conditions after the 


conclusion of such employment, if such terms 


and conditions prove to have been improvident 


in light of developments not capable of being an-


ticipated at the time of the fixing of such terms 


and conditions. 


(b) If the court has authorized a trustee to 


serve as an attorney or accountant for the es-


tate under section 327(d) of this title, the court 


may allow compensation for the trustee’s serv-


ices as such attorney or accountant only to the 


extent that the trustee performed services as at-


torney or accountant for the estate and not for 


performance of any of the trustee’s duties that 


are generally performed by a trustee without 


the assistance of an attorney or accountant for 


the estate. 


(c) Except as provided in section 327(c), 327(e), 


or 1107(b) of this title, the court may deny allow-


ance of compensation for services and reim-


bursement of expenses of a professional person 


employed under section 327 or 1103 of this title 


if, at any time during such professional person’s 


employment under section 327 or 1103 of this 


title, such professional person is not a disin-


terested person, or represents or holds an inter-


est adverse to the interest of the estate with re-


spect to the matter on which such professional 


person is employed. 


(Pub. L. 95–598, Nov. 6, 1978, 92 Stat. 2563; Pub. L. 


98–353, title III, § 431, July 10, 1984, 98 Stat. 370.) 
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HISTORICAL AND REVISION NOTES 


LEGISLATIVE STATEMENTS 


Section 328(c) adopts a technical amendment con-


tained in the Senate amendment indicating that an at-


torney for the debtor in possession is not disqualified 


for compensation for services and reimbursement of ex-


penses simply because of prior representation of the 


debtor. 


SENATE REPORT NO. 95–989 


This section, which is parallel to section 326, fixes the 


maximum compensation allowable to a professional 


person employed under section 327. It authorizes the 


trustee, with the court’s approval, to employ profes-


sional persons on any reasonable terms, including on a 


retainer, on an hourly or on a contingent fee basis. 


Subsection (a) further permits the court to allow com-


pensation different from the compensation provided 


under the trustee’s agreement if the prior agreement 


proves to have been improvident in light of develop-


ment unanticipatable at the time of the agreement. 


The court’s power includes the power to increase as 


well as decrease the agreed upon compensation. This 


provision is permissive, not mandatory, and should not 


be used by the court if to do so would violate the code 


of ethics of the professional involved. 
Subsection (b) limits a trustee that has been author-


ized to serve as his own counsel to only one fee for each 


service. The purpose of permitting the trustee to serve 


as his own counsel is to reduce costs. It is not included 


to provide the trustee with a bonus by permitting him 


to receive two fees for the same service or to avoid the 


maxima fixed in section 326. Thus, this subsection re-


quires the court to differentiate between the trustee’s 


services as trustee, and his services as trustee’s coun-


sel, and to fix compensation accordingly. Services that 


a trustee normally performs for an estate without as-


sistance of counsel are to be compensated under the 


limits fixed in section 326. Only services that he per-


forms that are normally performed by trustee’s counsel 


may be compensated under the maxima imposed by 


this section. 
Subsection (c) permits the court to deny compensa-


tion for services and reimbursement of expenses if the 


professional person is not disinterested or if he rep-


resents or holds an interest adverse to the estate on the 


matter on which he is employed. The subsection pro-


vides a penalty for conflicts of interest. 


AMENDMENTS 


1984—Subsec. (a). Pub. L. 98–353 substituted ‘‘not ca-


pable of being anticipated’’ for ‘‘unanticipatable’’. 


EFFECTIVE DATE OF 1984 AMENDMENT 


Amendment by Pub. L. 98–353 effective with respect 


to cases filed 90 days after July 10, 1984, see section 


552(a) of Pub. L. 98–353, set out as a note under section 


101 of this title. 


SECTION REFERRED TO IN OTHER SECTIONS 


This section is referred to in sections 326, 330 of this 


title. 


§ 329. Debtor’s transactions with attorneys 


(a) Any attorney representing a debtor in a 


case under this title, or in connection with such 


a case, whether or not such attorney applies for 


compensation under this title, shall file with the 


court a statement of the compensation paid or 


agreed to be paid, if such payment or agreement 


was made after one year before the date of the 


filing of the petition, for services rendered or to 


be rendered in contemplation of or in connection 


with the case by such attorney, and the source 


of such compensation. 
(b) If such compensation exceeds the reason-


able value of any such services, the court may 


cancel any such agreement, or order the return 


of any such payment, to the extent excessive, 


to— 


(1) the estate, if the property transferred— 


(A) would have been property of the estate; 


or 


(B) was to be paid by or on behalf of the 


debtor under a plan under chapter 11, 12, or 


13 of this title; or 


(2) the entity that made such payment. 


(Pub. L. 95–598, Nov. 6, 1978, 92 Stat. 2564; Pub. L. 


98–353, title III, § 432, July 10, 1984, 98 Stat. 370; 


Pub. L. 99–554, title II, § 257(c), Oct. 27, 1986, 100 


Stat. 3114.) 


HISTORICAL AND REVISION NOTES 


SENATE REPORT NO. 95–989 


This section, derived in large part from current 


Bankruptcy Act section 60d [section 96(d) of former 


title 11], requires the debtor’s attorney to file with the 


court a statement of the compensation paid or agreed 


to be paid to the attorney for services in contemplation 


of and in connection with the case, and the source of 


the compensation. Payments to a debtor’s attorney 


provide serious potential for evasion of creditor protec-


tion provisions of the bankruptcy laws, and serious po-


tential for overreaching by the debtor’s attorney, and 


should be subject to careful scrutiny. 


Subsection (b) permits the court to deny compensa-


tion to the attorney, to cancel an agreement to pay 


compensation, or to order the return of compensation 


paid, if the compensation exceeds the reasonable value 


of the services provided. The return of payments al-


ready made are generally to the trustee for the benefit 


of the estate. However, if the property would not have 


come into the estate in any event, the court will order 


it returned to the entity that made the payment. 


The Bankruptcy Commission recommended a provi-


sion similar to this that would have also permitted an 


examination of the debtor’s transactions with insiders. 


S. 236, 94th Cong., 1st sess, sec. 4–311(b) (1975). Its exclu-


sion here is to permit it to be dealt with by the Rules 


of Bankruptcy Procedure. It is not intended that the 


provision be deleted entirely, only that the flexibility 


of the rules is more appropriate for such evidentiary 


matters. 


AMENDMENTS 


1986—Subsec. (b)(1)(B). Pub. L. 99–554 inserted ref-


erence to chapter 12. 


1984—Subsec. (a). Pub. L. 98–353, § 432(a), substituted 


‘‘or’’ for ‘‘and’’ after ‘‘in contemplation of’’. 


Subsec. (b)(1). Pub. L. 98–353, § 432(b), substituted ‘‘es-


tate’’ for ‘‘trustee’’. 


EFFECTIVE DATE OF 1986 AMENDMENT 


Amendment by Pub. L. 99–554 effective 30 days after 


Oct. 27, 1986, but not applicable to cases commenced 


under this title before that date, see section 302(a), 


(c)(1) of Pub. L. 99–554, set out as a note under section 


581 of Title 28, Judiciary and Judicial Procedure. 


EFFECTIVE DATE OF 1984 AMENDMENT 


Amendment by Pub. L. 98–353 effective with respect 


to cases filed 90 days after July 10, 1984, see section 


552(a) of Pub. L. 98–353, set out as a note under section 


101 of this title. 


SECTION REFERRED TO IN OTHER SECTIONS 


This section is referred to in sections 330, 541 of this 


title. 


§ 330. Compensation of officers 


(a)(1) After notice to the parties in interest 


and the United States Trustee and a hearing, 
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1 So in original. 


and subject to sections 326, 328, and 329, the 


court may award to a trustee, an examiner, a 


professional person employed under section 327 


or 1103— 
(A) reasonable compensation for actual, nec-


essary services rendered by the trustee, exam-


iner, professional person, or attorney and by 


any paraprofessional person employed by any 


such person; and 
(B) reimbursement for actual, necessary ex-


penses. 


(2) The court may, on its own motion or on the 


motion of the United States Trustee, the United 


States Trustee for the District or Region, the 


trustee for the estate, or any other party in in-


terest, award compensation that is less than the 


amount of compensation that is requested. 
(3)(A) 1 In determining the amount of reason-


able compensation to be awarded, the court 


shall consider the nature, the extent, and the 


value of such services, taking into account all 


relevant factors, including— 
(A) the time spent on such services; 
(B) the rates charged for such services; 
(C) whether the services were necessary to 


the administration of, or beneficial at the 


time at which the service was rendered toward 


the completion of, a case under this title; 
(D) whether the services were performed 


within a reasonable amount of time commen-


surate with the complexity, importance, and 


nature of the problem, issue, or task ad-


dressed; and 
(E) whether the compensation is reasonable 


based on the customary compensation charged 


by comparably skilled practitioners in cases 


other than cases under this title. 


(4)(A) Except as provided in subparagraph (B), 


the court shall not allow compensation for— 
(i) unnecessary duplication of services; or 
(ii) services that were not— 


(I) reasonably likely to benefit the debt-


or’s estate; or 
(II) necessary to the administration of the 


case. 


(B) In a chapter 12 or chapter 13 case in which 


the debtor is an individual, the court may allow 


reasonable compensation to the debtor’s attor-


ney for representing the interests of the debtor 


in connection with the bankruptcy case based 


on a consideration of the benefit and necessity 


of such services to the debtor and the other fac-


tors set forth in this section. 
(5) The court shall reduce the amount of com-


pensation awarded under this section by the 


amount of any interim compensation awarded 


under section 331, and, if the amount of such in-


terim compensation exceeds the amount of com-


pensation awarded under this section, may order 


the return of the excess to the estate. 
(6) Any compensation awarded for the prepara-


tion of a fee application shall be based on the 


level and skill reasonably required to prepare 


the application. 
(b)(1) There shall be paid from the filing fee in 


a case under chapter 7 of this title $45 to the 


trustee serving in such case, after such trustee’s 


services are rendered. 


(2) The Judicial Conference of the United 


States— 
(A) shall prescribe additional fees of the 


same kind as prescribed under section 1914(b) 


of title 28; and 
(B) may prescribe notice of appearance fees 


and fees charged against distributions in cases 


under this title; 


to pay $15 to trustees serving in cases after such 


trustees’ services are rendered. Beginning 1 year 


after the date of the enactment of the Bank-


ruptcy Reform Act of 1994, such $15 shall be paid 


in addition to the amount paid under paragraph 


(1). 
(c) Unless the court orders otherwise, in a case 


under chapter 12 or 13 of this title the compensa-


tion paid to the trustee serving in the case shall 


not be less than $5 per month from any distribu-


tion under the plan during the administration of 


the plan. 
(d) In a case in which the United States trust-


ee serves as trustee, the compensation of the 


trustee under this section shall be paid to the 


clerk of the bankruptcy court and deposited by 


the clerk into the United States Trustee System 


Fund established by section 589a of title 28. 


(Pub. L. 95–598, Nov. 6, 1978, 92 Stat. 2564; Pub. L. 


98–353, title III, §§ 433, 434, July 10, 1984, 98 Stat. 


370; Pub. L. 99–554, title II, §§ 211, 257(f), Oct. 27, 


1986, 100 Stat. 3099, 3114; Pub. L. 103–394, title I, 


§ 117, title II, § 224(b), Oct. 22, 1994, 108 Stat. 4119, 


4130.) 


HISTORICAL AND REVISION NOTES 


LEGISLATIVE STATEMENTS 


Section 330(a) contains the standard of compensation 


adopted in H.R. 8200 as passed by the House rather than 


the contrary standard contained in the Senate amend-


ment. Attorneys’ fees in bankruptcy cases can be quite 


large and should be closely examined by the court. 


However bankruptcy legal services are entitled to com-


mand the same competency of counsel as other cases. 


In that light, the policy of this section is to com-


pensate attorneys and other professionals serving in a 


case under title 11 at the same rate as the attorney or 


other professional would be compensated for perform-


ing comparable services other than in a case under title 


11. Contrary language in the Senate report accompany-


ing S. 2266 is rejected, and Massachusetts Mutual Life In-


surance Company v. Brock, 405 F.2d 429, 432 (5th Cir. 1968) 


is overruled. Notions of economy of the estate in fixing 


fees are outdated and have no place in a bankruptcy 


code. 
Section 330(a)(2) of the Senate amendment is deleted 


although the Securities and Exchange Commission re-


tains a right to file an advisory report under section 


1109. 
Section 330(b) of the Senate amendment is deleted as 


unnecessary, as the limitations contained therein are 


covered by section 328(c) of H.R. 8200 as passed by the 


House and contained in the House amendment. 
Section 330(c) of the Senate amendment providing for 


a trustee to receive a fee of $20 for each estate from the 


filing fee paid to the clerk is retained as section 330(b) 


of the House amendment. The section will encourage 


private trustees to serve in cases under title 11 and in 


pilot districts will place less of a burden on the U.S. 


trustee to serve in no-asset cases. 
Section 330(b) of H.R. 8200 as passed by the House is 


retained by the House amendment as section 330(c) 


[section 15330]. 


SENATE REPORT NO. 95–989 


Section 330 authorizes the court to award compensa-


tion for services and reimbursement of expenses of offi-
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cers of the estate, and other professionals. The com-


pensation is to be reasonable, for economy in adminis-


tration is the basic objective. Compensation is to be for 


actual necessary services, based on the time spent, the 


nature, the extent and the value of the services ren-


dered, and the cost of comparable services in nonbank-


ruptcy cases. There are the criteria that have been ap-


plied by the courts as analytic aids in defining ‘‘reason-


able’’ compensation. 
The reference to ‘‘the cost of comparable services’’ in 


a nonbankruptcy case is not intended as a change of ex-


isting law. In a bankruptcy case fees are not a matter 


for private agreement. There is inherent a ‘‘public in-


terest’’ that ‘‘must be considered in awarding fees,’’ 


Massachusetts Mutual Life Insurance Co. v. Brock, 405 


F.2d 429, 432 (C.A.5, 1968), cert. denied, 395 U.S. 906 


(1969). An allowance is the result of a balance struck 


between moderation in the interest of the estate and 


its security holders and the need to be ‘‘generous 


enough to encourage’’ lawyers and others to render the 


necessary and exacting services that bankruptcy cases 


often require. In re Yale Express System, Inc., 366 F.Supp. 


1376, 1381 (S.D.N.Y. 1973). The rates for similar kinds of 


services in private employment is one element, among 


others, in that balance. Compensation in private em-


ployment noted in subsection (a) is a point of reference, 


not a controlling determinant of what shall be allowed 


in bankruptcy cases. 
One of the major reforms in 1938, especially for reor-


ganization cases, was centralized control over fees in 


the bankruptcy courts. See Brown v. Gerdes, 321 U.S. 


178, 182–184 (1944); Leiman v. Guttman, 336 U.S. 1, 4–9 


(1949). It was intended to guard against a recurrence of 


‘‘the many sordid chapters’’ in ‘‘the history of fees in 


corporate reorganizations.’’ Dickinson Industrial Site, 


Inc. v. Cowan, 309 U.S. 382, 388 (1940). In the years since 


then the bankruptcy bar has flourished and prospered, 


and persons of merit and quality have not eschewed 


public service in bankruptcy cases merely because 


bankruptcy courts, in the interest of economy in ad-


ministration, have not allowed them compensation 


that may be earned in the private economy of business 


or the professions. There is no reason to believe that, 


in generations to come, their successors will be less 


persuaded by the need to serve in the public interest 


because of stronger allures of private gain elsewhere. 
Subsection (a) provides for compensation of para-


professionals in order to reduce the cost of administer-


ing bankruptcy cases. Paraprofessionals can be em-


ployed to perform duties which do not require the full 


range of skills of a qualified professional. Some courts 


have not hesitated to recognize paraprofessional serv-


ices as compensable under existing law. An explicit 


provision to that effect is useful and constructive. 
The last sentence of subsection (a) provides that in 


the case of a public company—defined in section 


1101(3)—the court shall refer, after a hearing, all appli-


cations to the Securities and Exchange Commission for 


a report, which shall be advisory only. In Chapter X 


cases in which the Commission has appeared, it gener-


ally filed reports on fee applications. Usually, courts 


have accorded the SEC’s views substantial weight, as 


representing the opinion of a disinterested agency 


skilled and experienced in reorganization affairs. The 


last sentence intends for the advisory assistance of the 


Commission to be sought only in case of a public com-


pany in reorganization under chapter 11. 
Subsection (b) reenacts section 249 of Chapter X of 


the Bankruptcy Act ([former] 11 U.S.C. 649). It is a codi-


fication of equitable principles designed to prevent fi-


duciaries in the case from engaging in the specified 


transactions since they are in a position to gain inside 


information or to shape or influence the course of the 


reorganization. Wolf v. Weinstein, 372 U.S. 633 (1963). The 


statutory bar of compensation and reimbursement is 


based on the principle that such transactions involve 


conflicts of interest. Private gain undoubtedly prompts 


the purchase or sale of claims or stock interests, while 


the fiduciary’s obligation is to render loyal and disin-


terested service which his position of trust has imposed 


upon him. Subsection (b) extends to a trustee, his at-


torney, committees and their attorneys, or any other 


persons ‘‘acting in the case in a representative or fidu-


ciary capacity.’’ It bars compensation to any of the 


foregoing, who after assuming to act in such capacity 


has purchased or sold, directly or indirectly, claims 


against, or stock in the debtor. The bar is absolute. It 


makes no difference whether the transaction brought a 


gain or loss, or neither, and the court is not authorized 


to approve a purchase or sale, before or after the trans-


action. The exception is for an acquisition or transfer 


‘‘otherwise’’ than by a voluntary purchase or sale, such 


as an acquisition by bequest. See Otis & Co. v. Insurance 


Bldg. Corp., 110 F.2d 333, 335 (C.A.1, 1940). 


Subsection (c) [enacted as (b)] is intended for no asset 


liquidation cases where minimal compensation for 


trustees is needed. The sum of $20 will be allowed in 


each case, which is double the amount provided under 


current law. 


HOUSE REPORT NO. 95–595 


Section 330 authorizes compensation for services and 


reimbursement of expenses of officers of the estate. It 


also prescribes the standards on which the amount of 


compensation is to be determined. As noted above, the 


compensation allowable under this section is subject to 


the maxima set out in sections 326, 328, and 329. The 


compensation is to be reasonable, for actual necessary 


services rendered, based on the time, the nature, the 


extent, and the value of the services rendered, and on 


the cost of comparable services other than in a case 


under the bankruptcy code. The effect of the last provi-


sion is to overrule In re Beverly Crest Convalescent Hos-


pital, Inc., 548 F.2d 817 (9th Cir. 1976, as amended 1977), 


which set an arbitrary limit on fees payable based on 


the amount of a district judge’s salary, and other, simi-


lar cases that require fees to be determined based on 


notions of conservation of the estate and economy of 


administration. If that case were allowed to stand, at-


torneys that could earn much higher incomes in other 


fields would leave the bankruptcy arena. Bankruptcy 


specialists, who enable the system to operate smoothly, 


efficiently, and expeditiously, would be driven else-


where, and the bankruptcy field would be occupied by 


those who could not find other work and those who 


practice bankruptcy law only occasionally almost as a 


public service. Bankruptcy fees that are lower than fees 


in other areas of the legal profession may operate prop-


erly when the attorneys appearing in bankruptcy cases 


do so intermittently, because a low fee in a small seg-


ment of a practice can be absorbed by other work. 


Bankruptcy specialists, however, if required to accept 


fees in all of their cases that are consistently lower 


than fees they could receive elsewhere, will not remain 


in the bankruptcy field. 


This subsection provides for reimbursement of ac-


tual, necessary expenses. It further provides for com-


pensation of paraprofessionals employed by profes-


sional persons employed by the estate of the debtor. 


The provision is included to reduce the cost of admin-


istering bankruptcy cases. In nonbankruptcy areas, at-


torneys are able to charge for a paraprofessional’s time 


on an hourly basis, and not include it in overhead. If a 


similar practice does not pertain in bankruptcy cases 


then the attorney will be less inclined to use para-


professionals even where the work involved could eas-


ily be handled by an attorney’s assistant, at much 


lower cost to the estate. This provision is designed to 


encourage attorneys to use paraprofessional assistance 


where possible, and to insure that the estate, not the 


attorney, will bear the cost, to the benefit of both the 


estate and the attorneys involved. 


REFERENCES IN TEXT 


The date of the enactment of the Bankruptcy Reform 


Act of 1994, referred to in subsec. (b)(2), is the date of 


enactment of Pub. L. 103–394, which was approved Oct. 


22, 1994. 
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AMENDMENTS 


1994—Subsec. (a). Pub. L. 103–394, § 224(b), amended 


subsec. (a) generally. Prior to amendment, subsec. (a) 


read as follows: ‘‘After notice to any parties in interest 


and to the United States trustee and a hearing, and 


subject to sections 326, 328, and 329 of this title, the 


court may award to a trustee, to an examiner, to a pro-


fessional person employed under section 327 or 1103 of 


this title, or to the debtor’s attorney— 


‘‘(1) reasonable compensation for actual, necessary 


services rendered by such trustee, examiner, profes-


sional person, or attorney, as the case may be, and by 


any paraprofessional persons employed by such trust-


ee, professional person, or attorney, as the case may 


be, based on the nature, the extent, and the value of 


such services, the time spent on such services, and 


the cost of comparable services other than in a case 


under this title; and 


‘‘(2) reimbursement for actual, necessary expenses.’’ 


Subsec. (b). Pub. L. 103–394, § 117, designated existing 


provisions as par. (1) and added par. (2). 


1986—Subsec. (a). Pub. L. 99–554, § 211(1), inserted ‘‘to 


any parties in interest and to the United States trust-


ee’’ after ‘‘notice’’. 


Subsec. (c). Pub. L. 99–554, § 257(f), inserted reference 


to chapter 12. 


Subsec. (d). Pub. L. 99–554, § 211(2), added subsec. (d). 


1984—Subsec. (a). Pub. L. 98–353, § 433(1), struck out 


‘‘to any parties in interest and to the United States 


trustee’’ after ‘‘After notice’’. 


Subsec. (a)(1). Pub. L. 98–353, § 433(2), substituted ‘‘na-


ture, the extent, and the value of such services, the 


time spent on such services’’ for ‘‘time, the nature, the 


extent, and the value of such services’’. 


Subsec. (b). Pub. L. 98–353, § 434(a), substituted ‘‘$45’’ 


for ‘‘$20’’. 


Subsec. (c). Pub. L. 98–353, § 434(b), added subsec. (c). 


EFFECTIVE DATE OF 1994 AMENDMENT 


Amendment by section 117 of Pub. L. 103–394 effective 


Oct. 22, 1994, and applicable with respect to cases com-


menced under this title before, on, and after Oct. 22, 


1994, and amendment by section 224(b) of Pub. L. 103–394 


effective Oct. 22, 1994, and not applicable with respect 


to cases commenced under this title before Oct. 22, 1994, 


see section 702 of Pub. L. 103–394, set out as a note 


under section 101 of this title. 


EFFECTIVE DATE OF 1986 AMENDMENT 


Effective date and applicability of amendment by sec-


tion 211 of Pub. L. 99–554 dependent upon the judicial 


district involved, see section 302(d), (e) of Pub. L. 


99–554, set out as a note under section 581 of Title 28, 


Judiciary and Judicial Procedure. 


Amendment by section 257 of Pub. L. 99–554 effective 


30 days after Oct. 27, 1986, but not applicable to cases 


commenced under this title before that date, see sec-


tion 302(a), (c)(1) of Pub. L. 99–554. 


EFFECTIVE DATE OF 1984 AMENDMENT 


Amendment by Pub. L. 98–353 effective with respect 


to cases filed 90 days after July 10, 1984, see section 


552(a) of Pub. L. 98–353, set out as a note under section 


101 of this title. 


SECTION REFERRED TO IN OTHER SECTIONS 


This section is referred to in sections 326, 331, 503, 


1107, 1203 of this title; title 28 sections 586, 589a. 


§ 331. Interim compensation 


A trustee, an examiner, a debtor’s attorney, or 


any professional person employed under section 


327 or 1103 of this title may apply to the court 


not more than once every 120 days after an order 


for relief in a case under this title, or more often 


if the court permits, for such compensation for 


services rendered before the date of such an ap-


plication or reimbursement for expenses in-


curred before such date as is provided under sec-


tion 330 of this title. After notice and a hearing, 


the court may allow and disburse to such appli-


cant such compensation or reimbursement. 


(Pub. L. 95–598, Nov. 6, 1978, 92 Stat. 2564.) 


HISTORICAL AND REVISION NOTES 


SENATE REPORT NO. 95–989 


Section 331 permits trustees and professional persons 


to apply to the court not more than once every 120 days 


for interim compensation and reimbursement pay-


ments. The court may permit more frequent applica-


tions if the circumstances warrant, such as in very 


large cases where the legal work is extensive and mer-


its more frequent payments. The court is authorized to 


allow and order disbursement to the applicant of com-


pensation and reimbursement that is otherwise allow-


able under section 330. The only effect of this section is 


to remove any doubt that officers of the estate may 


apply for, and the court may approve, compensation 


and reimbursement during the case, instead of being re-


quired to wait until the end of the case, which in some 


instances, may be years. The practice of interim com-


pensation is followed in some courts today, but has 


been subject to some question. This section explicitly 


authorizes it. 


This section will apply to professionals such as auc-


tioneers and appraisers only if they are not paid on a 


per job basis. 


SECTION REFERRED TO IN OTHER SECTIONS 


This section is referred to in section 330 of this title. 


SUBCHAPTER III—ADMINISTRATION 


§ 341. Meetings of creditors and equity security 
holders 


(a) Within a reasonable time after the order 


for relief in a case under this title, the United 


States trustee shall convene and preside at a 


meeting of creditors. 


(b) The United States trustee may convene a 


meeting of any equity security holders. 


(c) The court may not preside at, and may not 


attend, any meeting under this section includ-


ing any final meeting of creditors. 


(d) Prior to the conclusion of the meeting of 


creditors or equity security holders, the trustee 


shall orally examine the debtor to ensure that 


the debtor in a case under chapter 7 of this title 


is aware of— 


(1) the potential consequences of seeking a 


discharge in bankruptcy, including the effects 


on credit history; 


(2) the debtor’s ability to file a petition 


under a different chapter of this title; 


(3) the effect of receiving a discharge of 


debts under this title; and 


(4) the effect of reaffirming a debt, including 


the debtor’s knowledge of the provisions of 


section 524(d) of this title. 


(Pub. L. 95–598, Nov. 6, 1978, 92 Stat. 2564; Pub. L. 


99–554, title II, § 212, Oct. 27, 1986, 100 Stat. 3099; 


Pub. L. 103–394, title I, § 115, Oct. 22, 1994, 108 


Stat. 4118.) 


HISTORICAL AND REVISION NOTES 


LEGISLATIVE STATEMENTS 


Section 341(c) of the Senate amendment is deleted 


and a contrary provision is added indicating that the 


bankruptcy judge will not preside at or attend the first 
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meeting of creditors or equity security holders but a 


discharge hearing for all individuals will be held at 


which the judge will preside. 


SENATE REPORT NO. 95–989 


Section [Subsection] (a) of this section requires that 


there be a meeting of creditors within a reasonable 


time after the order for relief in the case. The Bank-


ruptcy Act [former title 11] and the current Rules of 


Bankruptcy Procedure provide for a meeting of credi-


tors, and specify the time and manner of the meeting, 


and the business to be conducted. This bill leaves those 


matters to the rules. Under section 405(d) of the bill, 


the present rules will continue to govern until new 


rules are promulgated. Thus, pending the adoption of 


different rules, the present procedure for the meeting 


will continue. 
Subsection (b) authorizes the court to order a meet-


ing of equity security holders in cases where such a 


meeting would be beneficial or useful, for example, in 


a chapter 11 reorganization case where it may be nec-


essary for the equity security holders to organize in 


order to be able to participate in the negotiation of a 


plan of reorganization. 
Subsection (c) makes clear that the bankruptcy judge 


is to preside at the meeting of creditors. 


AMENDMENTS 


1994—Subsec. (d). Pub. L. 103–394 added subsec. (d). 
1986—Subsec. (a). Pub. L. 99–554, § 212(1), substituted 


‘‘the United States trustee shall convene and preside at 


a meeting of creditors’’ for ‘‘there shall be a meeting of 


creditors’’. 
Subsec. (b). Pub. L. 99–554, § 212(2), substituted 


‘‘United States trustee may convene’’ for ‘‘court may 


order’’. 
Subsec. (c). Pub. L. 99–554, § 212(3), inserted ‘‘including 


any final meeting of creditors’’. 


EFFECTIVE DATE OF 1994 AMENDMENT 


Amendment by Pub. L. 103–394 effective Oct. 22, 1994, 


and not applicable with respect to cases commenced 


under this title before Oct. 22, 1994, see section 702 of 


Pub. L. 103–394, set out as a note under section 101 of 


this title. 


EFFECTIVE DATE OF 1986 AMENDMENT 


Effective date and applicability of amendment by 


Pub. L. 99–554 dependent upon the judicial district in-


volved, see section 302(d), (e) of Pub. L. 99–554, set out 


as a note under section 581 of Title 28, Judiciary and 


Judicial Procedure. 


PARTICIPATION BY BANKRUPTCY ADMINISTRATOR AT 


MEETINGS OF CREDITORS AND EQUITY SECURITY 


HOLDERS 


Section 105 of Pub. L. 103–394 provided that: 
‘‘(a) PRESIDING OFFICER.—A bankruptcy adminis-


trator appointed under section 302(d)(3)(I) of the Bank-


ruptcy Judges, United States Trustees, and Family 


Farmer Bankruptcy Act of 1986 (28 U.S.C. 581 note; Pub-


lic Law 99–554; 100 Stat. 3123), as amended by section 


317(a) of the Federal Courts Study Committee Imple-


mentation Act of 1990 (Public Law 101–650; 104 Stat. 


5115), or the bankruptcy administrator’s designee may 


preside at the meeting of creditors convened under sec-


tion 341(a) of title 11, United States Code. The bank-


ruptcy administrator or the bankruptcy administra-


tor’s designee may preside at any meeting of equity se-


curity holders convened under section 341(b) of title 11, 


United States Code. 
‘‘(b) EXAMINATION OF THE DEBTOR.—The bankruptcy 


administrator or the bankruptcy administrator’s des-


ignee may examine the debtor at the meeting of credi-


tors and may administer the oath required under sec-


tion 343 of title 11, United States Code.’’ 


SECTION REFERRED TO IN OTHER SECTIONS 


This section is referred to in sections 343, 702, 705, 1161 


of this title. 


§ 342. Notice 


(a) There shall be given such notice as is ap-


propriate, including notice to any holder of a 


community claim, of an order for relief in a case 


under this title. 
(b) Prior to the commencement of a case under 


this title by an individual whose debts are pri-


marily consumer debts, the clerk shall give 


written notice to such individual that indicates 


each chapter of this title under which such indi-


vidual may proceed. 
(c) If notice is required to be given by the 


debtor to a creditor under this title, any rule, 


any applicable law, or any order of the court, 


such notice shall contain the name, address, and 


taxpayer identification number of the debtor, 


but the failure of such notice to contain such in-


formation shall not invalidate the legal effect of 


such notice. 


(Pub. L. 95–598, Nov. 6, 1978, 92 Stat. 2565; Pub. L. 


98–353, title III, §§ 302, 435, July 10, 1984, 98 Stat. 


352, 370; Pub. L. 103–394, title II, § 225, Oct. 22, 


1994, 108 Stat. 4131.) 


HISTORICAL AND REVISION NOTES 


LEGISLATIVE STATEMENTS 


Section 342(b) and (c) of the Senate amendment are 


adopted in principle but moved to section 549(c), in lieu 


of section 342(b) of H.R. 8200 as passed by the House. 


Section 342(c) of H.R. 8200 as passed by the House is 


deleted as a matter to be left to the Rules of Bank-


ruptcy Procedure. 


SENATE REPORT NO. 95–989 


Subsection (a) of section 342 requires the clerk of the 


bankruptcy court to give notice of the order for relief. 


The rules will prescribe to whom the notice should be 


sent and in what manner notice will be given. The rules 


already prescribe such things, and they will continue to 


govern unless changed as provided in section 404(a) of 


the bill. Due process will certainly require notice to all 


creditors and equity security holders. State and Fed-


eral governmental representatives responsible for col-


lecting taxes will also receive notice. In cases where 


the debtor is subject to regulation, the regulatory 


agency with jurisdiction will receive notice. In order to 


insure maximum notice to all parties in interest, the 


Rules will include notice by publication in appropriate 


cases and for appropriate issues. Other notices will be 


given as appropriate. 


Subsections (b) and (c) [enacted as section 549(c)] are 


derived from section 21g of the Bankruptcy Act [section 


44(g) of former title 11]. They specify that the trustee 


may file notice of the commencement of the case in 


land recording offices in order to give notice of the 


pendency of the case to potential transferees of the 


debtor’s real property. Such filing is unnecessary in the 


county in which the bankruptcy case is commenced. If 


notice is properly filed, a subsequent purchaser of the 


property will not be a bona fide purchaser. Otherwise, 


a purchaser, including a purchaser at a judicial sale, 


that has no knowledge of the case, is not prevented 


from obtaining the status of a bona fide purchaser by 


the mere commencement of the case. ‘‘County’’ is de-


fined in title 1 of the United States Code to include 


other political subdivisions where counties are not 


used. 


AMENDMENTS 


1994—Subsec. (c). Pub. L. 103–394 added subsec. (c). 


1984—Subsec. (a). Pub. L. 98–353, § 435, amended sub-


sec. (a) generally, inserting requirement respecting no-


tice to any holder of a community claim. 


Pub. L. 98–353, § 302(1), designated existing provisions 


as subsec. (a). 
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Subsec. (b). Pub. L. 98–353, § 302(2), added subsec. (b). 


EFFECTIVE DATE OF 1994 AMENDMENT 


Amendment by Pub. L. 103–394 effective Oct. 22, 1994, 


and not applicable with respect to cases commenced 


under this title before Oct. 22, 1994, see section 702 of 


Pub. L. 103–394, set out as a note under section 101 of 


this title. 


EFFECTIVE DATE OF 1984 AMENDMENT 


Amendment by Pub. L. 98–353 effective with respect 


to cases filed 90 days after July 10, 1984, see section 


552(a) of Pub. L. 98–353, set out as a note under section 


101 of this title. 


SECTION REFERRED TO IN OTHER SECTIONS 


This section is referred to in sections 348, 741, 743, 762, 


765 of this title. 


§ 343. Examination of the debtor 


The debtor shall appear and submit to exam-


ination under oath at the meeting of creditors 


under section 341(a) of this title. Creditors, any 


indenture trustee, any trustee or examiner in 


the case, or the United States trustee may ex-


amine the debtor. The United States trustee 


may administer the oath required under this 


section. 


(Pub. L. 95–598, Nov. 6, 1978, 92 Stat. 2565; Pub. L. 


98–353, title III, § 436, July 10, 1984, 98 Stat. 370; 


Pub. L. 99–554, title II, § 213, Oct. 27, 1986, 100 


Stat. 3099.) 


HISTORICAL AND REVISION NOTES 


SENATE REPORT NO. 95–989 


This section, derived from section 21a of the Bank-


ruptcy Act [section 44(a) of former title 11], requires 


the debtor to appear at the meeting of creditors and 


submit to examination under oath. The purpose of the 


examination is to enable creditors and the trustee to 


determine if assets have improperly been disposed of or 


concealed or if there are grounds for objection to dis-


charge. The scope of the examination under this sec-


tion will be governed by the Rules of Bankruptcy Pro-


cedure, as it is today. See rules 205(d), 10–213(c), and 


11–26. It is expected that the scope prescribed by these 


rules for liquidation cases, that is, ‘‘only the debtor’s 


acts, conduct, or property, or any matter that may af-


fect the administration of the estate, or the debtor’s 


right to discharge’’ will remain substantially un-


changed. In reorganization cases, the examination 


would be broader, including inquiry into the liabilities 


and financial condition of the debtor, the operation of 


his business, and the desirability of the continuance 


thereof, and other matters relevant to the case and to 


the formulation of the plan. Examination of other per-


sons in connection with the bankruptcy case is left 


completely to the rules, just as examination of wit-


nesses in civil cases is governed by the Federal Rules of 


Civil Procedure. 


AMENDMENTS 


1986—Pub. L. 99–554 amended section generally. Prior 


to amendment, section read as follows: ‘‘The debtor 


shall appear and submit to examination under oath at 


the meeting of creditors under section 341(a) of this 


title. Creditors, any indenture trustee, or any trustee 


or examiner in the case may examine the debtor.’’ 


1984—Pub. L. 98–353 substituted ‘‘examine’’ for 


‘‘examiner’’. 


EFFECTIVE DATE OF 1986 AMENDMENT 


Effective date and applicability of amendment by 


Pub. L. 99–554 dependent upon the judicial district in-


volved, see section 302(d), (e) of Pub. L. 99–554, set out 


as a note under section 581 of Title 28, Judiciary and 


Judicial Procedure. 


EFFECTIVE DATE OF 1984 AMENDMENT 


Amendment by Pub. L. 98–353 effective with respect 


to cases filed 90 days after July 10, 1984, see section 


552(a) of Pub. L. 98–353, set out as a note under section 


101 of this title. 


PARTICIPATION BY BANKRUPTCY ADMINISTRATOR AT 


MEETINGS OF CREDITORS AND EQUITY SECURITY 


HOLDERS 


A bankruptcy administrator or the bankruptcy ad-


ministrator’s designee may examine debtor at meeting 


of creditors and may administer oath required by this 


section, see section 105 of Pub. L. 103–394, set out as a 


note under section 341 of this title. 


SECTION REFERRED TO IN OTHER SECTIONS 


This section is referred to in section 1161 of this title. 


§ 344. Self-incrimination; immunity 


Immunity for persons required to submit to 


examination, to testify, or to provide informa-


tion in a case under this title may be granted 


under part V of title 18. 


(Pub. L. 95–598, Nov. 6, 1978, 92 Stat. 2565.) 


HISTORICAL AND REVISION NOTES 


SENATE REPORT NO. 95–989 


Part V [§ 6001 et seq.] of title 18 of the United States 


Code governs the granting of immunity to witnesses be-


fore Federal tribunals. The immunity provided under 


part V is only use immunity, not transactional immu-


nity. Part V applies to all proceedings before Federal 


courts, before Federal grand juries, before administra-


tive agencies, and before Congressional committees. It 


requires the Attorney General or the U. S. attorney to 


request or to approve any grant of immunity, whether 


before a court, grand jury, agency, or congressional 


committee. 


This section carries part V over into bankruptcy 


cases. Thus, for a witness to be ordered to testify before 


a bankruptcy court in spite of a claim of privilege, the 


U. S. attorney for the district in which the court sits 


would have to request from the district court for that 


district the immunity order. The rule would apply to 


both debtors, creditors, and any other witnesses in a 


bankruptcy case. If the immunity were granted, the 


witness would be required to testify. If not, he could 


claim the privilege against self-incrimination. 


Part V is a significant departure from current law. 


Under section 7a(10) of the Bankruptcy Act [section 


25(a)(10) of former title 11], a debtor is required to tes-


tify in all circumstances, but any testimony he gives 


may not be used against him in any criminal proceed-


ing, except testimony given in any hearing on objec-


tions to discharge. With that exception, section 7a(10) 


amounts to a blanket grant of use immunity to all 


debtors. Immunity for other witnesses in bankruptcy 


courts today is governed by part V of title 18. 


The consequences of a claim of privileges by a debtor 


under proposed law and under current law differ as 


well. Under section 14c(6) of current law [section 


32(c)(6) of former title 11], any refusal to answer a ma-


terial question approved by the court will result in the 


denial of a discharge, even if the refusal is based on the 


privilege against self incrimination. Thus, the debtor is 


confronted with the choice between losing his dis-


charge and opening himself up to possible criminal 


prosecution. 


Under section 727(a)(6) of the proposed title 11, a debt-


or is only denied a discharge if he refuses to testify 


after having been granted immunity. If the debtor 


claims the privilege and the U. S. attorney does not re-


quest immunity from the district courts, then the debt-
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or may refuse to testify and still retain his right to a 


discharge. It removes the Scylla and Charibdis choice 


for debtors that exists under the Bankruptcy Act 


[former title 11]. 


SECTION REFERRED TO IN OTHER SECTIONS 


This section is referred to in sections 521, 901 of this 


title. 


§ 345. Money of estates 


(a) A trustee in a case under this title may 


make such deposit or investment of the money 


of the estate for which such trustee serves as 


will yield the maximum reasonable net return 


on such money, taking into account the safety 


of such deposit or investment. 


(b) Except with respect to a deposit or invest-


ment that is insured or guaranteed by the 


United States or by a department, agency, or in-


strumentality of the United States or backed by 


the full faith and credit of the United States, 


the trustee shall require from an entity with 


which such money is deposited or invested— 


(1) a bond— 


(A) in favor of the United States; 


(B) secured by the undertaking of a cor-


porate surety approved by the United States 


trustee for the district in which the case is 


pending; and 


(C) conditioned on— 


(i) a proper accounting for all money so 


deposited or invested and for any return on 


such money; 


(ii) prompt repayment of such money 


and return; and 


(iii) faithful performance of duties as a 


depository; or 


(2) the deposit of securities of the kind speci-


fied in section 9303 of title 31; 


unless the court for cause orders otherwise. 


(c) An entity with which such moneys are de-


posited or invested is authorized to deposit or 


invest such moneys as may be required under 


this section. 


(Pub. L. 95–598, Nov. 6, 1978, 92 Stat. 2565; Pub. L. 


97–258, § 3(c), Sept. 13, 1982, 96 Stat. 1064; Pub. L. 


98–353, title III, § 437, July 10, 1984, 98 Stat. 370; 


Pub. L. 99–554, title II, § 214, Oct. 27, 1986, 100 


Stat. 3099; Pub. L. 103–394, title II, § 210, Oct. 22, 


1994, 108 Stat. 4125.) 


HISTORICAL AND REVISION NOTES 


LEGISLATIVE STATEMENTS 


The House amendment moves section 345(c) of the 


House bill to chapter 15 as part of the pilot program for 


the U.S. trustees. The bond required by section 345(b) 


may be a blanket bond posted by the financial deposi-


tory sufficient to cover deposits by trustees in several 


cases, as is done under current law. 


SENATE REPORT NO. 95–989 


This section is a significant departure from section 61 


of the Bankruptcy Act [section 101 of former title 11]. 


It permits a trustee in a bankruptcy case to make such 


deposit of investment of the money of the estate for 


which he serves as will yield the maximum reasonable 


net return on the money, taking into account the safe-


ty of such deposit or investment. Under current law, 


the trustee is permitted to deposit money only with 


banking institutions. Thus, the trustee is generally un-


able to secure a high rate of return on money of estates 


pending distribution, to the detriment of creditors. 


Under this section, the trustee may make deposits in 


savings and loans, may purchase government bonds, or 


make such other deposit or investment as is appro-


priate. Under proposed 11 U.S.C. 541(a)(6), and except as 


provided in subsection (c) of this section, any interest 


or gain realized on the deposit or investment of funds 


under this section will become property of the estate, 


and will thus enhance the recovery of creditors. 


In order to protect the creditors, subsection (b) re-


quires certain precautions against loss of the money so 


deposited or invested. The trustee must require from a 


person with which he deposits or invests money of an 


estate a bond in favor of the United States secured by 


approved corporate surety and conditioned on a proper 


accounting for all money deposited or invested and for 


any return on such money. Alternately, the trustee 


may require the deposit of securities of the kind speci-


fied in section 15 of title 6 of the United States Code [31 


U.S.C. 9303], which governs the posting of security by 


banks that receive public moneys on deposit. These 


bonding requirements do not apply to deposits or in-


vestments that are insured or guaranteed the United 


States or a department, agency, or instrumentality of 


the United States, or that are backed by the full faith 


and credit of the United States. 


These provisions do not address the question of ag-


gregation of funds by a private chapter 13 trustee and 


are not to be construed as excluding such possibility. 


The Rules of Bankruptcy Procedure may provide for 


aggregation under appropriate circumstances and ade-


quate safeguards in cases where there is a significant 


need, such as in districts in which there is a standing 


chapter 13 trustee. In such case, the interest or return 


on the funds would help defray the cost of administer-


ing the cases in which the standing trustee serves. 


AMENDMENTS 


1994—Subsec. (b). Pub. L. 103–394 substituted semi-


colon for period at end of par. (2) and inserted conclud-


ing provisions after par. (2). 


1986—Subsec. (b). Pub. L. 99–554 amended subsec. (b) 


generally, substituting ‘‘approved by the United States 


trustee for the district’’ for ‘‘approved by the court for 


the district’’ in par. (1)(B). 


1984—Subsec. (c). Pub. L. 98–353 added subsec. (c). 


1982—Subsec. (b)(2). Pub. L. 97–258 substituted ‘‘sec-


tion 9303 of title 31’’ for ‘‘section 15 of title 6’’. 


EFFECTIVE DATE OF 1994 AMENDMENT 


Amendment by Pub. L. 103–394 effective Oct. 22, 1994, 


and not applicable with respect to cases commenced 


under this title before Oct. 22, 1994, see section 702 of 


Pub. L. 103–394, set out as a note under section 101 of 


this title. 


EFFECTIVE DATE OF 1986 AMENDMENT 


Effective date and applicability of amendment by 


Pub. L. 99–554 dependent upon the judicial district in-


volved, see section 302(d), (e) of Pub. L. 99–554, set out 


as a note under section 581 of Title 28, Judiciary and 


Judicial Procedure. 


EFFECTIVE DATE OF 1984 AMENDMENT 


Amendment by Pub. L. 98–353 effective with respect 


to cases filed 90 days after July 10, 1984, see section 


552(a) of Pub. L. 98–353, set out as a note under section 


101 of this title. 


SECTION REFERRED TO IN OTHER SECTIONS 


This section is referred to in title 28 section 586. 


§ 346. Special tax provisions 


(a) Except to the extent otherwise provided in 


this section, subsections (b), (c), (d), (e), (g), (h), 


(i), and (j) of this section apply notwithstanding 


any State or local law imposing a tax, but sub-


ject to the Internal Revenue Code of 1986. 
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1 See References in Text note below. 


(b)(1) In a case under chapter 7, 12, or 11 of this 


title concerning an individual, any income of 


the estate may be taxed under a State or local 


law imposing a tax on or measured by income 


only to the estate, and may not be taxed to such 


individual. Except as provided in section 728 of 


this title, if such individual is a partner in a 


partnership, any gain or loss resulting from a 


distribution of property from such partnership, 


or any distributive share of income, gain, loss, 


deduction, or credit of such individual that is 


distributed, or considered distributed, from such 


partnership, after the commencement of the 


case is gain, loss, income, deduction, or credit, 


as the case may be, of the estate. 
(2) Except as otherwise provided in this sec-


tion and in section 728 of this title, any income 


of the estate in such a case, and any State or 


local tax on or measured by such income, shall 


be computed in the same manner as the income 


and the tax of an estate. 
(3) The estate in such a case shall use the same 


accounting method as the debtor used imme-


diately before the commencement of the case. 
(c)(1) The commencement of a case under this 


title concerning a corporation or a partnership 


does not effect a change in the status of such 


corporation or partnership for the purposes of 


any State or local law imposing a tax on or 


measured by income. Except as otherwise pro-


vided in this section and in section 728 of this 


title, any income of the estate in such case may 


be taxed only as though such case had not been 


commenced. 
(2) In such a case, except as provided in sec-


tion 728 of this title, the trustee shall make any 


tax return otherwise required by State or local 


law to be filed by or on behalf of such corpora-


tion or partnership in the same manner and 


form as such corporation or partnership, as the 


case may be, is required to make such return. 
(d) In a case under chapter 13 of this title, any 


income of the estate or the debtor may be taxed 


under a State or local law imposing a tax on or 


measured by income only to the debtor, and 


may not be taxed to the estate. 
(e) A claim allowed under section 502(f) or 503 


of this title, other than a claim for a tax that is 


not otherwise deductible or a capital expendi-


ture that is not otherwise deductible, is deduct-


ible by the entity to which income of the estate 


is taxed unless such claim was deducted by an-


other entity, and a deduction for such a claim is 


deemed to be a deduction attributable to a busi-


ness. 
(f) The trustee shall withhold from any pay-


ment of claims for wages, salaries, commissions, 


dividends, interest, or other payments, or col-


lect, any amount required to be withheld or col-


lected under applicable State or local tax law, 


and shall pay such withheld or collected amount 


to the appropriate governmental unit at the 


time and in the manner required by such tax 


law, and with the same priority as the claim 


from which such amount was withheld was paid. 
(g)(1) Neither gain nor loss shall be recognized 


on a transfer— 
(A) by operation of law, of property to the 


estate; 
(B) other than a sale, of property from the 


estate to the debtor; or 


(C) in a case under chapter 11 or 12 of this 


title concerning a corporation, of property 


from the estate to a corporation that is an af-


filiate participating in a joint plan with the 


debtor, or that is a successor to the debtor 


under the plan, except that gain or loss may 


be recognized to the same extent that such 


transfer results in the recognition of gain or 


loss under section 371 1 of the Internal Revenue 


Code of 1986. 


(2) The transferee of a transfer of a kind speci-


fied in this subsection shall take the property 


transferred with the same character, and with 


the transferor’s basis, as adjusted under sub-


section (j)(5) of this section, and holding period. 
(h) Notwithstanding sections 728(a) and 1146(a) 


of this title, for the purpose of determining the 


number of taxable periods during which the 


debtor or the estate may use a loss carryover or 


a loss carryback, the taxable period of the debt-


or during which the case is commenced is 


deemed not to have been terminated by such 


commencement. 
(i)(1) In a case under chapter 7, 12, or 11 of this 


title concerning an individual, the estate shall 


succeed to the debtor’s tax attributes, includ-


ing— 
(A) any investment credit carryover; 
(B) any recovery exclusion; 
(C) any loss carryover; 
(D) any foreign tax credit carryover; 
(E) any capital loss carryover; and 
(F) any claim of right. 


(2) After such a case is closed or dismissed, the 


debtor shall succeed to any tax attribute to 


which the estate succeeded under paragraph (1) 


of this subsection but that was not utilized by 


the estate. The debtor may utilize such tax at-


tributes as though any applicable time limita-


tions on such utilization by the debtor were sus-


pended during the time during which the case 


was pending. 
(3) In such a case, the estate may carry back 


any loss of the estate to a taxable period of the 


debtor that ended before the order for relief 


under such chapter the same as the debtor could 


have carried back such loss had the debtor in-


curred such loss and the case under this title 


had not been commenced, but the debtor may 


not carry back any loss of the debtor from a tax-


able period that ends after such order to any 


taxable period of the debtor that ended before 


such order until after the case is closed. 
(j)(1) Except as otherwise provided in this sub-


section, income is not realized by the estate, the 


debtor, or a successor to the debtor by reason of 


forgiveness or discharge of indebtedness in a 


case under this title. 
(2) For the purposes of any State or local law 


imposing a tax on or measured by income, a de-


duction with respect to a liability may not be 


allowed for any taxable period during or after 


which such liability is forgiven or discharged 


under this title. In this paragraph, ‘‘a deduction 


with respect to a liability’’ includes a capital 


loss incurred on the disposition of a capital 


asset with respect to a liability that was in-


curred in connection with the acquisition of 


such asset. 
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(3) Except as provided in paragraph (4) of this 


subsection, for the purpose of any State or local 


law imposing a tax on or measured by income, 


any net operating loss of an individual or cor-


porate debtor, including a net operating loss 


carryover to such debtor, shall be reduced by the 


amount of indebtedness forgiven or discharged 


in a case under this title, except to the extent 


that such forgiveness or discharge resulted in a 


disallowance under paragraph (2) of this sub-


section. 
(4) A reduction of a net operating loss or a net 


operating loss carryover under paragraph (3) of 


this subsection or of basis under paragraph (5) of 


this subsection is not required to the extent 


that the indebtedness of an individual or cor-


porate debtor forgiven or discharged— 
(A) consisted of items of a deductible nature 


that were not deducted by such debtor; or 
(B) resulted in an expired net operating loss 


carryover or other deduction that— 
(i) did not offset income for any taxable 


period; and 
(ii) did not contribute to a net operating 


loss in or a net operating loss carryover to 


the taxable period during or after which 


such indebtedness was discharged. 


(5) For the purposes of a State or local law im-


posing a tax on or measured by income, the 


basis of the debtor’s property or of property 


transferred to an entity required to use the 


debtor’s basis in whole or in part shall be re-


duced by the lesser of— 
(A)(i) the amount by which the indebtedness 


of the debtor has been forgiven or discharged 


in a case under this title; minus 
(ii) the total amount of adjustments made 


under paragraphs (2) and (3) of this subsection; 


and 
(B) the amount by which the total basis of 


the debtor’s assets that were property of the 


estate before such forgiveness or discharge ex-


ceeds the debtor’s total liabilities that were li-


abilities both before and after such forgiveness 


or discharge. 


(6) Notwithstanding paragraph (5) of this sub-


section, basis is not required to be reduced to 


the extent that the debtor elects to treat as tax-


able income, of the taxable period in which in-


debtedness is forgiven or discharged, the amount 


of indebtedness forgiven or discharged that 


otherwise would be applied in reduction of basis 


under paragraph (5) of this subsection. 
(7) For the purposes of this subsection, indebt-


edness with respect to which an equity security, 


other than an interest of a limited partner in a 


limited partnership, is issued to the creditor to 


whom such indebtedness was owed, or that is 


forgiven as a contribution to capital by an eq-


uity security holder other than a limited part-


ner in the debtor, is not forgiven or discharged 


in a case under this title— 
(A) to any extent that such indebtedness did 


not consist of items of a deductible nature; or 
(B) if the issuance of such equity security 


has the same consequences under a law impos-


ing a tax on or measured by income to such 


creditor as a payment in cash to such creditor 


in an amount equal to the fair market value of 


such equity security, then to the lesser of— 


(i) the extent that such issuance has the 


same such consequences; and 


(ii) the extent of such fair market value. 


(Pub. L. 95–598, Nov. 6, 1978, 92 Stat. 2565; Pub. L. 


98–353, title III, § 438, July 10, 1984, 98 Stat. 370; 


Pub. L. 99–554, title II, §§ 257(g), 283(c), Oct. 27, 


1986, 100 Stat. 3114, 3116; Pub. L. 103–394, title V, 


§ 501(d)(4), Oct. 22, 1994, 108 Stat. 4143.) 


HISTORICAL AND REVISION NOTES 


LEGISLATIVE STATEMENTS 


Section 346 of the House amendment, together with 


sections 728 and 1146, represent special tax provisions 


applicable in bankruptcy. The policy contained in 


those sections reflects the policy that should be applied 


in Federal, State, and local taxes in the view of the 


House Committee on the Judiciary. The House Ways 


and Means Committee and the Senate Finance Com-


mittee did not have time to process a bankruptcy tax 


bill during the 95th Congress. It is anticipated that 


early in the 96th Congress, and before the effective date 


of the bankruptcy code [Oct. 1, 1979], the tax commit-


tees of Congress will have an opportunity to consider 


action with respect to amendments to the Internal 


Revenue Code [title 26] and the special tax provisions in 


title 11. Since the special tax provisions are likely to be 


amended during the first part of the 96th Congress, it 


is anticipated that the bench and bar will also study 


and comment on these special tax provisions prior to 


their revision. 


Special tax provisions: State and local rules. This 


section provides special tax provisions dealing with the 


treatment, under State or local, but not Federal, tax 


law, of the method of taxing bankruptcy estates of in-


dividuals, partnerships, and corporations; survival and 


allocation of tax attributes between the bankrupt and 


the estate; return filing requirements; and the tax 


treatment of income from discharge of indebtedness. 


The Senate bill removed these rules pending adoption 


of Federal rules on these issues in the next Congress. 


The House amendment returns the State and local tax 


rules to section 346 so that they may be studied by the 


bankruptcy and tax bars who may wish to submit com-


ments to Congress. 


Withholding rules: Both the House bill and Senate 


amendment provide that the trustee is required to com-


ply with the normal withholding rules applicable to the 


payment of wages and other payments. The House 


amendment retains this rule for State and local taxes 


only. The treatment of withholding of Federal taxes 


will be considered in the next Congress. 


Section 726 of the Senate amendment provides that 


the rule requiring pro rata payment of all expenses 


within a priority category does not apply to the pay-


ment of amounts withheld by a bankruptcy trustee. 


The purpose of this rule was to insure that the trustee 


pay the full amount of the withheld taxes to the appro-


priate governmental tax authority. The House amend-


ment deletes this rule as unnecessary because the ex-


isting practice conforms essentially to that rule. If the 


trustee fails to pay over in full amounts that he with-


held, it is a violation of his trustee’s duties which 


would permit the taxing authority to sue the trustee on 


his bond. 


When taxes considered ‘‘incurred’’: The Senate 


amendment contained rules of general application deal-


ing with when a tax is ‘‘incurred’’ for purposes of the 


various tax collection rules affecting the debtor and 


the estate. The House amendment adopts the substance 


of these rules and transfers them to section 507 of title 


11. 


Penalty for failure to pay tax: The Senate amend-


ment contains a rule which relieves the debtor and the 


trustee from certain tax penalties for failure to make 


timely payment of a tax to the extent that the bank-


ruptcy rules prevent the trustee or the debtor from 


paying the tax on time. Since most of these penalties 
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relate to Federal taxes, the House amendment deletes 


these rules pending consideration of Federal tax rules 


affecting bankruptcy in the next Congress. 


SENATE REPORT NO. 95–989 


Subsection (a) indicates that subsections (b), (c), (d), 


(e), (g), (h), (i), and (j) apply notwithstanding any State 


or local tax law, but are subject to Federal tax law. 
Subsection (b)(1) provides that in a case concerning 


an individual under chapter 7 or 11 of title 11, income 


of the estate is taxable only to the estate and not to 


the debtor. The second sentence of the paragraph pro-


vides that if such individual is a partner, the tax at-


tributes of the partnership are distributable to the 


partner’s estate rather than to the partner, except to 


the extent that section 728 of title 11 provides other-


wise. 
Subsection (b)(2) states a general rule that the estate 


of an individual is to be taxed as an estate. The para-


graph is made subject to the remainder of section 346 


and section 728 of title 11. 
Subsection (b)(3) requires the accounting method, but 


not necessarily the accounting period, of the estate to 


be the same as the method used by the individual debt-


or. 
Subsection (c)(1) states a general rule that the estate 


of a partnership or a corporated debtor is not a sepa-


rate entity for tax purposes. The income of the debtor 


is to be taxed as if the case were not commenced, ex-


cept as provided in the remainder of section 346 and 


section 728. 
Subsection (c)(2) requires the trustee, except as pro-


vided in section 728 of title 11, to file all tax returns on 


behalf of the partnership or corporation during the 


case. 
Subsection (d) indicates that the estate in a chapter 


13 case is not a separate taxable entity and that all in-


come of the estate is to be taxed to the debtor. 
Subsection (e) establishes a business deduction con-


sisting of allowed expenses of administration except for 


tax or capital expenses that are not otherwise deduct-


ible. The deduction may be used by the estate when it 


is a separate taxable entity or by the entity to which 


the income of the estate is taxed when it is not. 
Subsection (f) imposes a duty on the trustee to com-


ply with any Federal, State, or local tax law requiring 


withholding or collection of taxes from any payment of 


wages, salaries, commissions, dividends, interest, or 


other payments. Any amount withheld is to be paid to 


the taxing authority at the same time and with the 


same priority as the claim from which such amount 


withheld was paid. 
Subsection (g)(1)(A) indicates that neither gain nor 


loss is recognized on the transfer by law of property 


from the debtor or a creditor to the estate. Subpara-


graph (B) provides a similar policy if the property of 


the estate is returned from the estate to the debtor 


other than by a sale of property to debtor. Subpara-


graph (C) also provides for nonrecognition of gain or 


loss in a case under chapter 11 if a corporate debtor 


transfers property to a successor corporation or to an 


affiliate under a joint plan. An exception is made to en-


able a taxing authority to cause recognition of gain or 


loss to the extent provided in IRC [title 26] section 371 


(as amended by section 109 of this bill). 
Subsection (g)(2) provides that any of the three kinds 


of transferees specified in paragraph (1) take the prop-


erty with the same character, holding period, and basis 


in the hands of the transferor at the time of such trans-


fer. The transferor’s basis may be adjusted under sec-


tion 346(j)(5) even if the discharge of indebtedness oc-


curs after the transfer of property. Of course, no adjust-


ment will occur if the transfer is from the debtor to the 


estate or if the transfer is from an entity that is not 


discharged. 
Subsection (h) provides that the creation of the es-


tate of an individual under chapter 7 or 11 of title 11 as 


a separate taxable entity does not affect the number of 


taxable years for purposes of computing loss carryovers 


or carrybacks. The section applies with respect to 


carryovers or carrybacks of the debtor transferred into 


the estate under section 346(i)(1) of title 11 or back to 


the debtor under section 346(i)(2) of title 11. 
Subsection (i)(1) states a general rule that an estate 


that is a separate taxable entity nevertheless succeeds 


to all tax attributes of the debtor. The six enumerated 


attributes are illustrative and not exhaustive. 
Subsection (i)(2) indicates that attributes passing 


from the debtor into an estate that is a separate tax-


able entity will return to the debtor if unused by the 


estate. The debtor is permitted to use any such at-


tribute as though the case had not been commenced. 
Subsection (i)(3) permits an estate that is a separate 


taxable entity to carryback losses of the estate to a 


taxable period of the debtor that ended before the case 


was filed. The estate is treated as if it were the debtor 


with respect to time limitations and other restrictions. 


The section makes clear that the debtor may not carry-


back any loss of his own from a tax year during the 


pendency of the case to such a period until the case is 


closed. No tolling of any period of limitation is pro-


vided with respect to carrybacks by the debtor of post- 


petition losses. 
Subsection (j) sets forth seven special rules treating 


with the tax effects of forgiveness or discharge of in-


debtedness. The terms ‘‘forgiveness’’ and ‘‘discharge’’ 


are redundant, but are used to clarify that ‘‘discharge’’ 


in the context of a special tax provision in title 11 in-


cludes forgiveness of indebtedness whether or not such 


indebtedness is ‘‘discharged’’ in the bankruptcy sense. 
Paragraph (1) states the general rule that forgiveness 


of indebtedness is not taxable except as otherwise pro-


vided in paragraphs (2)–(7). The paragraph is patterned 


after sections 268, 395, and 520 of the Bankruptcy Act 


[sections 668, 795, and 920 of former title 11]. 
Paragraph (2) disallows deductions for liabilities of a 


deductible nature in any year during or after the year 


of cancellation of such liabilities. For the purposes of 


this paragraph, ‘‘a deduction with respect to a liabil-


ity’’ includes a capital loss incurred on the disposition 


of a capital asset with respect to a liability that was 


incurred in connection with the acquisition of such 


asset. 
Paragraph (3) causes any net operating loss of a debt-


or that is an individual or corporation to be reduced by 


any discharge of indebtedness except as provided in 


paragraphs (2) or (4). If a deduction is disallowed under 


paragraph (2), then no double counting occurs. Thus, 


paragraph (3) will reflect the reduction of losses by li-


abilities that have been forgiven, including deductible 


liabilities or nondeductible liabilities such as repay-


ment of principal on borrowed funds. 
Paragraph (4) specifically excludes two kinds of in-


debtedness from reduction of net operating losses under 


paragraph (3) or from reduction of basis under para-


graph (5). Subparagraph (A) excludes items of a deduct-


ible nature that were not deducted or that could not be 


deducted such as gambling losses or liabilities for in-


terest owed to a relative of the debtor. Subparagraph 


(B) excludes indebtedness of a debtor that is an individ-


ual or corporation that resulted in deductions which 


did not offset income and that did not contribute to an 


unexpired net operating loss or loss carryover. In these 


situations, the debtor has derived no tax benefit so 


there is no need to incur an offsetting reduction. 
Paragraph (5) provides a two-point test for reduction 


of basis. The paragraph replaces sections 270, 396, and 


522 of the Bankruptcy Act [sections 670, 796, and 922 of 


former title 11]. Subparagraph (A) sets out the maxi-


mum amount by which basis may be reduced—the total 


indebtedness forgiven less adjustments made under 


paragraphs (2) and (3). This avoids double counting. If 


a deduction is disallowed under paragraph (2) or a 


carryover is reduced under paragraph (3) then the tax 


benefit is neutralized, and there is no need to reduce 


basis. Subparagraph (B) reduces basis to the extent the 


debtor’s total basis of assets before the discharge ex-


ceeds total preexisting liabilities still remaining after 


discharge of indebtedness. This is a ‘‘basis solvency’’ 


limitation which differs from the usual test of solvency 
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because it measures against the remaining liabilities 


the benefit aspect of assets, their basis, rather than 


their value. Paragraph (5) applies so that any trans-


feree of the debtor’s property who is required to use the 


debtor’s basis takes the debtor’s basis reduced by the 


lesser of (A) and (B). Thus, basis will be reduced, but 


never below a level equal to undischarged liabilities. 


Paragraph (6) specifies that basis need not be reduced 


under paragraph (5) to the extent the debtor treats dis-


charged indebtedness as taxable income. This permits 


the debtor to elect whether to recognize income, which 


may be advantageous if the debtor anticipates subse-


quent net operating losses, rather than to reduce basis. 


Paragraph (7) establishes two rules excluding from 


the category of discharged indebtedness certain indebt-


edness that is exchanged for an equity security issued 


under a plan or that is forgiven as a contribution to 


capital by an equity security holder. Subparagraph (A) 


creates the first exclusion to the extent indebtedness 


consisting of items not of a deductible nature is ex-


changed for an equity security, other than the interests 


of a limited partner in a limited partnership, issued by 


the debtor or is forgiven as a contribution to capital by 


an equity security holder. Subparagraph (B) excludes 


indebtedness consisting of items of a deductible nature, 


if the exchange of stock for debts has the same effect 


as a cash payment equal to the value of the equity se-


curity, in the amount of the fair market value of the 


equity security or, if less, the extent to which such ex-


change has such effect. The two provisions treat the 


debtor as if it had originally issued stock instead of 


debt. Subparagraph (B) rectifies the inequity under cur-


rent law between a cash basis and accrual basis debtor 


concerning the issuance of stock in exchange for pre-


vious services rendered that were of a greater value 


than the stock. Subparagraph (B) also changes current 


law by taxing forgiveness of indebtedness to the extent 


that stock is exchanged for the accrued interest compo-


nent of a security, because the recipient of such stock 


would not be regarded as having received money under 


the Carman doctrine. 


REFERENCES IN TEXT 


The Internal Revenue Code of 1986, referred to in sub-


sec. (a), is classified generally to Title 26, Internal Rev-


enue Code. 


Section 371 of the Internal Revenue Code of 1986, re-


ferred to in subsec. (g)(1)(C), was repealed by Pub. L. 


101–508, title XI, § 11801(a)(19), Nov. 5, 1990, 104 Stat. 


1388–521. 


AMENDMENTS 


1994—Subsec. (a). Pub. L. 103–394, § 504(d)(4)(A), sub-


stituted ‘‘Internal Revenue Code of 1986’’ for ‘‘Internal 


Revenue Code of 1954 (26 U.S.C. 1 et seq.)’’. 


Subsec. (g)(1)(C). Pub. L. 103–394, § 501(d)(4)(B), sub-


stituted ‘‘Internal Revenue Code of 1986’’ for ‘‘Internal 


Revenue Code of 1954 (26 U.S.C. 371)’’. 


1986—Subsec. (b)(1). Pub. L. 99–554, § 257(g)(1), inserted 


reference to chapter 12. 


Subsec. (g)(1)(C). Pub. L. 99–554, § 257(g)(2), inserted 


reference to chapter 12. 


Subsec. (i)(1). Pub. L. 99–554, § 257(g)(3), inserted ref-


erence to chapter 12. 


Subsec. (j)(7). Pub. L. 99–554, § 283(c), substituted 


‘‘owed’’ for ‘‘owned’’. 


1984—Subsec. (c)(2). Pub. L. 98–353 substituted ‘‘cor-


poration’’ for ‘‘operation’’. 


EFFECTIVE DATE OF 1994 AMENDMENT 


Amendment by Pub. L. 103–394 effective Oct. 22, 1994, 


and not applicable with respect to cases commenced 


under this title before Oct. 22, 1994, see section 702 of 


Pub. L. 103–394, set out as a note under section 101 of 


this title. 


EFFECTIVE DATE OF 1986 AMENDMENT 


Amendment by section 257 of Pub. L. 99–554 effective 


30 days after Oct. 27, 1986, but not applicable to cases 


commenced under this title before that date, see sec-


tion 302(a), (c)(1) of Pub. L. 99–554, set out as a note 


under section 581 of Title 28, Judiciary and Judicial 


Procedure. 


Amendment by section 283 of Pub. L. 99–554 effective 


30 days after Oct. 27, 1986, see section 302(a) of Pub. L. 


99–554. 


EFFECTIVE DATE OF 1984 AMENDMENT 


Amendment by Pub. L. 98–353 effective with respect 


to cases filed 90 days after July 10, 1984, see section 


552(a) of Pub. L. 98–353, set out as a note under section 


101 of this title. 


SECTION REFERRED TO IN OTHER SECTIONS 


This section is referred to in sections 106, 1146, 1231 of 


this title. 


§ 347. Unclaimed property 


(a) Ninety days after the final distribution 


under section 726, 1226, or 1326 of this title in a 


case under chapter 7, 12, or 13 of this title, as the 


case may be, the trustee shall stop payment on 


any check remaining unpaid, and any remaining 


property of the estate shall be paid into the 


court and disposed of under chapter 129 of title 


28. 


(b) Any security, money, or other property re-


maining unclaimed at the expiration of the time 


allowed in a case under chapter 9, 11, or 12 of 


this title for the presentation of a security or 


the performance of any other act as a condition 


to participation in the distribution under any 


plan confirmed under section 943(b), 1129, 1173, or 


1225 of this title, as the case may be, becomes 


the property of the debtor or of the entity ac-


quiring the assets of the debtor under the plan, 


as the case may be. 


(Pub. L. 95–598, Nov. 6, 1978, 92 Stat. 2568; Pub. L. 


99–554, title II, § 257(h), Oct. 27, 1986, 100 Stat. 


3114.) 


HISTORICAL AND REVISION NOTES 


LEGISLATIVE STATEMENTS 


Section 347(a) of the House amendment adopts a com-


parable provision contained in the Senate amendment 


instructing the trustee to stop payment on any check 


remaining unpaid more than 90 days after the final dis-


tribution in a case under Chapter 7 or 13. Technical 


changes are made in section 347(b) to cover distribu-


tions in a railroad reorganization. 


SENATE REPORT NO. 95–989 


Section 347 is derived from Bankruptcy Act § 66 [sec-


tion 106 of former title 11]. Subsection (a) requires the 


trustee to stop payment on any distribution check that 


is unpaid 90 days after the final distribution in a case 


under chapter 7 or 13. The unclaimed funds, and any 


other property of the estate are paid into the court and 


disposed of under chapter 129 [§ 2041 et seq.] of title 28, 


which requires the clerk of court to hold the funds for 


their owner for 5 years, after which they escheat to the 


Treasury. 


Subsection (b) specifies that any property remaining 


unclaimed at the expiration of the time allowed in a 


chapter 9 or 11 case for presentation (exchange) of secu-


rities or the performance of any other act as a condi-


tion to participation in the plan reverts to the debtor 


or the entity acquiring the assets of the debtor under 


the plan. Conditions to participation under a plan in-


clude such acts as cashing a check, surrendering securi-


ties for cancellation, and so on. Similar provisions are 


found in sections 96(d) and 205 of current law [sections 


416(d) and 605 of former title 11]. 
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AMENDMENTS 


1986—Subsec. (a). Pub. L. 99–554, § 257(h)(1), inserted 


references to section 1226 and chapter 12 of this title. 


Subsec. (b). Pub. L. 99–554, § 257(h)(2), inserted ref-


erences to chapter 12 and section 1225 of this title. 


EFFECTIVE DATE OF 1986 AMENDMENT 


Amendment by Pub. L. 99–554 effective 30 days after 


Oct. 27, 1986, but not applicable to cases commenced 


under this title before that date, see section 302(a), 


(c)(1) of Pub. L. 99–554, set out as a note under section 


581 of Title 28, Judiciary and Judicial Procedure. 


SECTION REFERRED TO IN OTHER SECTIONS 


This section is referred to in section 901 of this title. 


§ 348. Effect of conversion 


(a) Conversion of a case from a case under one 


chapter of this title to a case under another 


chapter of this title constitutes an order for re-


lief under the chapter to which the case is con-


verted, but, except as provided in subsections (b) 


and (c) of this section, does not effect a change 


in the date of the filing of the petition, the com-


mencement of the case, or the order for relief. 


(b) Unless the court for cause orders other-


wise, in sections 701(a), 727(a)(10), 727(b), 728(a), 


728(b), 1102(a), 1110(a)(1), 1121(b), 1121(c), 


1141(d)(4), 1146(a), 1146(b), 1201(a), 1221, 1228(a), 


1301(a), and 1305(a) of this title, ‘‘the order for 


relief under this chapter’’ in a chapter to which 


a case has been converted under section 706, 1112, 


1208, or 1307 of this title means the conversion of 


such case to such chapter. 


(c) Sections 342 and 365(d) of this title apply in 


a case that has been converted under section 706, 


1112, 1208, or 1307 of this title, as if the conver-


sion order were the order for relief. 


(d) A claim against the estate or the debtor 


that arises after the order for relief but before 


conversion in a case that is converted under sec-


tion 1112, 1208, or 1307 of this title, other than a 


claim specified in section 503(b) of this title, 


shall be treated for all purposes as if such claim 


had arisen immediately before the date of the 


filing of the petition. 


(e) Conversion of a case under section 706, 1112, 


1208, or 1307 of this title terminates the service 


of any trustee or examiner that is serving in the 


case before such conversion. 


(f)(1) Except as provided in paragraph (2), when 


a case under chapter 13 of this title is converted 


to a case under another chapter under this 


title— 


(A) property of the estate in the converted 


case shall consist of property of the estate, as 


of the date of filing of the petition, that re-


mains in the possession of or is under the con-


trol of the debtor on the date of conversion; 


and 


(B) valuations of property and of allowed se-


cured claims in the chapter 13 case shall apply 


in the converted case, with allowed secured 


claims reduced to the extent that they have 


been paid in accordance with the chapter 13 


plan. 


(2) If the debtor converts a case under chapter 


13 of this title to a case under another chapter 


under this title in bad faith, the property in the 


converted case shall consist of the property of 


the estate as of the date of conversion. 


(Pub. L. 95–598, Nov. 6, 1978, 92 Stat. 2568; Pub. L. 


99–554, title II, § 257(i), Oct. 27, 1986, 100 Stat. 3115; 


Pub. L. 103–394, title III, § 311, title V, § 501(d)(5), 


Oct. 22, 1994, 108 Stat. 4138, 4144.) 


HISTORICAL AND REVISION NOTES 


LEGISLATIVE STATEMENTS 


The House amendment adopts section 348(b) of the 


Senate amendment with slight modifications, as more 


accurately reflecting sections to which this particular 


effect of conversion should apply. 
Section 348(e) of the House amendment is a stylistic 


revision of similar provisions contained in H.R. 8200 as 


passed by the House and in the Senate amendment. 


Termination of services is expanded to cover any exam-


iner serving in the case before conversion, as done in 


H.R. 8200 as passed by the House. 


SENATE REPORT NO. 95–989 


This section governs the effect of the conversion of a 


case from one chapter of the bankruptcy code to an-


other chapter. Subsection (a) specifies that the date of 


the filing of the petition, the commencement of the 


case, or the order for relief are unaffected by conver-


sion, with some exceptions specified in subsections (b) 


and (c). 
Subsection (b) lists certain sections in the operative 


chapters of the bankruptcy code in which there is a ref-


erence to ‘‘the order for relief under this chapter.’’ In 


those sections, the reference is to be read as a reference 


to the conversion order if the case has been converted 


into the particular chapter. Subsection (c) specifies 


that notice is to be given of the conversion order the 


same as notice was given of the order for relief, and 


that the time the trustee (or debtor in possession) has 


for assuming or rejecting executory contracts recom-


mences, thus giving an opportunity for a newly ap-


pointed trustee to familiarize himself with the case. 
Subsection (d) provides for special treatment of 


claims that arise during chapter 11 or 13 cases before 


the case is converted to a liquidation case. With the ex-


ception of claims specified in proposed 11 U.S.C. 503(b) 


(administrative expenses), preconversion claims are 


treated the same as prepetition claims. 
Subsection (e) provides that conversion of a case ter-


minates the service of any trustee serving in the case 


prior to conversion. 


AMENDMENTS 


1994—Subsec. (b). Pub. L. 103–394, § 501(d)(5), sub-


stituted ‘‘1201(a), 1221, 1228(a), 1301(a), and 1305(a)’’ for 


‘‘1301(a), 1305(a), 1201(a), 1221, and 1228(a)’’ and ‘‘1208, or 


1307’’ for ‘‘1307, or 1208’’. 
Subsecs. (c) to (e). Pub. L. 103–394, § 501(d)(5)(B), sub-


stituted ‘‘1208, or 1307’’ for ‘‘1307, or 1208’’. 
Subsec. (f). Pub. L. 103–394, § 311, added subsec. (f). 
1986—Subsec. (b). Pub. L. 99–554, § 257(i)(1), substituted 


references to sections 1201(a), 1221, and 1228(a) of this 


title for reference to section 1328(a) of this title, and in-


serted reference to section 1208 of this title. 
Subsecs. (c) to (e). Pub. L. 99–554, § 257(i)(2), (3), in-


serted reference to section 1208 of this title. 


EFFECTIVE DATE OF 1994 AMENDMENT 


Amendment by Pub. L. 103–394 effective Oct. 22, 1994, 


and not applicable with respect to cases commenced 


under this title before Oct. 22, 1994, see section 702 of 


Pub. L. 103–394, set out as a note under section 101 of 


this title. 


EFFECTIVE DATE OF 1986 AMENDMENT 


Amendment by Pub. L. 99–554 effective 30 days after 


Oct. 27, 1986, but not applicable to cases commenced 


under this title before that date, see section 302(a), 


(c)(1) of Pub. L. 99–554, set out as a note under section 


581 of Title 28, Judiciary and Judicial Procedure. 


SECTION REFERRED TO IN OTHER SECTIONS 


This section is referred to in section 101 of this title. 
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§ 349. Effect of dismissal 


(a) Unless the court, for cause, orders other-


wise, the dismissal of a case under this title does 


not bar the discharge, in a later case under this 


title, of debts that were dischargeable in the 


case dismissed; nor does the dismissal of a case 


under this title prejudice the debtor with regard 


to the filing of a subsequent petition under this 


title, except as provided in section 109(g) of this 


title. 


(b) Unless the court, for cause, orders other-


wise, a dismissal of a case other than under sec-


tion 742 of this title— 


(1) reinstates— 


(A) any proceeding or custodianship super-


seded under section 543 of this title; 


(B) any transfer avoided under section 522, 


544, 545, 547, 548, 549, or 724(a) of this title, or 


preserved under section 510(c)(2), 522(i)(2), or 


551 of this title; and 


(C) any lien voided under section 506(d) of 


this title; 


(2) vacates any order, judgment, or transfer 


ordered, under section 522(i)(1), 542, 550, or 553 


of this title; and 


(3) revests the property of the estate in the 


entity in which such property was vested im-


mediately before the commencement of the 


case under this title. 


(Pub. L. 95–598, Nov. 6, 1978, 92 Stat. 2569; Pub. L. 


98–353, title III, § 303, July 10, 1984, 98 Stat. 352; 


Pub. L. 103–394, title V, § 501(d)(6), Oct. 22, 1994, 


108 Stat. 4144.) 


HISTORICAL AND REVISION NOTES 


LEGISLATIVE STATEMENTS 


Section 349(b)(2) of the House amendment adds a 


cross reference to section 553 to reflect the new right of 


recovery of setoffs created under that section. Cor-


responding changes are made throughout the House 


amendment. 


SENATE REPORT NO. 95–989 


Subsection (a) specifies that unless the court for 


cause orders otherwise, the dismissal of a case is with-


out prejudice. The debtor is not barred from receiving 


a discharge in a later case of debts that were discharge-


able in the case dismissed. Of course, this subsection 


refers only to pre-discharge dismissals. If the debtor 


has already received a discharge and it is not revoked, 


then the debtor would be barred under section 727(a) 


from receiving a discharge in a subsequent liquidation 


case for six years. Dismissal of an involuntary on the 


merits will generally not give rise to adequate cause so 


as to bar the debtor from further relief. 


Subsection (b) specifies that the dismissal reinstates 


proceedings or custodianships that were superseded by 


the bankruptcy case, reinstates avoided transfers, rein-


states voided liens, vacates any order, judgment, or 


transfer ordered as a result of the avoidance of a trans-


fer, and revests the property of the estate in the entity 


in which the property was vested at the commencement 


of the case. The court is permitted to order a different 


result for cause. The basic purpose of the subsection is 


to undo the bankruptcy case, as far as practicable, and 


to restore all property rights to the position in which 


they were found at the commencement of the case. This 


does not necessarily encompass undoing sales of prop-


erty from the estate to a good faith purchaser. Where 


there is a question over the scope of the subsection, the 


court will make the appropriate orders to protect 


rights acquired in reliance on the bankruptcy case. 


AMENDMENTS 


1994—Subsec. (a). Pub. L. 103–394 substituted ‘‘109(g)’’ 


for ‘‘109(f)’’. 


1984—Subsec. (a). Pub. L. 98–353 inserted ‘‘; nor does 


the dismissal of a case under this title prejudice the 


debtor with regard to the filing of a subsequent peti-


tion under this title, except as provided in section 109(f) 


of this title’’. 


EFFECTIVE DATE OF 1994 AMENDMENT 


Amendment by Pub. L. 103–394 effective Oct. 22, 1994, 


and not applicable with respect to cases commenced 


under this title before Oct. 22, 1994, see section 702 of 


Pub. L. 103–394, set out as a note under section 101 of 


this title. 


EFFECTIVE DATE OF 1984 AMENDMENT 


Amendment by Pub. L. 98–353 effective with respect 


to cases filed 90 days after July 10, 1984, see section 


552(a) of Pub. L. 98–353, set out as a note under section 


101 of this title. 


SECTION REFERRED TO IN OTHER SECTIONS 


This section is referred to in section 901 of this title. 


§ 350. Closing and reopening cases 


(a) After an estate is fully administered and 


the court has discharged the trustee, the court 


shall close the case. 


(b) A case may be reopened in the court in 


which such case was closed to administer assets, 


to accord relief to the debtor, or for other cause. 


(Pub. L. 95–598, Nov. 6, 1978, 92 Stat. 2569; Pub. L. 


98–353, title III, § 439, July 10, 1984, 98 Stat. 370.) 


HISTORICAL AND REVISION NOTES 


SENATE REPORT NO. 95–989 


Subsection (a) requires the court to close a bank-


ruptcy case after the estate is fully administered and 


the trustee discharged. The Rules of Bankruptcy Proce-


dure will provide the procedure for case closing. Sub-


section (b) permits reopening of the case to administer 


assets, to accord relief to the debtor, or for other cause. 


Though the court may permit reopening of a case so 


that the trustee may exercise an avoiding power, laches 


may constitute a bar to an action that has been de-


layed too long. The case may be reopened in the court 


in which it was closed. The rules will prescribe the pro-


cedure by which a case is reopened and how it will be 


conducted after reopening. 


AMENDMENTS 


1984—Subsec. (b). Pub. L. 98–353 substituted ‘‘A’’ for 


‘‘a’’. 


EFFECTIVE DATE OF 1984 AMENDMENT 


Amendment by Pub. L. 98–353 effective with respect 


to cases filed 90 days after July 10, 1984, see section 


552(a) of Pub. L. 98–353, set out as a note under section 


101 of this title. 


SECTION REFERRED TO IN OTHER SECTIONS 


This section is referred to in sections 554, 703, 901 of 


this title. 


SUBCHAPTER IV—ADMINISTRATIVE 


POWERS 


§ 361. Adequate protection 


When adequate protection is required under 


section 362, 363, or 364 of this title of an interest 


of an entity in property, such adequate protec-


tion may be provided by— 
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(1) requiring the trustee to make a cash pay-


ment or periodic cash payments to such en-


tity, to the extent that the stay under section 


362 of this title, use, sale, or lease under sec-


tion 363 of this title, or any grant of a lien 


under section 364 of this title results in a de-


crease in the value of such entity’s interest in 


such property; 


(2) providing to such entity an additional or 


replacement lien to the extent that such stay, 


use, sale, lease, or grant results in a decrease 


in the value of such entity’s interest in such 


property; or 


(3) granting such other relief, other than en-


titling such entity to compensation allowable 


under section 503(b)(1) of this title as an ad-


ministrative expense, as will result in the re-


alization by such entity of the indubitable 


equivalent of such entity’s interest in such 


property. 


(Pub. L. 95–598, Nov. 6, 1978, 92 Stat. 2569; Pub. L. 


98–353, title III, § 440, July 10, 1984, 98 Stat. 370.) 


HISTORICAL AND REVISION NOTES 


LEGISLATIVE STATEMENTS 


Section 361 of the House amendment represents a 


compromise between H.R. 8200 as passed by the House 


and the Senate amendment regarding the issue of ‘‘ade-


quate protection’’ of a secured party. The House 


amendment deletes the provision found in section 361(3) 


of H.R. 8200 as passed by the House. It would have per-


mitted adequate protection to be provided by giving 


the secured party an administrative expense regarding 


any decrease in the value of such party’s collateral. In 


every case there is the uncertainty that the estate will 


have sufficient property to pay administrative expenses 


in full. 


Section 361(4) of H.R. 8200 as passed by the House is 


modified in section 361(3) of the House amendment to 


indicate that the court may grant other forms of ade-


quate protection, other than an administrative ex-


pense, which will result in the realization by the se-


cured creditor of the indubitable equivalent of the 


creditor’s interest in property. In the special instance 


where there is a reserve fund maintained under the se-


curity agreement, such as in the typical bondholder 


case, indubitable equivalent means that the bond-


holders would be entitled to be protected as to the re-


serve fund, in addition to the regular payments needed 


to service the debt. Adequate protection of an interest 


of an entity in property is intended to protect a credi-


tor’s allowed secured claim. To the extent the protec-


tion proves to be inadequate after the fact, the creditor 


is entitled to a first priority administrative expense 


under section 503(b). 


In the special case of a creditor who has elected ap-


plication of creditor making an election under section 


1111(b)(2), that creditor is entitled to adequate protec-


tion of the creditor’s interest in property to the extent 


of the value of the collateral not to the extent of the 


creditor’s allowed secured claim, which is inflated to 


cover a deficiency as a result of such election. 


SENATE REPORT NO. 95–989 


Sections 362, 363, and 364 require, in certain circum-


stances, that the court determine in noticed hearings 


whether the interest of a secured creditor or co-owner 


of property with the debtor is adequately protected in 


connection with the sale or use of property. The inter-


ests of which the court may provide protection in the 


ways described in this section include equitable as well 


as legal interests. For example, a right to enforce a 


pledge and a right to recover property delivered to a 


debtor under a consignment agreement or an agree-


ment of sale or return are interests that may be enti-


tled to protection. This section specifies means by 


which adequate protection may be provided but, to 


avoid placing the court in an administrative role, does 


not require the court to provide it. Instead, the trustee 


or debtor in possession or the creditor will provide or 


propose a protection method. If the party that is af-


fected by the proposed action objects, the court will de-


termine whether the protection provided is adequate. 


The purpose of this section is to illustrate means by 


which it may be provided and to define the limits of the 


concept. 
The concept of adequate protection is derived from 


the fifth amendment protection of property interests as 


enunciated by the Supreme Court. See Wright v. Union 


Central Life Ins. Co., 311 U.S. 273 (1940); Louisville Joint 


Stock Land Bank v. Radford, 295 U.S. 555 (1935). 
The automatic stay also provides creditor protection. 


Without it, certain creditors would be able to pursue 


their own remedies against the debtor’s property. 


Those who acted first would obtain payment of the 


claims in preference to and to the detriment of other 


creditors. Bankruptcy is designed to provide an orderly 


liquidation procedure under which all creditors are 


treated equally. A race of diligence by creditors for the 


debtor’s assets prevents that. 
Subsection (a) defines the scope of the automatic 


stay, by listing the acts that are stayed by the com-


mencement of the case. The commencement or con-


tinuation, including the issuance of process, of a judi-


cial, administrative or other proceeding against the 


debtor that was or could have been commenced before 


the commencement of the bankruptcy case is stayed 


under paragraph (1). The scope of this paragraph is 


broad. All proceedings are stayed, including arbitra-


tion, administrative, and judicial proceedings. Proceed-


ing in this sense encompasses civil actions and all pro-


ceedings even if they are not before governmental tri-


bunals. 
The stay is not permanent. There is adequate provi-


sion for relief from the stay elsewhere in the section. 


However, it is important that the trustee have an op-


portunity to inventory the debtor’s position before pro-


ceeding with the administration of the case. Undoubt-


edly the court will lift the stay for proceedings before 


specialized or nongovernmental tribunals to allow 


those proceedings to come to a conclusion. Any party 


desiring to enforce an order in such a proceeding would 


thereafter have to come before the bankruptcy court to 


collect assets. Nevertheless, it will often be more ap-


propriate to permit proceedings to continue in their 


place of origin, when no great prejudice to the bank-


ruptcy estate would result, in order to leave the parties 


to their chosen forum and to relieve the bankruptcy 


court from many duties that may be handled elsewhere. 
Paragraph (2) stays the enforcement, against the 


debtor or against property of the estate, of a judgment 


obtained before the commencement of the bankruptcy 


case. Thus, execution and levy against the debtors’ pre-


petition property are stayed, and attempts to collect a 


judgment from the debtor personally are stayed. 
Paragraph (3) stays any act to obtain possession of 


property of the estate (that is, property of the debtor 


as of the date of the filing of the petition) or property 


from the estate (property over which the estate has 


control or possession). The purpose of this provision is 


to prevent dismemberment of the estate. Liquidation 


must proceed in an orderly fashion. Any distribution of 


property must be by the trustee after he has had an op-


portunity to familiarize himself with the various rights 


and interests involved and with the property available 


for distribution. 
Paragraph (4) stays lien creation against property of 


the estate. Thus, taking possession to perfect a lien or 


obtaining court process is prohibited. To permit lien 


creation after bankruptcy would give certain creditors 


preferential treatment by making them secured instead 


of unsecured. 
Paragraph (5) stays any act to create or enforce a lien 


against property of the debtor, that is, most property 


that is acquired after the date of the filing of the peti-
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tion, property that is exempted, or property that does 


not pass to the estate, to the extent that the lien se-


cures a prepetition claim. Again, to permit post-


bankruptcy lien creation or enforcement would permit 


certain creditors to receive preferential treatment. It 


may also circumvent the debtors’ discharge. 
Paragraph (6) prevents creditors from attempting in 


any way to collect a prepetition debt. Creditors in con-


sumer cases occasionally telephone debtors to encour-


age repayment in spite of bankruptcy. Inexperienced, 


frightened, or ill-counseled debtors may succumb to 


suggestions to repay notwithstanding their bank-


ruptcy. This provision prevents evasion of the purpose 


of the bankruptcy laws by sophisticated creditors. 
Paragraph (7) stays setoffs of mutual debts and cred-


its between the debtor and creditors. As with all other 


paragraphs of subsection (a), this paragraph does not 


affect the right of creditors. It simply stays its enforce-


ment pending an orderly examination of the debtor’s 


and creditors’ rights. 
Subsection (b) lists seven exceptions to the auto-


matic stay. The effect of an exception is not to make 


the action immune from injunction. 
The court has ample other powers to stay actions not 


covered by the automatic stay. Section 105, of proposed 


title 11, derived from Bankruptcy Act § 2a(15) [section 


11(a)(15) of former title 11], grants the power to issue 


orders necessary or appropriate to carry out the provi-


sions of title 11. The district court and the bankruptcy 


court as its adjunct have all the traditional injunctive 


powers of a court of equity, 28 U.S.C. §§ 151 and 164 as 


proposed in S. 2266, § 201, and 28 U.S.C. § 1334, as pro-


posed in S. 2266, § 216. Stays or injunctions issued under 


these other sections will not be automatic upon the 


commencement of the case, but will be granted or is-


sued under the usual rules for the issuance of injunc-


tions. By excepting an act or action from the auto-


matic stay, the bill simply requires that the trustee 


move the court into action, rather than requiring the 


stayed party to request relief from the stay. There are 


some actions, enumerated in the exceptions, that gen-


erally should not be stayed automatically upon the 


commencement of the case, for reasons of either policy 


or practicality. Thus, the court will have to determine 


on a case-by-case basis whether a particular action 


which may be harming the estate should be stayed. 
With respect to stays issued under other powers, or 


the application of the automatic stay, to governmental 


actions, this section and the other sections mentioned 


are intended to be an express waiver of sovereign im-


munity of the Federal Government, and an assertion of 


the bankruptcy power over State governments under 


the supremacy clause notwithstanding a State’s sov-


ereign immunity. 
The first exception is of criminal proceedings against 


the debtor. The bankruptcy laws are not a haven for 


criminal offenders, but are designed to give relief from 


financial overextension. Thus, criminal actions and 


proceedings may proceed in spite of bankruptcy. 
Paragraph (2) excepts from the stay the collection of 


alimony, maintenance or support from property that is 


not property of the estate. This will include property 


acquired after the commencement of the case, exempt-


ed property, and property that does not pass to the es-


tate. The automatic stay is one means of protecting 


the debtor’s discharge. Alimony, maintenance and sup-


port obligations are excepted from discharge. Staying 


collection of them, when not to the detriment of other 


creditors (because the collection effort is against prop-


erty that is not property of the estate) does not further 


that goal. Moreover, it could lead to hardship on the 


part of the protected spouse or children. 
Paragraph (3) excepts any act to perfect an interest 


in property to the extent that the trustee’s rights and 


powers are limited under section 546(a) of the bank-


ruptcy code. That section permits postpetition perfec-


tion of certain liens to be effective against the trustee. 


If the act of perfection, such as filing, were stayed, the 


section would be nullified. 
Paragraph (4) excepts commencement or continu-


ation of actions and proceedings by governmental units 


to enforce police or regulatory powers. Thus, where a 


governmental unit is suing a debtor to prevent or stop 


violation of fraud, environmental protection, consumer 


protection, safety, or similar police or regulatory laws, 


or attempting to fix damages for violation of such a 


law, the action or proceeding is not stayed under the 


automatic stay. 
Paragraph (5) makes clear that the exception extends 


to permit an injunction and enforcement of an injunc-


tion, and to permit the entry of a money judgment, but 


does not extend to permit enforcement of a money 


judgment. Since the assets of the debtor are in the pos-


session and control of the bankruptcy court, and since 


they constitute a fund out of which all creditors are en-


titled to share, enforcement by a governmental unit of 


a money judgment would give it preferential treatment 


to the detriment of all other creditors. 
Paragraph (6) excepts the setoff of any mutual debt 


and claim for commodity transactions. 
Paragraph (7) excepts actions by the Secretary of 


Housing and Urban Development to foreclose or take 


possession in a case of a loan insured under the Na-


tional Housing Act [12 U.S.C. 1701 et seq.]. A general ex-


ception for such loans is found in current sections 263 


and 517 [sections 663 and 917 of former title 11], the ex-


ception allowed by this paragraph is much more lim-


ited. 
Subsection (c) of section 362 specifies the duration of 


the automatic stay. Paragraph (1) terminates a stay of 


an act against property of the estate when the property 


ceases to be property of the estate, such as by sale, 


abandonment, or exemption. It does not terminate the 


stay against property of the debtor if the property 


leaves the estate and goes to the debtor. Paragraph (2) 


terminates the stay of any other act on the earliest of 


the time the case is closed, the time the case is dis-


missed, or the time a discharge is granted or denied 


(unless the debtor is a corporation or partnership in a 


chapter 7 case). 
Subsection (c) governs automatic termination of the 


stay. Subsections (d) through (g) govern termination of 


the stay by the court on the request of a party in inter-


est. 
Subsection (d) requires the court, upon motion of a 


party in interest, to grant relief from the stay for 


cause, such as by terminating, annulling, modifying, or 


conditioning the stay. The lack of adequate protection 


of an interest in property is one cause for relief, but is 


not the only cause. Other causes might include the lack 


of any connection with or interference with the pend-


ing bankruptcy case. Generally, proceedings in which 


the debtor is a fiduciary, or involving postpetition ac-


tivities of the debtor, need not be stayed because they 


bear no relationship to the purpose of the automatic 


stay, which is protection of the debtor and his estate 


from his creditors. 
Upon the court’s finding that the debtor has no eq-


uity in the property subject to the stay and that the 


property is not necessary to an effective reorganization 


of the debtor, the subsection requires the court grant 


relief from the stay. To aid in this determination, 


guidelines are established where the property subject 


to the stay is real property. An exception to ‘‘the nec-


essary to an effective reorganization’’ requirement is 


made for real property on which no business is being 


conducted other than operating the real property and 


activities incident thereto. The intent of this exception 


is to reach the single-asset apartment type cases which 


involve primarily tax-shelter investments and for 


which the bankruptcy laws have provided a too facile 


method to relay conditions, but not the operating shop-


ping center and hotel cases where attempts at reorga-


nization should be permitted. Property in which the 


debtor has equity but which is not necessary to an ef-


fective reorganization of the debtor should be sold 


under section 363. Hearings under this subsection are 


given calendar priority to ensure that court congestion 


will not unduly prejudice the rights of creditors who 


may be obviously entitled to relief from the operation 


of the automatic stay. 
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Subsection (e) provides protection that is not always 


available under present law. The subsection sets a time 


certain within which the bankruptcy court must rule 


on the adequacy of protection provided for the secured 


creditor’s interest. If the court does not rule within 30 


days from a request by motion for relief from the stay, 


the stay is automatically terminated with respect to 


the property in question. To accommodate more com-


plex cases, the subsection permits the court to make a 


preliminary ruling after a preliminary hearing. After a 


preliminary hearing, the court may continue the stay 


only if there is a reasonable likelihood that the party 


opposing relief from the stay will prevail at the final 


hearing. Because the stay is essentially an injunction, 


the three stages of the stay may be analogized to the 


three stages of an injunction. The filing of the petition 


which gives rise to the automatic stay is similar to a 


temporary restraining order. The preliminary hearing 


is similar to the hearing on a preliminary injunction, 


and the final hearing and order are similar to the hear-


ing and issuance or denial of a permanent injunction. 


The main difference lies in which party must bring the 


issue before the court. While in the injunction setting, 


the party seeking the injunction must prosecute the 


action, in proceeding for relief from the automatic 


stay, the enjoined party must move. The difference 


does not, however, shift the burden of proof. Subsection 


(g) leaves that burden on the party opposing relief from 


the stay (that is, on the party seeking continuance of 


the injunction) on the issue of adequate protection and 


existence of an equity. It is not, however, intended to 


be confined strictly to the constitutional requirement. 


This section and the concept of adequate protection are 


based as much on policy grounds as on constitutional 


grounds. Secured creditors should not be deprived of 


the benefit of their bargain. There may be situations in 


bankruptcy where giving a secured creditor an absolute 


right to his bargain may be impossible or seriously det-


rimental to the policy of the bankruptcy laws. Thus, 


this section recognizes the availability of alternate 


means of protecting a secured creditor’s interest where 


such steps are a necessary part of the rehabilitative 


process. Though the creditor might not be able to re-


tain his lien upon the specific collateral held at the 


time of filing, the purpose of the section is to insure 


that the secured creditor receives the value for which 


he bargained. 
The section specifies two exclusive means of provid-


ing adequate protection, both of which may require an 


approximate determination of the value of the pro-


tected entity’s interest in the property involved. The 


section does not specify how value is to be determined, 


nor does it specify when it is to be determined. These 


matters are left to case-by-case interpretation and de-


velopment. In light of the restrictive approach of the 


section to the availability of means of providing ade-


quate protection, this flexibility is important to permit 


the courts to adapt to varying circumstances and 


changing modes of financing. 
Neither is it expected that the courts will construe 


the term value to mean, in every case, forced sale liq-


uidation value or full going concern value. There is 


wide latitude between those two extremes although 


forced sale liquidation value will be a minimum. 
In any particular case, especially a reorganization 


case, the determination of which entity should be enti-


tled to the difference between the going concern value 


and the liquidation value must be based on equitable 


considerations arising from the facts of the case. Fi-


nally, the determination of value is binding only for 


the purposes of the specific hearing and is not to have 


a res judicata effect. 
The first method of adequate protection outlined is 


the making of cash payments to compensate for the ex-


pected decrease in value of the opposing entity’s inter-


est. This provision is derived from In re Bermec Corpora-


tion, 445 F.2d 367 (2d Cir. 1971), though in that case it is 


not clear whether the payments offered were adequate 


to compensate the secured creditors for their loss. The 


use of periodic payments may be appropriate where, for 


example, the property in question is depreciating at a 


relatively fixed rate. The periodic payments would be 


to compensate for the depreciation and might, but need 


not necessarily, be in the same amount as payments 


due on the secured obligation. 
The second method is the fixing of an additional or 


replacement lien on other property of the debtor to the 


extent of the decrease in value or actual consumption 


of the property involved. The purpose of this method is 


to provide the protected entity with an alternative 


means of realizing the value of the original property, if 


it should decline during the case, by granting an inter-


est in additional property from whose value the entity 


may realize its loss. This is consistent with the view 


expressed in Wright v. Union Central Life Ins. Co., 311 


U.S. 273 (1940), where the Court suggested that it was 


the value of the secured creditor’s collateral, and not 


necessarily his rights in specific collateral, that was 


entitled to protection. 
The section makes no provision for the granting of an 


administrative priority as a method of providing ade-


quate protection to an entity as was suggested in In re 


Yale Express System, Inc., 384 F.2d 990 (2d Cir. 1967), be-


cause such protection is too uncertain to be meaning-


ful. 


HOUSE REPORT NO. 95–595 


The section specifies four means of providing ade-


quate protection. They are neither exclusive nor ex-


haustive. They all rely, however, on the value of the 


protected entity’s interest in the property involved. 


The section does not specify how value is to be deter-


mined, nor does it specify when it is to be determined. 


These matters are left to case-by-case interpretation 


and development. It is expected that the courts will 


apply the concept in light of facts of each case and gen-


eral equitable principles. It is not intended that the 


courts will develop a hard and fast rule that will apply 


in every case. The time and method of valuation is not 


specified precisely, in order to avoid that result. There 


are an infinite number of variations possible in deal-


ings between debtors and creditors, the law is contin-


ually developing, and new ideas are continually being 


implemented in this field. The flexibility is important 


to permit the courts to adapt to varying circumstances 


and changing modes of financing. 
Neither is it expected that the courts will construe 


the term value to mean, in every case, forced sale liq-


uidation value or full going concern value. There is 


wide latitude between those two extremes. In any par-


ticular case, especially a reorganization case, the de-


termination of which entity should be entitled to the 


difference between the going concern value and the liq-


uidation value must be based on equitable consider-


ations based on the facts of the case. It will frequently 


be based on negotiation between the parties. Only if 


they cannot agree will the court become involved. 
The first method of adequate protection specified is 


periodic cash payments by the estate, to the extent of 


a decrease in value of the opposing entity’s interest in 


the property involved. This provision is derived from In 


re Yale Express, Inc., 384 F.2d 990 (2d Cir. 1967) (though 


in that case it is not clear whether the payments re-


quired were adequate to compensate the secured credi-


tors for their loss). The use of periodic payments may 


be appropriate, where for example, the property in 


question is depreciating at a relatively fixed rate. The 


periodic payments would be to compensate for the de-


preciation. 
The second method is the provision of an additional 


or replacement lien on other property to the extent of 


the decrease in value of the property involved. The pur-


pose of this method is to provide the protected entity 


with a means of realizing the value of the original prop-


erty, if it should decline during the case, by granting 


an interest in additional property from whose value the 


entity may realize its loss. 
The third method is the granting of an administra-


tive expense priority to the protected entity to the ex-


tent of his loss. This method, more than the others, re-
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quires a prediction as to whether the unencumbered as-


sets that will remain if the case if converted from reor-


ganization to liquidation will be sufficient to pay the 


protected entity in full. It is clearly the most risky, 


from the entity’s perspective, and should be used only 


when there is relative certainty that administrative ex-


penses will be able to be paid in full in the event of liq-


uidation. 


The fourth [enacted as third] method gives the par-


ties and the courts flexibility by allowing such other 


relief as will result in the realization by the protected 


entity of the value of its interest in the property in-


volved. Under this provision, the courts will be able to 


adapt to new methods of financing and to formulate 


protection that is appropriate to the circumstances of 


the case if none of the other methods would accomplish 


the desired result. For example, another form of ade-


quate protection might be the guarantee by a third 


party outside the judicial process of compensation for 


any loss incurred in the case. Adequate protection 


might also, in some circumstances, be provided by per-


mitting a secured creditor to bid in his claim at the 


sale of the property and to offset the claim against the 


price bid in. 


The paragraph also defines, more clearly than the 


others, the general concept of adequate protection, by 


requiring such relief as will result in the realization of 


value. It is the general category, and as such, is defined 


by the concept involved rather than any particular 


method of adequate protection. 


AMENDMENTS 


1984—Par. (1). Pub. L. 98–353 inserted ‘‘a cash payment 


or’’ after ‘‘make’’. 


EFFECTIVE DATE OF 1984 AMENDMENT 


Amendment by Pub. L. 98–353 effective with respect 


to cases filed 90 days after July 10, 1984, see section 


552(a) of Pub. L. 98–353, set out as a note under section 


101 of this title. 


SECTION REFERRED TO IN OTHER SECTIONS 


This section is referred to in sections 901, 1205 of this 


title. 


§ 362. Automatic stay 


(a) Except as provided in subsection (b) of this 


section, a petition filed under section 301, 302, or 


303 of this title, or an application filed under 


section 5(a)(3) of the Securities Investor Protec-


tion Act of 1970, operates as a stay, applicable to 


all entities, of— 


(1) the commencement or continuation, in-


cluding the issuance or employment of proc-


ess, of a judicial, administrative, or other ac-


tion or proceeding against the debtor that was 


or could have been commenced before the 


commencement of the case under this title, or 


to recover a claim against the debtor that 


arose before the commencement of the case 


under this title; 


(2) the enforcement, against the debtor or 


against property of the estate, of a judgment 


obtained before the commencement of the case 


under this title; 


(3) any act to obtain possession of property 


of the estate or of property from the estate or 


to exercise control over property of the estate; 


(4) any act to create, perfect, or enforce any 


lien against property of the estate; 


(5) any act to create, perfect, or enforce 


against property of the debtor any lien to the 


extent that such lien secures a claim that 


arose before the commencement of the case 


under this title; 


(6) any act to collect, assess, or recover a 


claim against the debtor that arose before the 


commencement of the case under this title; 
(7) the setoff of any debt owing to the debtor 


that arose before the commencement of the 


case under this title against any claim against 


the debtor; and 
(8) the commencement or continuation of a 


proceeding before the United States Tax Court 


concerning the debtor. 


(b) The filing of a petition under section 301, 


302, or 303 of this title, or of an application 


under section 5(a)(3) of the Securities Investor 


Protection Act of 1970, does not operate as a 


stay— 
(1) under subsection (a) of this section, of 


the commencement or continuation of a crimi-


nal action or proceeding against the debtor; 
(2) under subsection (a) of this section— 


(A) of the commencement or continuation 


of an action or proceeding for— 
(i) the establishment of paternity; or 
(ii) the establishment or modification of 


an order for alimony, maintenance, or sup-


port; or 


(B) of the collection of alimony, mainte-


nance, or support from property that is not 


property of the estate; 


(3) under subsection (a) of this section, of 


any act to perfect, or to maintain or continue 


the perfection of, an interest in property to 


the extent that the trustee’s rights and powers 


are subject to such perfection under section 


546(b) of this title or to the extent that such 


act is accomplished within the period provided 


under section 547(e)(2)(A) of this title; 
(4) under paragraph (1), (2), (3), or (6) of sub-


section (a) of this section, of the commence-


ment or continuation of an action or proceed-


ing by a governmental unit or any organiza-


tion exercising authority under the Conven-


tion on the Prohibition of the Development, 


Production, Stockpiling and Use of Chemical 


Weapons and on Their Destruction, opened for 


signature on January 13, 1993, to enforce such 


governmental unit’s or organization’s police 


and regulatory power, including the enforce-


ment of a judgment other than a money judg-


ment, obtained in an action or proceeding by 


the governmental unit to enforce such govern-


mental unit’s or organization’s police or regu-


latory power; 
[(5) Repealed. Pub. L. 105–277, div. I, title VI, 


§ 603(1), Oct. 21, 1998, 112 Stat. 2681–866;] 
(6) under subsection (a) of this section, of 


the setoff by a commodity broker, forward 


contract merchant, stockbroker, financial in-


stitutions, or securities clearing agency of any 


mutual debt and claim under or in connection 


with commodity contracts, as defined in sec-


tion 761 of this title, forward contracts, or se-


curities contracts, as defined in section 741 of 


this title, that constitutes the setoff of a 


claim against the debtor for a margin pay-


ment, as defined in section 101, 741, or 761 of 


this title, or settlement payment, as defined 


in section 101 or 741 of this title, arising out of 


commodity contracts, forward contracts, or 


securities contracts against cash, securities, 


or other property held by or due from such 
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commodity broker, forward contract mer-


chant, stockbroker, financial institutions, or 


securities clearing agency to margin, guaran-


tee, secure, or settle commodity contracts, 


forward contracts, or securities contracts; 
(7) under subsection (a) of this section, of 


the setoff by a repo participant, of any mutual 


debt and claim under or in connection with re-


purchase agreements that constitutes the 


setoff of a claim against the debtor for a mar-


gin payment, as defined in section 741 or 761 of 


this title, or settlement payment, as defined 


in section 741 of this title, arising out of repur-


chase agreements against cash, securities, or 


other property held by or due from such repo 


participant to margin, guarantee, secure or 


settle repurchase agreements; 
(8) under subsection (a) of this section, of 


the commencement of any action by the Sec-


retary of Housing and Urban Development to 


foreclose a mortgage or deed of trust in any 


case in which the mortgage or deed of trust 


held by the Secretary is insured or was for-


merly insured under the National Housing Act 


and covers property, or combinations of prop-


erty, consisting of five or more living units; 
(9) under subsection (a), of— 


(A) an audit by a governmental unit to de-


termine tax liability; 
(B) the issuance to the debtor by a govern-


mental unit of a notice of tax deficiency; 
(C) a demand for tax returns; or 
(D) the making of an assessment for any 


tax and issuance of a notice and demand for 


payment of such an assessment (but any tax 


lien that would otherwise attach to property 


of the estate by reason of such an assess-


ment shall not take effect unless such tax is 


a debt of the debtor that will not be dis-


charged in the case and such property or its 


proceeds are transferred out of the estate to, 


or otherwise revested in, the debtor). 


(10) under subsection (a) of this section, of 


any act by a lessor to the debtor under a lease 


of nonresidential real property that has termi-


nated by the expiration of the stated term of 


the lease before the commencement of or dur-


ing a case under this title to obtain possession 


of such property; 
(11) under subsection (a) of this section, of 


the presentment of a negotiable instrument 


and the giving of notice of and protesting dis-


honor of such an instrument; 
(12) under subsection (a) of this section, 


after the date which is 90 days after the filing 


of such petition, of the commencement or con-


tinuation, and conclusion to the entry of final 


judgment, of an action which involves a debtor 


subject to reorganization pursuant to chapter 


11 of this title and which was brought by the 


Secretary of Transportation under section 


31325 of title 46 (including distribution of any 


proceeds of sale) to foreclose a preferred ship 


or fleet mortgage, or a security interest in or 


relating to a vessel or vessel under construc-


tion, held by the Secretary of Transportation 


under section 207 or title XI of the Merchant 


Marine Act, 1936, or under applicable State 


law; 
(13) under subsection (a) of this section, 


after the date which is 90 days after the filing 


of such petition, of the commencement or con-
tinuation, and conclusion to the entry of final 
judgment, of an action which involves a debtor 
subject to reorganization pursuant to chapter 
11 of this title and which was brought by the 
Secretary of Commerce under section 31325 of 
title 46 (including distribution of any proceeds 
of sale) to foreclose a preferred ship or fleet 
mortgage in a vessel or a mortgage, deed of 
trust, or other security interest in a fishing fa-
cility held by the Secretary of Commerce 
under section 207 or title XI of the Merchant 
Marine Act, 1936; 


(14) under subsection (a) of this section, of 
any action by an accrediting agency regarding 
the accreditation status of the debtor as an 
educational institution; 


(15) under subsection (a) of this section, of 
any action by a State licensing body regarding 
the licensure of the debtor as an educational 
institution; 


(16) under subsection (a) of this section, of 
any action by a guaranty agency, as defined in 
section 435(j) of the Higher Education Act of 
1965 or the Secretary of Education regarding 
the eligibility of the debtor to participate in 
programs authorized under such Act; 


(17) under subsection (a) of this section, of 
the setoff by a swap participant, of any mu-
tual debt and claim under or in connection 
with any swap agreement that constitutes the 
setoff of a claim against the debtor for any 
payment due from the debtor under or in con-
nection with any swap agreement against any 
payment due to the debtor from the swap par-
ticipant under or in connection with any swap 
agreement or against cash, securities, or other 
property of the debtor held by or due from 
such swap participant to guarantee, secure or 
settle any swap agreement; or 


(18) under subsection (a) of the creation or 
perfection of a statutory lien for an ad valo-
rem property tax imposed by the District of 
Columbia, or a political subdivision of a State, 
if such tax comes due after the filing of the pe-
tition. 


The provisions of paragraphs (12) and (13) of this 
subsection shall apply with respect to any such 


petition filed on or before December 31, 1989. 
(c) Except as provided in subsections (d), (e), 


and (f) of this section— 
(1) the stay of an act against property of the 


estate under subsection (a) of this section con-


tinues until such property is no longer prop-


erty of the estate; and 
(2) the stay of any other act under sub-


section (a) of this section continues until the 


earliest of— 
(A) the time the case is closed; 
(B) the time the case is dismissed; or 
(C) if the case is a case under chapter 7 of 


this title concerning an individual or a case 


under chapter 9, 11, 12, or 13 of this title, the 


time a discharge is granted or denied. 


(d) On request of a party in interest and after 


notice and a hearing, the court shall grant relief 


from the stay provided under subsection (a) of 


this section, such as by terminating, annulling, 


modifying, or conditioning such stay— 
(1) for cause, including the lack of adequate 


protection of an interest in property of such 


party in interest; 
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(2) with respect to a stay of an act against 
property under subsection (a) of this section, 
if— 


(A) the debtor does not have an equity in 
such property; and 


(B) such property is not necessary to an ef-
fective reorganization; or 


(3) with respect to a stay of an act against 
single asset real estate under subsection (a), 
by a creditor whose claim is secured by an in-
terest in such real estate, unless, not later 
than the date that is 90 days after the entry of 
the order for relief (or such later date as the 
court may determine for cause by order en-
tered within that 90-day period)— 


(A) the debtor has filed a plan of reorga-
nization that has a reasonable possibility of 
being confirmed within a reasonable time; or 


(B) the debtor has commenced monthly 


payments to each creditor whose claim is se-


cured by such real estate (other than a claim 


secured by a judgment lien or by an un-


matured statutory lien), which payments are 


in an amount equal to interest at a current 


fair market rate on the value of the credi-


tor’s interest in the real estate. 


(e) Thirty days after a request under sub-


section (d) of this section for relief from the 


stay of any act against property of the estate 


under subsection (a) of this section, such stay is 


terminated with respect to the party in interest 


making such request, unless the court, after no-


tice and a hearing, orders such stay continued in 


effect pending the conclusion of, or as a result 


of, a final hearing and determination under sub-


section (d) of this section. A hearing under this 


subsection may be a preliminary hearing, or 


may be consolidated with the final hearing 


under subsection (d) of this section. The court 


shall order such stay continued in effect pending 


the conclusion of the final hearing under sub-


section (d) of this section if there is a reasonable 


likelihood that the party opposing relief from 


such stay will prevail at the conclusion of such 


final hearing. If the hearing under this sub-


section is a preliminary hearing, then such final 


hearing shall be concluded not later than thirty 


days after the conclusion of such preliminary 


hearing, unless the 30-day period is extended 


with the consent of the parties in interest or for 


a specific time which the court finds is required 


by compelling circumstances. 
(f) Upon request of a party in interest, the 


court, with or without a hearing, shall grant 


such relief from the stay provided under sub-


section (a) of this section as is necessary to pre-


vent irreparable damage to the interest of an en-


tity in property, if such interest will suffer such 


damage before there is an opportunity for notice 


and a hearing under subsection (d) or (e) of this 


section. 
(g) In any hearing under subsection (d) or (e) 


of this section concerning relief from the stay of 


any act under subsection (a) of this section— 
(1) the party requesting such relief has the 


burden of proof on the issue of the debtor’s eq-


uity in property; and 
(2) the party opposing such relief has the 


burden of proof on all other issues. 


(h) An individual injured by any willful viola-


tion of a stay provided by this section shall re-


cover actual damages, including costs and attor-


neys’ fees, and, in appropriate circumstances, 


may recover punitive damages. 


(Pub. L. 95–598, Nov. 6, 1978, 92 Stat. 2570; Pub. L. 


97–222, § 3, July 27, 1982, 96 Stat. 235; Pub. L. 


98–353, title III, §§ 304, 363(b), 392, 441, July 10, 


1984, 98 Stat. 352, 363, 365, 371; Pub. L. 99–509, title 


V, § 5001(a), Oct. 21, 1986, 100 Stat. 1911; Pub. L. 


99–554, title II, §§ 257(j), 283(d), Oct. 27, 1986, 100 


Stat. 3115, 3116; Pub. L. 101–311, title I, § 102, title 


II, § 202, June 25, 1990, 104 Stat. 267, 269; Pub. L. 


101–508, title III, § 3007(a)(1), Nov. 5, 1990, 104 


Stat. 1388–28; Pub. L. 103–394, title I, §§ 101, 116, 


title II, §§ 204(a), 218(b), title III, § 304(b), title IV, 


§ 401, title V, § 501(b)(2), (d)(7), Oct. 22, 1994, 108 


Stat. 4107, 4119, 4122, 4128, 4132, 4141, 4142, 4144; 


Pub. L. 105–277, div. I, title VI, § 603, Oct. 21, 1998, 


112 Stat. 2681–886.) 


HISTORICAL AND REVISION NOTES 


LEGISLATIVE STATEMENTS 


Section 362(a)(1) of the House amendment adopts the 


provision contained in the Senate amendment enjoin-


ing the commencement or continuation of a judicial, 


administrative, or other proceeding to recover a claim 


against the debtor that arose before the commence-


ment of the case. The provision is beneficial and inter-


acts with section 362(a)(6), which also covers assess-


ment, to prevent harassment of the debtor with respect 


to pre-petition claims. 


Section 362(a)(7) contains a provision contained in 


H.R. 8200 as passed by the House. The differing provi-


sion in the Senate amendment was rejected. It is not 


possible that a debt owing to the debtor may be offset 


against an interest in the debtor. 


Section 362(a)(8) is new. The provision stays the com-


mencement or continuation of any proceeding concern-


ing the debtor before the U.S. Tax Court. 


Section 362(b)(4) indicates that the stay under section 


362(a)(1) does not apply to affect the commencement or 


continuation of an action or proceeding by a govern-


mental unit to enforce the governmental unit’s police 


or regulatory power. This section is intended to be 


given a narrow construction in order to permit govern-


mental units to pursue actions to protect the public 


health and safety and not to apply to actions by a gov-


ernmental unit to protect a pecuniary interest in prop-


erty of the debtor or property of the estate. 


Section 362(b)(6) of the House amendment adopts a 


provision contained in the Senate amendment restrict-


ing the exception to the automatic stay with respect to 


setoffs to permit only the setoff of mutual debts and 


claims. Traditionally, the right of setoff has been lim-


ited to mutual debts and claims and the lack of the 


clarifying term ‘‘mutual’’ in H.R. 8200 as passed by the 


House created an unintentional ambiguity. Section 


362(b)(7) of the House amendment permits the issuance 


of a notice of tax deficiency. The House amendment re-


jects section 362(b)(7) in the Senate amendment. It 


would have permitted a particular governmental unit 


to obtain a pecuniary advantage without a hearing on 


the merits contrary to the exceptions contained in sec-


tions 362(b)(4) and (5). 


Section 362(d) of the House amendment represents a 


compromise between comparable provisions in the 


House bill and Senate amendment. Under section 


362(d)(1) of the House amendment, the court may termi-


nate, annul, modify, or condition the automatic stay 


for cause, including lack of adequate protection of an 


interest in property of a secured party. It is anticipated 


that the Rules of Bankruptcy Procedure will provide 


that those hearings will receive priority on the cal-


endar. Under section 362(d)(2) the court may alter-


natively terminate, annul, modify, or condition the 


automatic stay for cause including inadequate protec-


tion for the creditor. The court shall grant relief from 
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the stay if there is no equity and it is not necessary to 


an effective reorganization of the debtor. 
The latter requirement is contained in section 


362(d)(2). This section is intended to solve the problem 


of real property mortgage foreclosures of property 


where the bankruptcy petition is filed on the eve of 


foreclosure. The section is not intended to apply if the 


business of the debtor is managing or leasing real prop-


erty, such as a hotel operation, even though the debtor 


has no equity if the property is necessary to an effec-


tive reorganization of the debtor. Similarly, if the 


debtor does have an equity in the property, there is no 


requirement that the property be sold under section 363 


of title 11 as would have been required by the Senate 


amendment. 
Section 362(e) of the House amendment represents a 


modification of provisions in H.R. 8200 as passed by the 


House and the Senate amendment to make clear that a 


final hearing must be commenced within 30 days after 


a preliminary hearing is held to determine whether a 


creditor will be entitled to relief from the automatic 


stay. In order to insure that those hearings will in fact 


occur within such 30-day period, it is anticipated that 


the rules of bankruptcy procedure provide that such 


final hearings receive priority on the court calendar. 
Section 362(g) places the burden of proof on the issue 


of the debtor’s equity in collateral on the party re-


questing relief from the automatic stay and the burden 


on other issues on the debtor. 
An amendment has been made to section 362(b) to 


permit the Secretary of the Department of Housing and 


Urban Development to commence an action to fore-


close a mortgage or deed of trust. The commencement 


of such an action is necessary for tax purposes. The sec-


tion is not intended to permit the continuation of such 


an action after it is commenced nor is the section to be 


construed to entitle the Secretary to take possession in 


lieu of foreclosure. 
Automatic stay: Sections 362(b)(8) and (9) contained 


in the Senate amendment are largely deleted in the 


House amendment. Those provisions add to the list of 


actions not stayed (a) jeopardy assessments, (b) other 


assessments, and (c) the issuance of deficiency notices. 


In the House amendment, jeopardy assessments against 


property which ceases to be property of the estate is al-


ready authorized by section 362(c)(1). Other assessments 


are specifically stayed under section 362(a)(6), while the 


issuance of a deficiency notice is specifically per-


mitted. Stay of the assessment and the permission to 


issue a statutory notice of a tax deficiency will permit 


the debtor to take his personal tax case to the Tax 


Court, if the bankruptcy judge authorizes him to do so 


(as explained more fully in the discussion of section 


505). 


SENATE REPORT NO. 95–989 


The automatic stay is one of the fundamental debtor 


protections provided by the bankruptcy laws. It gives 


the debtor a breathing spell from his creditors. It stops 


all collection efforts, all harassment, and all fore-


closure actions. It permits the debtor to attempt a re-


payment or reorganization plan, or simply to be re-


lieved of the financial pressures that drove him into 


bankruptcy. 
The action commenced by the party seeking relief 


from the stay is referred to as a motion to make it 


clear that at the expedited hearing under subsection 


(e), and at hearings on relief from the stay, the only 


issue will be the lack of adequate protection, the debt-


or’s equity in the property, and the necessity of the 


property to an effective reorganization of the debtor, or 


the existence of other cause for relief from the stay. 


This hearing will not be the appropriate time at which 


to bring in other issues, such as counterclaims against 


the creditor, which, although relevant to the question 


of the amount of the debt, concern largely collateral or 


unrelated matters. This approach is consistent with 


that taken in cases such as In re Essex Properties, Ltd., 


430 F.Supp. 1112 (N.D.Cal.1977), that an action seeking 


relief from the stay is not the assertion of a claim 


which would give rise to the right or obligation to as-


sert counterclaims. Those counterclaims are not to be 


handled in the summary fashion that the preliminary 


hearing under this provision will be. Rather, they will 


be the subject of more complete proceedings by the 


trustee to recover property of the estate or to object to 


the allowance of a claim. However, this would not pre-


clude the party seeking continuance of the stay from 


presenting evidence on the existence of claims which 


the court may consider in exercising its discretion. 


What is precluded is a determination of such collateral 


claims on the merits at the hearing. 


HOUSE REPORT NO. 95–595 


Paragraph (7) [of subsec. (a)] stays setoffs of mutual 


debts and credits between the debtor and creditors. As 


with all other paragraphs of subsection (a), this para-


graph does not affect the right of creditors. It simply 


stays its enforcement pending an orderly examination 


of the debtor’s and creditors’ rights. 
Subsection (c) governs automatic termination of the 


stay. Subsections (d) through (g) govern termination of 


the stay by the court on the request of a party in inter-


est. Subsection (d) requires the court, on request of a 


party in interest, to grant relief from the stay, such as 


by terminating, annulling, modifying, or conditioning 


the stay, for cause. The lack of adequate protection of 


an interest in property of the party requesting relief 


from the stay is one cause for relief, but is not the only 


cause. As noted above, a desire to permit an action to 


proceed to completion in another tribunal may provide 


another cause. Other causes might include the lack of 


any connection with or interference with the pending 


bankruptcy case. For example, a divorce or child cus-


tody proceeding involving the debtor may bear no rela-


tion to the bankruptcy case. In that case, it should not 


be stayed. A probate proceeding in which the debtor is 


the executor or administrator of another’s estate usu-


ally will not be related to the bankruptcy case, and 


should not be stayed. Generally, proceedings in which 


the debtor is a fiduciary, or involving postpetition ac-


tivities of the debtor, need not be stayed because they 


bear no relationship to the purpose of the automatic 


stay, which is debtor protection from his creditors. The 


facts of each request will determine whether relief is 


appropriate under the circumstances. 
Subsection (e) provides a protection for secured credi-


tors that is not available under present law. The sub-


section sets a time certain within which the bank-


ruptcy court must rule on the adequacy of protection 


provided of the secured creditor’s interest. If the court 


does not rule within 30 days from a request for relief 


from the stay, the stay is automatically terminated 


with respect to the property in question. In order to ac-


commodate more complex cases, the subsection per-


mits the court to make a preliminary ruling after a 


preliminary hearing. After a preliminary hearing, the 


court may continue the stay only if there is a reason-


able likelihood that the party opposing relief from the 


stay will prevail at the final hearing. Because the stay 


is essentially an injunction, the three stages of the 


stay may be analogized to the three stages of an in-


junction. The filing of the petition which gives rise to 


the automatic stay is similar to a temporary restrain-


ing order. The preliminary hearing is similar to the 


hearing on a preliminary injunction, and the final hear-


ing and order is similar to a permanent injunction. The 


main difference lies in which party must bring the 


issue before the court. While in the injunction setting, 


the party seeking the injunction must prosecute the 


action, in proceedings for relief from the automatic 


stay, the enjoined party must move. The difference 


does not, however, shift the burden of proof. Subsection 


(g) leaves that burden on the party opposing relief from 


the stay (that is, on the party seeking continuance of 


the injunction) on the issue of adequate protection. 
At the expedited hearing under subsection (e), and at 


all hearings on relief from the stay, the only issue will 


be the claim of the creditor and the lack of adequate 


protection or existence of other cause for relief from 
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the stay. This hearing will not be the appropriate time 


at which to bring in other issues, such as counterclaims 


against the creditor on largely unrelated matters. 


Those counterclaims are not to be handled in the sum-


mary fashion that the preliminary hearing under this 


provision will be. Rather, they will be the subject of 


more complete proceedings by the trustees to recover 


property of the estate or to object to the allowance of 


a claim. 


REFERENCES IN TEXT 


Section 5(a)(3) of the Securities Investor Protection 


Act of 1970, referred to in subsecs. (a) and (b), is classi-


fied to section 78eee(a)(3) of Title 15, Commerce and 


Trade. 


The National Housing Act, referred in subsec. (b)(8), 


is act June 27, 1934, ch. 847, 48 Stat. 1246, as amended, 


which is classified principally to chapter 13 (§ 1701 et 


seq.) of Title 12, Banks and Banking. For complete clas-


sification of this Act to the Code, see section 1701 of 


Title 12 and Tables. 


The Merchant Marine Act, 1936, referred to in subsec. 


(b)(12), (13), is act June 29, 1936, ch. 858, 49 Stat. 1985, as 


amended. Title XI of the Act is classified generally to 


subchapter XI (§ 1271 et seq.) of chapter 27 of Title 46, 


Appendix, Shipping. Section 207 of the Act is classified 


to section 1117 of Title 46, Appendix. For complete clas-


sification of this Act to the Code, see section 1245 of 


Title 46, Appendix, and Tables. 


The Higher Education Act of 1965, referred to in sub-


sec. (b)(16), is Pub. L. 89–329, Nov. 8, 1965, 79 Stat. 1219, 


as amended, which is classified principally to chapter 


28 (§ 1001 et seq.) of Title 20, Education. Section 435(j) of 


the Act is classified to section 1085(j) of Title 20. For 


complete classification of this Act to the Code, see 


Short Title note set out under section 1001 of Title 20 


and Tables. 


AMENDMENTS 


1998—Subsec. (b)(4), (5). Pub. L. 105–277 added par. (4) 


and struck out former pars. (4) and (5) which read as 


follows: 


‘‘(4) under subsection (a)(1) of this section, of the 


commencement or continuation of an action or pro-


ceeding by a governmental unit to enforce such govern-


mental unit’s police or regulatory power; 


‘‘(5) under subsection (a)(2) of this section, of the en-


forcement of a judgment, other than a money judg-


ment, obtained in an action or proceeding by a govern-


mental unit to enforce such governmental unit’s police 


or regulatory power;’’. 


1994—Subsecs. (a), (b). Pub. L. 103–394, § 501(d)(7)(A), 


(B)(i), struck out ‘‘(15 U.S.C. 78eee(a)(3))’’ after ‘‘Act of 


1970’’ in introductory provisions. 


Subsec. (b)(2). Pub. L. 103–394, § 304(b), amended par. 


(2) generally. Prior to amendment, par. (2) read as fol-


lows: ‘‘under subsection (a) of this section, of the col-


lection of alimony, maintenance, or support from prop-


erty that is not property of the estate;’’. 


Subsec. (b)(3). Pub. L. 103–394, § 204(a), inserted ‘‘, or 


to maintain or continue the perfection of,’’ after ‘‘to 


perfect’’. 


Subsec. (b)(6). Pub. L. 103–394, § 501(b)(2)(A), sub-


stituted ‘‘section 761’’ for ‘‘section 761(4)’’, ‘‘section 741’’ 


for ‘‘section 741(7)’’, ‘‘section 101, 741, or 761’’ for ‘‘sec-


tion 101(34), 741(5), or 761(15)’’, and ‘‘section 101 or 741’’ 


for ‘‘section 101(35) or 741(8)’’. 


Subsec. (b)(7). Pub. L. 103–394, § 501(b)(2)(B), sub-


stituted ‘‘section 741 or 761’’ for ‘‘section 741(5) or 


761(15)’’ and ‘‘section 741’’ for ‘‘section 741(8)’’. 


Subsec. (b)(9). Pub. L. 103–394, § 116, amended par. (9) 


generally. Prior to amendment, par. (9) read as follows: 


‘‘under subsection (a) of this section, of the issuance to 


the debtor by a governmental unit of a notice of tax de-


ficiency;’’. 


Subsec. (b)(10). Pub. L. 103–394, § 501(d)(7)(B)(ii), struck 


out ‘‘or’’ at end. 


Subsec. (b)(12). Pub. L. 103–394, § 501(d)(7)(B)(iii), sub-


stituted ‘‘section 31325 of title 46’’ for ‘‘the Ship Mort-


gage Act, 1920 (46 App. U.S.C. 911 et seq.)’’ and struck 


out ‘‘(46 App. U.S.C. 1117 and 1271 et seq., respectively)’’ 


after ‘‘Act, 1936’’. 
Subsec. (b)(13). Pub. L. 103–394, § 501(d)(7)(B)(iv), sub-


stituted ‘‘section 31325 of title 46’’ for ‘‘the Ship Mort-


gage Act, 1920 (46 App. U.S.C. 911 et seq.)’’ and struck 


out ‘‘(46 App. U.S.C. 1117 and 1271 et seq., respectively)’’ 


after ‘‘Act, 1936’’ and ‘‘or’’ at end. 
Subsec. (b)(14). Pub. L. 103–394, § 501(d)(7)(B)(vii), 


amended par. (14) relating to the setoff by a swap par-


ticipant of any mutual debt and claim under or in con-


nection with a swap agreement by substituting ‘‘; or’’ 


for period at end, redesignating par. (14) as (17), and in-


serting it after par. (16). 
Subsec. (b)(15). Pub. L. 103–394, § 501(d)(7)(B)(v), struck 


out ‘‘or’’ at end. 
Subsec. (b)(16). Pub. L. 103–394, § 501(d)(7)(B)(vi), 


struck out ‘‘(20 U.S.C. 1001 et seq.)’’ after ‘‘Act of 1965’’ 


and substituted semicolon for period at end. 
Subsec. (b)(17). Pub. L. 103–394, § 501(d)(7)(B)(vii)(II), 


(III), redesignated par. (14) relating to the setoff by a 


swap participant of any mutual debt and claim under 


or in connection with a swap agreement as (17) and in-


serted it after par. (16). 
Subsec. (b)(18). Pub. L. 103–394, § 401, added par. (18). 
Subsec. (d)(3). Pub. L. 103–394, § 218(b), added par. (3). 
Subsec. (e). Pub. L. 103–394, § 101, in last sentence sub-


stituted ‘‘concluded’’ for ‘‘commenced’’ and inserted 


before period at end ‘‘, unless the 30-day period is ex-


tended with the consent of the parties in interest or for 


a specific time which the court finds is required by 


compelling circumstances’’. 
1990—Subsec. (b)(6). Pub. L. 101–311, § 202, inserted ref-


erence to sections 101(34) and 101(35) of this title. 
Subsec. (b)(12). Pub. L. 101–508, § 3007(a)(1)(A), which 


directed the striking of ‘‘or’’ after ‘‘State law;’’, could 


not be executed because of a prior amendment by Pub. 


L. 101–311. See below. 
Pub. L. 101–311, § 102(1), struck out ‘‘or’’ after ‘‘State 


law;’’. 
Subsec. (b)(13). Pub. L. 101–508, § 3007(a)(1)(B), which 


directed the substitution of a semicolon for period at 


end, could not be executed because of a prior amend-


ment by Pub. L. 101–311. See below. 
Pub. L. 101–311, § 102(2), substituted ‘‘; or’’ for period 


at end. 
Subsec. (b)(14) to (16). Pub. L. 101–508, § 3007(a)(1)(C), 


added pars. (14) to (16). Notwithstanding directory lan-


guage adding pars. (14) to (16) immediately following 


par. (13), pars. (14) to (16) were added after par. (14), as 


added by Pub. L. 101–311, to reflect the probable intent 


of Congress. 
Pub. L. 101–311, § 102(3), added par. (14) relating to the 


setoff by a swap participant of any mutual debt and 


claim under or in connection with a swap agreement. 


Notwithstanding directory language adding par. (14) at 


end of subsec. (b), par. (14) was added after par. (13) to 


reflect the probable intent of Congress. 
1986—Subsec. (b). Pub. L. 99–509 inserted sentence at 


end. 
Subsec. (b)(6). Pub. L. 99–554, § 283(d)(1), substituted 


‘‘, financial institutions’’ for ‘‘financial institution,’’ in 


two places. 
Subsec. (b)(9). Pub. L. 99–554, § 283(d)(2), (3), struck out 


‘‘or’’ at end of first par. (9) and redesignated as par. (10) 


the second par. (9) relating to leases of nonresidential 


property, which was added by section 363(b) of Pub. L. 


98–353. 
Subsec. (b)(10). Pub. L. 99–554, § 283(d)(3), (4), redesig-


nated as par. (10) the second par. (9) relating to leases 


of nonresidential property, added by section 363(b) of 


Pub. L. 99–353, and substituted ‘‘property; or’’ for 


‘‘property.’’. Former par. (10) redesignated (11). 
Subsec. (b)(11). Pub. L. 99–554, § 283(d)(3), redesignated 


former par. (10) as (11). 
Subsec. (b)(12), (13). Pub. L. 99–509 added pars. (12) and 


(13). 
Subsec. (c)(2)(C). Pub. L. 99–554, § 257(j), inserted ref-


erence to chapter 12 of this title. 
1984—Subsec. (a)(1). Pub. L. 98–353, § 441(a)(1), inserted 


‘‘action or’’ after ‘‘other’’. 
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Subsec. (a)(3). Pub. L. 98–353, § 441(a)(2), inserted ‘‘or 


to exercise control over property of the estate’’. 
Subsec. (b)(3). Pub. L. 98–353, § 441(b)(1), inserted ‘‘or 


to the extent that such act is accomplished within the 


period provided under section 547(e)(2)(A) of this title’’. 
Subsec. (b)(6). Pub. L. 98–353, § 441(b)(2), inserted ‘‘or 


due from’’ after ‘‘held by’’ and ‘‘financial institution,’’ 


after ‘‘stockbroker’’ in two places, and substituted ‘‘se-


cure, or settle commodity contracts’’ for ‘‘or secure 


commodity contracts’’. 
Subsec. (b)(7) to (9). Pub. L. 98–353, § 441(b)(3), (4), in 


par. (8) as redesignated by Pub. L. 98–353, § 392, sub-


stituted ‘‘the’’ for ‘‘said’’ and struck out ‘‘or’’ the last 


place it appeared which probably meant ‘‘or’’ after 


‘‘units;’’ that was struck out by Pub. L. 98–353, 


§ 363(b)(1); and, in par. (9), relating to notices of defi-


ciencies, as redesignated by Pub. L. 98–353, § 392, sub-


stituted a semicolon for the period. 
Pub. L. 98–353, § 392, added par. (7) and redesignated 


former pars. (7) and (8) as (8) and (9), respectively. 
Pub. L. 98–353, § 363(b), struck out ‘‘or’’ at end of par. 


(7), substituted ‘‘; or’’ for the period at end of par. (8), 


and added par. (9) relating to leases of nonresidential 


property. 
Subsec. (b)(10). Pub. L. 98–353, § 441(b)(5), added par. 


(10). 
Subsec. (c)(2)(B). Pub. L. 98–353, § 441(c), substituted 


‘‘or’’ for ‘‘and’’. 
Subsec. (d)(2). Pub. L. 98–353, § 441(d), inserted ‘‘under 


subsection (a) of this section’’ after ‘‘property’’. 
Subsec. (e). Pub. L. 98–353, § 441(e), inserted ‘‘the con-


clusion of’’ after ‘‘pending’’ and substituted ‘‘The court 


shall order such stay continued in effect pending the 


conclusion of the final hearing under subsection (d) of 


this section if there is a reasonable likelihood that the 


party opposing relief from such stay will prevail at the 


conclusion of such final hearing. If the hearing under 


this subsection is a preliminary hearing, then such 


final hearing shall be commenced not later than thirty 


days after the conclusion of such preliminary hearing.’’ 


for ‘‘If the hearing under this subsection is a prelimi-


nary hearing— 
‘‘(1) the court shall order such stay so continued if 


there is a reasonable likelihood that the party oppos-


ing relief from such stay will prevail at the final 


hearing under subsection (d) of this section; and 
‘‘(2) such final hearing shall be commenced within 


thirty days after such preliminary hearing.’’ 
Subsec. (f). Pub. L. 98–353, § 441(f), substituted ‘‘Upon 


request of a party in interest, the court, with or’’ for 


‘‘The court,’’. 
Subsec. (h). Pub. L. 98–353, § 304, added subsec. (h). 
1982—Subsec. (a). Pub. L. 97–222, § 3(a), inserted ‘‘, or 


an application filed under section 5(a)(3) of the Securi-


ties Investor Protection Act of 1970 (15 U.S.C. 


78eee(a)(3)),’’ after ‘‘this title’’ in provisions preceding 


par. (1). 
Subsec. (b). Pub. L. 97–222, § 3(b), inserted ‘‘, or of an 


application under section 5(a)(3) of the Securities In-


vestor Protection Act of 1970 (15 U.S.C. 78eee(a)(3)),’’ 


after ‘‘this title’’ in provisions preceding par. (1). 
Subsec. (b)(6). Pub. L. 97–222, § 3(c), substituted provi-


sions that the filing of a bankruptcy petition would not 


operate as a stay, under subsec. (a) of this section, of 


the setoff by a commodity broker, forward contract 


merchant, stockbroker, or securities clearing agency of 


any mutual debt and claim under or in connection with 


commodity, forward, or securities contracts that con-


stitutes the setoff of a claim against the debtor for a 


margin or settlement payment arising out of commod-


ity, forward, or securities contracts against cash, secu-


rities, or other property held by any of the above 


agents to margin, guarantee, or secure commodity, for-


ward, or securities contracts, for provisions that such 


filing would not operate as a stay under subsection 


(a)(7) of this section, of the setoff of any mutual debt 


and claim that are commodity futures contracts, for-


ward commodity contracts, leverage transactions, op-


tions, warrants, rights to purchase or sell commodity 


futures contracts or securities, or options to purchase 


or sell commodities or securities. 


EFFECTIVE DATE OF 1994 AMENDMENT 


Amendment by Pub. L. 103–394 effective Oct. 22, 1994, 


and not applicable with respect to cases commenced 


under this title before Oct. 22, 1994, see section 702 of 


Pub. L. 103–394, set out as a note under section 101 of 


this title. 


EFFECTIVE DATE OF 1990 AMENDMENT 


Section 3007(a)(3) of Pub. L. 101–508 provided that: 


‘‘The amendments made by this subsection [amending 


this section and section 541 of this title] shall be effec-


tive upon date of enactment of this Act [Nov. 5, 1990].’’ 
Section 3008 of Pub. L. 101–508, provided that the 


amendments made by subtitle A (§§ 3001–3008) of title III 


of Pub. L. 101–508, amending this section, sections 541 


and 1328 of this title, and sections 1078, 1078–1, 1078–7, 


1085, 1088, and 1091 of Title 20, Education, and provisions 


set out as a note under section 1078–1 of Title 20, were 


to cease to be effective Oct. 1, 1996, prior to repeal by 


Pub. L. 102–325, title XV, § 1558, July 23, 1992, 106 Stat. 


841. 


EFFECTIVE DATE OF 1986 AMENDMENTS 


Amendment by section 257 of Pub. L. 99–554 effective 


30 days after Oct. 27, 1986, but not applicable to cases 


commenced under this title before that date, see sec-


tion 302(a), (c)(1) of Pub. L. 99–554, set out as a note 


under section 581 of Title 28, Judiciary and Judicial 


Procedure. 
Amendment by section 283 of Pub. L. 99–554 effective 


30 days after Oct. 27, 1986, see section 302(a) of Pub. L. 


99–554. 
Section 5001(b) of Pub. L. 99–509 provided that: ‘‘The 


amendments made by subsection (a) of this section 


[amending this section] shall apply only to petitions 


filed under section 362 of title 11, United States Code, 


which are made after August 1, 1986.’’ 


EFFECTIVE DATE OF 1984 AMENDMENT 


Amendment by Pub. L. 98–353 effective with respect 


to cases filed 90 days after July 10, 1984, see section 


552(a) of Pub. L. 98–353, set out as a note under section 


101 of this title. 


REPORT TO CONGRESSIONAL COMMITTEES 


Section 5001(a) of Pub. L. 99–509 directed Secretary of 


Transportation and Secretary of Commerce, before 


July 1, 1989, to submit reports to Congress on the ef-


fects of amendments to 11 U.S.C. 362 by this subsection. 


SECTION REFERRED TO IN OTHER SECTIONS 


This section is referred to in sections 106, 108, 109, 361, 


363, 365, 505, 507, 542, 553, 557, 742, 901, 922, 1110, 1168, 1205 


of this title; title 26 section 7433; title 28 section 1334; 


title 46 section 31308. 


§ 363. Use, sale, or lease of property 


(a) In this section, ‘‘cash collateral’’ means 


cash, negotiable instruments, documents of 


title, securities, deposit accounts, or other cash 


equivalents whenever acquired in which the es-


tate and an entity other than the estate have an 


interest and includes the proceeds, products, off-


spring, rents, or profits of property and the fees, 


charges, accounts or other payments for the use 


or occupancy of rooms and other public facili-


ties in hotels, motels, or other lodging prop-


erties subject to a security interest as provided 


in section 552(b) of this title, whether existing 


before or after the commencement of a case 


under this title. 
(b)(1) The trustee, after notice and a hearing, 


may use, sell, or lease, other than in the ordi-


nary course of business, property of the estate. 
(2) If notification is required under subsection 


(a) of section 7A of the Clayton Act in the case 


of a transaction under this subsection, then— 
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(A) notwithstanding subsection (a) of such 


section, the notification required by such sub-


section to be given by the debtor shall be 


given by the trustee; and 
(B) notwithstanding subsection (b) of such 


section, the required waiting period shall end 


on the 15th day after the date of the receipt, 


by the Federal Trade Commission and the As-


sistant Attorney General in charge of the 


Antitrust Division of the Department of Jus-


tice, of the notification required under such 


subsection (a), unless such waiting period is 


extended— 
(i) pursuant to subsection (e)(2) of such 


section, in the same manner as such sub-


section (e)(2) applies to a cash tender offer; 
(ii) pursuant to subsection (g)(2) of such 


section; or 
(iii) by the court after notice and a hear-


ing. 


(c)(1) If the business of the debtor is author-


ized to be operated under section 721, 1108, 1203, 


1204, or 1304 of this title and unless the court or-


ders otherwise, the trustee may enter into 


transactions, including the sale or lease of prop-


erty of the estate, in the ordinary course of busi-


ness, without notice or a hearing, and may use 


property of the estate in the ordinary course of 


business without notice or a hearing. 
(2) The trustee may not use, sell, or lease cash 


collateral under paragraph (1) of this subsection 


unless— 
(A) each entity that has an interest in such 


cash collateral consents; or 
(B) the court, after notice and a hearing, au-


thorizes such use, sale, or lease in accordance 


with the provisions of this section. 


(3) Any hearing under paragraph (2)(B) of this 


subsection may be a preliminary hearing or may 


be consolidated with a hearing under subsection 


(e) of this section, but shall be scheduled in ac-


cordance with the needs of the debtor. If the 


hearing under paragraph (2)(B) of this sub-


section is a preliminary hearing, the court may 


authorize such use, sale, or lease only if there is 


a reasonable likelihood that the trustee will pre-


vail at the final hearing under subsection (e) of 


this section. The court shall act promptly on 


any request for authorization under paragraph 


(2)(B) of this subsection. 
(4) Except as provided in paragraph (2) of this 


subsection, the trustee shall segregate and ac-


count for any cash collateral in the trustee’s 


possession, custody, or control. 
(d) The trustee may use, sell, or lease property 


under subsection (b) or (c) of this section only to 


the extent not inconsistent with any relief 


granted under section 362(c), 362(d), 362(e), or 


362(f) of this title. 
(e) Notwithstanding any other provision of 


this section, at any time, on request of an entity 


that has an interest in property used, sold, or 


leased, or proposed to be used, sold, or leased, by 


the trustee, the court, with or without a hear-


ing, shall prohibit or condition such use, sale, or 


lease as is necessary to provide adequate protec-


tion of such interest. This subsection also ap-


plies to property that is subject to any un-


expired lease of personal property (to the exclu-


sion of such property being subject to an order 


to grant relief from the stay under section 362). 


(f) The trustee may sell property under sub-


section (b) or (c) of this section free and clear of 


any interest in such property of an entity other 


than the estate, only if— 
(1) applicable nonbankruptcy law permits 


sale of such property free and clear of such in-


terest; 
(2) such entity consents; 
(3) such interest is a lien and the price at 


which such property is to be sold is greater 


than the aggregate value of all liens on such 


property; 
(4) such interest is in bona fide dispute; or 
(5) such entity could be compelled, in a legal 


or equitable proceeding, to accept a money 


satisfaction of such interest. 


(g) Notwithstanding subsection (f) of this sec-


tion, the trustee may sell property under sub-


section (b) or (c) of this section free and clear of 


any vested or contingent right in the nature of 


dower or curtesy. 
(h) Notwithstanding subsection (f) of this sec-


tion, the trustee may sell both the estate’s in-


terest, under subsection (b) or (c) of this section, 


and the interest of any co-owner in property in 


which the debtor had, at the time of the com-


mencement of the case, an undivided interest as 


a tenant in common, joint tenant, or tenant by 


the entirety, only if— 
(1) partition in kind of such property among 


the estate and such co-owners is impractica-


ble; 
(2) sale of the estate’s undivided interest in 


such property would realize significantly less 


for the estate than sale of such property free 


of the interests of such co-owners; 
(3) the benefit to the estate of a sale of such 


property free of the interests of co-owners out-


weighs the detriment, if any, to such co-own-


ers; and 
(4) such property is not used in the produc-


tion, transmission, or distribution, for sale, of 


electric energy or of natural or synthetic gas 


for heat, light, or power. 


(i) Before the consummation of a sale of prop-


erty to which subsection (g) or (h) of this sec-


tion applies, or of property of the estate that 


was community property of the debtor and the 


debtor’s spouse immediately before the com-


mencement of the case, the debtor’s spouse, or a 


co-owner of such property, as the case may be, 


may purchase such property at the price at 


which such sale is to be consummated. 
(j) After a sale of property to which subsection 


(g) or (h) of this section applies, the trustee 


shall distribute to the debtor’s spouse or the co- 


owners of such property, as the case may be, and 


to the estate, the proceeds of such sale, less the 


costs and expenses, not including any compensa-


tion of the trustee, of such sale, according to the 


interests of such spouse or co-owners, and of the 


estate. 
(k) At a sale under subsection (b) of this sec-


tion of property that is subject to a lien that se-


cures an allowed claim, unless the court for 


cause orders otherwise the holder of such claim 


may bid at such sale, and, if the holder of such 


claim purchases such property, such holder may 


offset such claim against the purchase price of 


such property. 
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(l) Subject to the provisions of section 365, 


trustee may use, sell, or lease property under 


subsection (b) or (c) of this section, or a plan 


under chapter 11, 12, or 13 of this title may pro-


vide for the use, sale, or lease of property, not-


withstanding any provision in a contract, a 


lease, or applicable law that is conditioned on 


the insolvency or financial condition of the 


debtor, on the commencement of a case under 


this title concerning the debtor, or on the ap-


pointment of or the taking possession by a 


trustee in a case under this title or a custodian, 


and that effects, or gives an option to effect, a 


forfeiture, modification, or termination of the 


debtor’s interest in such property. 
(m) The reversal or modification on appeal of 


an authorization under subsection (b) or (c) of 


this section of a sale or lease of property does 


not affect the validity of a sale or lease under 


such authorization to an entity that purchased 


or leased such property in good faith, whether or 


not such entity knew of the pendency of the ap-


peal, unless such authorization and such sale or 


lease were stayed pending appeal. 
(n) The trustee may avoid a sale under this 


section if the sale price was controlled by an 


agreement among potential bidders at such sale, 


or may recover from a party to such agreement 


any amount by which the value of the property 


sold exceeds the price at which such sale was 


consummated, and may recover any costs, attor-


neys’ fees, or expenses incurred in avoiding such 


sale or recovering such amount. In addition to 


any recovery under the preceding sentence, the 


court may grant judgment for punitive damages 


in favor of the estate and against any such party 


that entered into such an agreement in willful 


disregard of this subsection. 
(o) In any hearing under this section— 


(1) the trustee has the burden of proof on the 


issue of adequate protection; and 
(2) the entity asserting an interest in prop-


erty has the burden of proof on the issue of the 


validity, priority, or extent of such interest. 


(Pub. L. 95–598, Nov. 6, 1978, 92 Stat. 2572; Pub. L. 


98–353, title III, § 442, July 10, 1984, 98 Stat. 371; 


Pub. L. 99–554, title II, § 257(k), Oct. 27, 1986, 100 


Stat. 3115; Pub. L. 103–394, title I, § 109, title II, 


§§ 214(b), 219(c), title V, § 501(d)(8), Oct. 22, 1994, 


108 Stat. 4113, 4126, 4129, 4144.) 


HISTORICAL AND REVISION NOTES 


LEGISLATIVE STATEMENTS 


Section 363(a) of the House amendment defines ‘‘cash 


collateral’’ as defined in the Senate amendment. The 


broader definition of ‘‘soft collateral’’ contained in 


H.R. 8200 as passed by the House is deleted to remove 


limitations that were placed on the use, lease, or sale 


of inventory, accounts, contract rights, general intan-


gibles, and chattel paper by the trustee or debtor in 


possession. 
Section 363(c)(2) of the House amendment is derived 


from the Senate amendment. Similarly, sections 


363(c)(3) and (4) are derived from comparable provisions 


in the Senate amendment in lieu of the contrary proce-


dure contained in section 363(c) as passed by the House. 


The policy of the House amendment will generally re-


quire the court to schedule a preliminary hearing in ac-


cordance with the needs of the debtor to authorize the 


trustee or debtor in possession to use, sell, or lease 


cash collateral. The trustee or debtor in possession 


may use, sell, or lease cash collateral in the ordinary 


course of business only ‘‘after notice and a hearing.’’ 


Section 363(f) of the House amendment adopts an 


identical provision contained in the House bill, as op-


posed to an alternative provision contained in the Sen-


ate amendment. 
Section 363(h) of the House amendment adopts a new 


paragraph (4) representing a compromise between the 


House bill and Senate amendment. The provision adds 


a limitation indicating that a trustee or debtor in pos-


session sell jointly owned property only if the property 


is not used in the production, transmission, or distribu-


tion for sale, of electric energy or of natural or syn-


thetic gas for heat, light, or power. This limitation is 


intended to protect public utilities from being deprived 


of power sources because of the bankruptcy of a joint 


owner. 
Section 363(k) of the House amendment is derived 


from the third sentence of section 363(e) of the Senate 


amendment. The provision indicates that a secured 


creditor may bid in the full amount of the creditor’s al-


lowed claim, including the secured portion and any un-


secured portion thereof in the event the creditor is 


undersecured, with respect to property that is subject 


to a lien that secures the allowed claim of the sale of 


the property. 


SENATE REPORT NO. 95–989 


This section defines the right and powers of the trust-


ee with respect to the use, sale or lease of property and 


the rights of other parties that have interests in the 


property involved. It applies in both liquidation and re-


organization cases. 
Subsection (a) defines ‘‘cash collateral’’ as cash, ne-


gotiable instruments, documents of title, securities, de-


posit accounts, or other cash equivalents in which the 


estate and an entity other than the estate have an in-


terest, such as a lien or a co-ownership interest. The 


definition is not restricted to property of the estate 


that is cash collateral on the date of the filing of the 


petition. Thus, if ‘‘non-cash’’ collateral is disposed of 


and the proceeds come within the definition of ‘‘cash 


collateral’’ as set forth in this subsection, the proceeds 


would be cash collateral as long as they remain subject 


to the original lien on the ‘‘non-cash’’ collateral under 


section 552(b). To illustrate, rents received from real 


property before or after the commencement of the case 


would be cash collateral to the extent that they are 


subject to a lien. 
Subsection (b) permits the trustees to use, sell, or 


lease, other than in the ordinary course of business, 


property of the estate upon notice and opportunity for 


objections and hearing thereon. 
Subsection (c) governs use, sale, or lease in the ordi-


nary course of business. If the business of the debtor is 


authorized to be operated under § 721, 1108, or 1304 of the 


bankruptcy code, then the trustee may use, sell, or 


lease property in the ordinary course of business or 


enter into ordinary course transactions without need 


for notice and hearing. This power is subject to several 


limitations. First, the court may restrict the trustee’s 


powers in the order authorizing operation of the busi-


ness. Second, with respect to cash collateral, the trust-


ee may not use, sell, or lease cash collateral except 


upon court authorization after notice and a hearing, or 


with the consent of each entity that has an interest in 


such cash collateral. The same preliminary hearing 


procedure in the automatic stay section applies to a 


hearing under this subsection. In addition, the trustee 


is required to segregate and account for any cash col-


lateral in the trustee’s possession, custody, or control. 
Under subsections (d) and (e), the use, sale, or lease 


of property is further limited by the concept of ade-


quate protection. Sale, use, or lease of property in 


which an entity other than the estate has an interest 


may be effected only to the extent not inconsistent 


with any relief from the stay granted to that interest’s 


holder. Moreover, the court may prohibit or condition 


the use, sale, or lease as is necessary to provide ade-


quate protection of that interest. Again, the trustee 


has the burden of proof on the issue of adequate protec-


tion. Subsection (e) also provides that where a sale of 
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the property is proposed, an entity that has an interest 


in such property may bid at the sale thereof and set off 


against the purchase price up to the amount of such en-


tity’s claim. No prior valuation under section 506(a) 


would limit this bidding right, since the bid at the sale 


would be determinative of value. 
Subsection (f) permits sale of property free and clear 


of any interest in the property of an entity other than 


the estate. The trustee may sell free and clear if appli-


cable nonbankruptcy law permits it, if the other entity 


consents, if the interest is a lien and the sale price of 


the property is greater than the amount secured by the 


lien, if the interest is in bona fide dispute, or if the 


other entity could be compelled to accept a money sat-


isfaction of the interest in a legal or equitable proceed-


ing. Sale under this subsection is subject to the ade-


quate protection requirement. Most often, adequate 


protection in connection with a sale free and clear of 


other interests will be to have those interests attach to 


the proceeds of the sale. 
At a sale free and clear of other interests, any holder 


of any interest in the property being sold will be per-


mitted to bid. If that holder is the high bidder, he will 


be permitted to offset the value of his interest against 


the purchase price of the property. Thus, in the most 


common situation, a holder of a lien on property being 


sold may bid at the sale and, if successful, may offset 


the amount owed to him that is secured by the lien on 


the property (but may not offset other amounts owed 


to him) against the purchase price, and be liable to the 


trustee for the balance of the sale price, if any. 
Subsection (g) permits the trustee to sell free and 


clear of any vested or contingent right in the nature of 


dower or curtesy. 
Subsection (h) permits sale of a co-owner’s interest in 


property in which the debtor had an undivided owner-


ship interest such as a joint tenancy, a tenancy in com-


mon, or a tenancy by the entirety. Such a sale is per-


missible only if partition is impracticable, if sale of the 


estate’s interest would realize significantly less for the 


estate that sale of the property free of the interests of 


the co-owners, and if the benefit to the estate of such 


a sale outweighs any detriment to the co-owners. This 


subsection does not apply to a co-owner’s interest in a 


public utility when a disruption of the utilities services 


could result. 
Subsection (i) provides protections for co-owners and 


spouses with dower, curtesy, or community property 


rights. It gives a right of first refusal to the co-owner 


or spouse at the price at which the sale is to be con-


summated. 
Subsection (j) requires the trustee to distribute to 


the spouse or co-owner the appropriate portion of the 


proceeds of the sale, less certain administrative ex-


penses. 
Subsection (k) [enacted as (l)] permits the trustee to 


use, sell, or lease property notwithstanding certain 


bankruptcy or ipso facto clauses that terminate the 


debtor’s interest in the property or that work a forfeit-


ure or modification of that interest. This subsection is 


not as broad as the anti-ipso facto provision in pro-


posed 11 U.S.C. 541(c)(1). 
Subsection (l) [enacted as (m)] protects good faith 


purchasers of property sold under this section from a 


reversal on appeal of the sale authorization, unless the 


authorization for the sale and the sale itself were 


stayed pending appeal. The purchaser’s knowledge of 


the appeal is irrelevant to the issue of good faith. 
Subsection (m) [enacted as (n)] is directed at collu-


sive bidding on property sold under this section. It per-


mits the trustee to void a sale if the price of the sale 


was controlled by an agreement among potential bid-


ders. The trustees may also recover the excess of the 


value of the property over the purchase price, and may 


recover any costs, attorney’s fees, or expenses incurred 


in voiding the sale or recovering the difference. In addi-


tion, the court is authorized to grant judgment in favor 


of the estate and against the collusive bidder if the 


agreement controlling the sale price was entered into 


in willful disregard of this subsection. The subsection 


does not specify the precise measure of damages, but 


simply provides for punitive damages, to be fixed in 


light of the circumstances. 


REFERENCES IN TEXT 


Section 7A of the Clayton Act, referred to in subsec. 


(b)(2), is classified to section 18a of Title 15, Commerce 


and Trade. 


AMENDMENTS 


1994—Subsec. (a). Pub. L. 103–394, § 214(b), inserted 


‘‘and the fees, charges, accounts or other payments for 


the use or occupancy of rooms and other public facili-


ties in hotels, motels, or other lodging properties’’ 


after ‘‘property’’. 


Subsec. (b)(2). Pub. L. 103–394, §§ 109, 501(d)(8)(A), 


struck out ‘‘(15 U.S.C. 18a)’’ after ‘‘Clayton Act’’ and 


amended subpars. (A) and (B) generally. Prior to 


amendment, subpars. (A) and (B) read as follows: 


‘‘(A) notwithstanding subsection (a) of such section, 


such notification shall be given by the trustee; and 


‘‘(B) notwithstanding subsection (b) of such section, 


the required waiting period shall end on the tenth day 


after the date of the receipt of such notification, unless 


the court, after notice and hearing, orders otherwise.’’ 


Subsec. (c)(1). Pub. L. 103–394, § 501(d)(8)(B), sub-


stituted ‘‘1203, 1204, or 1304’’ for ‘‘1304, 1203, or 1204’’. 


Subsec. (e). Pub. L. 103–394, § 219(c), inserted at end 


‘‘This subsection also applies to property that is sub-


ject to any unexpired lease of personal property (to the 


exclusion of such property being subject to an order to 


grant relief from the stay under section 362).’’ 


1986—Subsec. (c)(1). Pub. L. 99–554, § 257(k)(1), inserted 


reference to sections 1203 and 1204 of this title. 


Subsec. (l). Pub. L. 99–554, § 257(k)(2), inserted ref-


erence to chapter 12. 


1984—Subsec. (a). Pub. L. 98–353, § 442(a), inserted 


‘‘whenever acquired’’ after ‘‘equivalents’’ and ‘‘and in-


cludes the proceeds, products, offspring, rents, or prof-


its of property subject to a security interest as pro-


vided in section 552(b) of this title, whether existing be-


fore or after the commencement of a case under this 


title’’ after ‘‘interest’’. 


Subsec. (b). Pub. L. 98–353, § 442(b), designated exist-


ing provisions as par. (1) and added par. (2). 


Subsec. (e). Pub. L. 98–353, § 442(c), inserted ‘‘, with or 


without a hearing,’’ after ‘‘court’’ and struck out ‘‘In 


any hearing under this section, the trustee has the bur-


den of proof on the issue of adequate protection’’. 


Subsec. (f)(3). Pub. L. 98–353, § 442(d), substituted ‘‘all 


liens on such property’’ for ‘‘such interest’’. 


Subsec. (h). Pub. L. 98–353, § 442(e), substituted ‘‘at the 


time of’’ for ‘‘immediately before’’. 


Subsec. (j). Pub. L. 98–353, § 442(f), substituted ‘‘com-


pensation’’ for ‘‘compenation’’. 


Subsec. (k). Pub. L. 98–353, § 442(g), substituted ‘‘un-


less the court for cause orders otherwise the holder of 


such claim may bid at such sale, and, if the holder’’ for 


‘‘if the holder’’. 


Subsec. (l). Pub. L. 98–353, § 442(h), substituted ‘‘Sub-


ject to the provisions of section 365, the trustee’’ for 


‘‘The trustee’’, ‘‘condition’’ for ‘‘conditions’’, ‘‘or the 


taking’’ for ‘‘a taking’’, and ‘‘interest’’ for ‘‘interests’’. 


Subsec. (n). Pub. L. 98–353, § 442(i), substituted 


‘‘avoid’’ for ‘‘void’’, ‘‘avoiding’’ for ‘‘voiding’’, and ‘‘In 


addition to any recovery under the preceding sentence, 


the court may grant judgment for punitive damages in 


favor of the estate and against any such party that en-


tered into such an agreement in willful disregard of 


this subsection’’ for ‘‘The court may grant judgment in 


favor of the estate and against any such party that en-


tered into such agreement in willful disregard of this 


subsection for punitive damages in addition to any re-


covery under the preceding sentence’’. 


Subsec. (o). Pub. L. 98–353, § 442(j), added subsec. (o). 


EFFECTIVE DATE OF 1994 AMENDMENT 


Amendment by Pub. L. 103–394 effective Oct. 22, 1994, 


and not applicable with respect to cases commenced 
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under this title before Oct. 22, 1994, see section 702 of 


Pub. L. 103–394, set out as a note under section 101 of 


this title. 


EFFECTIVE DATE OF 1986 AMENDMENT 


Amendment by Pub. L. 99–554 effective 30 days after 


Oct. 27, 1986, but not applicable to cases commenced 


under this title before that date, see section 302(a), 


(c)(1) of Pub. L. 99–554, set out as a note under section 


581 of Title 28, Judiciary and Judicial Procedure. 


EFFECTIVE DATE OF 1984 AMENDMENT 


Amendment by Pub. L. 98–353 effective with respect 


to cases filed 90 days after July 10, 1984, see section 


552(a) of Pub. L. 98–353, set out as a note under section 


101 of this title. 


SECTION REFERRED TO IN OTHER SECTIONS 


This section is referred to in sections 106, 303, 361, 507, 


541, 542, 552, 553, 557, 1111, 1129, 1205, 1206, 1303, 1304 of 


this title. 


§ 364. Obtaining credit 


(a) If the trustee is authorized to operate the 


business of the debtor under section 721, 1108, 


1203, 1204, or 1304 of this title, unless the court 


orders otherwise, the trustee may obtain unse-


cured credit and incur unsecured debt in the or-


dinary course of business allowable under sec-


tion 503(b)(1) of this title as an administrative 


expense. 


(b) The court, after notice and a hearing, may 


authorize the trustee to obtain unsecured credit 


or to incur unsecured debt other than under sub-


section (a) of this section, allowable under sec-


tion 503(b)(1) of this title as an administrative 


expense. 


(c) If the trustee is unable to obtain unsecured 


credit allowable under section 503(b)(1) of this 


title as an administrative expense, the court, 


after notice and a hearing, may authorize the 


obtaining of credit or the incurring of debt— 


(1) with priority over any or all administra-


tive expenses of the kind specified in section 


503(b) or 507(b) of this title; 


(2) secured by a lien on property of the es-


tate that is not otherwise subject to a lien; or 


(3) secured by a junior lien on property of 


the estate that is subject to a lien. 


(d)(1) The court, after notice and a hearing, 


may authorize the obtaining of credit or the in-


curring of debt secured by a senior or equal lien 


on property of the estate that is subject to a lien 


only if— 


(A) the trustee is unable to obtain such cred-


it otherwise; and 


(B) there is adequate protection of the inter-


est of the holder of the lien on the property of 


the estate on which such senior or equal lien 


is proposed to be granted. 


(2) In any hearing under this subsection, the 


trustee has the burden of proof on the issue of 


adequate protection. 


(e) The reversal or modification on appeal of 


an authorization under this section to obtain 


credit or incur debt, or of a grant under this sec-


tion of a priority or a lien, does not affect the 


validity of any debt so incurred, or any priority 


or lien so granted, to an entity that extended 


such credit in good faith, whether or not such 


entity knew of the pendency of the appeal, un-


less such authorization and the incurring of 


such debt, or the granting of such priority or 


lien, were stayed pending appeal. 


(f) Except with respect to an entity that is an 


underwriter as defined in section 1145(b) of this 


title, section 5 of the Securities Act of 1933, the 


Trust Indenture Act of 1939, and any State or 


local law requiring registration for offer or sale 


of a security or registration or licensing of an 


issuer of, underwriter of, or broker or dealer in, 


a security does not apply to the offer or sale 


under this section of a security that is not an 


equity security. 


(Pub. L. 95–598, Nov. 6, 1978, 92 Stat. 2574; Pub. L. 


99–554, title II, § 257(l), Oct. 27, 1986, 100 Stat. 3115; 


Pub. L. 103–394, title V, § 501(d)(9), Oct. 22, 1994, 


108 Stat. 4144.) 


HISTORICAL AND REVISION NOTES 


LEGISLATIVE STATEMENTS 


Section 364(f) of the House amendment is new. This 


provision continues the exemption found in section 


3(a)(7) of the Securities Act of 1933 [15 U.S.C. 77c(a)(7)] 


for certificates of indebtedness issued by a trustee in 


bankruptcy. The exemption applies to any debt secu-


rity issued under section 364 of title 11. The section 


does not intend to change present law which exempts 


such securities from the Trust Indenture Act, 15 U.S.C. 


77aaa, et seq. (1976). 


SENATE REPORT NO. 95–989 


This section is derived from provisions in current law 


governing certificates of indebtedness, but is much 


broader. It governs all obtaining of credit and incurring 


of debt by the estate. 


Subsection (a) authorizes the obtaining of unsecured 


credit and the incurring of unsecured debt in the ordi-


nary course of business if the business of the debtor is 


authorized to be operated under section 721, 1108, or 


1304. The debts so incurred are allowable as administra-


tive expenses under section 503(b)(1). The court may 


limit the estate’s ability to incur debt under this sub-


section. 


Subsection (b) permits the court to authorize the 


trustee to obtain unsecured credit and incur unsecured 


debts other than in the ordinary course of business, 


such as in order to wind up a liquidation case, or to ob-


tain a substantial loan in an operating case. Debt in-


curred under this subsection is allowable as an admin-


istrative expense under section 503(b)(1). 


Subsection (c) is closer to the concept of certificates 


of indebtedness in current law. It authorizes the ob-


taining of credit and the incurring of debt with some 


special priority, if the trustee is unable to obtain unse-


cured credit under subsection (a) or (b). The various 


priorities are (1) with priority over any or all adminis-


trative expenses: (2) secured by a lien on unencumbered 


property of the estate; or (3) secured by a junior lien on 


encumbered property. The priorities granted under this 


subsection do not interfere with existing property 


rights. 


Subsection (d) grants the court the authority to au-


thorize the obtaining of credit and the incurring of debt 


with a superiority, that is a lien on encumbered prop-


erty that is senior or equal to the existing lien on the 


property. The court may authorize such a superpriority 


only if the trustee is otherwise unable to obtain credit, 


and if there is adequate protection of the original lien 


holder’s interest. Again, the trustee has the burden of 


proof on the issue of adequate protection. 


Subsection (e) provides the same protection for credit 


extenders pending an appeal of an authorization to 


incur debt as is provided under section 363(l) for pur-


chasers: the credit is not affected on appeal by reversal 


of the authorization and the incurring of the debt were 


stayed pending appeal. The protection runs to a good 
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faith lender, whether or not he knew of the pendency of 


the appeal. 


A claim arising as a result of lending or borrowing 


under this section will be a priority claim, as defined in 


proposed section 507(a)(1), even if the claim is granted 


a super-priority over administrative expenses and is to 


be paid in advance of other first priority claims. 


REFERENCES IN TEXT 


Section 5 of the Securities Act of 1933, referred to in 


subsec. (f), is classified to section 77e of Title 15, Com-


merce and Trade. 


The Trust Indenture Act of 1939, referred to in subsec. 


(f), is title III of act May 27, 1933, ch. 38, as added Aug. 


3, 1939, ch. 411, 53 Stat. 1149, as amended, which is clas-


sified generally to subchapter III (§ 77aaa et seq.) of 


chapter 2A of Title 15. For complete classification of 


this Act to the Code, see section 77aaa of Title 15 and 


Tables. 


AMENDMENTS 


1994—Subsec. (a). Pub. L. 103–394, § 501(d)(9)(A), sub-


stituted ‘‘1203, 1204, or 1304’’ for ‘‘1304, 1203, or 1204’’. 


Subsec. (f). Pub. L. 103–394, § 501(d)(9)(B), struck out 


‘‘(15 U.S.C. 77e)’’ after ‘‘Act of 1933’’ and ‘‘(15 U.S.C. 


77aaa et seq.)’’ after ‘‘Act of 1939’’. 


1986—Subsec. (a). Pub. L. 99–554 inserted reference to 


sections 1203 and 1204 of this title. 


EFFECTIVE DATE OF 1994 AMENDMENT 


Amendment by Pub. L. 103–394 effective Oct. 22, 1994, 


and not applicable with respect to cases commenced 


under this title before Oct. 22, 1994, see section 702 of 


Pub. L. 103–394, set out as a note under section 101 of 


this title. 


EFFECTIVE DATE OF 1986 AMENDMENT 


Amendment by Pub. L. 99–554 effective 30 days after 


Oct. 27, 1986, but not applicable to cases commenced 


under this title before that date, see section 302(a), 


(c)(1) of Pub. L. 99–554, set out as a note under section 


581 of Title 28, Judiciary and Judicial Procedure. 


SECTION REFERRED TO IN OTHER SECTIONS 


This section is referred to in sections 106, 361, 507, 901, 


921, 922, 1205, 1304 of this title. 


§ 365. Executory contracts and unexpired leases 


(a) Except as provided in sections 765 and 766 


of this title and in subsections (b), (c), and (d) of 


this section, the trustee, subject to the court’s 


approval, may assume or reject any executory 


contract or unexpired lease of the debtor. 


(b)(1) If there has been a default in an execu-


tory contract or unexpired lease of the debtor, 


the trustee may not assume such contract or 


lease unless, at the time of assumption of such 


contract or lease, the trustee— 


(A) cures, or provides adequate assurance 


that the trustee will promptly cure, such de-


fault; 


(B) compensates, or provides adequate assur-


ance that the trustee will promptly com-


pensate, a party other than the debtor to such 


contract or lease, for any actual pecuniary 


loss to such party resulting from such default; 


and 


(C) provides adequate assurance of future 


performance under such contract or lease. 


(2) Paragraph (1) of this subsection does not 


apply to a default that is a breach of a provision 


relating to— 


(A) the insolvency or financial condition of 


the debtor at any time before the closing of 


the case; 


(B) the commencement of a case under this 


title; 
(C) the appointment of or taking possession 


by a trustee in a case under this title or a cus-


todian before such commencement; or 
(D) the satisfaction of any penalty rate or 


provision relating to a default arising from 


any failure by the debtor to perform nonmone-


tary obligations under the executory contract 


or unexpired lease. 


(3) For the purposes of paragraph (1) of this 


subsection and paragraph (2)(B) of subsection (f), 


adequate assurance of future performance of a 


lease of real property in a shopping center in-


cludes adequate assurance— 
(A) of the source of rent and other consider-


ation due under such lease, and in the case of 


an assignment, that the financial condition 


and operating performance of the proposed as-


signee and its guarantors, if any, shall be simi-


lar to the financial condition and operating 


performance of the debtor and its guarantors, 


if any, as of the time the debtor became the 


lessee under the lease; 
(B) that any percentage rent due under such 


lease will not decline substantially; 
(C) that assumption or assignment of such 


lease is subject to all the provisions thereof, 


including (but not limited to) provisions such 


as a radius, location, use, or exclusivity provi-


sion, and will not breach any such provision 


contained in any other lease, financing agree-


ment, or master agreement relating to such 


shopping center; and 
(D) that assumption or assignment of such 


lease will not disrupt any tenant mix or bal-


ance in such shopping center. 


(4) Notwithstanding any other provision of 


this section, if there has been a default in an un-


expired lease of the debtor, other than a default 


of a kind specified in paragraph (2) of this sub-


section, the trustee may not require a lessor to 


provide services or supplies incidental to such 


lease before assumption of such lease unless the 


lessor is compensated under the terms of such 


lease for any services and supplies provided 


under such lease before assumption of such 


lease. 
(c) The trustee may not assume or assign any 


executory contract or unexpired lease of the 


debtor, whether or not such contract or lease 


prohibits or restricts assignment of rights or 


delegation of duties, if— 
(1)(A) applicable law excuses a party, other 


than the debtor, to such contract or lease from 


accepting performance from or rendering per-


formance to an entity other than the debtor or 


the debtor in possession, whether or not such 


contract or lease prohibits or restricts assign-


ment of rights or delegation of duties; and 
(B) such party does not consent to such as-


sumption or assignment; or 
(2) such contract is a contract to make a 


loan, or extend other debt financing or finan-


cial accommodations, to or for the benefit of 


the debtor, or to issue a security of the debtor; 
(3) such lease is of nonresidential real prop-


erty and has been terminated under applicable 


nonbankruptcy law prior to the order for re-


lief; or 
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(4) such lease is of nonresidential real prop-


erty under which the debtor is the lessee of an 


aircraft terminal or aircraft gate at an airport 


at which the debtor is the lessee under one or 


more additional nonresidential leases of an 


aircraft terminal or aircraft gate and the 


trustee, in connection with such assumption 


or assignment, does not assume all such leases 


or does not assume and assign all of such 


leases to the same person, except that the 


trustee may assume or assign less than all of 


such leases with the airport operator’s written 


consent. 


(d)(1) In a case under chapter 7 of this title, if 


the trustee does not assume or reject an execu-


tory contract or unexpired lease of residential 


real property or of personal property of the 


debtor within 60 days after the order for relief, 


or within such additional time as the court, for 


cause, within such 60-day period, fixes, then 


such contract or lease is deemed rejected. 
(2) In a case under chapter 9, 11, 12, or 13 of 


this title, the trustee may assume or reject an 


executory contract or unexpired lease of resi-


dential real property or of personal property of 


the debtor at any time before the confirmation 


of a plan but the court, on the request of any 


party to such contract or lease, may order the 


trustee to determine within a specified period of 


time whether to assume or reject such contract 


or lease. 
(3) The trustee shall timely perform all the ob-


ligations of the debtor, except those specified in 


section 365(b)(2), arising from and after the order 


for relief under any unexpired lease of nonresi-


dential real property, until such lease is as-


sumed or rejected, notwithstanding section 


503(b)(1) of this title. The court may extend, for 


cause, the time for performance of any such ob-


ligation that arises within 60 days after the date 


of the order for relief, but the time for perform-


ance shall not be extended beyond such 60-day 


period. This subsection shall not be deemed to 


affect the trustee’s obligations under the provi-


sions of subsection (b) or (f) of this section. Ac-


ceptance of any such performance does not con-


stitute waiver or relinquishment of the lessor’s 


rights under such lease or under this title. 
(4) Notwithstanding paragraphs (1) and (2), in 


a case under any chapter of this title, if the 


trustee does not assume or reject an unexpired 


lease of nonresidential real property under 


which the debtor is the lessee within 60 days 


after the date of the order for relief, or within 


such additional time as the court, for cause, 


within such 60-day period, fixes, then such lease 


is deemed rejected, and the trustee shall imme-


diately surrender such nonresidential real prop-


erty to the lessor. 
(5) Notwithstanding paragraphs (1) and (4) of 


this subsection, in a case under any chapter of 


this title, if the trustee does not assume or re-


ject an unexpired lease of nonresidential real 


property under which the debtor is an affected 


air carrier that is the lessee of an aircraft termi-


nal or aircraft gate before the occurrence of a 


termination event, then (unless the court orders 


the trustee to assume such unexpired leases 


within 5 days after the termination event), at 


the option of the airport operator, such lease is 


deemed rejected 5 days after the occurrence of a 


termination event and the trustee shall imme-


diately surrender possession of the premises to 


the airport operator; except that the lease shall 


not be deemed to be rejected unless the airport 


operator first waives the right to damages relat-


ed to the rejection. In the event that the lease 


is deemed to be rejected under this paragraph, 


the airport operator shall provide the affected 


air carrier adequate opportunity after the sur-


render of the premises to remove the fixtures 


and equipment installed by the affected air car-


rier. 
(6) For the purpose of paragraph (5) of this sub-


section and paragraph (f)(1) of this section, the 


occurrence of a termination event means, with 


respect to a debtor which is an affected air car-


rier that is the lessee of an aircraft terminal or 


aircraft gate— 
(A) the entry under section 301 or 302 of this 


title of an order for relief under chapter 7 of 


this title; 
(B) the conversion of a case under any chap-


ter of this title to a case under chapter 7 of 


this title; or 
(C) the granting of relief from the stay pro-


vided under section 362(a) of this title with re-


spect to aircraft, aircraft engines, propellers, 


appliances, or spare parts, as defined in sec-


tion 40102(a) of title 49, except for property of 


the debtor found by the court not to be nec-


essary to an effective reorganization. 


(7) Any order entered by the court pursuant to 


paragraph (4) extending the period within which 


the trustee of an affected air carrier must as-


sume or reject an unexpired lease of nonresiden-


tial real property shall be without prejudice to— 
(A) the right of the trustee to seek further 


extensions within such additional time period 


granted by the court pursuant to paragraph 


(4); and 
(B) the right of any lessor or any other party 


in interest to request, at any time, a shorten-


ing or termination of the period within which 


the trustee must assume or reject an un-


expired lease of nonresidential real property. 


(8) The burden of proof for establishing cause 


for an extension by an affected air carrier under 


paragraph (4) or the maintenance of a previously 


granted extension under paragraph (7)(A) and 


(B) shall at all times remain with the trustee. 
(9) For purposes of determining cause under 


paragraph (7) with respect to an unexpired lease 


of nonresidential real property between the 


debtor that is an affected air carrier and an air-


port operator under which such debtor is the les-


see of an airport terminal or an airport gate, the 


court shall consider, among other relevant fac-


tors, whether substantial harm will result to the 


airport operator or airline passengers as a result 


of the extension or the maintenance of a pre-


viously granted extension. In making the deter-


mination of substantial harm, the court shall 


consider, among other relevant factors, the level 


of actual use of the terminals or gates which are 


the subject of the lease, the public interest in 


actual use of such terminals or gates, the exist-


ence of competing demands for the use of such 


terminals or gates, the effect of the court’s ex-


tension or termination of the period of time to 


assume or reject the lease on such debtor’s abil-
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ity to successfully reorganize under chapter 11 


of this title, and whether the trustee of the af-


fected air carrier is capable of continuing to 


comply with its obligations under section 


365(d)(3) of this title. 
(10) The trustee shall timely perform all of the 


obligations of the debtor, except those specified 


in section 365(b)(2), first arising from or after 60 


days after the order for relief in a case under 


chapter 11 of this title under an unexpired lease 


of personal property (other than personal prop-


erty leased to an individual primarily for per-


sonal, family, or household purposes), until such 


lease is assumed or rejected notwithstanding 


section 503(b)(1) of this title, unless the court, 


after notice and a hearing and based on the equi-


ties of the case, orders otherwise with respect to 


the obligations or timely performance thereof. 


This subsection shall not be deemed to affect 


the trustee’s obligations under the provisions of 


subsection (b) or (f). Acceptance of any such per-


formance does not constitute waiver or relin-


quishment of the lessor’s rights under such lease 


or under this title. 
(e)(1) Notwithstanding a provision in an execu-


tory contract or unexpired lease, or in applica-


ble law, an executory contract or unexpired 


lease of the debtor may not be terminated or 


modified, and any right or obligation under such 


contract or lease may not be terminated or 


modified, at any time after the commencement 


of the case solely because of a provision in such 


contract or lease that is conditioned on— 
(A) the insolvency or financial condition of 


the debtor at any time before the closing of 


the case; 
(B) the commencement of a case under this 


title; or 
(C) the appointment of or taking possession 


by a trustee in a case under this title or a cus-


todian before such commencement. 


(2) Paragraph (1) of this subsection does not 


apply to an executory contract or unexpired 


lease of the debtor, whether or not such contract 


or lease prohibits or restricts assignment of 


rights or delegation of duties, if— 
(A)(i) applicable law excuses a party, other 


than the debtor, to such contract or lease from 


accepting performance from or rendering per-


formance to the trustee or to an assignee of 


such contract or lease, whether or not such 


contract or lease prohibits or restricts assign-


ment of rights or delegation of duties; and 
(ii) such party does not consent to such as-


sumption or assignment; or 
(B) such contract is a contract to make a 


loan, or extend other debt financing or finan-


cial accommodations, to or for the benefit of 


the debtor, or to issue a security of the debtor. 


(f)(1) Except as provided in subsection (c) of 


this section, notwithstanding a provision in an 


executory contract or unexpired lease of the 


debtor, or in applicable law, that prohibits, re-


stricts, or conditions the assignment of such 


contract or lease, the trustee may assign such 


contract or lease under paragraph (2) of this sub-


section; except that the trustee may not assign 


an unexpired lease of nonresidential real prop-


erty under which the debtor is an affected air 


carrier that is the lessee of an aircraft terminal 


or aircraft gate if there has occurred a termi-


nation event. 
(2) The trustee may assign an executory con-


tract or unexpired lease of the debtor only if— 
(A) the trustee assumes such contract or 


lease in accordance with the provisions of this 


section; and 
(B) adequate assurance of future perform-


ance by the assignee of such contract or lease 


is provided, whether or not there has been a 


default in such contract or lease. 


(3) Notwithstanding a provision in an execu-


tory contract or unexpired lease of the debtor, 


or in applicable law that terminates or modifies, 


or permits a party other than the debtor to ter-


minate or modify, such contract or lease or a 


right or obligation under such contract or lease 


on account of an assignment of such contract or 


lease, such contract, lease, right, or obligation 


may not be terminated or modified under such 


provision because of the assumption or assign-


ment of such contract or lease by the trustee. 
(g) Except as provided in subsections (h)(2) and 


(i)(2) of this section, the rejection of an execu-


tory contract or unexpired lease of the debtor 


constitutes a breach of such contract or lease— 
(1) if such contract or lease has not been as-


sumed under this section or under a plan con-


firmed under chapter 9, 11, 12, or 13 of this 


title, immediately before the date of the filing 


of the petition; or 
(2) if such contract or lease has been as-


sumed under this section or under a plan con-


firmed under chapter 9, 11, 12, or 13 of this 


title— 
(A) if before such rejection the case has 


not been converted under section 1112, 1208, 


or 1307 of this title, at the time of such rejec-


tion; or 
(B) if before such rejection the case has 


been converted under section 1112, 1208, or 


1307 of this title— 
(i) immediately before the date of such 


conversion, if such contract or lease was 


assumed before such conversion; or 
(ii) at the time of such rejection, if such 


contract or lease was assumed after such 


conversion. 


(h)(1)(A) If the trustee rejects an unexpired 


lease of real property under which the debtor is 


the lessor and— 
(i) if the rejection by the trustee amounts to 


such a breach as would entitle the lessee to 


treat such lease as terminated by virtue of its 


terms, applicable nonbankruptcy law, or any 


agreement made by the lessee, then the lessee 


under such lease may treat such lease as ter-


minated by the rejection; or 
(ii) if the term of such lease has commenced, 


the lessee may retain its rights under such 


lease (including rights such as those relating 


to the amount and timing of payment of rent 


and other amounts payable by the lessee and 


any right of use, possession, quiet enjoyment, 


subletting, assignment, or hypothecation) that 


are in or appurtenant to the real property for 


the balance of the term of such lease and for 


any renewal or extension of such rights to the 


extent that such rights are enforceable under 


applicable nonbankruptcy law. 
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(B) If the lessee retains its rights under sub-


paragraph (A)(ii), the lessee may offset against 


the rent reserved under such lease for the bal-


ance of the term after the date of the rejection 


of such lease and for the term of any renewal or 


extension of such lease, the value of any damage 


caused by the nonperformance after the date of 


such rejection, of any obligation of the debtor 


under such lease, but the lessee shall not have 


any other right against the estate or the debtor 


on account of any damage occurring after such 


date caused by such nonperformance. 
(C) The rejection of a lease of real property in 


a shopping center with respect to which the les-


see elects to retain its rights under subpara-


graph (A)(ii) does not affect the enforceability 


under applicable nonbankruptcy law of any pro-


vision in the lease pertaining to radius, loca-


tion, use, exclusivity, or tenant mix or balance. 
(D) In this paragraph, ‘‘lessee’’ includes any 


successor, assign, or mortgagee permitted under 


the terms of such lease. 
(2)(A) If the trustee rejects a timeshare inter-


est under a timeshare plan under which the 


debtor is the timeshare interest seller and— 
(i) if the rejection amounts to such a breach 


as would entitle the timeshare interest pur-


chaser to treat the timeshare plan as termi-


nated under its terms, applicable nonbank-


ruptcy law, or any agreement made by time-


share interest purchaser, the timeshare inter-


est purchaser under the timeshare plan may 


treat the timeshare plan as terminated by 


such rejection; or 
(ii) if the term of such timeshare interest 


has commenced, then the timeshare interest 


purchaser may retain its rights in such time-


share interest for the balance of such term and 


for any term of renewal or extension of such 


timeshare interest to the extent that such 


rights are enforceable under applicable non-


bankruptcy law. 


(B) If the timeshare interest purchaser retains 


its rights under subparagraph (A), such time-


share interest purchaser may offset against the 


moneys due for such timeshare interest for the 


balance of the term after the date of the rejec-


tion of such timeshare interest, and the term of 


any renewal or extension of such timeshare in-


terest, the value of any damage caused by the 


nonperformance after the date of such rejection, 


of any obligation of the debtor under such time-


share plan, but the timeshare interest purchaser 


shall not have any right against the estate or 


the debtor on account of any damage occurring 


after such date caused by such nonperformance. 
(i)(1) If the trustee rejects an executory con-


tract of the debtor for the sale of real property 


or for the sale of a timeshare interest under a 


timeshare plan, under which the purchaser is in 


possession, such purchaser may treat such con-


tract as terminated, or, in the alternative, may 


remain in possession of such real property or 


timeshare interest. 
(2) If such purchaser remains in possession— 


(A) such purchaser shall continue to make 


all payments due under such contract, but 


may, offset against such payments any dam-


ages occurring after the date of the rejection 


of such contract caused by the nonperform-


ance of any obligation of the debtor after such 


date, but such purchaser does not have any 


rights against the estate on account of any 


damages arising after such date from such re-


jection, other than such offset; and 
(B) the trustee shall deliver title to such 


purchaser in accordance with the provisions of 


such contract, but is relieved of all other obli-


gations to perform under such contract. 


(j) A purchaser that treats an executory con-


tract as terminated under subsection (i) of this 


section, or a party whose executory contract to 


purchase real property from the debtor is re-


jected and under which such party is not in pos-


session, has a lien on the interest of the debtor 


in such property for the recovery of any portion 


of the purchase price that such purchaser or 


party has paid. 
(k) Assignment by the trustee to an entity of 


a contract or lease assumed under this section 


relieves the trustee and the estate from any li-


ability for any breach of such contract or lease 


occurring after such assignment. 
(l) If an unexpired lease under which the debt-


or is the lessee is assigned pursuant to this sec-


tion, the lessor of the property may require a 


deposit or other security for the performance of 


the debtor’s obligations under the lease substan-


tially the same as would have been required by 


the landlord upon the initial leasing to a similar 


tenant. 
(m) For purposes of this section 365 and sec-


tions 541(b)(2) and 362(b)(10), leases of real prop-


erty shall include any rental agreement to use 


real property. 
(n)(1) If the trustee rejects an executory con-


tract under which the debtor is a licensor of a 


right to intellectual property, the licensee under 


such contract may elect— 
(A) to treat such contract as terminated by 


such rejection if such rejection by the trustee 


amounts to such a breach as would entitle the 


licensee to treat such contract as terminated 


by virtue of its own terms, applicable non-


bankruptcy law, or an agreement made by the 


licensee with another entity; or 
(B) to retain its rights (including a right to 


enforce any exclusivity provision of such con-


tract, but excluding any other right under ap-


plicable nonbankruptcy law to specific per-


formance of such contract) under such con-


tract and under any agreement supplementary 


to such contract, to such intellectual property 


(including any embodiment of such intellec-


tual property to the extent protected by appli-


cable nonbankruptcy law), as such rights ex-


isted immediately before the case commenced, 


for— 
(i) the duration of such contract; and 
(ii) any period for which such contract 


may be extended by the licensee as of right 


under applicable nonbankruptcy law. 


(2) If the licensee elects to retain its rights, as 


described in paragraph (1)(B) of this subsection, 


under such contract— 
(A) the trustee shall allow the licensee to ex-


ercise such rights; 
(B) the licensee shall make all royalty pay-


ments due under such contract for the dura-


tion of such contract and for any period de-


scribed in paragraph (1)(B) of this subsection 
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for which the licensee extends such contract; 


and 


(C) the licensee shall be deemed to waive— 


(i) any right of setoff it may have with re-


spect to such contract under this title or ap-


plicable nonbankruptcy law; and 


(ii) any claim allowable under section 


503(b) of this title arising from the perform-


ance of such contract. 


(3) If the licensee elects to retain its rights, as 


described in paragraph (1)(B) of this subsection, 


then on the written request of the licensee the 


trustee shall— 


(A) to the extent provided in such contract, 


or any agreement supplementary to such con-


tract, provide to the licensee any intellectual 


property (including such embodiment) held by 


the trustee; and 


(B) not interfere with the rights of the li-


censee as provided in such contract, or any 


agreement supplementary to such contract, to 


such intellectual property (including such em-


bodiment) including any right to obtain such 


intellectual property (or such embodiment) 


from another entity. 


(4) Unless and until the trustee rejects such 


contract, on the written request of the licensee 


the trustee shall— 


(A) to the extent provided in such contract 


or any agreement supplementary to such con-


tract— 


(i) perform such contract; or 


(ii) provide to the licensee such intellec-


tual property (including any embodiment of 


such intellectual property to the extent pro-


tected by applicable nonbankruptcy law) 


held by the trustee; and 


(B) not interfere with the rights of the li-


censee as provided in such contract, or any 


agreement supplementary to such contract, to 


such intellectual property (including such em-


bodiment), including any right to obtain such 


intellectual property (or such embodiment) 


from another entity. 


(o) In a case under chapter 11 of this title, the 


trustee shall be deemed to have assumed (con-


sistent with the debtor’s other obligations under 


section 507), and shall immediately cure any def-


icit under, any commitment by the debtor to a 


Federal depository institutions regulatory agen-


cy (or predecessor to such agency) to maintain 


the capital of an insured depository institution, 


and any claim for a subsequent breach of the ob-


ligations thereunder shall be entitled to priority 


under section 507. This subsection shall not ex-


tend any commitment that would otherwise be 


terminated by any act of such an agency. 


(Pub. L. 95–598, Nov. 6, 1978, 92 Stat. 2574; Pub. L. 


98–353, title III, §§ 362, 402–404, July 10, 1984, 98 


Stat. 361, 367; Pub. L. 99–554, title II, §§ 257(j), 


(m), 283(e), Oct. 27, 1986, 100 Stat. 3115, 3117; Pub. 


L. 100–506, § 1(b), Oct. 18, 1988, 102 Stat. 2538; Pub. 


L. 101–647, title XXV, § 2522(c), Nov. 29, 1990, 104 


Stat. 4866; Pub. L. 102–365, § 19(b)–(e), Sept. 3, 


1992, 106 Stat. 982–984; Pub. L. 103–394, title II, 


§§ 205(a), 219(a), (b), title V, § 501(d)(10), Oct. 22, 


1994, 108 Stat. 4122, 4128, 4145; Pub. L. 103–429, § 1, 


Oct. 31, 1994, 108 Stat. 4377.) 


HISTORICAL AND REVISION NOTES 


LEGISLATIVE STATEMENTS 


Section 365(b)(3) represents a compromise between 


H.R. 8200 as passed by the House and the Senate amend-


ment. The provision adopts standards contained in sec-


tion 365(b)(5) of the Senate amendment to define ade-


quate assurance of future performance of a lease of real 


property in a shopping center. 


Section 365(b)(4) of the House amendment indicates 


that after default the trustee may not require a lessor 


to supply services or materials without assumption un-


less the lessor is compensated as provided in the lease. 


Section 365(c)(2) and (3) likewise represent a com-


promise between H.R. 8200 as passed by the House and 


the Senate amendment. Section 365(c)(2) is derived 


from section 365(b)(4) of the Senate amendment but 


does not apply to a contract to deliver equipment as 


provided in the Senate amendment. As contained in the 


House amendment, the provision prohibits a trustee or 


debtor in possession from assuming or assigning an ex-


ecutory contract of the debtor to make a loan, or ex-


tend other debt financing or financial accommodations, 


to or for the benefit of the debtor, or the issuance of a 


security of the debtor. 


Section 365(e) is a refinement of comparable provi-


sions contained in the House bill and Senate amend-


ment. Sections 365(e)(1) and (2)(A) restate section 365(e) 


of H.R. 8200 as passed by the House. Sections 


365(e)(2)(B) expands the section to permit termination 


of an executory contract or unexpired lease of the debt-


or if such contract is a contract to make a loan, or ex-


tend other debt financing or financial accommodations, 


to or for the benefit of the debtor, or for the issuance 


of a security of the debtor. 


Characterization of contracts to make a loan, or ex-


tend other debt financing or financial accommodations, 


is limited to the extension of cash or a line of credit 


and is not intended to embrace ordinary leases or con-


tracts to provide goods or services with payments to be 


made over time. 


Section 365(f) is derived from H.R. 8200 as passed by 


the House. Deletion of language in section 365(f)(3) of 


the Senate amendment is done as a matter of style. Re-


strictions with respect to assignment of an executory 


contract or unexpired lease are superfluous since the 


debtor may assign an executory contract or unexpired 


lease of the debtor only if such contract is first as-


sumed under section 364(f)(2)(A) of the House amend-


ment. 


Section 363(h) of the House amendment represents a 


modification of section 365(h) of the Senate amend-


ment. The House amendment makes clear that in the 


case of a bankrupt lessor, a lessee may remain in pos-


session for the balance of the term of a lease and any 


renewal or extension of the term only to the extent 


that such renewal or extension may be obtained by the 


lessee without the permission of the landlord or some 


third party under applicable non-bankruptcy law. 


SENATE REPORT NO. 95–989 


Subsection (a) of this section authorizes the trustee, 


subject to the court’s approval, to assume or reject an 


executory contract or unexpired lease. Though there is 


no precise definition of what contracts are executory, 


it generally includes contracts on which performance 


remains due to some extent on both sides. A note is not 


usually an executory contract if the only performance 


that remains is repayment. Performance on one side of 


the contract would have been completed and the con-


tract is no longer executory. 


Because of the volatile nature of the commodities 


markets and the special provisions governing commod-


ity broker liquidations in subchapter IV of chapter 7, 


the provisions governing distribution in section 765(a) 


will govern if any conflict between those provisions and 


the provisions of this section arise. 


Subsections (b), (c), and (d) provide limitations on 


the trustee’s powers. Subsection (b) requires the trust-
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ee to cure any default in the contract or lease and to 


provide adequate assurance of future performance if 


there has been a default, before he may assume. This 


provision does not apply to defaults under ipso facto or 


bankruptcy clauses, which is a significant departure 


from present law. 
Subsection (b)(3) permits termination of leases en-


tered into prior to the effective date of this title in liq-


uidation cases if certain other conditions are met. 
Subsection (b)(4) [enacted as (c)(2)] prohibits the 


trustee’s assumption of an executory contract requir-


ing the other party to make a loan or deliver equip-


ment to or to issue a security of the debtor. The pur-


pose of this subsection is to make it clear that a party 


to a transaction which is based upon the financial 


strength of a debtor should not be required to extend 


new credit to the debtor whether in the form of loans, 


lease financing, or the purchase or discount of notes. 
Subsection (b)(5) provides that in lease situations 


common to shopping centers, protections must be pro-


vided for the lessor if the trustee assumes the lease, in-


cluding protection against decline in percentage rents, 


breach of agreements with other tenants, and preserva-


tion of the tenant mix. Protection for tenant mix will 


not be required in the office building situation. 
Subsection (c) prohibits the trustee from assuming or 


assigning a contract or lease if applicable nonbank-


ruptcy law excuses the other party from performance 


to someone other than the debtor, unless the other 


party consents. This prohibition applies only in the sit-


uation in which applicable law excuses the other party 


from performance independent of any restrictive lan-


guage in the contract or lease itself. 
Subsection (d) places time limits on assumption and 


rejection. In a liquidation case, the trustee must as-


sume within 60 days (or within an additional 60 days, if 


the court, for cause, extends the time). If not assumed, 


the contract or lease is deemed rejected. In a rehabili-


tation case, the time limit is not fixed in the bill. How-


ever, if the other party to the contract or lease re-


quests the court to fix a time, the court may specify a 


time within which the trustee must act. This provision 


will prevent parties in contractual or lease relation-


ships with the debtor from being left in doubt concern-


ing their status vis-a-vis the estate. 
Subsection (e) invalidates ipso facto or bankruptcy 


clauses. These clauses, protected under present law, 


automatically terminate the contract or lease, or per-


mit the other contracting party to terminate the con-


tract or lease, in the event of bankruptcy. This fre-


quently hampers rehabilitation efforts. If the trustee 


may assume or assign the contract under the limita-


tions imposed by the remainder of the section, the con-


tract or lease may be utilized to assist in the debtor’s 


rehabilitation or liquidation. 
The unenforcibility [sic] of ipso facto or bankruptcy 


clauses proposed under this section will require the 


courts to be sensitive to the rights of the nondebtor 


party to executory contracts and unexpired leases. If 


the trustee is to assume a contract or lease, the court 


will have to insure that the trustee’s performance 


under the contract or lease gives the other contracting 


party the full benefit of his bargain. 
This subsection does not limit the application of an 


ipso facto or bankruptcy clause if a new insolvency or 


receivership occurs after the bankruptcy case is closed. 


That is, the clause is not invalidated in toto, but mere-


ly made inapplicable during the case for the purposes of 


disposition of the executory contract or unexpired 


lease. 
Subsection (f) partially invalidates restrictions on as-


signment of contracts or leases by the trustee to a 


third party. The subsection imposes two restrictions on 


the trustee: he must first assume the contract or lease, 


subject to all the restrictions on assumption found in 


the section, and adequate assurance of future perform-


ance must be provided to the other contracting party. 


Paragraph (3) of the subsection invalidates contractual 


provisions that permit termination or modification in 


the event of an assignment, as contrary to the policy 


of this subsection. 


Subsection (g) defines the time as of which a rejec-


tion of an executory contract or unexpired lease con-


stitutes a breach of the contract or lease. Generally, 


the breach is as of the date immediately preceding the 


date of the petition. The purpose is to treat rejection 


claims as prepetition claims. The remainder of the sub-


section specifies different times for cases that are con-


verted from one chapter to another. The provisions of 


this subsection are not a substantive authorization to 


breach or reject an assumed contract. Rather, they pre-


scribe the rules for the allowance of claims in case an 


assumed contract is breached, or if a case under chap-


ter 11 in which a contract has been assumed is con-


verted to a case under chapter 7 in which the contract 


is rejected. 
Subsection (h) protects real property lessees of the 


debtor if the trustee rejects an unexpired lease under 


which the debtor is the lessor (or sublessor). The sub-


section permits the lessee to remain in possession of 


the leased property or to treat the lease as terminated 


by the rejection. The balance of the term of the lease 


referred to in paragraph (1) will include any renewal 


terms that are enforceable by the tenant, but not re-


newal terms if the landlord had an option to terminate. 


Thus, the tenant will not be deprived of his estate for 


the term for which he bargained. If the lessee remains 


in possession, he may offset the rent reserved under the 


lease against damages caused by the rejection, but does 


not have any affirmative rights against the estate for 


any damages after the rejection that result from the 


rejection. 
Subsection (i) gives a purchaser of real property 


under a land installment sales contract similar protec-


tion. The purchaser, if the contract is rejected, may re-


main in possession or may treat the contract as termi-


nated. If the purchaser remains in possession, he is re-


quired to continue to make the payments due, but may 


offset damages that occur after rejection. The trustee 


is required to deliver title, but is relieved of all other 


obligations to perform. 
A purchaser that treats the contract as terminated is 


granted a lien on the property to the extent of the pur-


chase price paid. A party with a contract to purchase 


land from the debtor has a lien on the property to se-


cure the price already paid, if the contract is rejected 


and the purchaser is not yet in possession. 
Subsection (k) relieves the trustee and the estate of 


liability for a breach of an assigned contract or lease 


that occurs after the assignment. 


HOUSE REPORT NO. 95–595 


Subsection (c) prohibits the trustee from assuming or 


assigning a contract or lease if applicable nonbank-


ruptcy law excuses the other party from performance 


to someone other than the debtor, unless the other 


party consents. This prohibition applies only in the sit-


uation in which applicable law excuses the other party 


from performance independent of any restrictive lan-


guage in the contract or lease itself. The purpose of 


this subsection, at least in part, is to prevent the trust-


ee from requiring new advances of money or other prop-


erty. The section permits the trustee to continue to use 


and pay for property already advanced, but is not de-


signed to permit the trustee to demand new loans or 


additional transfers of property under lease commit-


ments. 
Thus, under this provision, contracts such as loan 


commitments and letters of credit are nonassignable, 


and may not be assumed by the trustee. 
Subsection (e) invalidates ipso facto or bankruptcy 


clauses. These clauses, protected under present law, 


automatically terminate the contract or lease, or per-


mit the other contracting party to terminate the con-


tract or lease, in the event of bankruptcy. This fre-


quently hampers rehabilitation efforts. If the trustee 


may assume or assign the contract under the limita-


tions imposed by the remainder of the section, then the 


contract or lease may be utilized to assist in the debt-


or’s rehabilitation or liquidation. 
The unenforceability of ipso facto or bankruptcy 


clauses proposed under this section will require the 
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courts to be sensitive to the rights of the nondebtor 


party to executory contracts and unexpired leases. If 


the trustee is to assume a contract or lease, the courts 


will have to insure that the trustee’s performance 


under the contract or lease gives the other contracting 


party the full benefit of his bargain. An example of the 


complexity that may arise in these situations and the 


need for a determination of all aspects of a particular 


executory contract or unexpired lease is the shopping 


center lease under which the debtor is a tenant in a 


shopping center. 
A shopping center is often a carefully planned enter-


prise, and though it consists of numerous individual 


tenants, the center is planned as a single unit, often 


subject to a master lease or financing agreement. 


Under these agreements, the tenant mix in a shopping 


center may be as important to the lessor as the actual 


promised rental payments, because certain mixes will 


attract higher patronage of the stores in the center, 


and thus a higher rental for the landlord from those 


stores that are subject to a percentage of gross receipts 


rental agreement. Thus, in order to assure a landlord of 


his bargained for exchange, the court would have to 


consider such factors as the nature of the business to 


be conducted by the trustee or his assignee, whether 


that business complies with the requirements of any 


master agreement, whether the kind of business pro-


posed will generate gross sales in an amount such that 


the percentage rent specified in the lease is substan-


tially the same as what would have been provided by 


the debtor, and whether the business proposed to be 


conducted would result in a breach of other clauses in 


master agreements relating, for example, to tenant mix 


and location. 
This subsection does not limit the application of an 


ipso facto or bankruptcy clause to a new insolvency or 


receivership after the bankruptcy case is closed. That 


is, the clause is not invalidated in toto, but merely 


made inapplicable during the case for the purpose of 


disposition of the executory contract or unexpired 


lease. 


AMENDMENTS 


1994—Subsec. (b)(2)(D). Pub. L. 103–394, § 219(a), added 


subpar. (D). 
Subsec. (d)(6)(C). Pub. L. 103–429, § 1(1), substituted 


‘‘section 40102(a) of title 49’’ for ‘‘section 101 of the Fed-


eral Aviation Act of 1958 (49 App. U.S.C. 1301)’’. 
Pub. L. 103–394, § 501(d)(10)(A), which directed the sub-


stitution of ‘‘section 40102 of title 49’’ for ‘‘the Federal 


Aviation Act of 1958 (49 U.S.C. 1301)’’, could not be exe-


cuted because the phrase ‘‘(49 U.S.C. 1301)’’ did not ap-


pear in text. 
Subsec. (d)(10). Pub. L. 103–394, § 219(b), added par. (10). 
Subsec. (g)(2)(A), (B). Pub. L. 103–394, § 501(d)(10)(B), 


substituted ‘‘1208, or 1307’’ for ‘‘1307, or 1208’’. 
Subsec. (h). Pub. L. 103–394, § 205(a), amended subsec. 


(h) generally. Prior to amendment, subsec. (h) read as 


follows: 
‘‘(h)(1) If the trustee rejects an unexpired lease of real 


property of the debtor under which the debtor is the 


lessor, or a timeshare interest under a timeshare plan 


under which the debtor is the timeshare interest seller, 


the lessee or timeshare interest purchaser under such 


lease or timeshare plan may treat such lease or time-


share plan as terminated by such rejection, where the 


disaffirmance by the trustee amounts to such a breach 


as would entitle the lessee or timeshare interest pur-


chaser to treat such lease or timeshare plan as termi-


nated by virtue of its own terms, applicable nonbank-


ruptcy law, or other agreements the lessee or time-


share interest purchaser has made with other parties; 


or, in the alternative, the lessee or timeshare interest 


purchaser may remain in possession of the leasehold or 


timeshare interest under any lease or timeshare plan 


the term of which has commenced for the balance of 


such term and for any renewal or extension of such 


term that is enforceable by such lessee or timeshare in-


terest purchaser under applicable nonbankruptcy law. 
‘‘(2) If such lessee or timeshare interest purchaser re-


mains in possession as provided in paragraph (1) of this 


subsection, such lessee or timeshare interest purchaser 


may offset against the rent reserved under such lease 


or moneys due for such timeshare interest for the bal-


ance of the term after the date of the rejection of such 


lease or timeshare interest, and any such renewal or 


extension thereof, any damages occurring after such 


date caused by the nonperformance of any obligation of 


the debtor under such lease or timeshare plan after 


such date, but such lessee or timeshare interest pur-


chaser does not have any rights against the estate on 


account of any damages arising after such date from 


such rejection, other than such offset.’’ 
Subsec. (n)(1)(B). Pub. L. 103–394, § 501(d)(10)(C), sub-


stituted ‘‘a right to’’ for ‘‘a right to to’’. 
Subsec. (o). Pub. L. 103–394, § 501(d)(10)(D), substituted 


‘‘a Federal depository institutions regulatory agency 


(or predecessor to such agency)’’ for ‘‘the Federal De-


posit Insurance Corporation, the Resolution Trust Cor-


poration, the Director of the Office of Thrift Super-


vision, the Comptroller of the Currency, or the Board of 


Governors of the Federal Reserve System, or its prede-


cessors or successors,’’. 
Subsec. (p). Pub. L. 103–429, § 1(2), which directed the 


amendment of subsec. (p) by substituting ‘‘section 


40102(a) of title 49’’ for ‘‘section 101(3) of the Federal 


Aviation Act of 1958’’, could not be executed because 


subsec. (p) was repealed by Pub. L. 103–394, 


§ 501(d)(10)(E). See below. 
Pub. L. 103–394, § 501(d)(10)(E), struck out subsec. (p), 


which read as follows: ‘‘In this section, ‘affected air 


carrier’ means an air carrier, as defined in section 


101(3) of the Federal Aviation Act of 1958, that holds 65 


percent or more in number of the aircraft gates at an 


airport— 
‘‘(1) which is a Large Air Traffic Hub as defined by 


the Federal Aviation Administration in Report 


FAA–AP 92–1, February 1992; and 
‘‘(2) all of whose remaining aircraft gates are leased 


or under contract on the date of enactment of this 


subsection.’’ 
1992—Subsec. (c)(4). Pub. L. 102–365, § 19(c), added par. 


(4). 
Subsec. (d)(5) to (9). Pub. L. 102–365, § 19(b), added 


pars. (5) to (9). 
Subsec. (f)(1). Pub. L. 102–365, § 19(d), substituted for 


period at end ‘‘; except that the trustee may not assign 


an unexpired lease of nonresidential real property 


under which the debtor is an affected air carrier that is 


the lessee of an aircraft terminal or aircraft gate if 


there has occurred a termination event.’’ 
Subsec. (p). Pub. L. 102–365, § 19(e), added subsec. (p). 


1990—Subsec. (o). Pub. L. 101–647 added subsec. (o). 


1988—Subsec. (n). Pub. L. 100–506 added subsec. (n). 


1986—Subsec. (c)(1)(A). Pub. L. 99–554, § 283(e)(1), 


struck out ‘‘or an assignee of such contract or lease’’ 


after ‘‘debtor in possession’’. 


Subsec. (c)(3). Pub. L. 99–554, § 283(e)(2), inserted ‘‘is’’ 


after ‘‘lease’’ and ‘‘and’’ after ‘‘property’’. 


Subsecs. (d)(2), (g)(1). Pub. L. 99–554, § 257(j), (m)(1), in-


serted reference to chapter 12. 


Subsec. (g)(2). Pub. L. 99–554, § 257(m)(2), inserted ref-


erences to chapter 12 and section 1208 of this title. 


Subsec. (h)(1). Pub. L. 99–554, § 283(e)(2), inserted ‘‘or 


timeshare plan’’ after ‘‘to treat such lease’’. 


Subsec. (m). Pub. L. 99–554, § 283(e)(3), substituted 


‘‘362(b)(10)’’ for ‘‘362(b)(9)’’. 


1984—Subsec. (a). Pub. L. 98–353, § 362(a), amended sub-


sec. (a) generally, making minor changes. 


Subsec. (b). Pub. L. 98–353, § 362(a), amended subsec. 


(b) generally, inserting in par. (3) reference to par. 


(2)(B) of subsec. (f) of this section, in par. (3)(A) insert-


ing provisions relating to financial condition and oper-


ating performance in the case of an assignment, and in 


par. (3)(C) substituting ‘‘that assumption or assignment 


of such lease is subject to all the provisions thereof, in-


cluding (but not limited to) provisions such as a radius, 


location, use, or exclusivity provision, and will not 


breach any such provision contained in any other lease, 


financing agreement, or master agreement relating to 


such shopping center’’ for ‘‘that assumption or assign-
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ment of such lease will not breach substantially any 


provision, such as a radius, location, use, or exclusivity 


provision, in any other lease, financing agreement, or 


master agreement relating to such shopping center’’. 
Subsec. (c). Pub. L. 98–353, § 362(a), amended subsec. 


(c) generally, substituting in par. (1)(A) ‘‘applicable law 


excuses a party, other than the debtor, to such contract 


or lease from accepting performance from or rendering 


performance to an entity other than the debtor or the 


debtor in possession or an assignee of such contract or 


lease, whether or not such contract or lease prohibits 


or restricts assignment of rights or delegation of du-


ties’’ for ‘‘applicable law excuses a party, other than 


the debtor, to such contract or lease from accepting 


performance from or rendering performance to the 


trustee or an assignee of such contract or lease, wheth-


er or not such contract or lease prohibits or restricts 


assignment of rights or delegation of duties’’ and add-


ing par. (3). 
Subsec. (d). Pub. L. 98–353, § 362(a), amended subsec. 


(d) generally, inserting in par. (1) reference to residen-


tial real property or personal property of the debtor, 


inserting in par. (2) reference to residential real prop-


erty or personal property of the debtor, and adding 


pars. (3) and (4). 
Subsec. (h)(1). Pub. L. 98–353, § 402, amended par. (1) 


generally. Prior to amendment, par. (1) read as follows: 


‘‘If the trustee rejects an unexpired lease of real prop-


erty of the debtor under which the debtor is the lessor, 


the lessee under such lease may treat the lease as ter-


minated by such rejection, or, in the alternative, may 


remain in possession for the balance of the term of such 


lease and any renewal or extension of such term that is 


enforceable by such lessee under applicable nonbank-


ruptcy law.’’ 
Subsec. (h)(2). Pub. L. 98–353, § 403, amended par. (2) 


generally. Prior to amendment, par. (2) read as follows: 


‘‘If such lessee remains in possession, such lessee may 


offset against the rent reserved under such lease for the 


balance of the term after the date of the rejection of 


such lease, and any such renewal or extension, any 


damages occurring after such date caused by the non-


performance of any obligation of the debtor after such 


date, but such lessee does not have any rights against 


the estate on account of any damages arising after such 


date from such rejection, other than such offset.’’ 
Subsec. (i)(1). Pub. L. 98–353, § 404, amended par. (1) 


generally, inserting provisions relating to timeshare 


interests under timeshare plans. 
Subsecs. (l), (m). Pub. L. 98–353, § 362(b), added sub-


secs. (l) and (m). 


EFFECTIVE DATE OF 1994 AMENDMENT 


Amendment by Pub. L. 103–394 effective Oct. 22, 1994, 


and not applicable with respect to cases commenced 


under this title before Oct. 22, 1994, see section 702 of 


Pub. L. 103–394, set out as a note under section 101 of 


this title. 


EFFECTIVE DATE OF 1992 AMENDMENT 


Section 19(f) of Pub. L. 102–365 provided that: ‘‘The 


amendments made by this section [amending this sec-


tion] shall be in effect for the 12-month period that be-


gins on the date of enactment of this Act [Sept. 3, 1992] 


and shall apply in all proceedings involving an affected 


air carrier (as defined in section 365(p) of title 11, 


United States Code, as amended by this section) that 


are pending during such 12-month period. Not later 


than 9 months after the date of enactment, the Admin-


istrator of the Federal Aviation Administration shall 


report to the Committee on Commerce, Science, and 


Transportation and Committee on the Judiciary of the 


Senate and the Committee on the Judiciary and Com-


mittee on Public Works and Transportation of the 


House of Representatives on whether this section shall 


apply to proceedings that are commenced after such 12- 


month period.’’ 


EFFECTIVE DATE OF 1988 AMENDMENT 


Amendment by Pub. L. 100–506 effective Oct. 18, 1988, 


but not applicable to any case commenced under this 


title before such date, see section 2 of Pub. L. 100–506, 


set out as a note under section 101 of this title. 


EFFECTIVE DATE OF 1986 AMENDMENT 


Amendment by section 257 of Pub. L. 99–554 effective 


30 days after Oct. 27, 1986, but not applicable to cases 


commenced under this title before that date, see sec-


tion 302(a), (c)(1) of Pub. L. 99–554, set out as a note 


under section 581 of Title 28, Judiciary and Judicial 


Procedure. 


Amendment by section 283 of Pub. L. 99–554 effective 


30 days after Oct. 27, 1986, see section 302(a) of Pub. L. 


99–554. 


EFFECTIVE DATE OF 1984 AMENDMENT 


Amendment by Pub. L. 98–353 effective with respect 


to cases filed 90 days after July 10, 1984, see section 


552(a) of Pub. L. 98–353, set out as a note under section 


101 of this title. 


AIRPORT LEASES 


Section 19(a) of Pub. L. 102–365 provided that: ‘‘Con-


gress finds that— 


‘‘(1) there are major airports served by an air car-


rier that has leased a substantial majority of the air-


port’s gates; 


‘‘(2) the commerce in the region served by such a 


major airport can be disrupted if the air carrier that 


leases most of its gates enters bankruptcy and either 


discontinues or materially reduces service; and 


‘‘(3) it is important that such airports be empow-


ered to continue service in the event of such a disrup-


tion.’’ 


SECTION REFERRED TO IN OTHER SECTIONS 


This section is referred to in sections 106, 348, 363, 502, 


541, 553, 555, 556, 557, 559, 560, 744, 901, 929, 1110, 1123, 1124, 


1167, 1168, 1169, 1222, 1322 of this title. 


§ 366. Utility service 


(a) Except as provided in subsection (b) of this 


section, a utility may not alter, refuse, or dis-


continue service to, or discriminate against, the 


trustee or the debtor solely on the basis of the 


commencement of a case under this title or that 


a debt owed by the debtor to such utility for 


service rendered before the order for relief was 


not paid when due. 


(b) Such utility may alter, refuse, or dis-


continue service if neither the trustee nor the 


debtor, within 20 days after the date of the order 


for relief, furnishes adequate assurance of pay-


ment, in the form of a deposit or other security, 


for service after such date. On request of a party 


in interest and after notice and a hearing, the 


court may order reasonable modification of the 


amount of the deposit or other security nec-


essary to provide adequate assurance of pay-


ment. 


(Pub. L. 95–598, Nov. 6, 1978, 92 Stat. 2578; Pub. L. 


98–353, title III, § 443, July 10, 1984, 98 Stat. 373.) 


HISTORICAL AND REVISION NOTES 


LEGISLATIVE STATEMENTS 


Section 366 of the House amendment represents a 


compromise between comparable provisions contained 


in H.R. 8200 as passed by the House and the Senate 


amendment. Subsection (a) is modified so that the ap-


plicable date is the date of the order for relief rather 


than the date of the filing of the petition. Subsection 


(b) contains a similar change but is otherwise derived 


from section 366(b) of the Senate amendment, with the 


exception that a time period for continued service of 20 


days rather than 10 days is adopted. 
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1 So in original. Does not conform to section catchline. 


SENATE REPORT NO. 95–989 


This section gives debtors protection from a cut-off 


of service by a utility because of the filing of a bank-


ruptcy case. This section is intended to cover utilities 


that have some special position with respect to the 


debtor, such as an electric company, gas supplier, or 


telephone company that is a monopoly in the area so 


that the debtor cannot easily obtain comparable serv-


ice from another utility. The utility may not alter, 


refuse, or discontinue service because of the non-


payment of a bill that would be discharged in the bank-


ruptcy case. Subsection (b) protects the utility com-


pany by requiring the trustee or the debtor to provide, 


within ten days, adequate assurance of payment for 


service provided after the date of the petition. 


AMENDMENTS 


1984—Subsec. (a). Pub. L. 98–353 inserted ‘‘of the com-


mencement of a case under this title or’’ after ‘‘basis’’. 


EFFECTIVE DATE OF 1984 AMENDMENT 


Amendment by Pub. L. 98–353 effective with respect 


to cases filed 90 days after July 10, 1984, see section 


552(a) of Pub. L. 98–353, set out as a note under section 


101 of this title. 


SECTION REFERRED TO IN OTHER SECTIONS 


This section is referred to in sections 106, 901 of this 


title. 


CHAPTER 5—CREDITORS, THE DEBTOR, AND 
THE ESTATE 


SUBCHAPTER I—CREDITORS AND CLAIMS 


Sec. 


501. Filing of proofs of claims or interests. 
502. Allowance of claims or interests. 
503. Allowance of administrative expenses. 
504. Sharing of compensation. 
505. Determination of tax liability. 
506. Determination of secured status. 
507. Priorities. 
508. Effect of distribution other than under this 


title. 
509. Claims of codebtors. 
510. Subordination. 


SUBCHAPTER II—DEBTOR’S DUTIES AND 


BENEFITS 


521. Debtor’s duties. 
522. Exemptions. 
523. Exceptions to discharge. 
524. Effect of discharge. 
525. Protection against discriminatory treatment. 


SUBCHAPTER III—THE ESTATE 


541. Property of the estate. 
542. Turnover of property to the estate. 
543. Turnover of property by a custodian. 
544. Trustee as lien creditor and as successor to 


certain creditors and purchasers. 
545. Statutory liens. 
546. Limitations on avoiding powers. 
547. Preferences. 
548. Fraudulent transfers and obligations. 
549. Postpetition transactions. 


550. Liability of transferee of avoided transfer. 


551. Automatic preservation of avoided transfer. 


552. Postpetition effect of security interest. 


553. Setoff. 


554. Abandonment of property of the estate. 


555. Contractual right to liquidate a securities 


contract. 


556. Contractual right to liquidate a commodity 


contract or forward contract.1 


557. Expedited determination of interests in, and 


abandonment or other disposition of grain 


assets. 


558. Defenses of the estate. 


559. Contractual right to liquidate a repurchase 


agreement. 


560. Contractual right to terminate a swap agree-


ment. 


AMENDMENTS 


1990—Pub. L. 101–311, title I, § 106(b), June 25, 1990, 104 


Stat. 268, added item 560. 


1986—Pub. L. 99–554, title II, § 283(q), Oct. 27, 1986, 100 


Stat. 3118, amended items 557 to 559 generally, sub-


stituting ‘‘interests in, and abandonment or other dis-


position of grain assets’’ for ‘‘in and disposition of 


grain’’ in item 557. 


1984—Pub. L. 98–353, title III, §§ 352(b), 396(b), 470(b), 


July 10, 1984, 98 Stat. 361, 366, 380, added items 557, 558, 


and 559. 


1982—Pub. L. 97–222, § 6(b), July 27, 1982, 96 Stat. 237, 


added items 555 and 556. 


CHAPTER REFERRED TO IN OTHER SECTIONS 


This chapter is referred to in section 103 of this title; 


title 15 section 78fff. 


SUBCHAPTER I—CREDITORS AND CLAIMS 


§ 501. Filing of proofs of claims or interests 


(a) A creditor or an indenture trustee may file 


a proof of claim. An equity security holder may 


file a proof of interest. 


(b) If a creditor does not timely file a proof of 


such creditor’s claim, an entity that is liable to 


such creditor with the debtor, or that has se-


cured such creditor, may file a proof of such 


claim. 


(c) If a creditor does not timely file a proof of 


such creditor’s claim, the debtor or the trustee 


may file a proof of such claim. 


(d) A claim of a kind specified in section 


502(e)(2), 502(f), 502(g), 502(h) or 502(i) of this title 


may be filed under subsection (a), (b), or (c) of 


this section the same as if such claim were a 


claim against the debtor and had arisen before 


the date of the filing of the petition. 


(Pub. L. 95–598, Nov. 6, 1978, 92 Stat. 2578; Pub. L. 


98–353, title III, § 444, July 10, 1984, 98 Stat. 373.) 


HISTORICAL AND REVISION NOTES 


LEGISLATIVE STATEMENTS 


The House amendment adopts section 501(b) of the 


Senate amendment leaving the Rules of Bankruptcy 


Procedure free to determine where a proof of claim 


must be filed. 


Section 501(c) expands language contained in section 


501(c) of the House bill and Senate amendment to per-


mit the debtor to file a proof of claim if a creditor does 


not timely file a proof of the creditor’s claim in a case 


under title 11. 


The House amendment deletes section 501(e) of the 


Senate amendment as a matter to be left to the rules 


of bankruptcy procedure. It is anticipated that the 


rules will enable governmental units, like other credi-


tors, to have a reasonable time to file proofs of claim 


in bankruptcy cases. 


For purposes of section 501, a proof of ‘‘interest’’ in-


cludes the interest of a general or limited partner in a 


partnership, the interest of a proprietor in a sole pro-


prietorship, or the interest of a common or preferred 


stockholder in a corporation. 


SENATE REPORT NO. 95–989 


This section governs the means by which creditors 


and equity security holders present their claims or in-


terests to the court. Subsection (a) permits a creditor 


to file a proof of claim or interest. An indenture trustee 
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representing creditors may file a proof of claim on be-


half of the creditors he represents. 


This subsection is permissive only, and does not re-


quire filing of a proof of claim by any creditor. It per-


mits filing where some purpose would be served, such 


as where a claim that appears on a list filed under pro-


posed 11 U.S.C. 924 or 1111 was incorrectly stated or list-


ed as disputed, contingent, or unliquidated, where a 


creditor with a lien is undersecured and asserts a claim 


for the balance of the debt owed him (his unsecured 


claim, as determined under proposed 11 U.S.C. 506(a)), 


or in a liquidation case where there will be a distribu-


tion of assets to the holders of allowed claims. In other 


instances, such as in no-asset liquidation cases, in situ-


ations where a secured creditor does not assert any 


claim against the estate and a determination of his 


claim is not made under proposed 11 U.S.C. 506, or in 


situations where the claim asserted would be subordi-


nated and the creditor would not recover from the es-


tate in any event, filing of a proof of claim may simply 


not be necessary. The Rules of Bankruptcy Procedure 


and practice under the law will guide creditors as to 


when filing is necessary and when it may be dispensed 


with. In general, however, unless a claim is listed in a 


chapter 9 or chapter 11 case and allowed as a result of 


the list, a proof of claim will be a prerequisite to allow-


ance for unsecured claims, including priority claims 


and the unsecured portion of a claim asserted by the 


holder of a lien. 


The Rules of Bankruptcy Procedure will set the time 


limits, the form, and the procedure for filing, which 


will determine whether claims are timely or tardily 


filed. The rules governing time limits for filing proofs 


of claims will continue to apply under section 405(d) of 


the bill. These provide a 6-month-bar date for the filing 


of tax claims. 


Subsection (b) permits a codebtor, surety, or guaran-


tor to file a proof of claim on behalf of the creditor to 


which he is liable if the creditor does not timely file a 


proof of claim. 


In liquidation and individual repayment plan cases, 


the trustee or the debtor may file a proof of claim 


under subsection (c) if the creditor does not timely file. 


The purpose of this subsection is mainly to protect the 


debtor if the creditor’s claim is nondischargeable. If 


the creditor does not file, there would be no distribu-


tion on the claim, and the debtor would have a greater 


debt to repay after the case is closed than if the claim 


were paid in part or in full in the case or under the 


plan. 


Subsection (d) governs the filing of claims of the kind 


specified in subsections (f), (g), (h), (i), or (j) of proposed 


11 U.S.C. 502. The separation of this provision from the 


other claim-filing provisions in this section is intended 


to indicate that claims of the kind specified, which do 


not become fixed or do not arise until after the com-


mencement of the case, must be treated differently for 


filing purposes such as the bar date for filing claims. 


The rules will provide for later filing of claims of these 


kinds. 


Subsection (e) gives governmental units (including 


tax authorities) at least six months following the date 


for the first meeting of creditors in a chapter 7 or chap-


ter 13 case within which to file proof of claims. 


AMENDMENTS 


1984—Subsec. (d). Pub. L. 98–353 inserted ‘‘502(e)(2),’’. 


EFFECTIVE DATE OF 1984 AMENDMENT 


Amendment by Pub. L. 98–353 effective with respect 


to cases filed 90 days after July 10, 1984, see section 


552(a) of Pub. L. 98–353, set out as a note under section 


101 of this title. 


CHILD SUPPORT CREDITORS OR THEIR 


REPRESENTATIVES; APPEARANCE BEFORE COURT 


Pub. L. 103–394, title III, § 304(g), Oct. 22, 1994, 108 Stat. 


4134, provided that: ‘‘Child support creditors or their 


representatives shall be permitted to appear and inter-


vene without charge, and without meeting any special 


local court rule requirement for attorney appearances, 


in any bankruptcy case or proceeding in any bank-


ruptcy court or district court of the United States if 


such creditors or representatives file a form in such 


court that contains information detailing the child 


support debt, its status, and other characteristics.’’ 


SECTION REFERRED TO IN OTHER SECTIONS 


This section is referred to in sections 502, 506, 726, 727, 


901, 925, 944, 1111, 1141 of this title. 


§ 502. Allowance of claims or interests 


(a) A claim or interest, proof of which is filed 


under section 501 of this title, is deemed al-


lowed, unless a party in interest, including a 


creditor of a general partner in a partnership 


that is a debtor in a case under chapter 7 of this 


title, objects. 
(b) Except as provided in subsections (e)(2), (f), 


(g), (h) and (i) of this section, if such objection 


to a claim is made, the court, after notice and a 


hearing, shall determine the amount of such 


claim in lawful currency of the United States as 


of the date of the filing of the petition, and shall 


allow such claim in such amount, except to the 


extent that— 
(1) such claim is unenforceable against the 


debtor and property of the debtor, under any 


agreement or applicable law for a reason other 


than because such claim is contingent or un-


matured; 
(2) such claim is for unmatured interest; 
(3) if such claim is for a tax assessed against 


property of the estate, such claim exceeds the 


value of the interest of the estate in such 


property; 
(4) if such claim is for services of an insider 


or attorney of the debtor, such claim exceeds 


the reasonable value of such services; 
(5) such claim is for a debt that is un-


matured on the date of the filing of the peti-


tion and that is excepted from discharge under 


section 523(a)(5) of this title; 
(6) if such claim is the claim of a lessor for 


damages resulting from the termination of a 


lease of real property, such claim exceeds— 
(A) the rent reserved by such lease, with-


out acceleration, for the greater of one year, 


or 15 percent, not to exceed three years, of 


the remaining term of such lease, following 


the earlier of— 
(i) the date of the filing of the petition; 


and 
(ii) the date on which such lessor repos-


sessed, or the lessee surrendered, the 


leased property; plus 


(B) any unpaid rent due under such lease, 


without acceleration, on the earlier of such 


dates; 


(7) if such claim is the claim of an employee 


for damages resulting from the termination of 


an employment contract, such claim exceeds— 
(A) the compensation provided by such 


contract, without acceleration, for one year 


following the earlier of— 
(i) the date of the filing of the petition; 


or 
(ii) the date on which the employer di-


rected the employee to terminate, or such 


employee terminated, performance under 


such contract; plus 
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(B) any unpaid compensation due under 


such contract, without acceleration, on the 


earlier of such dates; 


(8) such claim results from a reduction, due 


to late payment, in the amount of an other-


wise applicable credit available to the debtor 


in connection with an employment tax on 


wages, salaries, or commissions earned from 


the debtor; or 
(9) proof of such claim is not timely filed, ex-


cept to the extent tardily filed as permitted 


under paragraph (1), (2), or (3) of section 726(a) 


of this title or under the Federal Rules of 


Bankruptcy Procedure, except that a claim of 


a governmental unit shall be timely filed if it 


is filed before 180 days after the date of the 


order for relief or such later time as the Fed-


eral Rules of Bankruptcy Procedure may pro-


vide. 


(c) There shall be estimated for purpose of al-


lowance under this section— 
(1) any contingent or unliquidated claim, the 


fixing or liquidation of which, as the case may 


be, would unduly delay the administration of 


the case; or 
(2) any right to payment arising from a right 


to an equitable remedy for breach of perform-


ance. 


(d) Notwithstanding subsections (a) and (b) of 


this section, the court shall disallow any claim 


of any entity from which property is recoverable 


under section 542, 543, 550, or 553 of this title or 


that is a transferee of a transfer avoidable under 


section 522(f), 522(h), 544, 545, 547, 548, 549, or 


724(a) of this title, unless such entity or trans-


feree has paid the amount, or turned over any 


such property, for which such entity or trans-


feree is liable under section 522(i), 542, 543, 550, or 


553 of this title. 
(e)(1) Notwithstanding subsections (a), (b), and 


(c) of this section and paragraph (2) of this sub-


section, the court shall disallow any claim for 


reimbursement or contribution of an entity that 


is liable with the debtor on or has secured the 


claim of a creditor, to the extent that— 
(A) such creditor’s claim against the estate 


is disallowed; 


(B) such claim for reimbursement or con-


tribution is contingent as of the time of allow-


ance or disallowance of such claim for reim-


bursement or contribution; or 


(C) such entity asserts a right of subrogation 


to the rights of such creditor under section 509 


of this title. 


(2) A claim for reimbursement or contribution 


of such an entity that becomes fixed after the 


commencement of the case shall be determined, 


and shall be allowed under subsection (a), (b), or 


(c) of this section, or disallowed under sub-


section (d) of this section, the same as if such 


claim had become fixed before the date of the 


filing of the petition. 


(f) In an involuntary case, a claim arising in 


the ordinary course of the debtor’s business or 


financial affairs after the commencement of the 


case but before the earlier of the appointment of 


a trustee and the order for relief shall be deter-


mined as of the date such claim arises, and shall 


be allowed under subsection (a), (b), or (c) of this 


section or disallowed under subsection (d) or (e) 


of this section, the same as if such claim had 


arisen before the date of the filing of the peti-


tion. 
(g) A claim arising from the rejection, under 


section 365 of this title or under a plan under 


chapter 9, 11, 12, or 13 of this title, of an execu-


tory contract or unexpired lease of the debtor 


that has not been assumed shall be determined, 


and shall be allowed under subsection (a), (b), or 


(c) of this section or disallowed under subsection 


(d) or (e) of this section, the same as if such 


claim had arisen before the date of the filing of 


the petition. 
(h) A claim arising from the recovery of prop-


erty under section 522, 550, or 553 of this title 


shall be determined, and shall be allowed under 


subsection (a), (b), or (c) of this section, or dis-


allowed under subsection (d) or (e) of this sec-


tion, the same as if such claim had arisen before 


the date of the filing of the petition. 
(i) A claim that does not arise until after the 


commencement of the case for a tax entitled to 


priority under section 507(a)(8) of this title shall 


be determined, and shall be allowed under sub-


section (a), (b), or (c) of this section, or dis-


allowed under subsection (d) or (e) of this sec-


tion, the same as if such claim had arisen before 


the date of the filing of the petition. 
(j) A claim that has been allowed or disallowed 


may be reconsidered for cause. A reconsidered 


claim may be allowed or disallowed according to 


the equities of the case. Reconsideration of a 


claim under this subsection does not affect the 


validity of any payment or transfer from the es-


tate made to a holder of an allowed claim on ac-


count of such allowed claim that is not reconsid-


ered, but if a reconsidered claim is allowed and 


is of the same class as such holder’s claim, such 


holder may not receive any additional payment 


or transfer from the estate on account of such 


holder’s allowed claim until the holder of such 


reconsidered and allowed claim receives pay-


ment on account of such claim proportionate in 


value to that already received by such other 


holder. This subsection does not alter or modify 


the trustee’s right to recover from a creditor 


any excess payment or transfer made to such 


creditor. 


(Pub. L. 95–598, Nov. 6, 1978, 92 Stat. 2579; Pub. L. 


98–353, title III, § 445, July 10, 1984, 98 Stat. 373; 


Pub. L. 99–554, title II, §§ 257(j), 283(f), Oct. 27, 


1986, 100 Stat. 3115, 3117; Pub. L. 103–394, title II, 


§ 213(a), title III, § 304(h)(1), Oct. 22, 1994, 108 Stat. 


4125, 4134.) 


HISTORICAL AND REVISION NOTES 


LEGISLATIVE STATEMENTS 


The House amendment adopts a compromise position 


in section 502(a) between H.R. 8200, as passed by the 


House, and the Senate amendment. Section 502(a) has 


been modified to make clear that a party in interest in-


cludes a creditor of a partner in a partnership that is 


a debtor under chapter 7. Since the trustee of the part-


nership is given an absolute claim against the estate of 


each general partner under section 723(c), creditors of 


the partner must have standing to object to claims 


against the partnership at the partnership level be-


cause no opportunity will be afforded at the partner’s 


level for such objection. 
The House amendment contains a provision in sec-


tion 502(b)(1) that requires disallowance of a claim to 
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the extent that such claim is unenforceable against the 


debtor and unenforceable against property of the debt-


or. This is intended to result in the disallowance of any 


claim for deficiency by an undersecured creditor on a 


non-recourse loan or under a State antideficiency law, 


special provision for which is made in section 1111, 


since neither the debtor personally, nor the property of 


the debtor is liable for such a deficiency. Similarly 


claims for usurious interest or which could be barred 


by an agreement between the creditor and the debtor 


would be disallowed. 
Section 502(b)(7)(A) represents a compromise between 


the House bill and the Senate amendment. The House 


amendment takes the provision in H.R. 8200 as passed 


by the House of Representatives but increases the per-


centage from 10 to 15 percent. 
As used in section 502(b)(7), the phrase ‘‘lease of real 


property’’ applies only to a ‘‘true’’ or ‘‘bona fide’’ lease 


and does not apply to financing leases of real property 


or interests therein, or to leases of such property which 


are intended as security. 
Historically, the limitation on allowable claims of 


lessors of real property was based on two consider-


ations. First, the amount of the lessor’s damages on 


breach of a real estate lease was considered contingent 


and difficult to prove. Partly for this reason, claims of 


a lessor of real estate were not provable prior to the 


1934 amendments, to the Bankruptcy Act [former title 


11]. Second, in a true lease of real property, the lessor 


retains all risks and benefits as to the value of the real 


estate at the termination of the lease. Historically, it 


was, therefore, considered equitable to limit the claims 


of real estate lessor. 
However, these considerations are not present in 


‘‘lease financing’’ transactions where, in substance, the 


‘‘lease’’ involves a sale of the real estate and the rental 


payments are in substance the payment of principal 


and interest on a secured loan or sale. In a financing 


lease the lessor is essentially a secured or unsecured 


creditor (depending upon whether his interest is per-


fected or not) of the debtor, and the lessor’s claim 


should not be subject to the 502(b)(7) limitation. Fi-


nancing ‘‘leases’’ are in substance installment sales or 


loans. The ‘‘lessors’’ are essentially sellers or lenders 


and should be treated as such for purposes of the bank-


ruptcy law. 
Whether a ‘‘lease’’ is true or bona fide lease or, in the 


alternative a financing ‘‘lease’’ or a lease intended as 


security, depends upon the circumstances of each case. 


The distinction between a true lease and a financing 


transaction is based upon the economic substance of 


the transaction and not, for example, upon the locus of 


title, the form of the transaction or the fact that the 


transaction is denominated as a ‘‘lease.’’ The fact that 


the lessee, upon compliance with the terms of the lease, 


becomes or has the option to become the owner of the 


leased property for no additional consideration or for 


nominal consideration indicates that the transaction is 


a financing lease or lease intended as security. In such 


cases, the lessor has no substantial interest in the 


leased property at the expiration of the lease term. In 


addition, the fact that the lessee assumes and dis-


charges substantially all the risks and obligations ordi-


narily attributed to the outright ownership of the prop-


erty is more indicative of a financing transaction than 


of a true lease. The rental payments in such cases are 


in substance payments of principal and interest either 


on a loan secured by the leased real property or on the 


purchase of the leased real property. See, e.g., Finan-


cial Accounting Standards Board Statement No. 13 and 


SEC Reg. S–X, 17 C.F.R. sec. 210.3–16(q) (1977); cf. First 


National Bank of Chicago v. Irving Trust Co., 74 F.2d 263 


(2nd Cir. 1934); and Albenda and Lief, ‘‘Net Lease Fi-


nancing Transactions Under the Proposed Bankruptcy 


Act of 1973,’’ 30 Business Lawyer, 713 (1975). 
Section 502(c) of the House amendment presents a 


compromise between similar provisions contained in 


the House bill and the Senate amendment. The com-


promise language is consistent with an amendment to 


the definition of ‘‘claim’’ in section 104(4)(B) of the 


House amendment and requires estimation of any right 


to an equitable remedy for breach of performance if 


such breach gives rise to a right to payment. To the ex-


tent language in the House and Senate reports indicate 


otherwise, such language is expressly overruled. 
Section 502(e) of the House amendment contains lan-


guage modifying a similar section in the House bill and 


Senate amendment. Section 502(e)(1) states the general 


rule requiring the court to disallow any claim for reim-


bursement or contribution of an entity that is liable 


with the debtor on, or that has secured, the claim of a 


creditor to any extent that the creditor’s claim against 


the estate is disallowed. This adopts a policy that a 


surety’s claim for reimbursement or contribution is en-


titled to no better status than the claim of the creditor 


assured by such surety. Section 502(e)(1)(B) alter-


natively disallows any claim for reimbursement or con-


tribution by a surety to the extent such claim is con-


tingent as of the time of allowance. Section 502(e)(2) is 


clear that to the extent a claim for reimbursement or 


contribution becomes fixed after the commencement of 


the case that it is to be considered a prepetition claim 


for purposes of allowance. The combined effect of sec-


tions 502(e)(1)(B) and 502(e)(2) is that a surety or co-


debtor is generally permitted a claim for reimburse-


ment or contribution to the extent the surety or co-


debtor has paid the assured party at the time of allow-


ance. Section 502(e)(1)(C) alternatively indicates that a 


claim for reimbursement or contribution of a surety or 


codebtor is disallowed to the extent the surety or co-


debtor requests subrogation under section 509 with re-


spect to the rights of the assured party. Thus, the sur-


ety or codebtor has a choice; to the extent a claim for 


contribution or reimbursement would be advantageous, 


such as in the case where such a claim is secured, a sur-


ety or codebtor may opt for reimbursement or con-


tribution under section 502(e). On the other hand, to the 


extent the claim for such surety or codebtor by way of 


subrogation is more advantageous, such as where such 


claim is secured, the surety may elect subrogation 


under section 509. 
The section changes current law by making the elec-


tion identical in all other respects. To the extent a 


creditor’s claim is satisfied by a surety or codebtor, 


other creditors should not benefit by the surety’s in-


ability to file a claim against the estate merely be-


cause such surety or codebtor has failed to pay such 


creditor’s claim in full. On the other hand, to the ex-


tent the creditor’s claim against the estate is otherwise 


disallowed, the surety or codebtor should not be enti-


tled to increased rights by way of reimbursement or 


contribution, to the detriment of competing claims of 


other unsecured creditors, than would be realized by 


way of subrogation. 
While the foregoing scheme is equitable with respect 


to other unsecured creditors of the debtor, it is desir-


able to preserve present law to the extent that a surety 


or codebtor is not permitted to compete with the credi-


tor he has assured until the assured party’s claim has 


paid in full. Accordingly, section 509(c) of the House 


amendment subordinates both a claim by way of sub-


rogation or a claim for reimbursement or contribution 


of a surety or codebtor to the claim of the assured 


party until the assured party’s claim is paid in full. 
Section 502(h) of the House amendment expands simi-


lar provisions contained in the House bill and the Sen-


ate amendment to indicate that any claim arising from 


the recovery of property under section 522(i), 550, or 553 


shall be determined as though it were a prepetition 


claim. 
Section 502(i) of the House amendment adopts a pro-


vision contained in section 502(j) of H.R. 8200 as passed 


by the House but that was not contained in the Senate 


amendment. 
Section 502(i) of H.R. 8200 as passed by the House, but 


was not included in the Senate amendment, is deleted 


as a matter to be left to the bankruptcy tax bill next 


year. 
The House amendment deletes section 502(i) of the 


Senate bill but adopts the policy of that section to a 
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limited extent for confirmation of a plan of reorganiza-


tion in section 1111(b) of the House amendment. 
Section 502(j) of the House amendment is new. The 


provision codifies section 57k of the Bankruptcy Act 


[section 93(k) of former title 11]. 
Allowance of Claims or Interest: The House amend-


ment adopts section 502(b)(9) of the House bill which 


disallows any tax claim resulting from a reduction of 


the Federal Unemployment Tax Act (FUTA) credit 


(sec. 3302 of the Internal Revenue Code [26 U.S.C. 3302]) 


on account of a tardy contribution to a State unem-


ployment fund if the contribution is attributable to 


ways or other compensation paid by the debtor before 


bankruptcy. The Senate amendment allowed this re-


duction, but would have subordinated it to other claims 


in the distribution of the estate’s assets by treating it 


as a punitive (nonpecuniary loss) penalty. The House 


amendment would also not bar reduction of the FUTA 


credit on account of a trustee’s late payment of a con-


tribution to a State unemployment fund if the con-


tribution was attributable to a trustee’s payment of 


compensation earned from the estate. 
Section 511 of the Senate amendment is deleted. Its 


substance is adopted in section 502(b)(9) of the House 


amendment which reflects an identical provision con-


tained in H.R. 8200 as passed by the House. 


SENATE REPORT NO. 95–989 


A proof of claim or interest is prima facie evidence of 


the claim or interest. Thus, it is allowed under sub-


section (a) unless a party in interest objects. The rules 


and case law will determine who is a party in interest 


for purposes of objection to allowance. The case law is 


well developed on this subject today. As a result of the 


change in the liability of a general partner’s estate for 


the debts of this partnership, see proposed 11 U.S.C. 723, 


the category of persons that are parties in interest in 


the partnership case will be expanded to include a cred-


itor of a partner against whose estate the trustee of the 


partnership estate may proceed under proposed 11 


U.S.C. 723(c). 
Subsection (b) prescribes the grounds on which a 


claim may be disallowed. The court will apply these 


standards if there is an objection to a proof of claim. 


The burden of proof on the issue of allowance is left to 


the Rules of Bankruptcy Procedure. Under the current 


chapter XIII rules, a creditor is required to prove that 


his claim is free from usury, rule 13–301. It is expected 


that the rules will make similar provision for both liq-


uidation and individual repayment plan cases. See 


Bankruptcy Act § 656(b) [section 1056(b) of former title 


11]; H.R. 31, 94th Cong., 1st sess., sec. 6–104(a) (1975). 
Paragraph (1) requires disallowance if the claim is 


unenforceable against the debtor for any reason (such 


as usury, unconscionability, or failure of consideration) 


other than because it is contingent or unmatured. All 


such contingent or unmatured claims are to be liq-


uidated by the bankruptcy court in order to afford the 


debtor complete bankruptcy relief; these claims are 


generally not provable under present law. 
Paragraph (2) requires disallowance to the extent 


that the claim is for unmatured interest as of the date 


of the petition. Whether interest is matured or un-


matured on the date of bankruptcy is to be determined 


without reference to any ipso facto or bankruptcy 


clause in the agreement creating the claim. Interest 


disallowed under this paragraph includes postpetition 


interest that is not yet due and payable, and any por-


tion of prepaid interest that represents an original dis-


counting of the claim, yet that would not have been 


earned on the date of bankruptcy. For example, a claim 


on a $1,000 note issued the day before bankruptcy would 


only be allowed to the extent of the cash actually ad-


vanced. If the original discount was 10 percent so that 


the cash advanced was only $900, then notwithstanding 


the face amount of note, only $900 would be allowed. If 


$900 was advanced under the note some time before 


bankruptcy, the interest component of the note would 


have to be prorated and disallowed to the extent it was 


for interest after the commencement of the case. 


Section 502(b) thus contains two principles of present 


law. First, interest stops accruing at the date of the fil-


ing of the petition, because any claim for unmatured 


interest is disallowed under this paragraph. Second, 


bankruptcy operates as the acceleration of the prin-


cipal amount of all claims against the debtor. One un-


articulated reason for this is that the discounting fac-


tor for claims after the commencement of the case is 


equivalent to contractual interest rate on the claim. 


Thus, this paragraph does not cause disallowance of 


claims that have not been discounted to a present value 


because of the irrebuttable presumption that the dis-


counting rate and the contractual interest rate (even a 


zero interest rate) are equivalent. 
Paragraph (3) requires disallowance of a claim to the 


extent that the creditor may offset the claim against a 


debt owing to the debtor. This will prevent double re-


covery, and permit the claim to be filed only for the 


balance due. This follows section 68 of the Bankruptcy 


Act [section 108 of former title 11]. 
Paragraph (4) requires disallowance of a property tax 


claim to the extent that the tax due exceeds the value 


of the property. This too follows current law to the ex-


tent the property tax is ad valorem. 
Paragraph (5) prevents overreaching by the debtor’s 


attorneys and concealing of assets by debtors. It per-


mits the court to examine the claim of a debtor’s attor-


ney independently of any other provision of this sub-


section, and to disallow it to the extent that it exceeds 


the reasonable value of the attorneys’ services. 
Postpetition alimony, maintenance or support claims 


are disallowed under paragraph (6). They are to be paid 


from the debtor’s postpetition property, because the 


claims are nondischargeable. 
Paragraph (7), derived from current law, limits the 


damages allowable to a landlord of the debtor. The his-


tory of this provision is set out at length in Oldden v. 


Tonto Realty Co., 143 F.2d 916 (2d Cir. 1944). It is designed 


to compensate the landlord for his loss while not per-


mitting a claim so large (based on a long-term lease) as 


to prevent other general unsecured creditors from re-


covering a dividend from the estate. The damages a 


landlord may assert from termination of a lease are 


limited to the rent reserved for the greater of one year 


or ten percent of the remaining lease term, not to ex-


ceed three years, after the earlier of the date of the fil-


ing of the petition and the date of surrender or repos-


session in a chapter 7 case and 3 years lease payments 


in a chapter 9, 11, or 13 case. The sliding scale formula 


for chapter 7 cases is new and designed to protect the 


long-term lessor. This subsection does not apply to 


limit administrative expense claims for use of the 


leased premises to which the landlord is otherwise enti-


tled. 
This paragraph will not overrule Oldden, or the prop-


osition for which it has been read to stand: To the ex-


tent that a landlord has a security deposit in excess of 


the amount of his claim allowed under this paragraph, 


the excess comes into the estate. Moreover, his allowed 


claim is for his total damages, as limited by this para-


graph. By virtue of proposed 11 U.S.C. 506(a) and 506(d), 


the claim will be divided into a secured portion and an 


unsecured portion in those cases in which the deposit 


that the landlord holds is less than his damages. As 


under Oldden, he will not be permitted to offset his ac-


tual damages against his security deposit and then 


claim for the balance under this paragraph. Rather, his 


security deposit will be applied in satisfaction of the 


claim that is allowed under this paragraph. 
As used in section 502(b)(7), the phrase ‘‘lease of real 


property’’ applies only to a ‘‘true’’ or ‘‘bona fide’’ lease 


and does not apply to financing leases of real property 


or interests therein, or to leases of such property which 


are intended as security. 
Historically, the limitation on allowable claims of 


lessors of real property was based on two consider-


ations. First, the amount of the lessors damages on 


breach of a real estate lease was considered contingent 


and difficult to prove. Partly for this reason, claims of 


a lessor of real estate were not provable prior to the 
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1934 amendments to the Bankruptcy Act [former title 


11]. Second, in a true lease of real property, the lessor 


retains all risk and benefits as to the value of the real 


estate at the termination of the lease. Historically, it 


was, therefore, considered equitable to limit the claims 


of a real estate lessor. 
However, these considerations are not present in 


‘‘lease financing’’ transactions where, in substance, the 


‘‘lease’’ involves a sale of the real estate and the rental 


payments are in substance the payment of principal 


and interest on a secured loan or sale. In a financing 


lease the lessor is essentially a secured or unsecured 


creditor (depending upon whether his interest is per-


fected or not) of the debtor, and the lessor’s claim 


should not be subject to the 502(b)(7) limitation. Fi-


nancing ‘‘leases’’ are in substance installment sales or 


loans. The ‘‘lessors’’ are essentially sellers or lenders 


and should be treated as such for purposes of the bank-


ruptcy law. 
Whether a ‘‘lease’’ is true or bona fide lease or, in the 


alternative, a financing ‘‘lease’’ or a lease intended as 


security, depends upon the circumstances of each case. 


The distinction between a true lease and a financing 


transaction is based upon the economic substance of 


the transaction and not, for example, upon the locus of 


title, the form of the transaction or the fact that the 


transaction is denominated as a ‘‘lease’’. The fact that 


the lessee, upon compliance with the terms of the lease, 


becomes or has the option to become the owner of the 


leased property for no additional consideration or for 


nominal consideration indicates that the transaction is 


a financing lease or lease intended as security. In such 


cases, the lessor has no substantial interest in the 


leased property at the expiration of the lease term. In 


addition, the fact that the lessee assumes and dis-


charges substantially all the risks and obligations ordi-


narily attributed to the outright ownership of the prop-


erty is more indicative of a financing transaction than 


of a true lease. The rental payments in such cases are 


in substance payments of principal and interest either 


on a loan secured by the leased real property or on the 


purchase of the leased real property. See, e. g., Finan-


cial Accounting Standards Board Statement No. 13 and 


SEC Reg. S–X, 17 C.F.R. sec. 210.3–16(q) (1977); cf. First 


National Bank of Chicago v. Irving Trust Co., 74 F.2d 263 


(2nd Cir. 1934); and Albenda and Lief, ‘‘Net Lease Fi-


nancing Transactions Under the Proposed Bankruptcy 


Act of 1973,’’ 30 Business Lawyer, 713 (1975). 
Paragraph (8) is new. It tracks the landlord limita-


tion on damages provision in paragraph (7) for damages 


resulting from the breach by the debtor of an employ-


ment contract, but limits the recovery to the com-


pensation reserved under an employment contract for 


the year following the earlier of the date of the petition 


and the termination of employment. 
Subsection (c) requires the estimation of any claim 


liquidation of which would unduly delay the closing of 


the estate, such as a contingent claim, or any claim for 


which applicable law provides only an equitable rem-


edy, such as specific performance. This subsection re-


quires that all claims against the debtor be converted 


into dollar amounts. 
Subsection (d) is derived from present law. It requires 


disallowance of a claim of a transferee of a voidable 


transfer in toto if the transferee has not paid the 


amount or turned over the property received as re-


quired under the sections under which the transferee’s 


liability arises. 
Subsection (e) also derived from present law, requires 


disallowance of the claim for reimbursement or con-


tribution of a codebtor, surety or guarantor of an obli-


gation of the debtor, unless the claim of the creditor on 


such obligation has been paid in full. The provision pre-


vents competition between a creditor and his guarantor 


for the limited proceeds in the estate. 
Subsection (f) specifies that ‘‘involuntary gap’’ credi-


tors receive the same treatment as prepetition credi-


tors. Under the allowance provisions of this subsection, 


knowledge of the commencement of the case will be ir-


relevant. The claim is to be allowed ‘‘the same as if 


such claim had arisen before the date of the filing of 


the petition.’’ Under voluntary petition, proposed 11 


U.S.C. 303(f), creditors must be permitted to deal with 


the debtor and be assured that their claims will be 


paid. For purposes of this subsection, ‘‘creditors’’ in-


clude governmental units holding claims for tax liabil-


ities incurred during the period after the petition is 


filed and before the earlier of the order for relief or ap-


pointment of a trustee. 


Subsection (g) gives entities injured by the rejection 


of an executory contract or unexpired lease, either 


under section 365 or under a plan or reorganization, a 


prepetition claim for any resulting damages, and re-


quires that the injured entity be treated as a pre-


petition creditor with respect to that claim. 


Subsection (h) gives a transferee of a setoff that is re-


covered by one trustee a prepetition claim for the 


amount recovered. 


Subsection (i) answers the nonrecourse loan problem 


and gives the creditor an unsecured claim for the dif-


ference between the value of the collateral and the debt 


in response to the decision in Great National Life Ins. 


Co. v. Pine Gate Associates, Ltd., Bankruptcy Case No. 


B75–4345A (N.D.Ga. Sept. 16, 1977). 


The bill, as reported, deletes a provision in the bill as 


originally introduced (former sec. 502(i)) requiring a tax 


authority to file a proof of claim for recapture of an in-


vestment credit where, during title 11 proceedings, the 


trustee sells or otherwise disposes of property before 


the title 11 case began. The tax authority should not be 


required to submit a formal claim for a taxable event 


(a sale or other disposition of the asset) of whose occur-


rence the trustee necessarily knows better than the 


taxing authority. For procedural purposes, the recap-


ture of investment credit is to be treated as an admin-


istrative expense, as to which only a request for pay-


ment is required. 


HOUSE REPORT NO. 95–595 


Paragraph (9) [of subsec. (b)] requires disallowance of 


certain employment tax claims. These relate to a Fed-


eral tax credit for State unemployment insurance taxes 


which is disallowed if the State tax is paid late. This 


paragraph disallows the Federal claim for the tax the 


same as if the credit had been allowed in full on the 


Federal return. 


REFERENCES IN TEXT 


The Federal Rules of Bankruptcy Procedure, referred 


to in subsec. (b)(9), are set out in the Appendix to this 


title. 


AMENDMENTS 


1994—Subsec. (b)(9). Pub. L. 103–394, § 213(a), added 


par. (9). 


Subsec. (i). Pub. L. 103–394, § 304(h)(1), substituted 


‘‘507(a)(8)’’ for ‘‘507(a)(7)’’. 


1986—Subsec. (b)(6)(A)(ii). Pub. L. 99–554, § 283(f)(1), 


substituted ‘‘repossessed’’ for ‘‘reposessed’’. 


Subsec. (g). Pub. L. 99–554, § 257(j), inserted reference 


to chapter 12. 


Subsec. (i). Pub. L. 99–554, § 283(f)(2), substituted 


‘‘507(a)(7)’’ for ‘‘507(a)(6)’’. 


1984—Subsec. (a). Pub. L. 98–353, § 445(a), inserted 


‘‘general’’ before ‘‘partner’’. 


Subsec. (b). Pub. L. 98–353, § 445(b)(1), (2), in provisions 


preceding par. (1), inserted ‘‘(e)(2),’’ after ‘‘subsections’’ 


and ‘‘in lawful currency of the United States’’ after 


‘‘claim’’. 


Subsec. (b)(1). Pub. L. 98–353, § 445(b)(3), substituted 


‘‘and’’ for ‘‘, and unenforceable against’’. 


Subsec. (b)(3). Pub. L. 98–353, § 445(b)(5), inserted 


‘‘the’’ after ‘‘exceeds’’. 


Pub. L. 98–353, § 445(b)(4), struck out par. (3) ‘‘such 


claim may be offset under section 553 of this title 


against a debt owing to the debtor;’’, and redesignated 


par. (4) as (3). 


Subsec. (b)(4). Pub. L. 98–353, § 445(b)(4), redesignated 


par. (5) as (4). Former par. (4) redesignated (3). 
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Subsec. (b)(5). Pub. L. 98–353, § 445(b)(6), substituted 


‘‘such claim’’ for ‘‘the claim’’ and struck out the 


comma after ‘‘petition’’. 


Pub. L. 98–353, § 445(b)(4), redesignated par. (6) as (5). 


Former par. (5) redesignated (4). 


Subsec. (b)(6). Pub. L. 98–353, § 445(b)(4), redesignated 


par. (7) as (6). Former par. (6) redesignated (5). 


Subsec. (b)(7). Pub. L. 98–353, § 445(b)(7)(A), inserted 


‘‘the claim of an employee’’ before ‘‘for damages’’. 


Pub. L. 98–353, § 445(b)(4), redesignated par. (8) as (7). 


Former par. (7) redesignated (6). 


Subsec. (b)(7)(A)(i). Pub. L. 98–353, § 445(b)(7)(B), sub-


stituted ‘‘or’’ for ‘‘and’’. 


Subsec. (b)(7)(B). Pub. L. 98–353, § 445(b)(7)(C), (D), sub-


stituted ‘‘any’’ for ‘‘the’’ and inserted a comma after 


‘‘such contract’’. 


Subsec. (b)(8), (9). Pub. L. 98–353, § 445(b)(4), redesig-


nated par. (9) as (8). Former par. (8) redesignated (7). 


Subsec. (c)(1). Pub. L. 98–353, § 445(c)(1), inserted ‘‘the’’ 


before ‘‘fixing’’ and substituted ‘‘administration’’ for 


‘‘closing’’. 


Subsec. (c)(2). Pub. L. 98–353, § 445(c)(2), inserted 


‘‘right to payment arising from a’’ after ‘‘any’’ and 


struck out ‘‘if such breach gives rise to a right to pay-


ment’’ after ‘‘breach of performance’’. 


Subsec. (e)(1). Pub. L. 98–353, § 445(d)(1), (2), in provi-


sions preceding subpar. (A) substituted ‘‘, (b), and (c)’’ 


for ‘‘and (b)’’ and substituted ‘‘or has secured’’ for ‘‘, or 


has secured,’’. 


Subsec. (e)(1)(B). Pub. L. 98–353, § 445(d)(3), inserted 


‘‘or disallowance’’ after ‘‘allowance’’. 


Subsec. (e)(1)(C). Pub. L. 98–353, § 445(d)(4), substituted 


‘‘asserts a right of subrogation to the rights of such 


creditor’’ for ‘‘requests subrogation’’ and struck out 


‘‘to the rights of such creditor’’ after ‘‘of this title’’. 


Subsec. (h). Pub. L. 98–353, § 445(e), substituted ‘‘522’’ 


for ‘‘522(i)’’. 


Subsec. (j). Pub. L. 98–353, § 445(f), amended subsec. (j) 


generally, inserting provisions relating to reconsider-


ation of a disallowed claim, and provisions relating to 


reconsideration of a claim under this subsection. 


EFFECTIVE DATE OF 1994 AMENDMENT 


Amendment by Pub. L. 103–394 effective Oct. 22, 1994, 


and not applicable with respect to cases commenced 


under this title before Oct. 22, 1994, see section 702 of 


Pub. L. 103–394, set out as a note under section 101 of 


this title. 


EFFECTIVE DATE OF 1986 AMENDMENT 


Amendment by section 257 of Pub. L. 99–554 effective 


30 days after Oct. 27, 1986, but not applicable to cases 


commenced under this title before that date, see sec-


tion 302(a), (c)(1) of Pub. L. 99–554, set out as a note 


under section 581 of Title 28, Judiciary and Judicial 


Procedure. 


Amendment by section 283 of Pub. L. 99–554 effective 


30 days after Oct. 27, 1986, see section 302(a) of Pub. L. 


99–554. 


EFFECTIVE DATE OF 1984 AMENDMENT 


Amendment by Pub. L. 98–353 effective with respect 


to cases filed 90 days after July 10, 1984, see section 


552(a) of Pub. L. 98–353, set out as a note under section 


101 of this title. 


SECTION REFERRED TO IN OTHER SECTIONS 


This section is referred to in sections 101, 106, 346, 501, 


503, 506, 507, 509, 510, 522, 544, 723, 727, 901, 929, 944, 1111, 


1114, 1126, 1141, 1228, 1305, 1328 of this title. 


§ 503. Allowance of administrative expenses 


(a) An entity may timely file a request for 


payment of an administrative expense, or may 


tardily file such request if permitted by the 


court for cause. 


(b) After notice and a hearing, there shall be 


allowed administrative expenses, other than 


claims allowed under section 502(f) of this title, 


including— 
(1)(A) the actual, necessary costs and ex-


penses of preserving the estate, including 


wages, salaries, or commissions for services 


rendered after the commencement of the case; 
(B) any tax— 


(i) incurred by the estate, except a tax of 


a kind specified in section 507(a)(8) of this 


title; or 
(ii) attributable to an excessive allowance 


of a tentative carryback adjustment that 


the estate received, whether the taxable 


year to which such adjustment relates ended 


before or after the commencement of the 


case; and 


(C) any fine, penalty, or reduction in credit 


relating to a tax of a kind specified in sub-


paragraph (B) of this paragraph; 
(2) compensation and reimbursement award-


ed under section 330(a) of this title; 
(3) the actual, necessary expenses, other 


than compensation and reimbursement speci-


fied in paragraph (4) of this subsection, in-


curred by— 
(A) a creditor that files a petition under 


section 303 of this title; 
(B) a creditor that recovers, after the 


court’s approval, for the benefit of the estate 


any property transferred or concealed by the 


debtor; 
(C) a creditor in connection with the pros-


ecution of a criminal offense relating to the 


case or to the business or property of the 


debtor; 
(D) a creditor, an indenture trustee, an eq-


uity security holder, or a committee rep-


resenting creditors or equity security hold-


ers other than a committee appointed under 


section 1102 of this title, in making a sub-


stantial contribution in a case under chapter 


9 or 11 of this title; 
(E) a custodian superseded under section 


543 of this title, and compensation for the 


services of such custodian; or 
(F) a member of a committee appointed 


under section 1102 of this title, if such ex-


penses are incurred in the performance of 


the duties of such committee; 


(4) reasonable compensation for professional 


services rendered by an attorney or an ac-


countant of an entity whose expense is allow-


able under paragraph (3) of this subsection, 


based on the time, the nature, the extent, and 


the value of such services, and the cost of 


comparable services other than in a case under 


this title, and reimbursement for actual, nec-


essary expenses incurred by such attorney or 


accountant; 
(5) reasonable compensation for services ren-


dered by an indenture trustee in making a sub-


stantial contribution in a case under chapter 9 


or 11 of this title, based on the time, the na-


ture, the extent, and the value of such serv-


ices, and the cost of comparable services other 


than in a case under this title; and 
(6) the fees and mileage payable under chap-


ter 119 of title 28. 


(Pub. L. 95–598, Nov. 6, 1978, 92 Stat. 2581; Pub. L. 


98–353, title III, § 446, July 10, 1984, 98 Stat. 374; 
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Pub. L. 99–554, title II, § 283(g), Oct. 27, 1986, 100 


Stat. 3117; Pub. L. 103–394, title I, § 110, title II, 


§ 213(c), title III, § 304(h)(2), Oct. 22, 1994, 108 Stat. 


4113, 4126, 4134.) 


HISTORICAL AND REVISION NOTES 


LEGISLATIVE STATEMENTS 


Section 503(a) of the House amendment represents a 


compromise between similar provisions in the House 


bill and the Senate amendment by leaving to the Rules 


of Bankruptcy Procedure the determination of the lo-


cation at which a request for payment of an adminis-


trative expense may be filed. The preamble to section 


503(b) of the House bill makes a similar change with re-


spect to the allowance of administrative expenses. 
Section 503(b)(1) adopts the approach taken in the 


House bill as modified by some provisions contained in 


the Senate amendment. The preamble to section 503(b) 


makes clear that none of the paragraphs of section 


503(b) apply to claims or expenses of the kind specified 


in section 502(f) that arise in the ordinary course of the 


debtor’s business or financial affairs and that arise dur-


ing the gap between the commencement of an involun-


tary case and the appointment of a trustee or the order 


for relief, whichever first occurs. The remainder of sec-


tion 503(b) represents a compromise between H.R. 8200 


as passed by the House and the Senate amendments. 


Section 503(b)(3)(E) codifies present law in cases such as 


Randolph v. Scruggs, 190 U.S. 533, which accords admin-


istrative expense status to services rendered by a pre-


petition custodian or other party to the extent such 


services actually benefit the estate. Section 503(b)(4) of 


the House amendment conforms to the provision con-


tained in H.R. 8200 as passed by the House and deletes 


language contained in the Senate amendment provid-


ing a different standard of compensation under section 


330 of that amendment. 


SENATE REPORT NO. 95–989 


Subsection (a) of this section permits administrative 


expense claimants to file with the court a request for 


payment of an administrative expense. The Rules of 


Bankruptcy Procedure will specify the time, the form, 


and the method of such a filing. 
Subsection (b) specifies the kinds of administrative 


expenses that are allowable in a case under the bank-


ruptcy code. The subsection is derived mainly from sec-


tion 64a(1) of the Bankruptcy Act [section 104(a)(1) of 


former title 11], with some changes. The actual, nec-


essary costs and expenses of preserving the estate, in-


cluding wages, salaries, or commissions for services 


rendered after the order for relief, and any taxes on, 


measured by, or withheld from such wages, salaries, or 


commissions, are allowable as administrative expenses. 
In general, administrative expenses include taxes 


which the trustee incurs in administering the debtor’s 


estate, including taxes on capital gains from sales of 


property by the trustee and taxes on income earned by 


the estate during the case. Interest on tax liabilities 


and certain tax penalties incurred by the trustee are 


also included in this first priority. 
Taxes which the Internal Revenue Service may find 


due after giving the trustee a so-called ‘‘quickie’’ tax 


refund and later doing an audit of the refund are also 


payable as administrative expenses. The tax code [title 


26] permits the trustee of an estate which suffers a net 


operating loss to carry back the loss against an earlier 


profit year of the estate or of the debtor and to obtain 


a tentative refund for the earlier year, subject, how-


ever, to a later full audit of the loss which led to the 


refund. The bill, in effect, requires the Internal Reve-


nue Service to issue a tentative refund to the trustee 


(whether the refund was applied for by the debtor or by 


the trustee), but if the refund later proves to have been 


erroneous in amount, the Service can request that the 


tax attributable to the erroneous refund be payable by 


the estate as an administrative expense. 
Postpetition payments to an individual debtor for 


services rendered to the estate are administrative ex-


penses, and are not property of the estate when re-


ceived by the debtor. This situation would most likely 


arise when the individual was a sole proprietor and was 


employed by the estate to run the business after the 


commencement of the case. An individual debtor in 


possession would be so employed, for example. See 


Local Loan v. Hunt, 292 U.S. 234, 243 (1943). 


Compensation and reimbursement awarded officers of 


the estate under section 330 are allowable as adminis-


trative expenses. Actual, necessary expenses, other 


than compensation of a professional person, incurred 


by a creditor that files an involuntary petition, by a 


creditor that recovers property for the benefit of the 


estate, by a creditor that acts in connection with the 


prosecution of a criminal offense relating to the case, 


by a creditor, indenture, trustee, equity security hold-


er, or committee of creditors or equity security holders 


(other than official committees) that makes a substan-


tial contribution to a reorganization or municipal debt 


adjustment case, or by a superseded custodian, are all 


allowable administrative expenses. The phrase ‘‘sub-


stantial contribution in the case’’ is derived from 


Bankruptcy Act §§ 242 and 243 [sections 642 and 643 of 


former title 11]. It does not require a contribution that 


leads to confirmation of a plan, for in many cases, it 


will be a substantial contribution if the person involved 


uncovers facts that would lead to a denial of confirma-


tion, such as fraud in connection with the case. 


Paragraph (4) permits reasonable compensation for 


professional services rendered by an attorney or an ac-


countant of an equity whose expense is compensable 


under the previous paragraph. Paragraph (5) permits 


reasonable compensation for an indenture trustee in 


making a substantial contribution in a reorganization 


or municipal debt adjustment case. Finally, paragraph 


(6) permits witness fees and mileage as prescribed 


under chapter 119 [§ 2041 et seq.] of title 28. 


AMENDMENTS 


1994—Subsec. (a). Pub. L. 103–394, § 213(c), inserted 


‘‘timely’’ after ‘‘may’’ and ‘‘, or may tardily file such 


request if permitted by the court for cause’’ before pe-


riod at end. 


Subsec. (b)(1)(B)(i). Pub. L. 103–394, § 304(h)(2), sub-


stituted ‘‘507(a)(8)’’ for ‘‘507(a)(7)’’. 


Subsec. (b)(3)(F). Pub. L. 103–394, § 110, added subpar. 


(F). 


1986—Subsec. (b)(1)(B)(i). Pub. L. 99–554, § 283(g)(1), 


substituted ‘‘507(a)(7)’’ for ‘‘507(a)(6)’’. 


Subsec. (b)(5). Pub. L. 99–554, § 283(g)(2), inserted 


‘‘and’’ after ‘‘title;’’. 


Subsec. (b)(6). Pub. L. 99–554, § 283(g)(3), substituted a 


period for ‘‘; and’’. 


1984—Subsec. (b). Pub. L. 98–353, § 446(1), struck out 


the comma after ‘‘be allowed’’ in provisions preceding 


par. (1). 


Subsec. (b)(1)(C). Pub. L. 98–353, § 446(2), struck out 


the comma after ‘‘credit’’. 


Subsec. (b)(2). Pub. L. 98–353, § 446(3), inserted ‘‘(a)’’ 


after ‘‘330’’. 


Subsec. (b)(3). Pub. L. 98–353, § 446(4), inserted a 


comma after ‘‘paragraph (4) of this subsection’’. 


Subsec. (b)(3)(C). Pub. L. 98–353, § 446(5), struck out 


the comma after ‘‘case’’. 


Subsec. (b)(5). Pub. L. 98–353, § 446(6), struck out 


‘‘and’’ after ‘‘title;’’. 


Subsec. (b)(6). Pub. L. 98–353, § 446(7), substituted 


‘‘; and’’ for period at end. 


EFFECTIVE DATE OF 1994 AMENDMENT 


Amendment by Pub. L. 103–394 effective Oct. 22, 1994, 


and not applicable with respect to cases commenced 


under this title before Oct. 22, 1994, see section 702 of 


Pub. L. 103–394, set out as a note under section 101 of 


this title. 


EFFECTIVE DATE OF 1986 AMENDMENT 


Amendment by Pub. L. 99–554 effective 30 days after 


Oct. 27, 1986, see section 302(a) of Pub. L. 99–554, set out 
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as a note under section 581 of Title 28, Judiciary and 


Judicial Procedure. 


EFFECTIVE DATE OF 1984 AMENDMENT 


Amendment by Pub. L. 98–353 effective with respect 


to cases filed 90 days after July 10, 1984, see section 


552(a) of Pub. L. 98–353, set out as a note under section 


101 of this title. 


SECTION REFERRED TO IN OTHER SECTIONS 


This section is referred to in sections 106, 346, 348, 361, 


364, 365, 504, 507, 557, 726, 901, 922, 1114, 1205, 1226, 1228, 


1326 of this title; title 26 section 1398. 


§ 504. Sharing of compensation 


(a) Except as provided in subsection (b) of this 


section, a person receiving compensation or re-


imbursement under section 503(b)(2) or 503(b)(4) 


of this title may not share or agree to share— 


(1) any such compensation or reimbursement 


with another person; or 


(2) any compensation or reimbursement re-


ceived by another person under such sections. 


(b)(1) A member, partner, or regular associate 


in a professional association, corporation, or 


partnership may share compensation or reim-


bursement received under section 503(b)(2) or 


503(b)(4) of this title with another member, part-


ner, or regular associate in such association, 


corporation, or partnership, and may share in 


any compensation or reimbursement received 


under such sections by another member, part-


ner, or regular associate in such association, 


corporation, or partnership. 


(2) An attorney for a creditor that files a peti-


tion under section 303 of this title may share 


compensation and reimbursement received 


under section 503(b)(4) of this title with any 


other attorney contributing to the services ren-


dered or expenses incurred by such creditor’s at-


torney. 


(Pub. L. 95–598, Nov. 6, 1978, 92 Stat. 2582.) 


HISTORICAL AND REVISION NOTES 


SENATE REPORT NO. 95–989 


Section 504 prohibits the sharing of compensation, or 


fee splitting, among attorneys, other professionals, or 


trustees. The section provides only two exceptions: 


partners or associates in the same professional associa-


tion, partnership, or corporation may share compensa-


tion inter se; and attorneys for petitioning creditors 


that join in a petition commencing an involuntary case 


may share compensation. 


SECTION REFERRED TO IN OTHER SECTIONS 


This section is referred to in section 901 of this title; 


title 15 section 78fff. 


§ 505. Determination of tax liability 


(a)(1) Except as provided in paragraph (2) of 


this subsection, the court may determine the 


amount or legality of any tax, any fine or pen-


alty relating to a tax, or any addition to tax, 


whether or not previously assessed, whether or 


not paid, and whether or not contested before 


and adjudicated by a judicial or administrative 


tribunal of competent jurisdiction. 


(2) The court may not so determine— 


(A) the amount or legality of a tax, fine, 


penalty, or addition to tax if such amount or 


legality was contested before and adjudicated 


by a judicial or administrative tribunal of 


competent jurisdiction before the commence-


ment of the case under this title; or 


(B) any right of the estate to a tax refund, 


before the earlier of— 


(i) 120 days after the trustee properly re-


quests such refund from the governmental 


unit from which such refund is claimed; or 


(ii) a determination by such governmental 


unit of such request. 


(b) A trustee may request a determination of 


any unpaid liability of the estate for any tax in-


curred during the administration of the case by 


submitting a tax return for such tax and a re-


quest for such a determination to the govern-


mental unit charged with responsibility for col-


lection or determination of such tax. Unless 


such return is fraudulent, or contains a material 


misrepresentation, the trustee, the debtor, and 


any successor to the debtor are discharged from 


any liability for such tax— 


(1) upon payment of the tax shown on such 


return, if— 


(A) such governmental unit does not notify 


the trustee, within 60 days after such re-


quest, that such return has been selected for 


examination; or 


(B) such governmental unit does not com-


plete such an examination and notify the 


trustee of any tax due, within 180 days after 


such request or within such additional time 


as the court, for cause, permits; 


(2) upon payment of the tax determined by 


the court, after notice and a hearing, after 


completion by such governmental unit of such 


examination; or 


(3) upon payment of the tax determined by 


such governmental unit to be due. 


(c) Notwithstanding section 362 of this title, 


after determination by the court of a tax under 


this section, the governmental unit charged 


with responsibility for collection of such tax 


may assess such tax against the estate, the debt-


or, or a successor to the debtor, as the case may 


be, subject to any otherwise applicable law. 


(Pub. L. 95–598, Nov. 6, 1978, 92 Stat. 2582; Pub. L. 


98–353, title III, § 447, July 10, 1984, 98 Stat. 374.) 


HISTORICAL AND REVISION NOTES 


LEGISLATIVE STATEMENTS 


Section 505 of the House amendment adopts a com-


promise position with respect to the determination of 


tax liability from the position taken in H.R. 8200 as 


passed by the House and in the Senate amendment. 


Determinations of tax liability: Authority of bank-


ruptcy court to rule on merits of tax claims.—The 


House amendment authorizes the bankruptcy court to 


rule on the merits of any tax claim involving an unpaid 


tax, fine, or penalty relating to a tax, or any addition 


to a tax, of the debtor or the estate. This authority ap-


plies, in general, whether or not the tax, penalty, fine, 


or addition to tax had been previously assessed or paid. 


However, the bankruptcy court will not have jurisdic-


tion to rule on the merits of any tax claim which has 


been previously adjudicated, in a contested proceeding, 


before a court of competent jurisdiction. For this pur-


pose, a proceeding in the U.S. Tax Court is to be consid-


ered ‘‘contested’’ if the debtor filed a petition in the 


Tax Court by the commencement of the case and the 


Internal Revenue Service had filed an answer to the pe-


tition. Therefore, if a petition and answer were filed in 
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the Tax Court before the title II petition was filed, and 


if the debtor later defaults in the Tax Court, then, 


under res judicata principles, the bankruptcy court 


could not then rule on the debtor’s or the estate’s li-


ability for the same taxes. 
The House amendment adopts the rule of the Senate 


bill that the bankruptcy court can, under certain con-


ditions, determine the amount of tax refund claim by 


the trustee. Under the House amendment, if the refund 


results from an offset or counterclaim to a claim or re-


quest for payment by the Internal Revenue Service, or 


other tax authority, the trustee would not first have to 


file an administrative claim for refund with the tax au-


thority. 
However, if the trustee requests a refund in other sit-


uations, he would first have to submit an administra-


tive claim for the refund. Under the House amendment, 


if the Internal Revenue Service, or other tax authority 


does not rule on the refund claim within 120 days, then 


the bankruptcy court may rule on the merits of the re-


fund claim. 
Under the Internal Revenue Code [title 26], a suit for 


refund of Federal taxes cannot be filed until 6 months 


after a claim for refund is filed with the Internal Reve-


nue Service (sec. 6532(a) [title 26]). Because of the bank-


ruptcy aim to close the estate as expeditiously as pos-


sible, the House amendment shortens to 120 days the 


period for the Internal Revenue Service to decide the 


refund claim. 
The House amendment also adopts the substance of 


the Senate bill rule permitting the bankruptcy court to 


determine the amount of any penalty, whether punitive 


or pecuniary in nature, relating to taxes over which it 


has jurisdiction. 
Jurisdiction of the tax court in bankruptcy cases: 


The Senate amendment provided a detailed series of 


rules concerning the jurisdiction of the U.S. Tax Court, 


or similar State or local administrative tribunal to de-


termine personal tax liabilities of an individual debtor. 


The House amendment deletes these specific rules and 


relies on procedures to be derived from broad general 


powers of the bankruptcy court. 
Under the House amendment, as under present law, a 


corporation seeking reorganization under chapter 11 is 


considered to be personally before the bankruptcy 


court for purposes of giving that court jurisdiction over 


the debtor’s personal liability for a nondischargeable 


tax. 
The rules are more complex where the debtor is an in-


dividual under chapter 7, 11, or 13. An individual debtor 


or the tax authority can, as under section 17c of the 


present Bankruptcy Act [section 35(c) of former title 


11], file a request that the bankruptcy court determine 


the debtor’s personal liability for the balance of any 


nondischargeable tax not satisfied from assets of the 


estate. The House amendment intends to retain these 


procedures and also adds a rule staying commencement 


or continuation of any proceeding in the Tax Court 


after the bankruptcy petition is filed, unless and until 


that stay is lifted by the bankruptcy judge under sec-


tion 362(a)(8). The House amendment also stays assess-


ment as well as collection of a prepetition claim 


against the debtor (sec. 362(a)(6)). A tax authority 


would not, however, be stayed from issuing a deficiency 


notice during the bankruptcy case (sec. (b)(7)) [sec. 


362(b)(8)]. The Senate amendment repealed the existing 


authority of the Internal Revenue Service to make an 


immediate assessment of taxes upon bankruptcy (sec. 


6871(a) of the code [title 26]. See section 321 of the Sen-


ate bill. As indicated, the substance of that provision, 


also affecting State and local taxes, is contained in sec-


tion 362(a)(6) of the House amendment. The statute of 


limitations is tolled under the House amendment while 


the bankruptcy case is pending. 
Where no proceeding in the Tax Court is pending at 


the commencement of the bankruptcy case, the tax au-


thority can, under the House amendment, file a claim 


against the estate for a prepetition tax liability and 


may also file a request that the bankruptcy court hear 


arguments and decide the merits of an individual debt-


or’s personal liability for the balance of any non-


dischargeable tax liability not satisfied from assets of 


the estate. Bankruptcy terminology refers to the latter 


type of request as a creditor’s complaint to determine 


the dischargeability of a debt. Where such a complaint 


is filed, the bankruptcy court will have personal juris-


diction over an individual debtor, and the debtor him-


self would have no access to the Tax Court, or to any 


other court, to determine his personal liability for non-


dischargeable taxes. 
If a tax authority decides not to file a claim for taxes 


which would typically occur where there are few, if 


any, assets in the estate, normally the tax authority 


would also not request the bankruptcy court to rule on 


the debtor’s personal liability for a nondischargeable 


tax. Under the House amendment, the tax authority 


would then have to follow normal procedures in order 


to collect a nondischargeable tax. For example, in the 


case of nondischargeable Federal income taxes, the In-


ternal Revenue Service would be required to issue a de-


ficiency notice to an individual debtor, and the debtor 


could then file a petition in the Tax Court—or a refund 


suit in a district court—as the forum in which to liti-


gate his personal liability for a nondischargeable tax. 
Under the House amendment, as under present law, 


an individual debtor can also file a complaint to deter-


mine dischargeability. Consequently, where the tax au-


thority does not file a claim or a request that the bank-


ruptcy court determine dischargeability of a specific 


tax liability, the debtor could file such a request on his 


own behalf, so that the bankruptcy court would then 


determine both the validity of the claim against assets 


in the estate and also the personal liability of the debt-


or for any nondischargeable tax. 
Where a proceeding is pending in the Tax Court at 


the commencement of the bankruptcy case, the com-


mencement of the bankruptcy case automatically stays 


further action in the Tax Court case unless and until 


the stay is lifted by the bankruptcy court. The Senate 


amendment repealed a provision of the Internal Reve-


nue case barring a debtor from filing a petition in the 


Tax Court after commencement of a bankruptcy case 


(sec. 6871(b) of the code [26 U.S.C. 6871(b)]). See section 


321 of the Senate bill. As indicated earlier, the equiva-


lent of the code amendment is embodied in section 


362(a)(8) of the House amendment, which automatically 


stays commencement or continuation of any proceed-


ing in the Tax Court until the stay is lifted or the case 


is terminated. The stay will permit sufficient time for 


the bankruptcy trustee to determine if he desires to 


join the Tax Court proceeding on behalf of the estate. 


Where the trustee chooses to join the Tax Court pro-


ceeding, it is expected that he will seek permission to 


intervene in the Tax Court case and then request that 


the stay on the Tax Court proceeding be lifted. In such 


a case, the merits of the tax liability will be deter-


mined by the Tax Court, and its decision will bind both 


the individual debtor as to any taxes which are non-


dischargeable and the trustee as to the tax claim 


against the estate. 
Where the trustee does not want to intervene in the 


Tax Court, but an individual debtor wants to have the 


Tax Court determine the amount of his personal liabil-


ity for nondischargeable taxes, the debtor can request 


the bankruptcy court to lift the automatic stay on ex-


isting Tax Court proceedings. If the stay is lifted and 


the Tax Court reaches its decision before the bank-


ruptcy court’s decision on the tax claim against the es-


tate, the decision of the Tax Court would bind the 


bankruptcy court under principles of res judicata be-


cause the decision of the Tax Court affected the per-


sonal liability of the debtor. If the trustee does not 


wish to subject the estate to the decision of the Tax 


Court if the latter court decides the issues before the 


bankruptcy court rules, the trustee could resist the 


lifting of the stay on the existing Tax Court proceed-


ing. If the Internal Revenue Service had issued a defi-


ciency notice to the debtor before the bankruptcy case 


began, but as of the filing of the bankruptcy petition 


the 90-day period for filing in the Tax Court was still 
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running, the debtor would be automatically stayed 


from filing a petition in the Tax Court. If either the 


debtor or the Internal Revenue Service then files a 


complaint to determine dischargeability in the bank-


ruptcy court, the decision of the bankruptcy court 


would bind both the debtor and the Internal Revenue 


Service. 
The bankruptcy judge could, however, lift the stay on 


the debtor to allow him to petition the Tax Court, 


while reserving the right to rule on the tax authority’s 


claim against assets of the estate. The bankruptcy 


court could also, upon request by the trustee, authorize 


the trustee to intervene in the Tax Court for purposes 


of having the estate also governed by the decision of 


the Tax Court. 
In essence, under the House amendment, the bank-


ruptcy judge will have authority to determine which 


court will determine the merits of the tax claim both 


as to claims against the estate and claims against the 


debtor concerning his personal liability for non-


dischargeable taxes. Thus, if the Internal Revenue 


Service, or a State or local tax authority, files a peti-


tion to determine dischargeability, the bankruptcy 


judge can either rule on the merits of the claim and 


continue the stay on any pending Tax Court proceeding 


or lift the stay on the Tax Court and hold the dis-


chargeability complaint in abeyance. If he rules on the 


merits of the complaint before the decision of the Tax 


Court is reached, the bankruptcy court’s decision 


would bind the debtor as to nondischargeable taxes and 


the Tax Court would be governed by that decision 


under principles of res judicata. If the bankruptcy 


judge does not rule on the merits of the complaint be-


fore the decision of the Tax Court is reached, the bank-


ruptcy court will be bound by the decision of the Tax 


Court as it affects the amount of any claim against the 


debtor’s estate. 
If the Internal Revenue Service does not file a com-


plaint to determine dischargeability and the automatic 


stay on a pending Tax Court proceeding is not lifted, 


the bankruptcy court could determine the merits of 


any tax claim against the estate. That decision will not 


bind the debtor personally because he would not have 


been personally before the bankruptcy court unless the 


debtor himself asks the bankruptcy court to rule on his 


personal liability. In any such situation where no party 


filed a dischargeability petition, the debtor would have 


access to the Tax Court to determine his personal li-


ability for a nondischargeable tax debt. While the Tax 


Court in such a situation could take into account the 


ruling of the bankruptcy court on claims against the 


estate in deciding the debtor’s personal liability, the 


bankruptcy court’s ruling would not bind the Tax 


Court under principles of res judicata, because the 


debtor, in that situation, would not have been person-


ally before the bankruptcy court. 
If neither the debtor nor the Internal Revenue Serv-


ice files a claim against the estate or a request to rule 


on the debtor’s personal liability, any pending tax 


court proceeding would be stayed until the closing of 


the bankruptcy case, at which time the stay on the tax 


court would cease and the tax court case could con-


tinue for purposes of deciding the merits of the debtor’s 


personal liability for nondischargeable taxes. 
Audit of trustee’s returns: Under both bills, the bank-


ruptcy court could determine the amount of any ad-


ministrative period taxes. The Senate amendment, 


however, provided for an expedited audit procedure, 


which was mandatory in some cases. The House amend-


ment (sec. 505(b)), adopts the provision of the House bill 


allowing the trustee discretion in all cases whether to 


ask the Internal Revenue Service, or State or local tax 


authority for a prompt audit of his returns on behalf of 


the estate. The House amendment, however, adopts the 


provision of the Senate bill permitting a prompt audit 


only on the basis of tax returns filed by the trustee for 


completed taxable periods. Procedures for a prompt 


audit set forth in the Senate bill are also adopted in 


modified form. 
Under the procedure, before the case can be closed, 


the trustee may request a tax audit by the local, State 


or Federal tax authority of all tax returns filed by the 


trustee. The taxing authority would have to notify the 


trustee and the bankruptcy court within 60 days wheth-


er it accepts returns or desires to audit the returns 


more fully. If an audit is conducted, the taxing author-


ity would have to notify the trustee of tax deficiency 


within 180 days after the original request, subject to ex-


tensions of time if the bankruptcy court approves. If 


the trustee does not agree with the results of the audit, 


the trustee could ask the bankruptcy court to resolve 


the dispute. Once the trustee’s tax liability for admin-


istration period taxes has thus been determined, the 


legal effect in a case under chapter 7 or 11 would be to 


discharge the trustee and any predecessor of the trust-


ee, and also the debtor, from any further liability for 


these taxes. 
The prompt audit procedure would not be available 


with respect to any tax liability as to which any return 


required to be filed on behalf of the estate is not filed 


with the proper tax authority. The House amendment 


also specifies that a discharge of the trustee or the 


debtor which would otherwise occur will not be grant-


ed, or will be void if the return filed on behalf of the es-


tate reflects fraud or material misrepresentation of 


facts. 
For purposes of the above prompt audit procedures, it 


is intended that the tax authority with which the re-


quest for audit is to be filed is, as the Federal taxes, 


the office of the District Director in the district where 


the bankruptcy case is pending. 
Under the House amendment, if the trustee does not 


request a prompt audit, the debtor would not be dis-


charged from possible transferee liability if any assets 


are returned to the debtor. 
Assessment after decision: As indicated above, the 


commencement of a bankruptcy case automatically 


stays assessment of any tax (sec. 362(a)(6)). However, 


the House amendment provides (sec. 505(c)) that if the 


bankruptcy court renders a final judgment with regard 


to any tax (under the rules discussed above), the tax 


authority may then make an assessment (if permitted 


to do so under otherwise applicable tax law) without 


waiting for termination of the case or confirmation of 


a reorganization plan. 
Trustee’s authority to appeal tax cases: The equiva-


lent provision in the House bill (sec. 505(b)) and in the 


Senate bill (sec. 362(h)) authorizing the trustee to pros-


ecute an appeal or review of a tax case are deleted as 


unnecessary. Section 541(a) of the House amendment 


provides that property of the estate is to include all 


legal or equitable interests of the debtor. These inter-


ests include the debtor’s causes of action, so that the 


specific provisions of the House and Senate bills are not 


needed. 


SENATE REPORT NO. 95–989 


Subsections (a) and (b) are derived, with only stylis-


tic changes, from section 2a(2A) of the Bankruptcy Act 


[section 11(a)(2A) of former title 11]. They permit deter-


mination by the bankruptcy court of any unpaid tax li-


ability of the debtor that has not been contested before 


or adjudicated by a judicial or administrative tribunal 


of competent jurisdiction before the bankruptcy case, 


and the prosecution by the trustee of an appeal from an 


order of such a body if the time for review or appeal has 


not expired before the commencement of the bank-


ruptcy case. As under current Bankruptcy Act § 2a (2A), 


Arkansas Corporation Commissioner v. Thompson, 313 U.S. 


132 (1941), remains good law to permit abstention where 


uniformity of assessment is of significant importance. 
Section (c) deals with procedures for obtaining a 


prompt audit of tax returns filed by the trustee in a liq-


uidation or reorganization case. Under the bill as origi-


nally introduced, a trustee who is ‘‘in doubt’’ concern-


ing tax liabilities of the estate incurred during a title 


11 proceeding could obtain a discharge from personal li-


ability for himself and the debtor (but not for the debt-


or or the debtor’s successor in a reorganization), pro-


vided that certain administrative procedures were fol-


lowed. The trustee could request a prompt tax audit by 
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the local, State, or Federal governmental unit. The 


taxing authority would have to notify the trustee and 


the court within sixty days whether it accepted the re-


turn or desired to audit the returns more fully. If an 


audit were conducted, the tax office would have to no-


tify the trustee of any tax deficiency within 4 months 


(subject to an extension of time if the court approved). 


These procedures would apply only to tax years com-


pleted on or before the case was closed and for which 


the trustee had filed a tax return. 


The committee bill eliminates the ‘‘in doubt’’ rule 


and makes mandatory (rather than optional) the trust-


ee’s request for a prompt audit of the estate’s tax re-


turns. In many cases, the trustee could not be certain 


that his returns raised no doubt about possible tax is-


sues. In addition, it is desirable not to create a situa-


tion where the taxing authority asserts a tax liability 


against the debtor (as transferee of surplus assets, if 


any, return to him) after the case is over; in any such 


situation, the debtor would be called on to defend a tax 


return which he did not prepare. Under the amendment, 


all disputes concerning these returns are to be resolved 


by the bankruptcy court, and both the trustee and the 


debtor himself do not then face potential post-bank-


ruptcy tax liabilities based on these returns. This re-


sult would occur as to the debtor, however, only in a 


liquidation case. 


In a reorganization in which the debtor or a successor 


to the debtor continues in existence, the trustee could 


obtain a discharge from personal liability through the 


prompt audit procedure, but the Treasury could still 


claim a deficiency against the debtor (or his successor) 


for additional taxes due on returns filed during the 


title 11 proceedings. 


HOUSE REPORT NO. 95–595 


Subsection (c) is new. It codifies in part the referee’s 


decision in In re Statmaster Corp., 465 F.2d 987 (5th Cir. 


1972). Its purpose is to protect the trustee from per-


sonal liability for a tax falling on the estate that is not 


assessed until after the case is closed. If necessary to 


permit expeditious closing of the case, the court, on re-


quest of the trustee, must order the governmental unit 


charged with the responsibility for collection or deter-


mination of the tax to audit the trustee’s return or be 


barred from attempting later collection. The court will 


be required to permit sufficient time to perform an 


audit, if the taxing authority requests it. The final 


order of the court and the payment of the tax deter-


mined in that order discharges the trustee, the debtor, 


and any successor to the debtor from any further liabil-


ity for the tax. See Plumb, The Tax Recommendations 


of the Commission on the Bankruptcy Laws: Tax Pro-


cedures, 88 Harv. L. Rev. 1360, 1423–42 (1975). 


AMENDMENTS 


1984—Subsec. (a)(2)(B)(i). Pub. L. 98–353 substituted 


‘‘or’’ for ‘‘and’’. 


EFFECTIVE DATE OF 1984 AMENDMENT 


Amendment by Pub. L. 98–353 effective with respect 


to cases filed 90 days after July 10, 1984, see section 


552(a) of Pub. L. 98–353, set out as a note under section 


101 of this title. 


SECTION REFERRED TO IN OTHER SECTIONS 


This section is referred to in section 106 of this title; 


title 26 sections 6212, 6512, 6532, 7437; title 28 section 


2201. 


§ 506. Determination of secured status 


(a) An allowed claim of a creditor secured by 


a lien on property in which the estate has an in-


terest, or that is subject to setoff under section 


553 of this title, is a secured claim to the extent 


of the value of such creditor’s interest in the es-


tate’s interest in such property, or to the extent 


of the amount subject to setoff, as the case may 


be, and is an unsecured claim to the extent that 


the value of such creditor’s interest or the 


amount so subject to setoff is less than the 


amount of such allowed claim. Such value shall 


be determined in light of the purpose of the 


valuation and of the proposed disposition or use 


of such property, and in conjunction with any 


hearing on such disposition or use or on a plan 


affecting such creditor’s interest. 


(b) To the extent that an allowed secured 


claim is secured by property the value of which, 


after any recovery under subsection (c) of this 


section, is greater than the amount of such 


claim, there shall be allowed to the holder of 


such claim, interest on such claim, and any rea-


sonable fees, costs, or charges provided for under 


the agreement under which such claim arose. 


(c) The trustee may recover from property se-


curing an allowed secured claim the reasonable, 


necessary costs and expenses of preserving, or 


disposing of, such property to the extent of any 


benefit to the holder of such claim. 


(d) To the extent that a lien secures a claim 


against the debtor that is not an allowed se-


cured claim, such lien is void, unless— 


(1) such claim was disallowed only under sec-


tion 502(b)(5) or 502(e) of this title; or 


(2) such claim is not an allowed secured 


claim due only to the failure of any entity to 


file a proof of such claim under section 501 of 


this title. 


(Pub. L. 95–598, Nov. 6, 1978, 92 Stat. 2583; Pub. L. 


98–353, title III, § 448, July 10, 1984, 98 Stat. 374.) 


HISTORICAL AND REVISION NOTES 


LEGISLATIVE STATEMENTS 


Section 506(a) of the House amendment adopts the 


provision contained in the Senate amendment and re-


jects a contrary provision as contained in H.R. 8200 as 


passed by the House. The provision contained in the 


Senate amendment and adopted by the House amend-


ment recognizes that an amount subject to set-off is 


sufficient to recognize a secured status in the holder of 


such right. Additionally a determination of what por-


tion of an allowed claim is secured and what portion is 


unsecured is binding only for the purpose for which the 


determination is made. Thus determinations for pur-


poses of adequate protection is not binding for purposes 


of ‘‘cram down’’ on confirmation in a case under chap-


ter 11. 


Section 506(b) of the House amendment adopts lan-


guage contained in the Senate amendment and rejects 


language contained in H.R. 8200 as passed by the House. 


If the security agreement between the parties provides 


for attorneys’ fees, it will be enforceable under title 11, 


notwithstanding contrary law, and is recoverable from 


the collateral after any recovery under section 506(c). 


Section 506(c) of the House amendment was contained 


in H.R. 8200 as passed by the House and adopted, ver-


batim, in the Senate amendment. Any time the trustee 


or debtor in possession expends money to provide for 


the reasonable and necessary cost and expenses of pre-


serving or disposing of a secured creditor’s collateral, 


the trustee or debtor in possession is entitled to re-


cover such expenses from the secured party or from the 


property securing an allowed secured claim held by 


such party. 


Section 506(d) of the House amendment is derived 


from H.R. 8200 as passed by the House and is adopted in 


lieu of the alternative test provided in section 506(d) of 


the Senate amendment. For purposes of section 506(d) 


of the House amendment, the debtor is a party in inter-


est. 
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1 So in original. The semicolon probably should be a period. 


Determination of Secured Status: The House amend-


ment deletes section 506(d)(3) of the Senate amend-


ment, which insures that a tax lien securing a non-


dischargeable tax claim is not voided because a tax au-


thority with notice or knowledge of the bankruptcy 


case fails to file a claim for the liability (as it may 


elect not to do, if it is clear there are insufficient as-


sets to pay the liability). Since the House amendment 


retains section 506(d) of the House bill that a lien is not 


voided unless a party in interest has requested that the 


court determine and allow or disallow the claim, provi-


sion of the Senate amendment is not necessary. 


SENATE REPORT NO. 95–989 


Subsection (a) of this section separates an under-


secured creditor’s claim into two parts: He has a se-


cured claim to the extent of the value of his collateral; 


and he has an unsecured claim for the balance of his 


claim. The subsection also provides for the valuation of 


claims which involve setoffs under section 553. While 


courts will have to determine value on a case-by-case 


basis, the subsection makes it clear that valuation is to 


be determined in light of the purpose of the valuation 


and the proposed disposition or use of the subject prop-


erty. This determination shall be made in conjunction 


with any hearing on such disposition or use of property 


or on a plan affecting the creditor’s interest. To illus-


trate, a valuation early in the case in a proceeding 


under sections 361–363 would not be binding upon the 


debtor or creditor at the time of confirmation of the 


plan. Throughout the bill, references to secured claims 


are only to the claim determined to be secured under 


this subsection, and not to the full amount of the credi-


tor’s claim. This provision abolishes the use of the 


terms ‘‘secured creditor’’ and ‘‘unsecured creditor’’ and 


substitutes in their places the terms ‘‘secured claim’’ 


and ‘‘unsecured claim.’’ 
Subsection (b) codifies current law by entitling a 


creditor with an oversecured claim to any reasonable 


fees (including attorney’s fees), costs, or charges pro-


vided under the agreement under which the claim 


arose. These fees, costs, and charges are secured claims 


to the extent that the value of the collateral exceeds 


the amount of the underlying claim. 
Subsection (c) also codifies current law by permitting 


the trustee to recover from property the value of which 


is greater than the sum of the claims secured by a lien 


on that property the reasonable, necessary costs and 


expenses of preserving, or disposing of, the property. 


The recovery is limited to the extent of any benefit to 


the holder of such claim. 
Subsection (d) provides that to the extent a secured 


claim is not allowed, its lien is void unless the holder 


had neither actual notice nor knowledge of the case, 


the lien was not listed by the debtor in a chapter 9 or 


11 case or such claim was disallowed only under section 


502(e). 


HOUSE REPORT NO. 95–595 


Subsection (d) permits liens to pass through the 


bankruptcy case unaffected. However, if a party in in-


terest requests the court to determine and allow or dis-


allow the claim secured by the lien under section 502 


and the claim is not allowed, then the lien is void to 


the extent that the claim is not allowed. The voiding 


provision does not apply to claims disallowed only 


under section 502(e), which requires disallowance of cer-


tain claims against the debtor by a codebtor, surety, or 


guarantor for contribution or reimbursement. 


AMENDMENTS 


1984—Subsec. (b). Pub. L. 98–353, § 448(a), inserted 


‘‘for’’ after ‘‘provided’’. 
Subsec. (d)(1). Pub. L. 98–353, § 448(b), substituted 


‘‘such claim was disallowed only under section 502(b)(5) 


or 502(e) of this title’’ for ‘‘a party in interest has not 


requested that the court determine and allow or dis-


allow such claim under section 502 of this title’’. 
Subsec. (d)(2). Pub. L. 98–353, § 448(b), substituted 


‘‘such claim is not an allowed secured claim due only 


to the failure of any entity to file a proof of such claim 


under section 501 of this title’’ for ‘‘such claim was dis-


allowed only under section 502(e) of this title’’. 


EFFECTIVE DATE OF 1984 AMENDMENT 


Amendment by Pub. L. 98–353 effective with respect 


to cases filed 90 days after July 10, 1984, see section 


552(a) of Pub. L. 98–353, set out as a note under section 


101 of this title. 


SECTION REFERRED TO IN OTHER SECTIONS 


This section is referred to in sections 106, 349, 522, 551, 


552, 901, 1111, 1123, 1222, 1322 of this title. 


§ 507. Priorities 


(a) The following expenses and claims have 


priority in the following order: 
(1) First, administrative expenses allowed 


under section 503(b) of this title, and any fees 


and charges assessed against the estate under 


chapter 123 of title 28. 
(2) Second, unsecured claims allowed under 


section 502(f) of this title. 
(3) Third, allowed unsecured claims, but only 


to the extent of $4,000 for each individual or 


corporation, as the case may be, earned within 


90 days before the date of the filing of the peti-


tion or the date of the cessation of the debt-


or’s business, whichever occurs first, for— 
(A) wages, salaries, or commissions, in-


cluding vacation, severance, and sick leave 


pay earned by an individual; or 
(B) sales commissions earned by an indi-


vidual or by a corporation with only 1 em-


ployee, acting as an independent contractor 


in the sale of goods or services for the debtor 


in the ordinary course of the debtor’s busi-


ness if, and only if, during the 12 months 


preceding that date, at least 75 percent of 


the amount that the individual or corpora-


tion earned by acting as an independent con-


tractor in the sale of goods or services was 


earned from the debtor; 1 


(4) Fourth, allowed unsecured claims for 


contributions to an employee benefit plan— 
(A) arising from services rendered within 


180 days before the date of the filing of the 


petition or the date of the cessation of the 


debtor’s business, whichever occurs first; but 


only 
(B) for each such plan, to the extent of— 


(i) the number of employees covered by 


each such plan multiplied by $4,000; less 


(ii) the aggregate amount paid to such 


employees under paragraph (3) of this sub-


section, plus the aggregate amount paid by 


the estate on behalf of such employees to 


any other employee benefit plan. 


(5) Fifth, allowed unsecured claims of per-


sons— 


(A) engaged in the production or raising of 


grain, as defined in section 557(b) of this 


title, against a debtor who owns or operates 


a grain storage facility, as defined in section 


557(b) of this title, for grain or the proceeds 


of grain, or 


(B) engaged as a United States fisherman 


against a debtor who has acquired fish or 


fish produce from a fisherman through a sale 
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or conversion, and who is engaged in operat-


ing a fish produce storage or processing fa-


cility— 


but only to the extent of $4,000 for each such 


individual. 
(6) Sixth, allowed unsecured claims of indi-


viduals, to the extent of $1,800 for each such 


individual, arising from the deposit, before the 


commencement of the case, of money in con-


nection with the purchase, lease, or rental of 


property, or the purchase of services, for the 


personal, family, or household use of such in-


dividuals, that were not delivered or provided. 
(7) Seventh, allowed claims for debts to a 


spouse, former spouse, or child of the debtor, 


for alimony to, maintenance for, or support of 


such spouse or child, in connection with a sep-


aration agreement, divorce decree or other 


order of a court of record, determination made 


in accordance with State or territorial law by 


a governmental unit, or property settlement 


agreement, but not to the extent that such 


debt— 
(A) is assigned to another entity, volun-


tarily, by operation of law, or otherwise; or 
(B) includes a liability designated as ali-


mony, maintenance, or support, unless such 


liability is actually in the nature of ali-


mony, maintenance or support. 


(8) Eighth, allowed unsecured claims of gov-


ernmental units, only to the extent that such 


claims are for— 
(A) a tax on or measured by income or 


gross receipts— 
(i) for a taxable year ending on or before 


the date of the filing of the petition for 


which a return, if required, is last due, in-


cluding extensions, after three years be-


fore the date of the filing of the petition; 
(ii) assessed within 240 days, plus any 


time plus 30 days during which an offer in 


compromise with respect to such tax that 


was made within 240 days after such as-


sessment was pending, before the date of 


the filing of the petition; or 
(iii) other than a tax of a kind specified 


in section 523(a)(1)(B) or 523(a)(1)(C) of this 


title, not assessed before, but assessable, 


under applicable law or by agreement, 


after, the commencement of the case; 


(B) a property tax assessed before the com-


mencement of the case and last payable 


without penalty after one year before the 


date of the filing of the petition; 
(C) a tax required to be collected or with-


held and for which the debtor is liable in 


whatever capacity; 
(D) an employment tax on a wage, salary, 


or commission of a kind specified in para-


graph (3) of this subsection earned from the 


debtor before the date of the filing of the pe-


tition, whether or not actually paid before 


such date, for which a return is last due, 


under applicable law or under any extension, 


after three years before the date of the filing 


of the petition; 
(E) an excise tax on— 


(i) a transaction occurring before the 


date of the filing of the petition for which 


a return, if required, is last due, under ap-


plicable law or under any extension, after 


three years before the date of the filing of 


the petition; or 


(ii) if a return is not required, a trans-


action occurring during the three years 


immediately preceding the date of the fil-


ing of the petition; 


(F) a customs duty arising out of the im-


portation of merchandise— 


(i) entered for consumption within one 


year before the date of the filing of the pe-


tition; 


(ii) covered by an entry liquidated or re-


liquidated within one year before the date 


of the filing of the petition; or 


(iii) entered for consumption within four 


years before the date of the filing of the 


petition but unliquidated on such date, if 


the Secretary of the Treasury certifies 


that failure to liquidate such entry was 


due to an investigation pending on such 


date into assessment of antidumping or 


countervailing duties or fraud, or if infor-


mation needed for the proper appraisement 


or classification of such merchandise was 


not available to the appropriate customs 


officer before such date; or 


(G) a penalty related to a claim of a kind 


specified in this paragraph and in compensa-


tion for actual pecuniary loss. 


(9) Ninth, allowed unsecured claims based 


upon any commitment by the debtor to a Fed-


eral depository institutions regulatory agency 


(or predecessor to such agency) to maintain 


the capital of an insured depository institu-


tion. 


(b) If the trustee, under section 362, 363, or 364 


of this title, provides adequate protection of the 


interest of a holder of a claim secured by a lien 


on property of the debtor and if, notwithstand-


ing such protection, such creditor has a claim 


allowable under subsection (a)(1) of this section 


arising from the stay of action against such 


property under section 362 of this title, from the 


use, sale, or lease of such property under section 


363 of this title, or from the granting of a lien 


under section 364(d) of this title, then such 


creditor’s claim under such subsection shall 


have priority over every other claim allowable 


under such subsection. 


(c) For the purpose of subsection (a) of this 


section, a claim of a governmental unit arising 


from an erroneous refund or credit of a tax has 


the same priority as a claim for the tax to which 


such refund or credit relates. 


(d) An entity that is subrogated to the rights 


of a holder of a claim of a kind specified in sub-


section (a)(3), (a)(4), (a)(5), (a)(6), (a)(7), (a)(8), or 


(a)(9) of this section is not subrogated to the 


right of the holder of such claim to priority 


under such subsection. 


(Pub. L. 95–598, Nov. 6, 1978, 92 Stat. 2583; Pub. L. 


98–353, title III, §§ 350, 449, July 10, 1984, 98 Stat. 


358, 374; Pub. L. 101–647, title XXV, § 2522(d), Nov. 


29, 1990, 104 Stat. 4867; Pub. L. 103–394, title I, 


§ 108(c), title II, § 207, title III, § 304(c), title V, 


§ 501(b)(3), (d)(11), Oct. 22, 1994, 108 Stat. 4112, 


4123, 4132, 4142, 4145.) 
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HISTORICAL AND REVISION NOTES 


LEGISLATIVE STATEMENTS 


Section 507(a)(3) of the House amendment represents 


a compromise dollar amount and date for the priority 


between similar provisions contained in H.R. 8200 as 


passed by the House and the Senate amendments. A 


similar compromise is contained in section 507(a)(4). 
Section 507(a)(5) represents a compromise on amount 


between the priority as contained in H.R. 8200 as passed 


by the House and the Senate amendment. The Senate 


provision for limiting the priority to consumers having 


less than a fixed gross income is deleted. 
Section 507(a)(6) of the House amendment represents 


a compromise between similar provisions contained in 


H.R. 8200 as passed by the House and the Senate amend-


ment. 
Section 507(b) of the House amendment is new and is 


derived from the compromise contained in the House 


amendment with respect to adequate protection under 


section 361. Subsection (b) provides that to the extent 


adequate protection of the interest of a holder of a 


claim proves to be inadequate, then the creditor’s 


claim is given priority over every other allowable 


claim entitled to distribution under section 507(a). Sec-


tion 507(b) of the Senate amendment is deleted. 
Section 507(c) of the House amendment is new. Sec-


tion 507(d) of the House amendment prevents subroga-


tion with respect to priority for certain priority 


claims. Subrogation with respect to priority is in-


tended to be permitted for administrative claims and 


claims arising during the gap period. 
Priorities: Under the House amendment, taxes re-


ceive priority as follows: 
First. Administration expenses: The amendment gen-


erally follows the Senate amendment in providing ex-


pressly that taxes incurred during the administration 


of the estate share the first priority given to adminis-


trative expenses generally. Among the taxes which re-


ceives first priority, as defined in section 503, are the 


employees’ and the employer’s shares of employment 


taxes on wages earned and paid after the petition is 


filed. Section 503(b)(1) also includes in administration 


expenses a tax liability arising from an excessive allow-


ance by a tax authority of a ‘‘quickie refund’’ to the es-


tate. (In the case of Federal taxes, such refunds are al-


lowed under special rules based on net operating loss 


carrybacks (sec. 6411 of the Internal Revenue Code 


[title 26]). 
An exception is made to first priority treatment for 


taxes incurred by the estate with regard to the employ-


er’s share of employment taxes on wages earned from 


the debtor before the petition but paid from the estate 


after the petition has been filed. In this situation, the 


employer’s tax receives either sixth priority or general 


claim treatment. 
The House amendment also adopts the provisions of 


the Senate amendment which include in the definition 


of administrative expenses under section 503 any fine, 


penalty (including ‘‘additions to tax’’ under applicable 


tax laws) or reduction in credit imposed on the estate. 
Second. ‘‘Involuntary gap’’ claims: ‘‘Involuntary 


gap’’ creditors are granted second priority by para-


graph (2) of section 507(a). This priority includes tax 


claims arising in the ordinary course of the debtor’s 


business or financial affairs after he has been placed in-


voluntarily in bankruptcy but before a trustee is ap-


pointed or before the order for relief. 
Third. Certain taxes on prepetition wages: Wage 


claims entitled to third priority are for compensation 


which does not exceed $2,000 and was earned during the 


90 days before the filing of the bankruptcy petition or 


the cessation of the debtor’s business. Certain employ-


ment taxes receive third priority in payment from the 


estate along with the payment of wages to which the 


taxes relate. In the case of wages earned before the fil-


ing of the petition, but paid by the trustee (rather than 


by the debtor) after the filing of the petition, claims or 


the employees’ share of the employment taxes (with-


held income taxes and the employees’ share of the so-


cial security or railroad retirement tax) receive third 


priority to the extent the wage claims themselves are 


entitled to this priority. 
In the case of wages earned from and paid by the 


debtor before the filing of the petition, the employer’s 


share of the employment taxes on these wages paid by 


the debtor receives sixth priority or, if not entitled to 


that priority, are treated only as general claims. Under 


the House amendment, the employer’s share of employ-


ment taxes on wages earned by employees of the debt-


or, but paid by the trustee after the filing of the bank-


ruptcy petition, will also receive sixth priority to the 


extent that claims for the wages receive third priority. 


To the extent the claims for wages do not receive third 


priority, but instead are treated only as general claims, 


claims for the employer’s share of the employment 


taxes attributable to those wages will also be treated 


as general claims. In calculating the amounts payable 


as general wage claims, the trustee must pay the em-


ployer’s share of employment taxes on such wages. 
Sixth priority. The House amendment modifies the 


provisions of both the House bill and Senate amend-


ment in the case of sixth priority taxes. Under the 


amendment, the following Federal, State and local 


taxes are included in the sixth priority: 
First. Income and gross receipts taxes incurred before 


the date of the petition for which the last due date of 


the return, including all extensions of time granted to 


file the return, occurred within 3 years before the date 


on which the petition was filed, or after the petition 


date. Under this rule, the due date of the return, rather 


than the date on which the taxes were assessed, deter-


mines the priority. 
Second. Income and gross receipts taxes assessed at 


any time within 240 days before the petition date. 


Under this rule, the date on which the governmental 


unit assesses the tax, rather than the due date of the 


return, determines the priority. 
If, following assessment of a tax, the debtor submits 


an offer in compromise to the governmental unit, the 


House amendment provides that the 240-day period is to 


be suspended for the duration of the offer and will re-


sume running after the offer is withdrawn or rejected 


by the governmental unit, but the tax liability will re-


ceive priority if the title 11 petition is filed during the 


balance of the 240-day period or during a minimum of 


30 days after the offer is withdrawn or rejected. This 


rule modifies a provision of the Senate amendment 


dealing specifically with offers in compromise. Under 


the modified rule, if, after the assessment, an offer in 


compromise is submitted by the debtor and is still 


pending (without having been accepted or rejected) at 


the date on which a title 11 petition is filed, the under-


lying liability will receive sixth priority. However, if 


an assessment of a tax liability is made but the tax is 


not collected within 240 days, the tax will not receive 


priority under section 507(a)(6)(A)(i) and the debtor 


cannot revive a priority for that tax by submitting an 


offer in compromise. 
Third. Income and gross receipts taxes not assessed 


before the petition date but still permitted, under 


otherwise applicable tax laws, to be assessed. Thus, for 


example, a prepetition tax liability is to receive sixth 


priority under this rule if, under the applicable statute 


of limitations, the tax liability can still be assessed by 


the tax authority. This rule also covers situations re-


ferred to in section 507(a)(6)(B)(ii) of the Senate amend-


ment where the assessment or collection of a tax was 


prohibited before the petition pending exhaustion of ju-


dicial or administrative remedies, except that the 


House amendment eliminates the 300-day limitation of 


the Senate bill. So, for example, if before the petition 


a debtor was engaged in litigation in the Tax Court, 


during which the Internal Revenue Code [title 26] bars 


the Internal Revenue Service from assessing or collect-


ing the tax, and if the tax court decision is made in 


favor of the Service before the petition under title 11 is 


filed, thereby lifting the restrictions on assessment and 


collection, the tax liability will receive sixth priority 


even if the tax authority does not make an assessment 
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within 300 days before the petition (provided, of course, 


that the statute of limitations on assessment has not 


expired by the petition date). 
In light of the above categories of the sixth priority, 


and tax liability of the debtor (under the Internal Reve-


nue Code [title 26] or State or local law) as a transferee 


of property from another person will receive sixth pri-


ority without the limitations contained in the Senate 


amendment so long as the transferee liability had not 


been assessed by the tax authority by the petition date 


but could still have been assessed by that date under 


the applicable tax statute of limitations or, if the 


transferee liability had been assessed before the peti-


tion, the assessment was made no more than 240 days 


before the petition date. 
Also in light of the above categories, the treatment 


of prepetition tax liabilities arising from an excessive 


allowance to the debtor of a tentative carryback ad-


justment, such as a ‘‘quickie refund’’ under section 6411 


of the Internal Revenue Code [title 26] is revised as fol-


lows: If the tax authority has assessed the additional 


tax before the petition, the tax liability will receive 


priority if the date of assessment was within 240 days 


before the petition date. If the tax authority had not 


assessed the additional tax by the petition, the tax li-


ability will still receive priority so long as, on the peti-


tion date, assessment of the liability is not barred by 


the statute of limitations. 
Fourth. Any property tax assessed before the com-


mencement of the case and last payable without pen-


alty within 1 year before the petition, or thereafter. 
Fifth. Taxes which the debtor was required by law to 


withhold or collect from others and for which he is lia-


ble in any capacity, regardless of the age of the tax 


claims. This category covers the so-called ‘‘trust fund’’ 


taxes, that is, income taxes which an employer is re-


quired to withhold from the pay of his employees, and 


the employees’ share of social security taxes. 
In addition, this category includes the liability of a 


responsible officer under the Internal Revenue Code 


(sec. 6672) [title 26] for income taxes or for the employ-


ees’ share of social security taxes which that officer 


was responsible for withholding from the wages of em-


ployees and paying to the Treasury, although he was 


not himself the employer. This priority will operate 


when a person found to be a responsible officer has him-


self filed in title 11, and the priority will cover the 


debtor’s responsible officer liability regardless of the 


age of the tax year to which the tax relates. The U.S. 


Supreme Court has interpreted present law to require 


the same result as will be reached under this rule. U.S. 


v. Sotelo, 436 U.S. 268 (1978) [98 S.Ct. 1795, 56 L.Ed.2d 275, 


rehearing denied 98 S.Ct. 3126, 438 U.S. 907, 57 L.Ed.2d 


1150]. 
This category also includes the liability under sec-


tion 3505 of the Internal Revenue Code [26 U.S.C. 3505] 


of a taxpayer who loans money for the payment of 


wages or other compensation. 
Sixth. The employer’s share of employment taxes on 


wages paid before the petition and on third-priority 


wages paid postpetition by the estate. The priority 


rules under the House amendment governing employ-


ment taxes can thus be summarized as follows: Claims 


for the employees’ shares of employment taxes attrib-


utable to wages both earned and paid before the filing 


of the petition are to receive sixth priority. In the case 


of employee wages earned, but not paid, before the fil-


ing of the bankruptcy petition, claims for the employ-


ees’ share of employment taxes receive third priority 


to the extent the wages themselves receive third prior-


ity. Claims which relate to wages earned before the pe-


tition, but not paid before the petition (and which are 


not entitled to the third priority under the rule set out 


above), will be paid as general claims. Since the related 


wages will receive no priority, the related employment 


taxes would also be paid as nonpriority general claims. 
The employer’s share of the employment taxes on 


wages earned and paid before the bankruptcy petition 


will receive sixth priority to the extent the return for 


these taxes was last due (including extensions of time) 


within 3 years before the filing of the petition, or was 


due after the petition was filed. Older tax claims of this 


nature will be payable as general claims. In the case of 


wages earned by employees before the petition, but ac-


tually paid by the trustee (as claims against the estate) 


after the title 11 case commenced, the employer’s share 


of the employment taxes on third priority wages will be 


payable as sixth priority claims and the employer’s 


taxes on prepetition wages which are treated only as 


general claims will be payable only as general claims. 


In calculating the amounts payable as general wage 


claims, the trustee must pay the employer’s share of 


employment taxes on such wages. The House amend-


ment thus deletes the provision of the Senate amend-


ment that certain employer taxes receive third priority 


and are to be paid immediately after payment of third 


priority wages and the employees’ shares of employ-


ment taxes on those wages. 
In the case of employment taxes relating to wages 


earned and paid after the petition, both the employees’ 


shares and the employer’s share will receive first prior-


ity as administration expenses of the estate. 
Seventh. Excise taxes on transactions for which a re-


turn, if required, is last due, under otherwise applicable 


law or under any extension of time to file the return, 


within 3 years before the petition was filed, or there-


after. If a return is not required with regard to a par-


ticular excise tax, priority is given if the transaction or 


event itself occurred within 3 years before the date on 


which the title 11 petition was filed. All Federal, State 


or local taxes generally considered or expressly treated 


as excises are covered by this category, including sales 


taxes, estate and gift taxes, gasoline and special fuel 


taxes, and wagering and truck taxes. 
Eighth. Certain unpaid customs duties. The House 


amendment covers in this category duties on imports 


entered for consumption within 1 year before the filing 


of the petition, but which are still unliquidated on the 


petition date; duties covered by an entry liquidated or 


reliquidated within 1 year before the petition date; and 


any duty on merchandise entered for consumption 


within 4 years before the petition but not liquidated on 


the petition date, if the Secretary of the Treasury or 


his delegate certifies that duties were not liquidated 


because of possible assessment of antidumping or coun-


tervailing duties or fraud penalties. 
For purposes of the above priority rules, the House 


amendment adopts the provision of the Senate bill that 


any tax liability which, under otherwise applicable tax 


law, is collectible in the form of a ‘‘penalty,’’ is to be 


treated in the same manner as a tax liability. In bank-


ruptcy terminology, such tax liabilities are referred to 


as pecuniary loss penalties. Thus, any tax liability 


which under the Internal Revenue Code [title 26] or 


State or local tax law is payable as a ‘‘penalty,’’ in ad-


dition to the liability of a responsible person under sec-


tion 6672 of the Internal Revenue Code [26 U.S.C. 6672] 


will be entitled to the priority which the liability 


would receive if it were expressly labeled as a ‘‘tax’’ 


under the applicable tax law. However, a tax penalty 


which is punitive in nature is given subordi- nated 


treatment under section 726(a)(4). 
The House amendment also adopts the provision of 


the Senate amendment that a claim arising from an er-


roneous refund or credit of tax, other than a ‘‘quickie 


refund,’’ is to receive the same priority as the tax to 


which the refund or credit relates. 
The House amendment deletes the express provision 


of the Senate amendment that a tax liability is to re-


ceive sixth priority if it satisfies any one of the sub-


paragraphs of section 507(a)(6) even if the liability fails 


to satisfy the terms of one or more other subpara-


graphs. No change of substance is intended by the dele-


tion, however, in light of section 102(5) of the House 


amendment, providing a rule of construction that the 


word ‘‘or’’ is not intended to be exclusive. 
The House amendment deletes from the express prior-


ity categories of the Senate amendment the priority 


for a debtor’s liability as a third party for failing to 


surrender property or to pay an obligation in response 
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to a levy for taxes of another, and the priority for 


amounts provided for under deferred payment agree-


ments between a debtor and the tax authority. 
The House amendment also adopts the substance of 


the definition in section 346(a) the Senate amendment 


of when taxes are to be considered ‘‘incurred’’ except 


that the House amendment applies these definitions 


solely for purposes of determining which category of 


section 507 tests the priority of a particular tax liabil-


ity. Thus, for example, the House amendment contains 


a special rule for the treatment of taxes under the 45- 


day exception to the preference rules under section 547 


and the definitions of when a tax is incurred for prior-


ity purposes are not to apply to such preference rules. 


Under the House amendment, for purposes of the prior-


ity rules, a tax on income for a particular period is to 


be considered ‘‘incurred’’ on the last day of the period. 


A tax on or measured by some event, such as the pay-


ment of wages or a transfer by reason of death or gift, 


or an excise tax on a sale or other transaction, is to be 


considered ‘‘incurred’’ on the date of the transaction or 


event. 


SENATE REPORT NO. 95–989 


Section 507 specifies the kinds of claims that are en-


titled to priority in distribution, and the order of their 


priority. Paragraph (1) grants first priority to allowed 


administrative expenses and to fees and charges as-


sessed against the estate under chapter 123 [§ 1911 et 


seq.] of title 28. Taxes included as administrative ex-


penses under section 503(b)(1) of the bill generally re-


ceive the first priority, but the bill makes certain 


qualifications: Examples of these specially treated 


claims are the estate’s liability for recapture of an in-


vestment tax credit claimed by the debtor before the 


title 11 case (this liability receives sixth priority) and 


the estate’s employment tax liabilities on wages earned 


before, but paid after, the petition was filed (this liabil-


ity generally receives the same priority as the wages). 
‘‘Involuntary gap’’ creditors, granted first priority 


under current law, are granted second priority by para-


graph (2). This priority, covering claims arising in the 


ordinary course of the debtor’s business or financial af-


fairs after a title 11 case has begun but before a trustee 


is appointed or before the order for relief, includes 


taxes incurred during the conduct of such activities. 
Paragraph (3) expands and increases the wage prior-


ity found in current section 64a(2) [section 104(a)(2) of 


former title 11]. The amount entitled to priority is 


raised from $600 to $1,800. The former figure was last 


adjusted in 1926. Inflation has made it nearly meaning-


less, and the bill brings it more than up to date. The 


three month limit of current law is retained, but is 


modified to run from the earlier of the date of the fil-


ing of the petition or the date of the cessation of the 


debtor’s business. The priority is expanded to cover va-


cation, severance, and sick leave pay. The bill adds to 


the third priority so-called ‘‘trust fund’’ taxes, that is, 


withheld income taxes and the employees’ share of the 


social security or railroad retirement taxes, but only to 


the extent that the wages on which taxes are imposed 


are themselves entitled to third priority. 
The employer’s share, the employment tax and the 


employer’s share of the social security or railroad re-


tirement tax on third priority compensation, is also in-


cluded in the third priority category, but only if, and 


to the extent that the wages and related trust fund 


taxes have first been paid in full. Because of the claim-


ants urgent need for their wages in the typical cases, 


the employer’s taxes should not be paid before the wage 


claims entitled to priority, as well as the related trust 


fund taxes, are fully paid. 
Paragraph (4) overrules United States v. Embassy Res-


taurant, 359 U.S. 29 (1958), which held that fringe bene-


fits were not entitled to wage priority status. The bill 


recognizes the realities of labor contract negotiations, 


where fringe benefits may be substituted for wage de-


mands. The priority granted is limited to claims for 


contributions to employee benefit plans such as pen-


sion plans, health or life insurance plans, and others, 


arising from services rendered within 120 days before 


the commencement of the case or the date of cessation 


of the debtor’s business, whichever occurs first. The 


dollar limit placed on the total of all contributions 


payable under this paragraph is equal to the difference 


between the maximum allowable priority under para-


graph (3), $1,800, times the number of employees cov-


ered by the plan less the actual distributions under 


paragraph (3) with respect to these employees. 
Paragraph (5) is a new priority for consumer credi-


tors—those who have deposited money in connection 


with the purchase, lease, or rental of property, or the 


purchase of services, for their personal, family, or 


household use, that were not delivered or provided. The 


priority amount is not to exceed $600. In order to reach 


only those persons most deserving of this special prior-


ity, it is limited to individuals whose adjustable gross 


income from all sources derived does not exceed $20,000. 


See Senate Hearings, testimony of Prof. Vern Country-


man, at pp. 848–849. The income of the husband and wife 


should be aggregated for the purposes of the $20,000 


limit if either or both spouses assert such a priority 


claim. 
The sixth priority is for certain taxes. Priority is 


given to income taxes for a taxable year that ended on 


or before the date of the filing of the petition, if the 


last due date of the return for such year occurred not 


more than 3 years immediately before the date on 


which the petition was filed (§ 507(a)(6)(A)(i)). For the 


purposes of this rule, the last due date of the return is 


the last date under any extension of time to file the re-


turn which the taxing authority may have granted the 


debtor. 
Employment taxes and transfer taxes (including gift, 


estate, sales, use and other excise taxes) are also given 


sixth priority if the transaction or event which gave 


rise to the tax occurred before the petition date, pro-


vided that the required return or report of such tax li-


abilities was last due within 3 years before the petition 


was filed or was last due after the petition date 


(§ 507(a)(6)(A)(ii)). The employment taxes covered under 


this rule are the employer’s share of the social security 


and railroad retirement taxes and required employer 


payments toward unemployment insurance. 
Priority is given to income taxes and other taxes of 


a kind described in section 507(a)(6)(A)(i) and (ii) which 


the Federal, State, or local tax authority had assessed 


within 3 years after the last due date of the return, 


that is, including any extension of time to file the re-


turn, if the debtor filed in title 11 within 240 days after 


the assessment was made (§ 507(a)(6)(B)(i)). This rule 


may bring into the sixth priority the debtor’s tax li-


ability for some taxable years which would not qualify 


for priority under the general three-year rule of section 


507(a)(6)(A). 
The sixth priority category also includes taxes which 


the tax authority was barred by law from assessing or 


collecting at any time during the 300 days before the 


petition under title 11 was filed (§ 507(a)(6)(B)(ii)). In the 


case of certain Federal taxes, this preserves a priority 


for tax liabilities for years more than three years be-


fore the filing of the petition where the debtor and the 


Internal Revenue Service were negotiating over an 


audit of the debtor’s returns or were engaged in litiga-


tion in the Tax Court. In such situations, the tax law 


prohibits the service’s right to assess a tax deficiency 


until ninety days after the service sends the taxpayer 


a deficiency letter or, if the taxpayer files a petition in 


the Tax Court during that 90-day period, until the out-


come of the litigation. A similar priority exists in 


present law, except that the taxing authority is al-


lowed no time to assess and collect the taxes after the 


restrictions on assessment (discussed above) are lifted. 


Some taxpayers have exploited this loophole by filing 


in bankruptcy immediately after the end of the 90-day 


period or immediately after the close of Tax Court pro-


ceedings. The bill remedies this defect by preserving a 


priority for taxes the assessment of which was barred 


by law by giving the tax authority 300 days within 


which to make the assessment after the lifting of the 
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bar and then to collect or file public notice of its tax 


lien. Thus, if a taxpayer files a title 11 petition at any 


time during that 300-day period, the tax deficiency will 


be entitled to priority. If the petition is filed more than 


300 days after the restriction on assessment was lifted, 


the taxing authority will not have priority for the tax 


deficiency. 
Taxes for which an offer in compromise was with-


drawn by the debtor, or rejected by a governmental 


unit, within 240 days before the petition date 


(§ 507(a)(6)(B)(iii)) will also receive sixth priority. This 


rule closes a loophole under present law under which, 


following an assessment of tax, some taxpayers have 


submitted a formal offer in compromise, dragged out 


negotiations with the taxing authority until the tax li-


ability would lose priority under the three-year prior-


ity period of present law, and then filed in bankruptcy 


before the governmental unit could take collection 


steps. 
Also included are certain taxes for which no return or 


report is required by law (§ 507(a)(6)(C)), if the taxable 


transaction occurred within three years before the peti-


tion was filed. 
Taxes (not covered by the third priority) which the 


debtor was required by law to withhold or collect from 


others and for which he is liable in any capacity, re-


gardless of the age of the tax claims (§ 507(a)(6)(D)) are 


included. This category covers the so-called ‘‘trust 


fund’’ taxes, that is, income taxes which an employer is 


required to withhold from the pay of his employees, the 


employees’ shares of social security and railroad retire-


ment taxes, and also Federal unemployment insurance. 


This category also includes excise taxes which a seller 


of goods or services is required to collect from a buyer 


and pay over to a taxing authority. 
This category also covers the liability of a respon-


sible corporate officer under the Internal Revenue Code 


[title 26] for income taxes or for the employees’ share 


of employment taxes which, under the tax law, the em-


ployer was required to withhold from the wages of em-


ployees. This priority will operate where a person found 


to be a responsible officer has himself filed a petition 


under title 11, and the priority covers the debtor’s li-


ability as an officer under the Internal Revenue Code, 


regardless of the age of the tax year to which the tax 


relates. 
The priority rules under the bill governing employ-


ment taxes can be summarized as follows: In the case 


of wages earned and actually paid before the petition 


under title 11 was filed, the liability for the employees’ 


share of the employment taxes, regardless of the pre-


petition year in which the wages were earned and paid. 


The employer’s share of the employment taxes on all 


wages earned and paid before the petition receive sixth 


priority; generally, these taxes will be those for which 


a return was due within three years before the petition. 


With respect to wages earned by employees before the 


petition but actually paid by the trustee after the title 


11 case commenced, taxes required to be withheld re-


ceives the same priority as the wages themselves. Thus, 


the employees’ share of taxes on third priority wages 


also receives third priority. Taxes on the balance of 


such wages receive no priority and are collectible only 


as general claims because the wages themselves are 


payable only as general claims and liability for the 


taxes arises only to the extent the wages are actually 


paid. The employer’s share of employment taxes on 


third priority wages earned before the petition but paid 


after the petition was filed receives third priority, but 


only if the wages in this category have first been paid 


in full. Assuming there are sufficient funds to pay third 


priority wages and the related employer taxes in full, 


the employer’s share of taxes on the balance of wage 


payments becomes a general claim (because the wages 


themselves are payable as general claims). Both the 


employees’ and the employer’s share of employment 


taxes on wages earned and paid after the petition was 


filed receive first priority as administrative expenses. 
Also covered by this sixth priority are property taxes 


required to be assessed within 3 years before the filing 


of the petition (§ 507(a)(6)(E)). 


Taxes attributable to a tentative carryback adjust-


ment received by the debtor before the petition was 


filed, such as a ‘‘quickie refund’’ received under section 


6411 of the Internal Revenue Code [title 26] 


(§ 507(a)(6)(F)) are included. However, the tax claim 


against the debtor will rein a prepetition loss year for 


which the tax return was last due, including exten-


sions, within 3 years before the petition was filed. 
Taxes resulting from a recapture, occasioned by a 


transfer during bankruptcy, of a tax credit or deduc-


tion taken during an earlier tax year (§ 507(a)(6)(G)) are 


included. A typical example occurs when there is a sale 


by the trustee of depreciable property during the case 


and depreciation deductions taken in prepetition years 


are subject to recapture under section 1250 of the Code 


[title 26]. 
Taxes owed by the debtor as a transferee of assets 


from another person who is liable for a tax, if the tax 


claim against the transferor would have received prior-


ity in a chapter 11 case commenced by the transferor 


within 1 year before the date of the petition filed by the 


transferee (§ 507(a)(6)(H)), are included. 
Also included are certain tax payments required to 


have been made during the 1 year immediately before 


the petition was filed, where the debtor had previously 


entered into a deferred payment agreement (including 


an offer in compromise) to pay an agreed liability in 


periodic installments but had become delinquent in one 


or more installments before the petition was filed 


(§ 507(a)(6)(I)). This priority covers all types of deferred 


or part payment agreements. The priority covers only 


installments which first became due during the 1 year 


before the petition but which remained unpaid at the 


date of the petition. The priority does not come into 


play, however, if before the case began or during the 


case, the debtor and the taxing authority agree to a 


further extension of time to pay the delinquent 


amounts. 
Certain tax-related liabilities which are not true 


taxes or which are not collected by regular assessment 


procedures (§ 507(a)(6)(J)) are included. One type of li-


ability covered in this category is the liability under 


section 3505 of the Internal Revenue Code [title 26] of a 


lender who pays wages directly to employees of another 


employer or who supplies funds to an employer for the 


payment of wages. Another is the liability under sec-


tion 6332 of the Internal Revenue Code [title 26], of a 


person who fails to turn over money or property of the 


taxpayer in response to a levy. Since the taxing author-


ity must collect such a liability from the third party 


by suit rather than normal assessment procedures, an 


extra year is added to the normal 3-year priority peri-


ods. If a suit was commenced by the taxing authority 


within the four-year period and before the petition was 


filed, the priority is also preserved, provided that the 


suit had not terminated more than 1 year before the 


date of the filing of the petition. 
Also included are certain unpaid customs duties 


which have not grown unreasonably ‘‘stale’’ 


(§ 507(a)(6)(K)). These include duties on imports entered 


for consumption with 3 years before the filing of the pe-


tition if the duties are still unliquidated on the peti-


tion date. If an import entry has been liquidated (in 


general, liquidation is in an administrative determina-


tion of the value and tariff rate of the item) or reliq-


uidated, within two years of the filing of the petition 


the customs liability is given priority. If the Secretary 


of the Treasury certifies that customs duties were not 


liquidated because of an investigation into possible as-


sessment of antidumping or countervailing duties, or 


because of fraud penalties, duties not liquidated for 


this reason during the five years before the importer 


filed under title 11 also will receive priority. 
Subsection (a) of this section also provides specifi-


cally that interest on sixth priority tax claims accrued 


before the filing of the petition is also entitled to sixth 


priority. 
Subsection (b) of this section provides that any fine 


or penalty which represents compensation for actual 


pecuniary loss of a governmental unit, and which in-
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volves a tax liability entitled to sixth priority, is to re-


ceive the same priority. 


Subsection (b) also provides that a claim arising from 


an erroneous refund or credit of tax is to be given the 


same priority as the tax to which the refund or credit 


relates. 


AMENDMENTS 


1994—Subsec. (a)(3). Pub. L. 103–394, § 207, amended 


par. (3) generally. Prior to amendment, par. (3) read as 


follows: ‘‘Third, allowed unsecured claims for wages, 


salaries, or commissions, including vacation, sever-


ance, and sick leave pay— 


‘‘(A) earned by an individual within 90 days before 


the date of the filing of the petition or the date of the 


cessation of the debtor’s business, whichever occurs 


first; but only 


‘‘(B) to the extent of $2,000 for each such individ-


ual.’’ 


Subsec. (a)(4)(B)(i). Pub. L. 103–394, § 108(c)(1), sub-


stituted ‘‘$4,000’’ for ‘‘$2,000’’. 


Subsec. (a)(5). Pub. L. 103–394, §§ 108(c)(2), 501(b)(3), 


substituted ‘‘section 557(b)’’ for ‘‘section 557(b)(1)’’ after 


‘‘grain, as defined in’’ and ‘‘section 557(b)’’ for ‘‘section 


557(b)(2)’’ after ‘‘facility, as defined in’’ in subpar. (A) 


and ‘‘$4,000’’ for ‘‘$2,000’’ in concluding provisions. 


Subsec. (a)(6). Pub. L. 103–394, § 108(c)(3), substituted 


‘‘$1,800’’ for ‘‘$900’’. 


Subsec. (a)(7). Pub. L. 103–394, § 304(c)(3), added par. 


(7). Former par. (7) redesignated (8). 


Subsec. (a)(8). Pub. L. 103–394, § 304(c)(2), redesignated 


par. (7) as (8) and substituted ‘‘Eighth’’ for ‘‘Seventh’’. 


Former par. (8) redesignated (9). 


Subsec. (a)(9). Pub. L. 103–394, §§ 304(c)(1), 501(d)(11)(A), 


redesignated par. (8) as (9) and substituted ‘‘Ninth’’ for 


‘‘Eighth’’ and ‘‘a Federal depository institutions regu-


latory agency (or predecessor to such agency)’’ for ‘‘the 


Federal Deposit Insurance Corporation, the Resolution 


Trust Corporation, the Director of the Office of Thrift 


Supervision, the Comptroller of the Currency, or the 


Board of Governors of the Federal Reserve System, or 


their predecessors or successors,’’. 


Subsec. (d). Pub. L. 103–394, § 501(d)(11)(B), substituted 


‘‘(a)(6), (a)(7), (a)(8), or (a)(9)’’ for ‘‘or (a)(6)’’. 


1990—Subsec. (a)(8). Pub. L. 101–647 added par. (8). 


1984—Subsec. (a)(3). Pub. L. 98–353, § 449(a)(1), inserted 


a comma after ‘‘severance’’. 


Subsec. (a)(4). Pub. L. 98–353, § 449(a)(2), substituted 


‘‘an employee benefit plan’’ for ‘‘employee benefit 


plans’’ in provisions preceding subpar. (A). 


Subsec. (a)(4)(B)(i). Pub. L. 98–353, § 449(a)(3), inserted 


‘‘each’’ after ‘‘covered by’’. 


Subsec. (a)(5). Pub. L. 98–353, § 350(3), added par. (5). 


Former par. (5) redesignated (6). 


Subsec. (a)(6). Pub. L. 98–353, § 350(1), redesignated 


former par. (5) as (6) and substituted ‘‘Sixth’’ for 


‘‘Fifth’’. Former par. (6) redesignated (7). 


Subsec. (a)(7). Pub. L. 98–353, §§ 350(2), 449(a)(4), redes-


ignated former par. (6) as (7), substituted ‘‘Seventh’’ for 


‘‘Sixth’’, and inserted ‘‘only’’ after ‘‘units,’’. 


Subsec. (c). Pub. L. 98–353, § 449(b), substituted ‘‘has 


the same priority’’ for ‘‘shall be treated the same’’. 


EFFECTIVE DATE OF 1994 AMENDMENT 


Amendment by Pub. L. 103–394 effective Oct. 22, 1994, 


and not applicable with respect to cases commenced 


under this title before Oct. 22, 1994, see section 702 of 


Pub. L. 103–394, set out as a note under section 101 of 


this title. 


EFFECTIVE DATE OF 1984 AMENDMENT 


Amendment by Pub. L. 98–353 effective with respect 


to cases filed 90 days after July 10, 1984, see section 


552(a) of Pub. L. 98–353, set out as a note under section 


101 of this title. 


ADJUSTMENT OF DOLLAR AMOUNTS 


For adjustment of dollar amounts specified in subsec. 


(a)(3), (4)(B)(i), (5), (6) of this section by the Judicial 


Conference of the United States, effective Apr. 1, 2001, 


see note set out under section 104 of this title. 


SECTION REFERRED TO IN OTHER SECTIONS 


This section is referred to in sections 104, 364, 365, 502, 


503, 523, 724, 726, 752, 766, 901, 943, 1123, 1129, 1222, 1226, 


1322, 1326 of this title; title 15 section 78fff. 


§ 508. Effect of distribution other than under this 
title 


(a) If a creditor receives, in a foreign proceed-


ing, payment of, or a transfer of property on ac-


count of, a claim that is allowed under this 


title, such creditor may not receive any pay-


ment under this title on account of such claim 


until each of the other holders of claims on ac-


count of which such holders are entitled to share 


equally with such creditor under this title has 


received payment under this title equal in value 


to the consideration received by such creditor in 


such foreign proceeding. 


(b) If a creditor of a partnership debtor re-


ceives, from a general partner that is not a debt-


or in a case under chapter 7 of this title, pay-


ment of, or a transfer of property on account of, 


a claim that is allowed under this title and that 


is not secured by a lien on property of such part-


ner, such creditor may not receive any payment 


under this title on account of such claim until 


each of the other holders of claims on account of 


which such holders are entitled to share equally 


with such creditor under this title has received 


payment under this title equal in value to the 


consideration received by such creditor from 


such general partner. 


(Pub. L. 95–598, Nov. 6, 1978, 92 Stat. 2585.) 


HISTORICAL AND REVISION NOTES 


LEGISLATIVE STATEMENTS 


Section 508(b) of the House amendment is new and 


provides an identical rule with respect to a creditor of 


a partnership who receives payment from a partner, to 


that of a creditor of a debtor who receives a payment 


in a foreign proceeding involving the debtor. 


SENATE REPORT NO. 95–989 


This section prohibits a creditor from receiving any 


distribution in the bankruptcy case if he has received 


payment of a portion of his claim in a foreign proceed-


ing, until the other creditors in the bankruptcy case in 


this country that are entitled to share equally with 


that creditor have received as much as he has in the 


foreign proceeding. 


§ 509. Claims of codebtors 


(a) Except as provided in subsection (b) or (c) 


of this section, an entity that is liable with the 


debtor on, or that has secured, a claim of a cred-


itor against the debtor, and that pays such 


claim, is subrogated to the rights of such credi-


tor to the extent of such payment. 


(b) Such entity is not subrogated to the rights 


of such creditor to the extent that— 


(1) a claim of such entity for reimbursement 


or contribution on account of such payment of 


such creditor’s claim is— 


(A) allowed under section 502 of this title; 


(B) disallowed other than under section 


502(e) of this title; or 


(C) subordinated under section 510 of this 


title; or 
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(2) as between the debtor and such entity, 


such entity received the consideration for the 


claim held by such creditor. 


(c) The court shall subordinate to the claim of 


a creditor and for the benefit of such creditor an 


allowed claim, by way of subrogation under this 


section, or for reimbursement or contribution, 


of an entity that is liable with the debtor on, or 


that has secured, such creditor’s claim, until 


such creditor’s claim is paid in full, either 


through payments under this title or otherwise. 


(Pub. L. 95–598, Nov. 6, 1978, 92 Stat. 2585; Pub. L. 


98–353, title III, § 450, July 10, 1984, 98 Stat. 375.) 


HISTORICAL AND REVISION NOTES 


LEGISLATIVE STATEMENTS 


Section 509 of the House amendment represents a sub-


stantial revision of provisions contained in H.R. 8200 as 


passed by the House and in the Senate amendment. 


Section 509(a) states a general rule that a surety or co- 


debtor is subrogated to the rights of a creditor assured 


by the surety or co-debtor to the extent the surety or 


co-debtor pays such creditor. Section 509(b) states a 


general exception indicating that subrogation is not 


granted to the extent that a claim of a surety or co- 


debtor for reimbursement or contribution is allowed 


under section 502 or disallowed other than under sec-


tion 502(e). Additionally, section 509(b)(1)(C) provides 


that such claims for subrogation are subordinated to 


the extent that a claim of the surety or co-debtor for 


reimbursement or contribution is subordinated under 


section 510(a)(1) or 510(b). Section 509(b)(2) reiterates 


the well-known rule that prevents a debtor that is ulti-


mately liable on the debt from recovering from a sur-


ety or a co-debtor. Although the language in section 


509(b)(2) focuses in terms of receipt of consideration, 


legislative history appearing elsewhere indicates that 


an agreement to share liabilities should prevail over an 


agreement to share profits throughout title 11. This is 


particularly important in the context of co-debtors who 


are partners. Section 509(c) subordinates the claim of a 


surety or co-debtor to the claim of an assured creditor 


until the creditor’s claim is paid in full. 


SENATE REPORT NO. 95–989 


Section 509 deals with codebtors generally, and is in 


addition to the disallowance provision in section 502(e). 


This section is based on the notion that the only rights 


available to a surety, guarantor, or comaker are con-


tribution, reimbursement, and subrogation. The right 


that applies in a particular situation will depend on the 


agreement between the debtor and the codebtor, and on 


whether and how payment was made by the codebtor to 


the creditor. The claim of a surety or codebtor for con-


tribution or reimbursement is discharged even if the 


claim is never filed, as is any claim for subrogation 


even if the surety or codebtor chooses to file a claim 


for contribution or reimbursement instead. 


Subsection (a) subrogates the codebtor (whether as a 


codebtor, surety, or guarantor) to the rights of the 


creditor, to the extent of any payment made by the co-


debtor to the creditor. Whether the creditor’s claim 


was filed under section 501(a) or 501(b) is irrelevant. The 


right of subrogation will exist even if the primary 


creditor’s claim is allowed by virtue of being listed 


under proposed 11 U.S.C. 924 or 1111, and not by reason 


of a proof of claim. 


Subsection (b) permits a subrogated codebtor to re-


ceive payments in the bankruptcy case only if the cred-


itor has been paid in full, either through payments 


under the bankruptcy code or otherwise. 


AMENDMENTS 


1984—Subsec. (a). Pub. L. 98–353, § 450(a), substituted 


‘‘subsection (b) or’’ for ‘‘subsections (b) and’’, and in-


serted ‘‘against the debtor’’ after ‘‘a creditor’’. 


Subsec. (b)(1). Pub. L. 98–353, § 450(b), substituted ‘‘of 


such’’ for ‘‘of a’’ after ‘‘account’’. 
Subsec. (c). Pub. L. 98–353, § 450(c), substituted ‘‘this 


section’’ for ‘‘section 509 of this title’’. 


EFFECTIVE DATE OF 1984 AMENDMENT 


Amendment by Pub. L. 98–353 effective with respect 


to cases filed 90 days after July 10, 1984, see section 


552(a) of Pub. L. 98–353, set out as a note under section 


101 of this title. 


SECTION REFERRED TO IN OTHER SECTIONS 


This section is referred to in sections 502, 901 of this 


title. 


§ 510. Subordination 


(a) A subordination agreement is enforceable 


in a case under this title to the same extent that 


such agreement is enforceable under applicable 


nonbankruptcy law. 
(b) For the purpose of distribution under this 


title, a claim arising from rescission of a pur-


chase or sale of a security of the debtor or of an 


affiliate of the debtor, for damages arising from 


the purchase or sale of such a security, or for re-


imbursement or contribution allowed under sec-


tion 502 on account of such a claim, shall be sub-


ordinated to all claims or interests that are sen-


ior to or equal the claim or interest represented 


by such security, except that if such security is 


common stock, such claim has the same priority 


as common stock. 
(c) Notwithstanding subsections (a) and (b) of 


this section, after notice and a hearing, the 


court may— 
(1) under principles of equitable subordina-


tion, subordinate for purposes of distribution 


all or part of an allowed claim to all or part of 


another allowed claim or all or part of an al-


lowed interest to all or part of another al-


lowed interest; or 
(2) order that any lien securing such a subor-


dinated claim be transferred to the estate. 


(Pub. L. 95–598, Nov. 6, 1978, 92 Stat. 2586; Pub. L. 


98–353, title III, § 451, July 10, 1984, 98 Stat. 375.) 


HISTORICAL AND REVISION NOTES 


LEGISLATIVE STATEMENTS 


Section 510(c)(1) of the House amendment represents 


a compromise between similar provisions in the House 


bill and Senate amendment. After notice and a hearing, 


the court may, under principles of equitable subordina-


tion, subordinate for purposes of distribution all or 


part of an allowed claim to all or part of another al-


lowed claim or all or part of an allowed interest to all 


or part of another allowed interest. As a matter of eq-


uity, it is reasonable that a court subordinate claims to 


claims and interests to interests. It is intended that 


the term ‘‘principles of equitable subordination’’ follow 


existing case law and leave to the courts development 


of this principle. To date, under existing law, a claim 


is generally subordinated only if holder of such claim is 


guilty of inequitable conduct, or the claim itself is of 


a status susceptible to subordination, such as a penalty 


or a claim for damages arising from the purchase or 


sale of a security of the debtor. The fact that such a 


claim may be secured is of no consequence to the issue 


of subordination. However, it is inconceivable that the 


status of a claim as a secured claim could ever be 


grounds for justifying equitable subordination. 
Subordination: Since the House amendment author-


izes subordination of claims only under principles of 


equitable subordination, and thus incorporates prin-


ciples of existing case law, a tax claim would rarely be 


subordinated under this provision of the bill. 
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Section 511 of the Senate amendment is deleted. Its 


substance is adopted in section 502(b)(9) of the House 


amendment which reflects an identical provision con-


tained in H.R. 8200 as passed by the House. 


SENATE REPORT NO. 95–989 


Subsection (a) requires the court to enforce subordi-


nation agreements. A subordination agreement will not 


be enforced, however, in a reorganization case in which 


the class that is the beneficiary of the agreement has 


accepted, as specified in proposed 11 U.S.C. 1126, a plan 


that waives their rights under the agreement. Other-


wise, the agreement would prevent just what chapter 11 


contemplates: that seniors may give up rights to jun-


iors in the interest of confirmation of a plan and reha-


bilitation of the debtor. The subsection also requires 


the court to subordinate in payment any claim for re-


scission of a purchase or sale of a security of the debtor 


or of an affiliate, or for damages arising from the pur-


chase or sale of such a security, to all claims and inter-


ests that are senior to the claim or interest represented 


by the security. Thus, the later subordination varies 


with the claim or interest involved. If the security is a 


debt instrument, the damages or rescission claim will 


be granted the status of a general unsecured claim. If 


the security is an equity security, the damages or re-


scission claim is subordinated to all creditors and 


treated the same as the equity security itself. 


Subsection (b) authorizes the bankruptcy court, in 


ordering distribution of assets, to subordinate all or 


any part of any claim to all or any part of another 


claim, regardless of the priority ranking of either 


claim. In addition, any lien securing such a subordi-


nated claim may be transferred to the estate. The bill 


provides, however, that any subordination ordered 


under this provision must be based on principles of 


equitable subordination. These principles are defined 


by case law, and have generally indicated that a claim 


may normally be subordinated only if its holder is 


guilty of misconduct. As originally introduced, the bill 


provided specifically that a tax claim may not be sub-


ordinated on equitable grounds. The bill deletes this 


express exception, but the effect under the amendment 


should be much the same in most situations since, 


under the judicial doctrine of equitable subordination, 


a tax claim would rarely be subordinated. 


AMENDMENTS 


1984—Subsec. (b). Pub. L. 98–353 amended subsec. (b) 


generally. Prior to amendment, subsec. (b) read as fol-


lows: ‘‘Any claim for recission of a purchase or sale of 


a security of the debtor or of an affiliate or for damages 


arising from the purchase or sale of such a security 


shall be subordinated for purposes of distribution to all 


claims and interests that are senior or equal to the 


claim or interest represented by such security.’’ 


EFFECTIVE DATE OF 1984 AMENDMENT 


Amendment by Pub. L. 98–353 effective with respect 


to cases filed 90 days after July 10, 1984, see section 


552(a) of Pub. L. 98–353, set out as a note under section 


101 of this title. 


SECTION REFERRED TO IN OTHER SECTIONS 


This section is referred to in sections 106, 349, 509, 522, 


541, 726, 747, 752, 766, 901, 1129 of this title. 


SUBCHAPTER II—DEBTOR’S DUTIES AND 


BENEFITS 


§ 521. Debtor’s duties 


The debtor shall— 


(1) file a list of creditors, and unless the 


court orders otherwise, a schedule of assets 


and liabilities, a schedule of current income 


and current expenditures, and a statement of 


the debtor’s financial affairs; 


(2) if an individual debtor’s schedule of as-


sets and liabilities includes consumer debts 


which are secured by property of the estate— 
(A) within thirty days after the date of the 


filing of a petition under chapter 7 of this 


title or on or before the date of the meeting 


of creditors, whichever is earlier, or within 


such additional time as the court, for cause, 


within such period fixes, the debtor shall file 


with the clerk a statement of his intention 


with respect to the retention or surrender of 


such property and, if applicable, specifying 


that such property is claimed as exempt, 


that the debtor intends to redeem such prop-


erty, or that the debtor intends to reaffirm 


debts secured by such property; 
(B) within forty-five days after the filing 


of a notice of intent under this section, or 


within such additional time as the court, for 


cause, within such forty-five day period 


fixes, the debtor shall perform his intention 


with respect to such property, as specified 


by subparagraph (A) of this paragraph; and 
(C) nothing in subparagraphs (A) and (B) of 


this paragraph shall alter the debtor’s or the 


trustee’s rights with regard to such property 


under this title; 


(3) if a trustee is serving in the case, cooper-


ate with the trustee as necessary to enable the 


trustee to perform the trustee’s duties under 


this title; 
(4) if a trustee is serving in the case, surren-


der to the trustee all property of the estate 


and any recorded information, including 


books, documents, records, and papers, relat-


ing to property of the estate, whether or not 


immunity is granted under section 344 of this 


title, and 
(5) appear at the hearing required under sec-


tion 524(d) of this title. 


(Pub. L. 95–598, Nov. 6, 1978, 92 Stat. 2586; Pub. L. 


98–353, title III, §§ 305, 452, July 10, 1984, 98 Stat. 


352, 375; Pub. L. 99–554, title II, § 283(h), Oct. 27, 


1986, 100 Stat. 3117.) 


HISTORICAL AND REVISION NOTES 


LEGISLATIVE STATEMENTS 


Section 521 of the House amendment modifies a com-


parable provision contained in the House bill and Sen-


ate amendment. The Rules of Bankruptcy Procedure 


should provide where the list of creditors is to be filed. 


In addition, the debtor is required to attend the hear-


ing on discharge under section 524(d). 


SENATE REPORT NO. 95–989 


This section lists three duties of the debtor in a 


bankruptcy case. The Rules of Bankruptcy Procedure 


will specify the means of carrying out these duties. The 


first duty is to file with the court a list of creditors 


and, unless the court orders otherwise, a schedule of as-


sets and liabilities and a statement of his financial af-


fairs. Second, the debtor is required to cooperate with 


the trustee as necessary to enable the trustee to per-


form the trustee’s duties. Finally, the debtor must sur-


render to the trustee all property of the estate, and any 


recorded information, including books, documents, 


records, and papers, relating to property of the estate. 


This phrase ‘‘recorded information, including books, 


documents, records, and papers,’’ has been used here 


and throughout the bill as a more general term, and in-


cludes such other forms of recorded information as


data in computer storage or in other machine read-


able forms. 
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The list in this section is not exhaustive of the debt-


or’s duties. Others are listed elsewhere in proposed title 


11, such as in section 343, which requires the debtor to 


submit to examination, or in the Rules of Bankruptcy 


Procedure, as continued by § 404(a) of S. 2266, such as 


the duty to attend any hearing on discharge, Rule 


402(2). 


AMENDMENTS 


1986—Par. (4). Pub. L. 99–554 inserted ‘‘, whether or 


not immunity is granted under section 344 of this title’’ 


after second reference to ‘‘estate’’. 


1984—Par. (1). Pub. L. 98–353, § 305(2), inserted ‘‘a 


schedule of current income and current expenditures,’’ 


after ‘‘liabilities,’’. 


Pars. (2) to (5). Pub. L. 98–353, § 305(1), (3), added par. 


(2), redesignated former pars. (2) to (4) as (3) to (5), re-


spectively. 


Pub. L. 98–353, § 452, which directed the insertion of 


‘‘, whether or not immunity is granted under section 


344 of this title’’ after second reference to ‘‘estate’’ in 


par. (3) as redesignated above, could not be executed be-


cause such reference appeared in par. (4) rather than in 


par. (3). 


EFFECTIVE DATE OF 1986 AMENDMENT 


Amendment by Pub. L. 99–554 effective 30 days after 


Oct. 27, 1986, see section 302(a) of Pub. L. 99–554, set out 


as a note under section 581 of Title 28, Judiciary and 


Judicial Procedure. 


EFFECTIVE DATE OF 1984 AMENDMENT 


Amendment by Pub. L. 98–353 effective with respect 


to cases filed 90 days after July 10, 1984, see section 


552(a) of Pub. L. 98–353, set out as a note under section 


101 of this title. 


SECTION REFERRED TO IN OTHER SECTIONS 


This section is referred to in sections 110, 523, 554, 704, 


707, 1106, 1111, 1112, 1307 of this title. 


§ 522. Exemptions 


(a) In this section— 


(1) ‘‘dependent’’ includes spouse, whether or 


not actually dependent; and 


(2) ‘‘value’’ means fair market value as of 


the date of the filing of the petition or, with 


respect to property that becomes property of 


the estate after such date, as of the date such 


property becomes property of the estate. 


(b) Notwithstanding section 541 of this title, 


an individual debtor may exempt from property 


of the estate the property listed in either para-


graph (1) or, in the alternative, paragraph (2) of 


this subsection. In joint cases filed under sec-


tion 302 of this title and individual cases filed 


under section 301 or 303 of this title by or 


against debtors who are husband and wife, and 


whose estates are ordered to be jointly adminis-


tered under Rule 1015(b) of the Federal Rules of 


Bankruptcy Procedure, one debtor may not 


elect to exempt property listed in paragraph (1) 


and the other debtor elect to exempt property 


listed in paragraph (2) of this subsection. If the 


parties cannot agree on the alternative to be 


elected, they shall be deemed to elect paragraph 


(1), where such election is permitted under the 


law of the jurisdiction where the case is filed. 


Such property is— 


(1) property that is specified under sub-


section (d) of this section, unless the State law 


that is applicable to the debtor under para-


graph (2)(A) of this subsection specifically 


does not so authorize; or, in the alternative, 


(2)(A) any property that is exempt under 


Federal law, other than subsection (d) of this 


section, or State or local law that is applica-


ble on the date of the filing of the petition at 


the place in which the debtor’s domicile has 


been located for the 180 days immediately pre-


ceding the date of the filing of the petition, or 


for a longer portion of such 180-day period 


than in any other place; and 
(B) any interest in property in which the 


debtor had, immediately before the com-


mencement of the case, an interest as a tenant 


by the entirety or joint tenant to the extent 


that such interest as a tenant by the entirety 


or joint tenant is exempt from process under 


applicable nonbankruptcy law. 


(c) Unless the case is dismissed, property ex-


empted under this section is not liable during or 


after the case for any debt of the debtor that 


arose, or that is determined under section 502 of 


this title as if such debt had arisen, before the 


commencement of the case, except— 
(1) a debt of a kind specified in section 


523(a)(1) or 523(a)(5) of this title; 
(2) a debt secured by a lien that is— 


(A)(i) not avoided under subsection (f) or 


(g) of this section or under section 544, 545, 


547, 548, 549, or 724(a) of this title; and 
(ii) not void under section 506(d) of this 


title; or 
(B) a tax lien, notice of which is properly 


filed; 


(3) a debt of a kind specified in section 


523(a)(4) or 523(a)(6) of this title owed by an in-


stitution-affiliated party of an insured deposi-


tory institution to a Federal depository insti-


tutions regulatory agency acting in its capac-


ity as conservator, receiver, or liquidating 


agent for such institution; or 
(4) a debt in connection with fraud in the ob-


taining or providing of any scholarship, grant, 


loan, tuition, discount, award, or other finan-


cial assistance for purposes of financing an 


education at an institution of higher edu-


cation (as that term is defined in section 101 of 


the Higher Education Act of 1965 (20 U.S.C. 


1001)). 


(d) The following property may be exempted 


under subsection (b)(1) of this section: 
(1) The debtor’s aggregate interest, not to 


exceed $15,000 in value, in real property or per-


sonal property that the debtor or a dependent 


of the debtor uses as a residence, in a coopera-


tive that owns property that the debtor or a 


dependent of the debtor uses as a residence, or 


in a burial plot for the debtor or a dependent 


of the debtor. 
(2) The debtor’s interest, not to exceed $2,400 


in value, in one motor vehicle. 
(3) The debtor’s interest, not to exceed $400 


in value in any particular item or $8,000 in ag-


gregate value, in household furnishings, 


household goods, wearing apparel, appliances, 


books, animals, crops, or musical instruments, 


that are held primarily for the personal, fam-


ily, or household use of the debtor or a depend-


ent of the debtor. 
(4) The debtor’s aggregate interest, not to 


exceed $1,000 in value, in jewelry held pri-


marily for the personal, family, or household 


use of the debtor or a dependent of the debtor. 
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1 So in original. The period preceding the semicolon probably 


should not appear. 


(5) The debtor’s aggregate interest in any 


property, not to exceed in value $800 plus up to 


$7,500 of any unused amount of the exemption 


provided under paragraph (1) of this sub-


section. 
(6) The debtor’s aggregate interest, not to 


exceed $1,500 in value, in any implements, pro-


fessional books, or tools, of the trade of the 


debtor or the trade of a dependent of the debt-


or. 
(7) Any unmatured life insurance contract 


owned by the debtor, other than a credit life 


insurance contract. 
(8) The debtor’s aggregate interest, not to 


exceed in value $8,000 less any amount of prop-


erty of the estate transferred in the manner 


specified in section 542(d) of this title, in any 


accrued dividend or interest under, or loan 


value of, any unmatured life insurance con-


tract owned by the debtor under which the in-


sured is the debtor or an individual of whom 


the debtor is a dependent. 
(9) Professionally prescribed health aids for 


the debtor or a dependent of the debtor. 
(10) The debtor’s right to receive— 


(A) a social security benefit, unemploy-


ment compensation, or a local public assist-


ance benefit; 
(B) a veterans’ benefit; 
(C) a disability, illness, or unemployment 


benefit; 
(D) alimony, support, or separate mainte-


nance, to the extent reasonably necessary 


for the support of the debtor and any de-


pendent of the debtor; 
(E) a payment under a stock bonus, pen-


sion, profitsharing, annuity, or similar plan 


or contract on account of illness, disability, 


death, age, or length of service, to the extent 


reasonably necessary for the support of the 


debtor and any dependent of the debtor, un-


less— 
(i) such plan or contract was established 


by or under the auspices of an insider that 


employed the debtor at the time the debt-


or’s rights under such plan or contract 


arose; 
(ii) such payment is on account of age or 


length of service; and 
(iii) such plan or contract does not qual-


ify under section 401(a), 403(a), 403(b), or 


408 of the Internal Revenue Code of 1986. 


(11) The debtor’s right to receive, or prop-


erty that is traceable to— 
(A) an award under a crime victim’s rep-


aration law; 
(B) a payment on account of the wrongful 


death of an individual of whom the debtor 


was a dependent, to the extent reasonably 


necessary for the support of the debtor and 


any dependent of the debtor; 
(C) a payment under a life insurance con-


tract that insured the life of an individual of 


whom the debtor was a dependent on the 


date of such individual’s death, to the extent 


reasonably necessary for the support of the 


debtor and any dependent of the debtor; 
(D) a payment, not to exceed $15,000, on ac-


count of personal bodily injury, not includ-


ing pain and suffering or compensation for 


actual pecuniary loss, of the debtor or an in-


dividual of whom the debtor is a dependent; 


or 


(E) a payment in compensation of loss of 


future earnings of the debtor or an individ-


ual of whom the debtor is or was a depend-


ent, to the extent reasonably necessary for 


the support of the debtor and any dependent 


of the debtor. 


(e) A waiver of an exemption executed in favor 


of a creditor that holds an unsecured claim 


against the debtor is unenforceable in a case 


under this title with respect to such claim 


against property that the debtor may exempt 


under subsection (b) of this section. A waiver by 


the debtor of a power under subsection (f) or (h) 


of this section to avoid a transfer, under sub-


section (g) or (i) of this section to exempt prop-


erty, or under subsection (i) of this section to 


recover property or to preserve a transfer, is un-


enforceable in a case under this title. 


(f)(1) Notwithstanding any waiver of exemp-


tions but subject to paragraph (3), the debtor 


may avoid the fixing of a lien on an interest of 


the debtor in property to the extent that such 


lien impairs an exemption to which the debtor 


would have been entitled under subsection (b) of 


this section, if such lien is— 


(A) a judicial lien, other than a judicial lien 


that secures a debt— 


(i) to a spouse, former spouse, or child of 


the debtor, for alimony to, maintenance for, 


or support of such spouse or child, in connec-


tion with a separation agreement, divorce 


decree or other order of a court of record, de-


termination made in accordance with State 


or territorial law by a governmental unit, or 


property settlement agreement; and 


(ii) to the extent that such debt— 


(I) is not assigned to another entity, vol-


untarily, by operation of law, or otherwise; 


and 


(II) includes a liability designated as ali-


mony, maintenance, or support, unless 


such liability is actually in the nature of 


alimony, maintenance or support.; 1 or 


(B) a nonpossessory, nonpurchase-money se-


curity interest in any— 


(i) household furnishings, household goods, 


wearing apparel, appliances, books, animals, 


crops, musical instruments, or jewelry that 


are held primarily for the personal, family, 


or household use of the debtor or a depend-


ent of the debtor; 


(ii) implements, professional books, or 


tools, of the trade of the debtor or the trade 


of a dependent of the debtor; or 


(iii) professionally prescribed health aids 


for the debtor or a dependent of the debtor. 


(2)(A) For the purposes of this subsection, a 


lien shall be considered to impair an exemption 


to the extent that the sum of— 


(i) the lien; 


(ii) all other liens on the property; and 


(iii) the amount of the exemption that the 


debtor could claim if there were no liens on 


the property; 
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exceeds the value that the debtor’s interest in 


the property would have in the absence of any 


liens. 
(B) In the case of a property subject to more 


than 1 lien, a lien that has been avoided shall 


not be considered in making the calculation 


under subparagraph (A) with respect to other 


liens. 
(C) This paragraph shall not apply with re-


spect to a judgment arising out of a mortgage 


foreclosure. 
(3) In a case in which State law that is appli-


cable to the debtor— 
(A) permits a person to voluntarily waive a 


right to claim exemptions under subsection (d) 


or prohibits a debtor from claiming exemp-


tions under subsection (d); and 
(B) either permits the debtor to claim ex-


emptions under State law without limitation 


in amount, except to the extent that the debt-


or has permitted the fixing of a consensual 


lien on any property or prohibits avoidance of 


a consensual lien on property otherwise eligi-


ble to be claimed as exempt property; 


the debtor may not avoid the fixing of a lien on 


an interest of the debtor or a dependent of the 


debtor in property if the lien is a nonpossessory, 


nonpurchase-money security interest in imple-


ments, professional books, or tools of the trade 


of the debtor or a dependent of the debtor or 


farm animals or crops of the debtor or a depend-


ent of the debtor to the extent the value of such 


implements, professional books, tools of the 


trade, animals, and crops exceeds $5,000. 
(g) Notwithstanding sections 550 and 551 of 


this title, the debtor may exempt under sub-


section (b) of this section property that the 


trustee recovers under section 510(c)(2), 542, 543, 


550, 551, or 553 of this title, to the extent that 


the debtor could have exempted such property 


under subsection (b) of this section if such prop-


erty had not been transferred, if— 
(1)(A) such transfer was not a voluntary 


transfer of such property by the debtor; and 
(B) the debtor did not conceal such property; 


or 
(2) the debtor could have avoided such trans-


fer under subsection (f)(2) of this section. 


(h) The debtor may avoid a transfer of prop-


erty of the debtor or recover a setoff to the ex-


tent that the debtor could have exempted such 


property under subsection (g)(1) of this section if 


the trustee had avoided such transfer, if— 
(1) such transfer is avoidable by the trustee 


under section 544, 545, 547, 548, 549, or 724(a) of 


this title or recoverable by the trustee under 


section 553 of this title; and 
(2) the trustee does not attempt to avoid 


such transfer. 


(i)(1) If the debtor avoids a transfer or recovers 


a setoff under subsection (f) or (h) of this sec-


tion, the debtor may recover in the manner pre-


scribed by, and subject to the limitations of, 


section 550 of this title, the same as if the trust-


ee had avoided such transfer, and may exempt 


any property so recovered under subsection (b) 


of this section. 
(2) Notwithstanding section 551 of this title, a 


transfer avoided under section 544, 545, 547, 548, 


549, or 724(a) of this title, under subsection (f) or 


(h) of this section, or property recovered under 


section 553 of this title, may be preserved for the 


benefit of the debtor to the extent that the debt-


or may exempt such property under subsection 


(g) of this section or paragraph (1) of this sub-


section. 
(j) Notwithstanding subsections (g) and (i) of 


this section, the debtor may exempt a particular 


kind of property under subsections (g) and (i) of 


this section only to the extent that the debtor 


has exempted less property in value of such kind 


than that to which the debtor is entitled under 


subsection (b) of this section. 
(k) Property that the debtor exempts under 


this section is not liable for payment of any ad-


ministrative expense except— 
(1) the aliquot share of the costs and ex-


penses of avoiding a transfer of property that 


the debtor exempts under subsection (g) of 


this section, or of recovery of such property, 


that is attributable to the value of the portion 


of such property exempted in relation to the 


value of the property recovered; and 
(2) any costs and expenses of avoiding a 


transfer under subsection (f) or (h) of this sec-


tion, or of recovery of property under sub-


section (i)(1) of this section, that the debtor 


has not paid. 


(l) The debtor shall file a list of property that 


the debtor claims as exempt under subsection 


(b) of this section. If the debtor does not file 


such a list, a dependent of the debtor may file 


such a list, or may claim property as exempt 


from property of the estate on behalf of the 


debtor. Unless a party in interest objects, the 


property claimed as exempt on such list is ex-


empt. 
(m) Subject to the limitation in subsection (b), 


this section shall apply separately with respect 


to each debtor in a joint case. 


(Pub. L. 95–598, Nov. 6, 1978, 92 Stat. 2586; Pub. L. 


98–353, title III, §§ 306, 453, July 10, 1984, 98 Stat. 


353, 375; Pub. L. 99–554, title II, § 283(i), Oct. 27, 


1986, 100 Stat. 3117; Pub. L. 101–647, title XXV, 


§ 2522(b), Nov. 29, 1990, 104 Stat. 4866; Pub. L. 


103–394, title I, § 108(d), title III, §§ 303, 304(d), 310, 


title V, § 501(d)(12), Oct. 22, 1994, 108 Stat. 4112, 


4132, 4133, 4137, 4145; Pub. L. 106–420, § 4, Nov. 1, 


2000, 114 Stat. 1868.) 


HISTORICAL AND REVISION NOTES 


LEGISLATIVE STATEMENTS 


Section 522 of the House amendment represents a 


compromise on the issue of exemptions between the po-


sition taken in the House bill, and that taken in the 


Senate amendment. Dollar amounts specified in section 


522(d) of the House bill have been reduced from 


amounts as contained in H.R. 8200 as passed by the 


House. The States may, by passing a law, determine 


whether the Federal exemptions will apply as an alter-


native to State exemptions in bankruptcy cases. 


Section 522(c)(1) tracks the House bill and provides 


that dischargeable tax claims may not be collected out 


of exempt property. 


Section 522(f)(2) is derived from the Senate amend-


ment restricting the debtor to avoidance of nonposses-


sory, nonpurchase money security interests. 


Exemptions: Section 522(c)(1) of the House amend-


ment adopts a provision contained in the House bill 


that dischargeable taxes cannot be collected from ex-


empt assets. This changes present law, which allows 


collection of dischargeable taxes from exempt property, 
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2 Replaced by 22 U.S.C. 4060(c). 
3 Replaced by 46 U.S.C. 11108, 11109. 
4 Replaced by 5 U.S.C. 8346. 
5 Replaced by 45 U.S.C. 231m. 
6 Railroad unemployment benefits are covered by 45 U.S.C. 


352(e). 
7 Veterans benefits generally are covered by 38 U.S.C. 3101 [now 


5301]. 


a rule followed in the Senate amendment. Non-


dischargeable taxes, however, will continue to the [be] 


collectable out of exempt property. It is anticipated 


that in the next session Congress will review the ex-


emptions from levy currently contained in the Internal 


Revenue Code [title 26] with a view to increasing the 


exemptions to more realistic levels. 


SENATE REPORT NO. 95–989 


Subsection (a) of this section defines two terms: ‘‘de-


pendent’’ includes the debtor’s spouse, whether or not 


actually dependent; and ‘‘value’’ means fair market 


value as of the date of the filing of the petition. 


Subsection (b) tracks current law. It permits a debtor 


the exemptions to which he is entitled under other Fed-


eral law and the law of the State of his domicile. Some 


of the items that may be exempted under Federal laws 


other than title 11 include: 


Foreign Service Retirement and Disability pay-


ments, 22 U.S.C. 1104; 2 


Social security payments, 42 U.S.C. 407; 


Injury or death compensation payments from war 


risk hazards, 42 U.S.C. 1717; 


Wages of fishermen, seamen, and apprentices, 46 


U.S.C. 601; 3 


Civil service retirement benefits, 5 U.S.C. 729, 2265; 4 


Longshoremen’s and Harbor Workers’ Compensa-


tion Act death and disability benefits, 33 U.S.C. 916; 


Railroad Retirement Act annuities and pensions, 45 


U.S.C. 228(L); 5 


Veterans benefits, 45 U.S.C. 352(E); 6 


Special pensions paid to winners of the Congres-


sional Medal of Honor, 38 U.S.C. 3101; 7 and 


Federal homestead lands on debts contracted before 


issuance of the patent, 43 U.S.C. 175. 


He may also exempt an interest in property in which 


the debtor had an interest as a tenant by the entirety 


or joint tenant to the extent that interest would have 


been exempt from process under applicable nonbank-


ruptcy law. 


Under proposed section 541, all property of the debtor 


becomes property of the estate, but the debtor is per-


mitted to exempt certain property from property of the 


estate under this section. Property may be exempted 


even if it is subject to a lien, but only the unencum-


bered portion of the property is to be counted in com-


puting the ‘‘value’’ of the property for the purposes of 


exemption. 


As under current law, the debtor will be permitted to 


convert nonexempt property into exempt property be-


fore filing a bankruptcy petition. The practice is not 


fraudulent as to creditors, and permits the debtor to 


make full use of the exemptions to which he is entitled 


under the law. 


Subsection (c) insulates exempt property from pre-


petition claims other than tax claims (whether or not 


dischargeable), and other than alimony, maintenance, 


or support claims that are excepted from discharge. 


The bankruptcy discharge does not prevent enforce-


ment of valid liens. The rule of Long v. Bullard, 117 U.S. 


617 (1886), is accepted with respect to the enforcement 


of valid liens on nonexempt property as well as on ex-


empt property. Cf. Louisville Joint Stock Land Bank v. 


Radford, 295 U.S. 555, 583 (1935). 


Subsection (c)(3) permits the collection of discharge-


able taxes from exempt assets. Only assets exempted 


from levy under Section 6334 of the Internal Revenue 


Code [title 26] or under applicable state or local tax law 


cannot be applied to satisfy these tax claims. This rule 


applies to prepetition tax claims against the debtor re-


gardless of whether the claims do or do not receive pri-


ority and whether they are dischargeable or non-


dischargeable. Thus, even if a tax is dischargeable vis- 


a-vis the debtor’s after-acquired assets, it may never-


theless be collectible from exempt property held by the 


estate. (Taxes incurred by the debtor’s estate which are 


collectible as first priority administrative expenses are 


not collectible from the debtor’s estate which are col-


lectible as first priority administrative expenses are 


not collectible from the debtor’s exempt assets.) 


Subsection (d) protects the debtor’s exemptions, ei-


ther Federal or State, by making unenforceable in a 


bankruptcy case a waiver of exemptions or a waiver of 


the debtor’s avoiding powers under the following sub-


sections. 


Subsection (e) protects the debtor’s exemptions, his 


discharge, and thus his fresh start by permitting him 


to avoid certain liens on exempt property. The debtor 


may avoid a judicial lien on any property to the extent 


that the property could have been exempted in the ab-


sence of the lien, and may similarly avoid a nonpur-


chase-money security interest in certain household and 


personal goods. The avoiding power is independent of 


any waiver of exemptions. 


Subsection (f) gives the debtor the ability to exempt 


property that the trustee recovers under one of the 


trustee’s avoiding powers if the property was involun-


tarily transferred away from the debtor (such as by the 


fixing of a judicial lien) and if the debtor did not con-


ceal the property. The debtor is also permitted to ex-


empt property that the trustee recovers as the result of 


the avoiding of the fixing of certain security interests 


to the extent that the debtor could otherwise have ex-


empted the property. 


Subsection (g) provides that if the trustee does not 


exercise an avoiding power to recover a transfer of 


property that would be exempt, the debtor may exer-


cise it and exempt the property, if the transfer was in-


voluntary and the debtor did not conceal the property. 


If the debtor wishes to preserve his right to pursue any 


action under this provision, then he must intervene in 


any action brought by the trustee based on the same 


cause of action. It is not intended that the debtor be 


given an additional opportunity to avoid a transfer or 


that the transferee should have to defend the same ac-


tion twice. Rather, the section is primarily designed to 


give the debtor the rights the trustee could have, but 


has not, pursued. The debtor is given no greater rights 


under this provision than the trustee, and thus, the 


debtor’s avoiding powers under proposed sections 544, 


545, 547, and 548, are subject to proposed 546, as are the 


trustee’s powers. 


These subsections are cumulative. The debtor is not 


required to choose which he will use to gain an exemp-


tion. Instead, he may use more than one in any particu-


lar instance, just as the trustee’s avoiding powers are 


cumulative. 


Subsection (h) permits recovery by the debtor of 


property transferred by an avoided transfer from either 


the initial or subsequent transferees. It also permits 


preserving a transfer for the benefit of the debtor. In ei-


ther event, the debtor may exempt the property recov-


ered or preserved. 


Subsection (i) makes clear that the debtor may ex-


empt property under the avoiding subsections (f) and 


(h) only to the extent he has exempted less property 


than allowed under subsection (b). 


Subsection (j) makes clear that the liability of the 


debtor’s exempt property is limited to the debtor’s ali-


quot share of the costs and expenses recovery of prop-


erty that the trustee recovers and the debtor later ex-


empts, and any costs and expenses of avoiding a trans-


fer by the debtor that the debtor has not already paid. 


Subsection (k) requires the debtor to file a list of 


property that he claims as exempt from property of the 


estate. Absent an objection to the list, the property is 


exempted. A dependent of the debtor may file it and 


thus be protected if the debtor fails to file the list. 


Subsection (l) provides the rule for a joint case. 
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8 Replaced by 22 U.S.C. 4060(c). 
9 Replaced by 5 U.S.C. 8346. 
10 Replaced by 45 U.S.C. 231m. 
11 Railroad unemployment benefits are covered by 45 U.S.C. 


352(e). 
12 Veterans benefits generally are covered by 38 U.S.C. 3101 


[now 5301]. 


HOUSE REPORT NO. 95–595 


Subsection (a) of this section defines two terms: ‘‘de-


pendent’’ includes the debtor’s spouse, whether or not 


actually dependent; and ‘‘value’’ means fair market 


value as of the date of the filing of the petition. 
Subsection (b), the operative subsection of this sec-


tion, is a significant departure from present law. It per-


mits an individual debtor in a bankruptcy case a choice 


between exemption systems. The debtor may choose 


the Federal exemptions prescribed in subsection (d), or 


he may choose the exemptions to which he is entitled 


under other Federal law and the law of the State of his 


domicile. If the debtor chooses the latter, some of the 


items that may be exempted under other Federal laws 


include: 
—Foreign Service Retirement and Disability pay-


ments, 22 U.S.C. 1104; 8 
—Social security payments, 42 U.S.C. 407; 
—Injury or death compensation payments from war 


risk hazards, 42 U.S.C. 1717; 
—Wages of fishermen, seamen, and apprentices, 46 


U.S.C. 601; 
—Civil service retirement benefits, 5 U.S.C. 729, 2265; 9 
—Longshoremen’s and Harbor Workers’ Compensa-


tion Act death and disability benefits, 33 U.S.C. 916; 
—Railroad Retirement Act annuities and pensions, 45 


U.S.C. 228(l); 10 
—Veterans benefits, 45 U.S.C. 352(E); 11 
—Special pensions paid to winners of the Congres-


sional Medal of Honor, 38 U.S.C. 3101; 12 and 
—Federal homestead lands on debts contracted before 


issuance of the patent, 43 U.S.C. 175. 
He may also exempt an interest in property in which 


the debtor had an interest as a tenant by the entirety 


or joint tenant to the extent that interest would have 


been exempt from process under applicable nonbank-


ruptcy law. The Rules will provide for the situation 


where the debtor’s choice of exemption, Federal or 


State, was improvident and should be changed, for ex-


ample, where the court has ruled against the debtor 


with respect to a major exemption. 
Under proposed 11 U.S.C. 541, all property of the debt-


or becomes property of the estate, but the debtor is 


permitted to exempt certain property from property of 


the estate under this section. Property may be exempt-


ed even if it is subject to a lien, but only the unencum-


bered portion of the property is to be counted in com-


puting the ‘‘value’’ of the property for the purposes of 


exemption. Thus, for example, a residence worth $30,000 


with a mortgage of $25,000 will be exemptable to the ex-


tent of $5,000. This follows current law. The remaining 


value of the property will be dealt with in the bank-


ruptcy case as is any interest in property that is sub-


ject to a lien. 
As under current law, the debtor will be permitted to 


convert nonexempt property into exempt property be-


fore filing a bankruptcy petition. See Hearings, pt. 3, at 


1355–58. The practice is not fraudulent as to creditors 


and permits the debtor to make full use of the exemp-


tions to which he is entitled under the law. 
Subsection (c) insulates exempt property from pre-


petition claims, except tax and alimony, maintenance, 


or support claims that are excepted from discharge. 


The bankruptcy discharge will not prevent enforce-


ment of valid liens. The rule of Long v. Bullard, 117 U.S. 


617 (1886) [6 S.Ct. 917, 29 L.Ed. 1004], is accepted with re-


spect to the enforcement of valid liens on nonexempt 


property as well as on exempt property. Cf. Louisville 


Joint Stock Land Bank v. Radford, 295 U.S. 555, 583 (1935) 


[55 S.Ct. 854]. 
Subsection (d) specifies the Federal exemptions to 


which the debtor is entitled. They are derived in large 


part from the Uniform Exemptions Act, promulgated 


by the Commissioners of Uniform State Laws in Au-


gust, 1976. Eleven categories of property are exempted. 


First is a homestead to the extent of $10,000, which may 


be claimed in real or personal property that the debtor 


or a dependent of the debtor uses as a residence. Sec-


ond, the debtor may exempt a motor vehicle to the ex-


tent of $1500. Third, the debtor may exempt household 


goods, furnishings, clothing, and similar household 


items, held primarily for the personal, family, or 


household use of the debtor or a dependent of the debt-


or. ‘‘Animals’’ includes all animals, such as pets, live-


stock, poultry, and fish, if they are held primarily for 


personal, family or household use. The limitation for 


third category items is $300 on any particular item. The 


debtor may also exempt up to $750 of personal jewelry. 
Paragraph (5) permits the exemption of $500, plus any 


unused amount of the homestead exemption, in any 


property, in order not to discriminate against the non-


homeowner. Paragraph (6) grants the debtor up to $1000 


in implements, professional books, or tools, of the 


trade of the debtor or a dependent. Paragraph (7) ex-


empts a life insurance contract, other than a credit life 


insurance contract, owned by the debtor. This para-


graph refers to the life insurance contract itself. It does 


not encompass any other rights under the contract, 


such as the right to borrow out the loan value. Because 


of this provision, the trustee may not surrender a life 


insurance contract, which remains property of the 


debtor if he chooses the Federal exemptions. Paragraph 


(8) permits the debtor to exempt up to $5000 in loan 


value in a life insurance policy owned by the debtor 


under which the debtor or an individual of whom the 


debtor is a dependent is the insured. The exemption 


provided by this paragraph and paragraph (7) will also 


include the debtor’s rights in a group insurance certifi-


cate under which the insured is an individual of whom 


the debtor is a dependent (assuming the debtor has 


rights in the policy that could be exempted) or the 


debtor. A trustee is authorized to collect the entire 


loan value on every life insurance policy owned by the 


debtor as property of the estate. First, however, the 


debtor will choose which policy or policies under which 


the loan value will be exempted. The $5000 figure is re-


duced by the amount of any automatic premium loan 


authorized after the date of the filing of the petition 


under section 542(d). Paragraph (9) exempts profes-


sionally prescribed health aids. 
Paragraph (10) exempts certain benefits that are akin 


to future earnings of the debtor. These include social 


security, unemployment compensation, or public as-


sistance benefits, veteran’s benefits, disability, illness, 


or unemployment benefits, alimony, support, or sepa-


rate maintenance (but only to the extent reasonably 


necessary for the support of the debtor and any depend-


ents of the debtor), and benefits under a certain stock 


bonus, pension, profitsharing, annuity or similar plan 


based on illness, disability, death, age or length of serv-


ice. Paragraph (11) allows the debtor to exempt certain 


compensation for losses. These include crime victim’s 


reparation benefits, wrongful death benefits (with a 


reasonably necessary for support limitation), life insur-


ance proceeds (same limitation), compensation for bod-


ily injury, not including pain and suffering ($10,000 lim-


itation), and loss of future earnings payments (support 


limitation). This provision in subparagraph (D)(11) is 


designed to cover payments in compensation of actual 


bodily injury, such as the loss of a limb, and is not in-


tended to include the attendant costs that accompany 


such a loss, such as medical payments, pain and suffer-


ing, or loss of earnings. Those items are handled sepa-


rately by the bill. 
Subsection (e) protects the debtor’s exemptions, ei-


ther Federal or State, by making unenforceable in a 


bankruptcy case a waiver of exemptions or a waiver of 


the debtor’s avoiding powers under the following sub-


sections. 
Subsection (f) protects the debtor’s exemptions, his 


discharge, and thus his fresh start by permitting him 


to avoid certain liens on exempt property. The debtor 
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may avoid a judicial lien on any property to the extent 


that the property could have been exempted in the ab-


sence of the lien, and may similarly avoid a nonpur-


chase-money security interest in certain household and 


personal goods. The avoiding power is independent of 


any waiver of exemptions. 


Subsection (g) gives the debtor the ability to exempt 


property that the trustee recovers under one of the 


trustee’s avoiding powers if the property was involun-


tarily transferred away from the debtor (such as by the 


fixing of a judicial lien) and if the debtor did not con-


ceal the property. The debtor is also permitted to ex-


empt property that the trustee recovers as the result of 


the avoiding of the fixing of certain security interests 


to the extent that the debtor could otherwise have ex-


empted the property. 


If the trustee does not pursue an avoiding power to 


recover a transfer of property that would be exempt, 


the debtor may pursue it and exempt the property, if 


the transfer was involuntary and the debtor did not 


conceal the property. If the debtor wishes to preserve 


his right to pursue an action under this provision, then 


he must intervene in any action brought by the trustee 


based on the same cause of action. It is not intended 


that the debtor be given an additional opportunity to 


avoid a transfer or that the transferee have to defend 


the same action twice. Rather, the section is primarily 


designed to give the debtor the rights the trustee could 


have pursued if the trustee chooses not to pursue them. 


The debtor is given no greater rights under this provi-


sion than the trustee, and thus the debtor’s avoiding 


powers under proposed 11 U.S.C. 544, 545, 547, and 548, 


are subject to proposed 11 U.S.C. 546, as are the trust-


ee’s powers. 


These subsections are cumulative. The debtor is not 


required to choose which he will use to gain an exemp-


tion. Instead, he may use more than one in any particu-


lar instance, just as the trustee’s avoiding powers are 


cumulative. 


Subsection (i) permits recovery by the debtor of prop-


erty transferred in an avoided transfer from either the 


initial or subsequent transferees. It also permits pre-


serving a transfer for the benefit of the debtor. Under 


either case the debtor may exempt the property recov-


ered or preserved. 


Subsection (k) makes clear that the debtor’s aliquot 


share of the costs and expenses [for] recovery of prop-


erty that the trustee recovers and the debtor later ex-


empts, and any costs and expenses of avoiding a trans-


fer by the debtor that the debtor has not already paid. 


Subsection (l) requires the debtor to file a list of 


property that he claims as exempt from property of the 


estate. Absent an objection to the list, the property is 


exempted. A dependent of the debtor may file it and 


thus be protected if the debtor fails to file the list. 


Subsection (m) requires the clerk of the bankruptcy 


court to give notice of any exemptions claimed under 


subsection (l), in order that parties in interest may 


have an opportunity to object to the claim. 


Subsection (n) provides the rule for a joint case: each 


debtor is entitled to the Federal exemptions provided 


under this section or to the State exemptions, which-


ever the debtor chooses. 


REFERENCES IN TEXT 


The Federal Rules of Bankruptcy Procedure, referred 


to in subsec. (b), are set out in the Appendix to this 


title. 


The Internal Revenue Code of 1986, referred to in sub-


sec. (d)(10)(E)(iii), is classified to Title 26, Internal Rev-


enue Code. 


AMENDMENTS 


2000—Subsec. (c)(4). Pub. L. 106–420 added par. (4). 


1994—Subsec. (b). Pub. L. 103–394, § 501(d)(12)(A), sub-


stituted ‘‘Federal Rules of Bankruptcy Procedure’’ for 


‘‘Bankruptcy Rules’’. 


Subsec. (d)(1) to (6). Pub. L. 103–394, § 108(d)(1)–(6), sub-


stituted ‘‘$15,000’’ for ‘‘$7,500’’ in par. (1), ‘‘$2,400’’ for 


‘‘$1,200’’ in par. (2), ‘‘$400’’ and ‘‘$8,000’’ for ‘‘$200’’ and 


‘‘$4,000’’, respectively, in par. (3), ‘‘$1,000’’ for ‘‘$500’’ in 


par. (4), ‘‘$800’’ and ‘‘$7,500’’ for ‘‘$400’’ and ‘‘$3,750’’, re-


spectively, in par. (5), and ‘‘$1,500’’ for ‘‘$750’’ in par. (6). 
Subsec. (d)(8). Pub. L. 103–394, § 108(d)(7), substituted 


‘‘$8,000’’ for ‘‘$4,000’’. 
Subsec. (d)(10)(E)(iii). Pub. L. 103–394, § 501(d)(12)(B), 


substituted ‘‘or 408’’ for ‘‘408, or 409’’ and ‘‘Internal Rev-


enue Code of 1986’’ for ‘‘Internal Revenue Code of 1954 


(26 U.S.C. 401(a), 403(a), 403(b), 408, or 409)’’. 
Subsec. (d)(11)(D). Pub. L. 103–394, § 108(d)(8), sub-


stituted ‘‘$15,000’’ for ‘‘$7,500’’. 
Subsec. (f)(1). Pub. L. 103–394, §§ 303(3), 310(1), des-


ignated existing provisions as par. (1) and inserted ‘‘but 


subject to paragraph (3)’’ after ‘‘waiver of exemptions’’ 


in introductory provisions. Former par. (1) redesig-


nated subpar. (A) of par. (1). 


Subsec. (f)(1)(A). Pub. L. 103–394, §§ 303(2), 304(d), re-


designated par. (1) as subpar. (A) of par. (1) and inserted 


‘‘, other than a judicial lien that secures a debt— 


‘‘(i) to a spouse, former spouse, or child of the debt-


or, for alimony to, maintenance for, or support of 


such spouse or child, in connection with a separation 


agreement, divorce decree or other order of a court of 


record, determination made in accordance with State 


or territorial law by a governmental unit, or property 


settlement agreement; and 


‘‘(ii) to the extent that such debt— 


‘‘(I) is not assigned to another entity, volun-


tarily, by operation of law, or otherwise; and 


‘‘(II) includes a liability designated as alimony, 


maintenance, or support, unless such liability is ac-


tually in the nature of alimony, maintenance or 


support.’’ 


Subsec. (f)(1)(B). Pub. L. 103–394, § 303(1), redesignated 


par. (2) as subpar. (B) of par. (1) and subpars. (A) to (C) 


of par. (2) as cls. (i) to (iii), respectively, of subpar. (B) 


of par. (1). 


Subsec. (f)(2). Pub. L. 103–394, § 303(4), added par. (2). 


Former par. (2) redesignated subpar. (B) of par. (1). 


Subsec. (f)(3). Pub. L. 103–394, § 310(2), added par. (3). 


1990—Subsec. (c)(3). Pub. L. 101–647 added par. (3). 


1986—Subsec. (h)(1). Pub. L. 99–554, § 283(i)(1), sub-


stituted ‘‘553 of this title’’ for ‘‘553 of this tittle’’. 


Subsec. (i)(2). Pub. L. 99–554, § 283(i)(2), substituted 


‘‘this’’ for ‘‘his’’ after ‘‘subsection (g) of’’. 


1984—Subsec. (a)(2). Pub. L. 98–353, § 453(a), inserted 


‘‘or, with respect to property that becomes property of 


an estate after such date, as of the date such property 


becomes property of the estate’’. 


Subsec. (b). Pub. L. 98–353, § 306(a), inserted provision 


that in joint cases filed under section 302 of this title 


and individual cases filed under section 301 or 303 of 


this title by or against debtors who are husband and 


wife, and whose estates are ordered to be jointly admin-


istered under Rule 1015(b) of the Bankruptcy Rules, one 


debtor may not elect to exempt property listed in para-


graph (1) and the other debtor elect to exempt property 


listed in paragraph (2) of this subsection, but that if the 


parties cannot agree on the alternative to be elected, 


they shall be deemed to elect paragraph (1), where such 


election is permitted under the law of the jurisdiction 


where the case is filed. 


Subsec. (c). Pub. L. 98–353, § 453(b), amended subsec. 


(c) generally. Prior to amendment, subsec. (c) read as 


follows: ‘‘Unless the case is dismissed, property ex-


empted under this section is not liable during or after 


the case for any debt of the debtor that arose, or that 


is determined under section 502 of this title as if such 


claim had arisen before the commencement of the case, 


except— 


‘‘(1) a debt of a kind specified in section 523(a)(1) or 


section 523(a)(5) of this title; or 


‘‘(2) a lien that is— 


‘‘(A) not avoided under section 544, 545, 547, 548, 


549, or 724(a) of this title; 


‘‘(B) not voided under section 506(d) of this title; 


or 


‘‘(C)(i) a tax lien, notice of which is properly filed; 


and 
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‘‘(ii) avoided under section 545(2) of this title.’’ 
Subsec. (d)(3). Pub. L. 98–353, § 306(b), inserted ‘‘or 


$4,000 in aggregate value’’. 
Subsec. (d)(5). Pub. L. 98–353, § 306(c), amended par. (5) 


generally. Prior to amendment, par. (5) read as follows: 


‘‘The debtor’s aggregate interest, not to exceed in value 


$400 plus any unused amount of the exemption provided 


under paragraph (1) of this subsection, in any prop-


erty.’’ 
Subsec. (e). Pub. L. 98–353, § 453(c), substituted ‘‘an ex-


emption’’ for ‘‘exemptions’’. 
Subsec. (m). Pub. L. 98–353, § 306(d), substituted ‘‘Sub-


ject to the limitation in subsection (b), this section 


shall apply separately with respect to each debtor in a 


joint case’’ for ‘‘This section shall apply separately 


with respect to each debtor in a joint case’’. 


EFFECTIVE DATE OF 1994 AMENDMENT 


Amendment by Pub. L. 103–394 effective Oct. 22, 1994, 


and not applicable with respect to cases commenced 


under this title before Oct. 22, 1994, see section 702 of 


Pub. L. 103–394, set out as a note under section 101 of 


this title. 


EFFECTIVE DATE OF 1986 AMENDMENT 


Amendment by Pub. L. 99–554 effective 30 days after 


Oct. 27, 1986, see section 302(a) of Pub. L. 99–554, set out 


as a note under section 581 of Title 28, Judiciary and 


Judicial Procedure. 


EFFECTIVE DATE OF 1984 AMENDMENT 


Amendment by Pub. L. 98–353 effective with respect 


to cases filed 90 days after July 10, 1984, see section 


552(a) of Pub. L. 98–353, set out as a note under section 


101 of this title. 


ADJUSTMENT OF DOLLAR AMOUNTS 


For adjustment of dollar amounts specified in subsec. 


(d)(1) to (6), (8), (11)(D) of this section by the Judicial 


Conference of the United States, effective Apr. 1, 2001, 


see note set out under section 104 of this title. 


SECTION REFERRED TO IN OTHER SECTIONS 


This section is referred to in sections 101, 104, 106, 110, 


349, 502, 542, 551, 552, 722, 1123 of this title; title 26 sec-


tions 1017, 1398; title 28 section 3014; title 29 section 


1405. 


§ 523. Exceptions to discharge 


(a) A discharge under section 727, 1141, 1228(a), 


1228(b), or 1328(b) of this title does not discharge 


an individual debtor from any debt— 
(1) for a tax or a customs duty— 


(A) of the kind and for the periods speci-


fied in section 507(a)(2) or 507(a)(8) of this 


title, whether or not a claim for such tax 


was filed or allowed; 
(B) with respect to which a return, if re-


quired— 
(i) was not filed; or 
(ii) was filed after the date on which 


such return was last due, under applicable 


law or under any extension, and after two 


years before the date of the filing of the 


petition; or 


(C) with respect to which the debtor made 


a fraudulent return or willfully attempted in 


any manner to evade or defeat such tax; 


(2) for money, property, services, or an ex-


tension, renewal, or refinancing of credit, to 


the extent obtained by— 
(A) false pretenses, a false representation, 


or actual fraud, other than a statement re-


specting the debtor’s or an insider’s finan-


cial condition; 


(B) use of a statement in writing— 
(i) that is materially false; 
(ii) respecting the debtor’s or an insid-


er’s financial condition; 
(iii) on which the creditor to whom the 


debtor is liable for such money, property, 
services, or credit reasonably relied; and 


(iv) that the debtor caused to be made or 
published with intent to deceive; or 


(C) for purposes of subparagraph (A) of this 
paragraph, consumer debts owed to a single 
creditor and aggregating more than $1,000 
for ‘‘luxury goods or services’’ incurred by 
an individual debtor on or within 60 days be-
fore the order for relief under this title, or 
cash advances aggregating more than $1,000 
that are extensions of consumer credit under 
an open end credit plan obtained by an indi-
vidual debtor on or within 60 days before the 
order for relief under this title, are pre-
sumed to be nondischargeable; ‘‘luxury 
goods or services’’ do not include goods or 
services reasonably acquired for the support 
or maintenance of the debtor or a dependent 
of the debtor; an extension of consumer 
credit under an open end credit plan is to be 
defined for purposes of this subparagraph as 
it is defined in the Consumer Credit Protec-
tion Act; 


(3) neither listed nor scheduled under section 
521(1) of this title, with the name, if known to 
the debtor, of the creditor to whom such debt 
is owed, in time to permit— 


(A) if such debt is not of a kind specified in 
paragraph (2), (4), or (6) of this subsection, 
timely filing of a proof of claim, unless such 
creditor had notice or actual knowledge of 
the case in time for such timely filing; or 


(B) if such debt is of a kind specified in 
paragraph (2), (4), or (6) of this subsection, 
timely filing of a proof of claim and timely 
request for a determination of dis-
chargeability of such debt under one of such 
paragraphs, unless such creditor had notice 
or actual knowledge of the case in time for 
such timely filing and request; 


(4) for fraud or defalcation while acting in a 
fiduciary capacity, embezzlement, or larceny; 


(5) to a spouse, former spouse, or child of the 
debtor, for alimony to, maintenance for, or 


support of such spouse or child, in connection 


with a separation agreement, divorce decree or 


other order of a court of record, determination 


made in accordance with State or territorial 


law by a governmental unit, or property set-


tlement agreement, but not to the extent 


that— 
(A) such debt is assigned to another entity, 


voluntarily, by operation of law, or other-


wise (other than debts assigned pursuant to 


section 408(a)(3) of the Social Security Act, 


or any such debt which has been assigned to 


the Federal Government or to a State or any 


political subdivision of such State); or 
(B) such debt includes a liability des-


ignated as alimony, maintenance, or sup-


port, unless such liability is actually in the 


nature of alimony, maintenance, or support; 


(6) for willful and malicious injury by the 


debtor to another entity or to the property of 


another entity; 
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1 See References in Text note below. 


(7) to the extent such debt is for a fine, pen-
alty, or forfeiture payable to and for the bene-
fit of a governmental unit, and is not com-
pensation for actual pecuniary loss, other than 
a tax penalty— 


(A) relating to a tax of a kind not specified 
in paragraph (1) of this subsection; or 


(B) imposed with respect to a transaction 
or event that occurred before three years be-
fore the date of the filing of the petition; 


(8) for an educational benefit overpayment 
or loan made, insured or guaranteed by a gov-
ernmental unit, or made under any program 
funded in whole or in part by a governmental 
unit or nonprofit institution, or for an obliga-
tion to repay funds received as an educational 
benefit, scholarship or stipend, unless except-
ing such debt from discharge under this para-
graph will impose an undue hardship on the 
debtor and the debtor’s dependents; 


(9) for death or personal injury caused by the 
debtor’s operation of a motor vehicle if such 
operation was unlawful because the debtor was 
intoxicated from using alcohol, a drug, or an-
other substance; 


(10) that was or could have been listed or 
scheduled by the debtor in a prior case con-
cerning the debtor under this title or under 


the Bankruptcy Act in which the debtor 


waived discharge, or was denied a discharge 


under section 727(a)(2), (3), (4), (5), (6), or (7) of 


this title, or under section 14c(1), (2), (3), (4), 


(6), or (7) of such Act; 
(11) provided in any final judgment, un-


reviewable order, or consent order or decree 


entered in any court of the United States or of 


any State, issued by a Federal depository in-


stitutions regulatory agency, or contained in 


any settlement agreement entered into by the 


debtor, arising from any act of fraud or defal-


cation while acting in a fiduciary capacity 


committed with respect to any depository in-


stitution or insured credit union; 
(12) for malicious or reckless failure to ful-


fill any commitment by the debtor to a Fed-


eral depository institutions regulatory agency 


to maintain the capital of an insured deposi-


tory institution, except that this paragraph 


shall not extend any such commitment which 


would otherwise be terminated due to any act 


of such agency; 
(13) for any payment of an order of restitu-


tion issued under title 18, United States Code; 
(14) incurred to pay a tax to the United 


States that would be nondischargeable pursu-


ant to paragraph (1); 
(15) not of the kind described in paragraph 


(5) that is incurred by the debtor in the course 


of a divorce or separation or in connection 


with a separation agreement, divorce decree or 


other order of a court of record, a determina-


tion made in accordance with State or terri-


torial law by a governmental unit unless— 
(A) the debtor does not have the ability to 


pay such debt from income or property of 


the debtor not reasonably necessary to be 


expended for the maintenance or support of 


the debtor or a dependent of the debtor and, 


if the debtor is engaged in a business, for the 


payment of expenditures necessary for the 


continuation, preservation, and operation of 


such business; or 


(B) discharging such debt would result in a 


benefit to the debtor that outweighs the det-


rimental consequences to a spouse, former 


spouse, or child of the debtor; 


(16) for a fee or assessment that becomes due 


and payable after the order for relief to a 


membership association with respect to the 


debtor’s interest in a dwelling unit that has 


condominium ownership or in a share of a co-


operative housing corporation, but only if 


such fee or assessment is payable for a period 


during which— 
(A) the debtor physically occupied a dwell-


ing unit in the condominium or cooperative 


project; or 
(B) the debtor rented the dwelling unit to 


a tenant and received payments from the 


tenant for such period, 


but nothing in this paragraph shall except 


from discharge the debt of a debtor for a mem-


bership association fee or assessment for a pe-


riod arising before entry of the order for relief 


in a pending or subsequent bankruptcy case; 
(17) for a fee imposed by a court for the fil-


ing of a case, motion, complaint, or appeal, or 


for other costs and expenses assessed with re-


spect to such filing, regardless of an assertion 


of poverty by the debtor under section 1915(b) 


or (f) of title 28, or the debtor’s status as a 


prisoner, as defined in section 1915(h) of title 


28; or 
(18) owed under State law to a State or mu-


nicipality that is— 
(A) in the nature of support, and 
(B) enforceable under part D of title IV of 


the Social Security Act (42 U.S.C. 601 et 


seq.). 


(b) Notwithstanding subsection (a) of this sec-


tion, a debt that was excepted from discharge 


under subsection (a)(1), (a)(3), or (a)(8) of this 


section, under section 17a(1), 17a(3), or 17a(5) of 


the Bankruptcy Act, under section 439A 1 of the 


Higher Education Act of 1965, or under section 


733(g) 1 of the Public Health Service Act in a 


prior case concerning the debtor under this 


title, or under the Bankruptcy Act, is discharge-


able in a case under this title unless, by the 


terms of subsection (a) of this section, such debt 


is not dischargeable in the case under this title. 
(c)(1) Except as provided in subsection (a)(3)(B) 


of this section, the debtor shall be discharged 


from a debt of a kind specified in paragraph (2), 


(4), (6), or (15) of subsection (a) of this section, 


unless, on request of the creditor to whom such 


debt is owed, and after notice and a hearing, the 


court determines such debt to be excepted from 


discharge under paragraph (2), (4), (6), or (15), as 


the case may be, of subsection (a) of this sec-


tion. 
(2) Paragraph (1) shall not apply in the case of 


a Federal depository institutions regulatory 


agency seeking, in its capacity as conservator, 


receiver, or liquidating agent for an insured de-


pository institution, to recover a debt described 


in subsection (a)(2), (a)(4), (a)(6), or (a)(11) owed 


to such institution by an institution-affiliated 


party unless the receiver, conservator, or liq-


uidating agent was appointed in time to reason-
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2 So in original. Probably should be ‘‘an’’. 


ably comply, or for a Federal depository institu-


tions regulatory agency acting in its corporate 


capacity as a successor to such receiver, con-


servator, or liquidating agent to reasonably 


comply, with subsection (a)(3)(B) as a creditor of 


such institution-affiliated party with respect to 


such debt. 
(d) If a creditor requests a determination of 


dischargeability of a consumer debt under sub-


section (a)(2) of this section, and such debt is 


discharged, the court shall grant judgment in 


favor of the debtor for the costs of, and a reason-


able attorney’s fee for, the proceeding if the 


court finds that the position of the creditor was 


not substantially justified, except that the court 


shall not award such costs and fees if special cir-


cumstances would make the award unjust. 
(e) Any institution-affiliated party of a 2 in-


sured depository institution shall be considered 


to be acting in a fiduciary capacity with respect 


to the purposes of subsection (a)(4) or (11). 


(Pub. L. 95–598, Nov. 6, 1978, 92 Stat. 2590; Pub. L. 


96–56, § 3, Aug. 14, 1979, 93 Stat. 387; Pub. L. 97–35, 


title XXIII, § 2334(b), Aug. 13, 1981, 95 Stat. 863; 


Pub. L. 98–353, title III, §§ 307, 371, 454, July 10, 


1984, 98 Stat. 353, 364, 375; Pub. L. 99–554, title II, 


§§ 257(n), 281, 283(j), Oct. 27, 1986, 100 Stat. 


3115–3117; Pub. L. 101–581, § 2(a), Nov. 15, 1990, 104 


Stat. 2865; Pub. L. 101–647, title XXV, § 2522(a), 


title XXXI, § 3102(a), title XXXVI, § 3621, Nov. 29, 


1990, 104 Stat. 4865, 4916, 4964; Pub. L. 103–322, 


title XXXII, § 320934, Sept. 13, 1994, 108 Stat. 2135; 


Pub. L. 103–394, title II, § 221, title III, §§ 304(e), 


(h)(3), 306, 309, title V, § 501(d)(13), Oct. 22, 1994, 


108 Stat. 4129, 4133–4135, 4137, 4145; Pub. L. 


104–134, title I, § 101[(a)] [title VIII, § 804(b)], Apr. 


26, 1996, 110 Stat. 1321, 1321–74; renumbered title 


I, Pub. L. 104–140, § 1(a), May 2, 1996, 110 Stat. 


1327; Pub. L. 104–193, title III, § 374(a), Aug. 22, 


1996, 110 Stat. 2255; Pub. L. 105–244, title IX, 


§ 971(a), Oct. 7, 1998, 112 Stat. 1837.) 


HISTORICAL AND REVISION NOTES 


LEGISLATIVE STATEMENTS 


Section 523(a)(1) represents a compromise between 


the position taken in the House bill and the Senate 


amendment. Section 523(a)(2) likewise represents a 


compromise between the position taken in the House 


bill and the Senate amendment with respect to the 


false financial statement exception to discharge. In 


order to clarify that a ‘‘renewal of credit’’ includes a 


‘‘refinancing of credit’’, explicit reference to a refinanc-


ing of credit is made in the preamble to section 


523(a)(2). A renewal of credit or refinancing of credit 


that was obtained by a false financial statement within 


the terms of section 523(a)(2) is nondischargeable. How-


ever, each of the provisions of section 523(a)(2) must be 


proved. Thus, under section 523(a)(2)(A) a creditor must 


prove that the debt was obtained by false pretenses, a 


false representation, or actual fraud, other than a 


statement respecting the debtor’s or an insider’s finan-


cial condition. Subparagraph (A) is intended to codify 


current case law e.g., Neal v. Clark, 95 U.S. 704 (1887) [24 


L. Ed. 586], which interprets ‘‘fraud’’ to mean actual or 


positive fraud rather than fraud implied in law. Sub-


paragraph (A) is mutually exclusive from subparagraph 


(B). Subparagraph (B) pertains to the so-called false fi-


nancial statement. In order for the debt to be non-


dischargeable, the creditor must prove that the debt 


was obtained by the use of a statement in writing (i) 


that is materially false; (ii) respecting the debtor’s or 


an insider’s financial condition; (iii) on which the cred-


itor to whom the debtor is liable for obtaining money, 


property, services, or credit reasonably relied; (iv) that 


the debtor caused to be made or published with intent 


to deceive. Section 523(a)(2)(B)(iv) is not intended to 


change from present law since the statement that the 


debtor causes to be made or published with the intent 


to deceive automatically includes a statement that the 


debtor actually makes or publishes with an intent to 


deceive. Section 523(a)(2)(B) is explained in the House 


report. Under section 523(a)(2)(B)(i) a discharge is 


barred only as to that portion of a loan with respect to 


which a false financial statement is materially false. 
In many cases, a creditor is required by state law to 


refinance existing credit on which there has been no de-


fault. If the creditor does not forfeit remedies or other-


wise rely to his detriment on a false financial state-


ment with respect to existing credit, then an extension, 


renewal, or refinancing of such credit is nondischarge-


able only to the extent of the new money advanced; on 


the other hand, if an existing loan is in default or the 


creditor otherwise reasonably relies to his detriment 


on a false financial statement with regard to an exist-


ing loan, then the entire debt is nondischargeable 


under section 523(a)(2)(B). This codifies the reasoning 


expressed by the second circuit in In re Danns, 558 F.2d 


114 (2d Cir. 1977). 
Section 523(a)(3) of the House amendment is derived 


from the Senate amendment. The provision is intended 


to overrule Birkett v. Columbia Bank, 195 U.S. 345 (1904) 


[25 S.Ct. 38, 49 L.Ed. 231, 12 Am.Bankr.Rep. 691]. 
Section 523(a)(4) of the House amendment represents 


a compromise between the House bill and the Senate 


amendment. 
Section 523(a)(5) is a compromise between the House 


bill and the Senate amendment. The provision excepts 


from discharge a debt owed to a spouse, former spouse 


or child of the debtor, in connection with a separation 


agreement, divorce decree, or property settlement 


agreement, for alimony to, maintenance for, or support 


of such spouse or child but not to the extent that the 


debt is assigned to another entity. If the debtor has as-


sumed an obligation of the debtor’s spouse to a third 


party in connection with a separation agreement, prop-


erty settlement agreement, or divorce proceeding, such 


debt is dischargeable to the extent that payment of the 


debt by the debtor is not actually in the nature of ali-


mony, maintenance, or support of debtor’s spouse, 


former spouse, or child. 
Section 523(a)(6) adopts the position taken in the 


House bill and rejects the alternative suggested in the 


Senate amendment. The phrase ‘‘willful and malicious 


injury’’ covers a willful and malicious conversion. 
Section 523(a)(7) of the House amendment adopts the 


position taken in the Senate amendment and rejects 


the position taken in the House bill. A penalty relating 


to a tax cannot be nondischargeable unless the tax it-


self is nondischargeable. 
Section 523(a)(8) represents a compromise between 


the House bill and the Senate amendment regarding 


educational loans. This provision is broader than cur-


rent law which is limited to federally insured loans. 


Only educational loans owing to a governmental unit 


or a nonprofit institution of higher education are made 


nondischargeable under this paragraph. 
Section 523(b) is new. The section represents a modi-


fication of similar provisions contained in the House 


bill and the Senate amendment. 
Section 523(c) of the House amendment adopts the po-


sition taken in the Senate amendment. 
Section 523(d) represents a compromise between the 


position taken in the House bill and the Senate amend-


ment on the issue of attorneys’ fees in false financial 


statement complaints to determine dischargeability. 


The provision contained in the House bill permitting 


the court to award damages is eliminated. The court 


must grant the debtor judgment or a reasonable attor-


neys’ fee unless the granting of judgment would be 


clearly inequitable. 
Nondischargeable debts: The House amendment re-


tains the basic categories of nondischargeable tax li-
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abilities contained in both bills, but restricts the time 


limits on certain nondischargeable taxes. Under the 


amendment, nondischargeable taxes cover taxes enti-


tled to priority under section 507(a)(6) of title 11 and, in 


the case of individual debtors under chapters 7, 11, or 


13, tax liabilities with respect to which no required re-


turn had been filed or as to which a late return had 


been filed if the return became last due, including ex-


tensions, within 2 years before the date of the petition 


or became due after the petition or as to which the 


debtor made a fraudulent return, entry or invoice or 


fraudulently attempted to evade or defeat the tax. 
In the case of individuals in liquidation under chapter 


7 or in reorganization under chapter 11 of title 11, sec-


tion 1141(d)(2) incorporates by reference the exceptions 


to discharge continued in section 523. Different rules 


concerning the discharge of taxes where a partnership 


or corporation reorganizes under chapter 11, apply 


under section 1141. 
The House amendment also deletes the reduction rule 


contained in section 523(e) of the Senate amendment. 


Under that rule, the amount of an otherwise non-


dischargeable tax liability would be reduced by the 


amount which a governmental tax authority could 


have collected from the debtor’s estate if it had filed a 


timely claim against the estate but which it did not 


collect because no such claim was filed. This provision 


is deleted in order not to effectively compel a tax au-


thority to file claim against the estate in ‘‘no asset’’ 


cases, along with a dischargeability petition. In no- 


asset cases, therefore, if the tax authority is not poten-


tially penalized by failing to file a claim, the debtor in 


such cases will have a better opportunity to choose the 


prepayment forum, bankruptcy court or the Tax Court, 


in which to litigate his personal liability for a non-


dischargeable tax. 
The House amendment also adopts the Senate amend-


ment provision limiting the nondischargeability of 


punitive tax penalties, that is, penalties other than 


those which represent collection of a principal amount 


of tax liability through the form of a ‘‘penalty.’’ Under 


the House amendment, tax penalties which are basi-


cally punitive in nature are to be nondischargeable 


only if the penalty is computed by reference to a relat-


ed tax liability which is nondischargeable or, if the 


amount of the penalty is not computed by reference to 


a tax liability, the transaction or event giving rise to 


the penalty occurred during the 3-year period ending on 


the date of the petition. 


SENATE REPORT NO. 95–989 


This section specifies which of the debtor’s debts are 


not discharged in a bankruptcy case, and certain proce-


dures for effectuating the section. The provision in 


Bankruptcy Act § 17c [section 35(c) of former title 11] 


granting the bankruptcy courts jurisdiction to deter-


mine dischargeability is deleted as unnecessary, in 


view of the comprehensive grant of jurisdiction pre-


scribed in proposed 28 U.S.C. 1334(b), which is adequate 


to cover the full jurisdiction that the bankruptcy 


courts have today over dischargeability and related is-


sues under Bankruptcy Act § 17c. The Rules of Bank-


ruptcy Procedure will specify, as they do today, who 


may request determinations of dischargeability, sub-


ject, of course, to proposed 11 U.S.C. 523(c), and when 


such a request may be made. Proposed 11 U.S.C. 350, 


providing for reopening of cases, provides one possible 


procedure for a determination of dischargeability and 


related issues after a case is closed. 
Subsection (a) lists nine kinds of debts excepted from 


discharge. Taxes that are excepted from discharge are 


set forth in paragraph (1). These include claims against 


the debtor which receive priority in the second, third 


and sixth categories (§ 507(a)(3)(B) and (c) and (6)). 


These categories include taxes for which the tax au-


thority failed to file a claim against the estate or filed 


its claim late. Whether or not the taxing authority’s 


claim is secured will also not affect the claim’s nondis-


chargeability if the tax liability in question is other-


wise entitled to priority. 


Also included in the nondischargeable debts are taxes 


for which the debtor had not filed a required return as 


of the petition date, or for which a return had been 


filed beyond its last permitted due date (§ 523(a)(1)(B)). 


For this purpose, the date of the tax year to which the 


return relates is immaterial. The late return rule ap-


plies, however, only to the late returns filed within 


three years before the petition was filed, and to late re-


turns filed after the petition in title 11 was filed. For 


this purpose, the taxable year in question need not be 


one or more of the three years immediately preceding 


the filing of the petition. 
Tax claims with respect to which the debtor filed a 


fraudulent return, entry or invoice, or fraudulently at-


tempted to evade or defeat any tax (§ 523(a)(1)(C)) are 


included. The date of the taxable year with regard to 


which the fraud occurred is immaterial. 
Also included are tax payments due under an agree-


ment for deferred payment of taxes, which a debtor had 


entered into with the Internal Revenue Service (or 


State or local tax authority) before the filing of the pe-


tition and which relate to a prepetition tax liability 


(§ 523(a)(1)(D)) are also nondischargeable. This classi-


fication applies only to tax claims which would have 


received priority under section 507(a) if the taxpayer 


had filed a title 11 petition on the date on which the de-


ferred payment agreement was entered into. This rule 


also applies only to installment payments which be-


come due during and after the commencement of the 


title 11 case. Payments which had become due within 


one year before the filing of the petition receive sixth 


priority, and will be nondischargeable under the gen-


eral rule of section 523(a)(1)(A). 
The above categories of nondischargeability apply to 


customs duties as well as to taxes. 
Paragraph (2) provides that as under Bankruptcy Act 


§ 17a(2) [section 35(a)(2) of former title 11], a debt for ob-


taining money, property, services, or a refinancing ex-


tension or renewal of credit by false pretenses, a false 


representation, or actual fraud, or by use of a state-


ment in writing respecting the debtor’s financial condi-


tion that is materially false, on which the creditor rea-


sonably relied, and which the debtor made or published 


with intent to deceive, is excepted from discharge. This 


provision is modified only slightly from current section 


17a(2). First, ‘‘actual fraud’’ is added as a ground for ex-


ception from discharge. Second, the creditor must not 


only have relied on a false statement in writing, but 


the reliance must have been reasonable. This codifies 


case law construing present section 17a(2). Third, the 


phrase ‘‘in any manner whatsoever’’ that appears in 


current law after ‘‘made or published’’ is deleted as un-


necessary, the word ‘‘published’’ is used in the same 


sense that it is used in defamation cases. 
Unscheduled debts are excepted from discharge under 


paragraph (3). The provision, derived from section 


17a(3) [section 35(a)(3) of former title 11], follows cur-


rent law, but clarifies some uncertainties generated by 


the case law construing 17a(3). The debt is excepted 


from discharge if it was not scheduled in time to per-


mit timely action by the creditor to protect his rights, 


unless the creditor had notice or actual knowledge of 


the case. 
Paragraph (4) excepts debts for fraud incurred by the 


debtor while acting in a fiduciary capacity or for defal-


cation, embezzlement, or misappropriation. 
Paragraph (5) provides that debts for willful and ma-


licious conversion or injury by the debtor to another 


entity or the property of another entity are non-


dischargeable. Under this paragraph ‘‘willful’’ means 


deliberate or intentional. To the extent that Tinker v. 


Colwell, 139 U.S. 473 (1902), held that a less strict stand-


ard is intended, and to the extent that other cases have 


relied on Tinker to apply a ‘‘reckless disregard’’ stand-


ard, they are overruled. 
Paragraph (6) excepts from discharge debts to a 


spouse, former spouse, or child of the debtor for ali-


mony to, maintenance for, or support of the spouse or 


child. This language, in combination with the repeal of 


section 456(b) of the Social Security Act (42 U.S.C. 
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656(b)) by section 326 of the bill, will apply to make 


nondischargeable only alimony, maintenance, or sup-


port owed directly to a spouse or dependent. What con-


stitutes alimony, maintenance, or support, will be de-


termined under the bankruptcy law, not State law. 


Thus, cases such as In re Waller, 494 F.2d 447 (6th Cir. 


1974), are overruled, and the result in cases such as Fife 


v. Fife, 1 Utah 2d 281, 265 P.2d 642 (1952) is followed. The 


proviso, however, makes nondischargeable any debts 


resulting from an agreement by the debtor to hold the 


debtor’s spouse harmless on joint debts, to the extent 


that the agreement is in payment of alimony, mainte-


nance, or support of the spouse, as determined under 


bankruptcy law considerations as to whether a particu-


lar agreement to pay money to a spouse is actually ali-


mony or a property settlement. 
Paragraph (7) makes nondischargeable certain liabil-


ities for penalties including tax penalties if the under-


lying tax with respect to which the penalty was im-


posed is also nondischargeable (sec. 523(a)(7)). These 


latter liabilities cover those which, but are penal in na-


ture, as distinct from so-called ‘‘pecuniary loss’’ pen-


alties which, in the case of taxes, involve basically the 


collection of a tax under the label of a ‘‘penalty.’’ This 


provision differs from the bill as introduced, which did 


not link the nondischarge of a tax penalty with the 


treatment of the underlying tax. The amended provi-


sion reflects the existing position of the Internal Reve-


nue Service as to tax penalties imposed by the Internal 


Revenue Code (Rev.Rul. 68–574, 1968–2 C.B. 595). 
Paragraph (8) follows generally current law and ex-


cerpts from discharge student loans until such loans 


have been due and owing for five years. Such loans in-


clude direct student loans as well as insured and guar-


anteed loans. This provision is intended to be self-exe-


cuting and the lender or institution is not required to 


file a complaint to determine the nondischargeability 


of any student loan. 
Paragraph (9) excepts from discharge debts that the 


debtor owed before a previous bankruptcy case con-


cerning the debtor in which the debtor was denied a 


discharge other than on the basis of the six-year bar. 
Subsection (b) of this section permits discharge in a 


bankruptcy case of an unscheduled debt from a prior 


case. This provision is carried over from Bankruptcy 


Act § 17b [section 35(b) of former title 11]. The result 


dictated by the subsection would probably not be dif-


ferent if the subsection were not included. It is in-


cluded nevertheless for clarity. 
Subsection (c) requires a creditor who is owed a debt 


that may be excepted from discharge under paragraph 


(2), (4), or (5), (false statements, defalcation or larceny 


misappropriation, or willful and malicious injury) to 


initiate proceedings in the bankruptcy court for an ex-


ception to discharge. If the creditor does not act, the 


debt is discharged. This provision does not change cur-


rent law. 
Subsection (d) is new. It provides protection to a con-


sumer debtor that dealt honestly with a creditor who 


sought to have a debt excepted from discharge on the 


ground of falsity in the incurring of the debt. The debt-


or may be awarded costs and a reasonable attorney’s 


fee for the proceeding to determine the dis-


chargeability of a debt under subsection (a)(2), if the 


court finds that the proceeding was frivolous or not 


brought by its creditor in good faith. 
The purpose of the provision is to discourage credi-


tors from initiating proceedings to obtaining a false fi-


nancial statement exception to discharge in the hope of 


obtaining a settlement from an honest debtor anxious 


to save attorney’s fees. Such practices impair the debt-


or’s fresh start and are contrary to the spirit of the 


bankruptcy laws. 


HOUSE REPORT NO. 95–595 


Subsection (a) lists eight kinds of debts excepted 


from discharge. Taxes that are entitled to priority are 


excepted from discharge under paragraph (1). In addi-


tion, taxes with respect to which the debtor made a 


fraudulent return or willfully attempted to evade or de-


feat, or with respect to which a return (if required) was 


not filed or was not filed after the due date and after 


one year before the bankruptcy case are excepted from 


discharge. If the taxing authority’s claim has been dis-


allowed, then it would be barred by the more modern 


rules of collateral estoppel from reasserting that claim 


against the debtor after the case was closed. See 


Plumb, The Tax Recommendations of the Commission 


on the Bankruptcy Laws: Tax Procedures, 88 


Harv.L.Rev. 1360, 1388 (1975). 
As under Bankruptcy Act § 17a(2) [section 35(a)(2) of 


former title 11], debt for obtaining money, property, 


services, or an extension or renewal of credit by false 


pretenses, a false representation, or actual fraud, or by 


use of a statement in writing respecting the debtor’s fi-


nancial condition that is materially false, on which the 


creditor reasonably relied, and that the debtor made or 


published with intent to deceive, is excepted from dis-


charge. This provision is modified only slightly from 


current section 17a(2). First, ‘‘actual fraud’’ is added as 


a grounds for exception from discharge. Second, the 


creditor must not only have relied on a false statement 


in writing, the reliance must have been reasonable. 


This codifies case law construing this provision. Third, 


the phrase ‘‘in any manner whatsoever’’ that appears in 


current law after ‘‘made or published’’ is deleted as un-


necessary. The word ‘‘published’’ is used in the same 


sense that it is used in slander actions. 
Unscheduled debts are excepted from discharge under 


paragraph (3). The provision, derived from section 


17a(3) [section 35(a)(3) of former title 11], follows cur-


rent law, but clarifies some uncertainties generated by 


the case law construing 17a(3). The debt is excepted 


from discharge if it was not scheduled in time to per-


mit timely action by the creditor to protect his rights, 


unless the creditor had notice or actual knowledge of 


the case. 
Paragraph (4) excepts debts for embezzlement or lar-


ceny. The deletion of willful and malicious conversion 


from § 17a(2) of the Bankruptcy Act [section 35(a)(2) of 


former title 11] is not intended to effect a substantive 


change. The intent is to include in the category of non- 


dischargeable debts a conversion under which the debt-


or willfully and maliciously intends to borrow property 


for a short period of time with no intent to inflict in-


jury but on which injury is in fact inflicted. 
Paragraph (5) excepts from discharge debts to a 


spouse, former spouse, or child of the debtor for ali-


mony to, maintenance for, or support of, the spouse or 


child. This language, in combination with the repeal of 


section 456(b) of the Social Security Act (42 U.S.C. 


656(b)) by section 327 of the bill, will apply to make 


nondischargeable only alimony, maintenance, or sup-


port owed directly to a spouse or dependent. See Hear-


ings, pt. 2, at 942. What constitutes alimony, mainte-


nance, or support, will be determined under the bank-


ruptcy laws, not State law. Thus, cases such as In re 


Waller, 494 F.2d 447 (6th Cir. 1974); Hearings, pt. 3, at 


1308–10, are overruled, and the result in cases such as 


Fife v. Fife, 1 Utah 2d 281, 265 P.2d 642 (1952) is followed. 


This provision will, however, make nondischargeable 


any debts resulting from an agreement by the debtor to 


hold the debtor’s spouse harmless on joint debts, to the 


extent that the agreement is in payment of alimony, 


maintenance, or support of the spouse, as determined 


under bankruptcy law considerations that are similar 


to considerations of whether a particular agreement to 


pay money to a spouse is actually alimony or a prop-


erty settlement. See Hearings, pt. 3, at 1287–1290. 
Paragraph (6) excepts debts for willful and malicious 


injury by the debtor to another person or to the prop-


erty of another person. Under this paragraph, ‘‘willful’’ 


means deliberate or intentional. To the extent that 


Tinker v. Colwell, 193 U.S. 473 (1902) [24 S.Ct. 505, 48 L.Ed. 


754, 11 Am.Bankr.Rep. 568], held that a looser standard 


is intended, and to the extent that other cases have re-


lied on Tinker to apply a ‘‘reckless disregard’’ standard, 


they are overruled. 
Paragraph (7) excepts from discharge a debt for a 


fine, penalty, or forfeiture payable to and for the bene-
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fit of a governmental unit, that is not compensation for 


actual pecuniary loss. 


Paragraph (8) [enacted as (9)] excepts from discharge 


debts that the debtor owed before a previous bank-


ruptcy case concerning the debtor in which the debtor 


was denied a discharge other than on the basis of the 


six-year bar. 


Subsection (d) is new. It provides protection to a con-


sumer debtor that dealt honestly with a creditor who 


sought to have a debt excepted from discharge on 


grounds of falsity in the incurring of the debt. The 


debtor is entitled to costs of and a reasonable attor-


ney’s fee for the proceeding to determine the discharge-


ability of a debt under subsection (a)(2), if the creditor 


initiated the proceeding and the debt was determined 


to be dischargeable. The court is permitted to award 


any actual pecuniary loss that the debtor may have 


suffered as a result of the proceeding (such as loss of a 


day’s pay). The purpose of the provision is to discour-


age creditors from initiating false financial statement 


exception to discharge actions in the hopes of obtaining 


a settlement from an honest debtor anxious to save at-


torney’s fees. Such practices impair the debtor’s fresh 


start. 


REFERENCES IN TEXT 


The Consumer Credit Protection Act, referred to in 


subsec. (a)(2)(C), is Pub. L. 90–321, May 29, 1968, 82 Stat. 


146, as amended, which is classified principally to chap-


ter 41 (§ 1601 et seq.) of Title 15, Commerce and Trade. 


For complete classification of this Act to the Code, see 


Short Title note set out under section 1601 of Title 15 


and Tables. 


The Bankruptcy Act, referred to in subsecs. (a)(10) 


and (b), is act July 1, 1898, ch. 541, 30 Stat. 544, as 


amended, which was classified generally to former 


Title 11. Sections 14c and 17a of the Bankruptcy Act 


were classified to sections 32(c) and 35(a) of former 


Title 11. 


The Social Security Act, referred to in subsec. 


(a)(18)(B), is act Aug. 14, 1935, ch. 531, 49 Stat. 620, as 


amended. Part D of title IV of the Act is classified gen-


erally to part D (§ 651 et seq.) of subchapter IV of chap-


ter 7 of Title 42, The Public Health and Welfare. Sec-


tion 408(a)(3) of the Act is classified to section 608(a)(3) 


of Title 42. For complete classification of this Act to 


the Code, see section 1305 of Title 42 and Tables. 


Section 439A of the Higher Education Act of 1965, re-


ferred to in subsec. (b), was classified to section 1087–3 


of Title 20, Education, and was repealed by Pub. L. 


95–598, title III, § 317, Nov. 6, 1978, 92 Stat. 2678. 


Section 733(g) of the Public Health Service Act, re-


ferred to in subsec. (b), was repealed by Pub. L. 95–598, 


title III, § 327, Nov. 6, 1978, 92 Stat. 2679. A subsec. (g), 


containing similar provisions, was added to section 733 


by Pub. L. 97–35, title XXVII, § 2730, Aug. 13, 1981, 95 


Stat. 919. Section 733 was subsequently omitted in the 


general revision of subchapter V of chapter 6A of Title 


42, The Public Health and Welfare, by Pub. L. 102–408, 


title I, § 102, Oct. 13, 1992, 106 Stat. 1994. See section 


292f(g) of Title 42. 


AMENDMENTS 


1998—Subsec. (a)(8). Pub. L. 105–244 substituted ‘‘sti-


pend, unless’’ for ‘‘stipend, unless—’’ and struck out 


‘‘(B)’’ before ‘‘excepting such debt’’ and subpar. (A) 


which read as follows: ‘‘such loan, benefit, scholarship, 


or stipend overpayment first became due more than 7 


years (exclusive of any applicable suspension of the re-


payment period) before the date of the filing of the pe-


tition; or’’. 


1996—Subsec. (a)(5)(A). Pub. L. 104–193, § 374(a)(4), sub-


stituted ‘‘section 408(a)(3)’’ for ‘‘section 402(a)(26)’’. 


Subsec. (a)(17). Pub. L. 104–134 added par. (17). 


Subsec. (a)(18). Pub. L. 104–193, § 374(a)(1)–(3), added 


par. (18). 


1994—Subsec. (a). Pub. L. 103–394, § 501(d)(13)(A)(i), 


substituted ‘‘1141,’’ for ‘‘1141,,’’ in introductory provi-


sions. 


Subsec. (a)(1)(A). Pub. L. 103–394, § 304(h)(3), sub-


stituted ‘‘507(a)(8)’’ for ‘‘507(a)(7)’’. 
Subsec. (a)(2)(C). Pub. L. 103–394, §§ 306, 


501(d)(13)(A)(ii), substituted ‘‘$1,000 for’’ for ‘‘$500 for’’, 


‘‘60’’ for ‘‘forty’’ after ‘‘incurred by an individual debtor 


on or within’’, and ‘‘60’’ for ‘‘twenty’’ after ‘‘obtained 


by an individual debtor on or within’’, and struck out 


‘‘(15 U.S.C. 1601 et seq.)’’ after ‘‘Protection Act’’. 
Subsec. (a)(11). Pub. L. 103–322, § 320934(1), struck out 


‘‘or’’ after semicolon at end. 
Subsec. (a)(12). Pub. L. 103–322, § 320934(2), which di-


rected the substitution of ‘‘; or’’ for a period at end of 


par. (12), could not be executed because a period did not 


appear at end. 
Subsec. (a)(13). Pub. L. 103–394, § 221(1), substituted 


semicolon for period at end. 
Pub. L. 103–322, § 320934(3), added par. (13). 
Subsec. (a)(14). Pub. L. 103–394, § 221(2), added par. (14). 
Subsec. (a)(15). Pub. L. 103–394, § 304(e)[(1)], which di-


rected the amendment of this section by adding par. 


(15) ‘‘at the end’’ was executed by adding par. (15) at the 


end of subsec. (a) to reflect the probable intent of Con-


gress. 
Subsec. (a)(16). Pub. L. 103–394, § 309, added par. (16). 
Subsec. (b). Pub. L. 103–394, § 501(d)(13)(B), struck out 


‘‘(20 U.S.C. 1087–3)’’ after ‘‘Act of 1965’’ and ‘‘(42 U.S.C. 


294f)’’ after ‘‘Service Act’’. 
Subsec. (c)(1). Pub. L. 103–394, § 304(e)(2), substituted 


‘‘(6), or (15)’’ for ‘‘or (6)’’ in two places. 
Subsec. (e). Pub. L. 103–394, § 501(d)(13)(C), substituted 


‘‘insured depository institution’’ for ‘‘depository insti-


tution or insured credit union’’. 
1990—Subsec. (a)(8). Pub. L. 101–647, § 3621, substituted 


‘‘for an educational benefit overpayment or loan made, 


insured or guaranteed by a governmental unit, or made 


under any program funded in whole or in part by a gov-


ernmental unit or nonprofit institution, or for an obli-


gation to repay funds received as an educational bene-


fit, scholarship or stipend, unless’’ for ‘‘for an edu-


cational loan made, insured, or guaranteed by a govern-


mental unit, or made under any program funded in 


whole or in part by a governmental unit or a nonprofit 


institution, unless’’ in introductory provisions and 


amended subpar. (A) generally. Prior to amendment, 


subpar. (A) read as follows: ‘‘such loan first became due 


before five years (exclusive of any applicable suspen-


sion of the repayment period) before the date of the fil-


ing of the petition; or’’. 
Subsec. (a)(9). Pub. L. 101–581 and Pub. L. 101–647, 


§ 3102(a), identically amended par. (9) generally. Prior 


to amendment, par. (9) read as follows: ‘‘to any entity, 


to the extent that such debt arises from a judgment or 


consent decree entered in a court of record against the 


debtor wherein liability was incurred by such debtor as 


a result of the debtor’s operation of a motor vehicle 


while legally intoxicated under the laws or regulations 


of any jurisdiction within the United States or its ter-


ritories wherein such motor vehicle was operated and 


within which such liability was incurred; or’’. 
Subsec. (a)(11), (12). Pub. L. 101–647, § 2522(a)(1), added 


pars. (11) and (12). 
Subsec. (c). Pub. L. 101–647, § 2522(a)(3), designated ex-


isting provisions as par. (1) and added par. (2). 
Subsec. (e). Pub. L. 101–647, § 2522(a)(2), added subsec. 


(e). 
1986—Subsec. (a). Pub. L. 99–554, § 257(n), inserted ref-


erence to sections 1228(a) and 1228(b) of this title. 
Subsec. (a)(1)(A). Pub. L. 99–554, § 283(j)(1)(A), sub-


stituted ‘‘507(a)(7)’’ for ‘‘507(a)(6)’’. 
Subsec. (a)(5). Pub. L. 99–554, § 281, struck out the 


comma after ‘‘decree’’ and inserted ‘‘, determination 


made in accordance with State or territorial law by a 


governmental unit,’’ after ‘‘record’’. 
Subsec. (a)(9), (10). Pub. L. 99–554, § 283(j)(1)(B), redes-


ignated par. (9) relating to debts incurred by persons 


driving while intoxicated, added by Pub. L. 98–353, as 


(10). 
Subsec. (b). Pub. L. 99–554, § 283(j)(2), substituted 


‘‘Service’’ for ‘‘Services’’. 
1984—Subsec. (a)(2). Pub. L. 98–353, § 454(a)(1), in provi-


sions preceding subpar. (A), struck out ‘‘obtaining’’ 
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after ‘‘for’’, and substituted ‘‘refinancing of credit, to 


the extent obtained’’ for ‘‘refinance of credit,’’. 
Subsec. (a)(2)(A). Pub. L. 98–353, § 307(a)(1), struck out 


‘‘or’’ at end. 
Subsec. (a)(2)(B). Pub. L. 98–353, § 307(a)(2), inserted 


‘‘or’’ at end. 
Subsec. (a)(2)(B)(iii). Pub. L. 98–353, § 454(a)(1)(A), 


struck out ‘‘obtaining’’ before ‘‘such’’. 
Subsec. (a)(2)(C). Pub. L. 98–353, § 307(a)(3), added sub-


par. (C). 
Subsec. (a)(5). Pub. L. 98–353, § 454(b)(1), inserted ‘‘or 


other order of a court of record’’ after ‘‘divorce decree,’’ 


in provisions preceding subpar. (A). 
Subsec. (a)(5)(A). Pub. L. 98–353, § 454(b)(2), inserted 


‘‘, or any such debt which has been assigned to the Fed-


eral Government or to a State or any political subdivi-


sion of such State’’. 
Subsec. (a)(8). Pub. L. 98–353, §§ 371(1), 454(a)(2), struck 


out ‘‘of higher education’’ after ‘‘a nonprofit institu-


tion of’’ and struck out ‘‘or’’ at end. 
Subsec. (a)(9). Pub. L. 98–353, § 371(2), added the par. 


(9) relating to debts incurred by persons driving while 


intoxicated. 
Subsec. (c). Pub. L. 98–353, § 454(c), inserted ‘‘of a 


kind’’ after ‘‘debt’’. 
Subsec. (d). Pub. L. 98–353, § 307(b), substituted ‘‘the 


court shall grant judgment in favor of the debtor for 


the costs of, and a reasonable attorney’s fee for, the 


proceeding if the court finds that the position of the 


creditor was not substantially justified, except that the 


court shall not award such costs and fees if special cir-


cumstances would make the award unjust’’ for ‘‘the 


court shall grant judgment against such creditor and in 


favor of the debtor for the costs of, and a reasonable at-


torney’s fee for, the proceeding to determine dis-


chargeability, unless such granting of judgment would 


be clearly inequitable’’. 
1981—Subsec. (a)(5)(A). Pub. L. 97–35 substituted ‘‘law, 


or otherwise (other than debts assigned pursuant to 


section 402(a)(26) of the Social Security Act);’’ for ‘‘law, 


or otherwise;’’. 
1979—Subsec. (a)(8). Pub. L. 96–56 substituted ‘‘for an 


educational loan made, insured, or guaranteed by a 


governmental unit, or made under any program funded 


in whole or in part by a governmental unit or a non-


profit institution of higher education’’ for ‘‘to a gov-


ernmental unit, or a nonprofit institution of higher 


education, for an educational loan’’ in the provisions 


preceding subpar. (A) and inserted ‘‘(exclusive of any 


applicable suspension of the repayment period)’’ after 


‘‘before five years’’ in subpar. (A). 


EFFECTIVE DATE OF 1998 AMENDMENT 


Pub. L. 105–244, title IX, § 971(b), Oct. 7, 1998, 112 Stat. 


1837, provided that: ‘‘The amendment made by sub-


section (a) [amending this section] shall apply only 


with respect to cases commenced under title 11, United 


States Code, after the date of enactment of this Act 


[Oct. 7, 1998].’’ 


EFFECTIVE DATE OF 1996 AMENDMENT 


Section 374(c) of Pub. L. 104–193 provided that: ‘‘The 


amendments made by this section [amending this sec-


tion and section 656 of Title 42, The Public Health and 


Welfare] shall apply only with respect to cases com-


menced under title 11 of the United States Code after 


the date of the enactment of this Act [Aug. 22, 1996].’’ 
For provisions relating to effective date of title III of 


Pub. L. 104–193, see section 395(a)–(c) of Pub. L. 104–193, 


set out as a note under section 654 of Title 42, The Pub-


lic Health and Welfare. 


EFFECTIVE DATE OF 1994 AMENDMENT 


Amendment by Pub. L. 103–394 effective Oct. 22, 1994, 


and not applicable with respect to cases commenced 


under this title before Oct. 22, 1994, see section 702 of 


Pub. L. 103–394, set out as a note under section 101 of 


this title. 


EFFECTIVE DATE OF 1990 AMENDMENTS 


Section 3104 of title XXXI of Pub. L. 101–647 provided 


that: 


‘‘(a) EFFECTIVE DATE.—This title and the amend-


ments made by this title [amending this section and 


section 1328 of this title and enacting provisions set out 


as a note under section 101 of this title] shall take ef-


fect on the date of the enactment of this Act [Nov. 29, 


1990]. 


‘‘(b) APPLICATION OF AMENDMENTS.—The amendments 


made by this title [amending this section and section 


1328 of this title] shall not apply with respect to cases 


commenced under title 11 of the United States Code be-


fore the date of the enactment of this Act.’’ 


Amendment by section 3621 of Pub. L. 101–647 effec-


tive 180 days after Nov. 29, 1990, see section 3631 of Pub. 


L. 101–647, set out as an Effective Date note under sec-


tion 3001 of Title 28, Judiciary and Judicial Procedure. 


Section 4 of Pub. L. 101–581 provided that: 


‘‘(a) EFFECTIVE DATE.—This Act and the amendments 


made by this Act [amending this section and section 


1328 of this title and enacting provisions set out as a 


note under section 101 of this title] shall take effect on 


the date of the enactment of this Act [Nov. 15, 1990]. 


‘‘(b) APPLICATION OF AMENDMENTS.—The amendments 


made by this Act [amending this section and section 


1328 of this title] shall not apply with respect to cases 


commenced under title 11 of the United States Code be-


fore the date of the enactment of this Act.’’ 


EFFECTIVE DATE OF 1986 AMENDMENT 


Amendment by section 257 of Pub. L. 99–554 effective 


30 days after Oct. 27, 1986, but not applicable to cases 


commenced under this title before that date, see sec-


tion 302(a), (c)(1) of Pub. L. 99–554, set out as a note 


under section 581 of Title 28, Judiciary and Judicial 


Procedure. 


Amendment by sections 281 and 283 of Pub. L. 99–554 


effective 30 days after Oct. 27, 1986, see section 302(a) of 


Pub. L. 99–554. 


EFFECTIVE DATE OF 1984 AMENDMENT 


Amendment by Pub. L. 98–353 effective with respect 


to cases filed 90 days after July 10, 1984, see section 


552(a) of Pub. L. 98–353, set out as a note under section 


101 of this title. 


EFFECTIVE DATE OF 1981 AMENDMENT 


Amendment by Pub. L. 97–35 effective Aug. 13, 1981, 


see section 2334(c) of Pub. L. 97–35, set out as a note 


under section 656 of Title 42, The Public Health and 


Welfare. 


ADJUSTMENT OF DOLLAR AMOUNTS 


For adjustment of dollar amounts specified in subsec. 


(a)(2)(C) of this section by the Judicial Conference of 


the United States, effective Apr. 1, 2001, see note set 


out under section 104 of this title. 


SECTION REFERRED TO IN OTHER SECTIONS 


This section is referred to in sections 101, 104, 106, 502, 


507, 522, 524, 727, 1141, 1228, 1328 of this title; title 20 sec-


tion 1087; title 26 sections 6327, 7437. 


§ 524. Effect of discharge 


(a) A discharge in a case under this title— 


(1) voids any judgment at any time obtained, 


to the extent that such judgment is a deter-


mination of the personal liability of the debt-


or with respect to any debt discharged under 


section 727, 944, 1141, 1228, or 1328 of this title, 


whether or not discharge of such debt is 


waived; 


(2) operates as an injunction against the 


commencement or continuation of an action, 


the employment of process, or an act, to col-


lect, recover or offset any such debt as a per-


sonal liability of the debtor, whether or not 


discharge of such debt is waived; and 







Page 108 TITLE 11—BANKRUPTCY § 524 


1 See 1986 and 1994 Amendment notes below. 


(3) operates as an injunction against the 


commencement or continuation of an action, 


the employment of process, or an act, to col-


lect or recover from, or offset against, prop-


erty of the debtor of the kind specified in sec-


tion 541(a)(2) of this title that is acquired after 


the commencement of the case, on account of 


any allowable community claim, except a 


community claim that is excepted from dis-


charge under section 523, 1228(a)(1), or 


1328(a)(1) 1 of this title, or that would be so ex-


cepted, determined in accordance with the 


provisions of sections 523(c) and 523(d) of this 


title, in a case concerning the debtor’s spouse 


commenced on the date of the filing of the pe-


tition in the case concerning the debtor, 


whether or not discharge of the debt based on 


such community claim is waived. 


(b) Subsection (a)(3) of this section does not 


apply if— 
(1)(A) the debtor’s spouse is a debtor in a 


case under this title, or a bankrupt or a debtor 


in a case under the Bankruptcy Act, com-


menced within six years of the date of the fil-


ing of the petition in the case concerning the 


debtor; and 
(B) the court does not grant the debtor’s 


spouse a discharge in such case concerning the 


debtor’s spouse; or 
(2)(A) the court would not grant the debtor’s 


spouse a discharge in a case under chapter 7 of 


this title concerning such spouse commenced 


on the date of the filing of the petition in the 


case concerning the debtor; and 
(B) a determination that the court would not 


so grant such discharge is made by the bank-


ruptcy court within the time and in the man-


ner provided for a determination under section 


727 of this title of whether a debtor is granted 


a discharge. 


(c) An agreement between a holder of a claim 


and the debtor, the consideration for which, in 


whole or in part, is based on a debt that is dis-


chargeable in a case under this title is enforce-


able only to any extent enforceable under appli-


cable nonbankruptcy law, whether or not dis-


charge of such debt is waived, only if— 
(1) such agreement was made before the 


granting of the discharge under section 727, 


1141, 1228, or 1328 of this title; 
(2)(A) such agreement contains a clear and 


conspicuous statement which advises the debt-


or that the agreement may be rescinded at any 


time prior to discharge or within sixty days 


after such agreement is filed with the court, 


whichever occurs later, by giving notice of re-


scission to the holder of such claim; and 
(B) such agreement contains a clear and con-


spicuous statement which advises the debtor 


that such agreement is not required under this 


title, under nonbankruptcy law, or under any 


agreement not in accordance with the provi-


sions of this subsection; 
(3) such agreement has been filed with the 


court and, if applicable, accompanied by a dec-


laration or an affidavit of the attorney that 


represented the debtor during the course of ne-


gotiating an agreement under this subsection, 


which states that— 


(A) such agreement represents a fully in-


formed and voluntary agreement by the 


debtor; 
(B) such agreement does not impose an 


undue hardship on the debtor or a dependent 


of the debtor; and 
(C) the attorney fully advised the debtor of 


the legal effect and consequences of— 
(i) an agreement of the kind specified in 


this subsection; and 
(ii) any default under such an agreement; 


(4) the debtor has not rescinded such agree-


ment at any time prior to discharge or within 


sixty days after such agreement is filed with 


the court, whichever occurs later, by giving 


notice of rescission to the holder of such 


claim; 
(5) the provisions of subsection (d) of this 


section have been complied with; and 
(6)(A) in a case concerning an individual who 


was not represented by an attorney during the 


course of negotiating an agreement under this 


subsection, the court approves such agreement 


as— 
(i) not imposing an undue hardship on the 


debtor or a dependent of the debtor; and 
(ii) in the best interest of the debtor. 


(B) Subparagraph (A) shall not apply to the 


extent that such debt is a consumer debt se-


cured by real property. 


(d) In a case concerning an individual, when 


the court has determined whether to grant or 


not to grant a discharge under section 727, 1141, 


1228, or 1328 of this title, the court may hold a 


hearing at which the debtor shall appear in per-


son. At any such hearing, the court shall inform 


the debtor that a discharge has been granted or 


the reason why a discharge has not been grant-


ed. If a discharge has been granted and if the 


debtor desires to make an agreement of the kind 


specified in subsection (c) of this section and 


was not represented by an attorney during the 


course of negotiating such agreement, then the 


court shall hold a hearing at which the debtor 


shall appear in person and at such hearing the 


court shall— 
(1) inform the debtor— 


(A) that such an agreement is not required 


under this title, under nonbankruptcy law, 


or under any agreement not made in accord-


ance with the provisions of subsection (c) of 


this section; and 
(B) of the legal effect and consequences 


of— 
(i) an agreement of the kind specified in 


subsection (c) of this section; and 
(ii) a default under such an agreement; 


and 


(2) determine whether the agreement that 


the debtor desires to make complies with the 


requirements of subsection (c)(6) of this sec-


tion, if the consideration for such agreement 


is based in whole or in part on a consumer 


debt that is not secured by real property of the 


debtor. 


(e) Except as provided in subsection (a)(3) of 


this section, discharge of a debt of the debtor 


does not affect the liability of any other entity 


on, or the property of any other entity for, such 


debt. 
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(f) Nothing contained in subsection (c) or (d) of 


this section prevents a debtor from voluntarily 


repaying any debt. 
(g)(1)(A) After notice and hearing, a court that 


enters an order confirming a plan of reorganiza-


tion under chapter 11 may issue, in connection 


with such order, an injunction in accordance 


with this subsection to supplement the injunc-


tive effect of a discharge under this section. 
(B) An injunction may be issued under sub-


paragraph (A) to enjoin entities from taking 


legal action for the purpose of directly or indi-


rectly collecting, recovering, or receiving pay-


ment or recovery with respect to any claim or 


demand that, under a plan of reorganization, is 


to be paid in whole or in part by a trust de-


scribed in paragraph (2)(B)(i), except such legal 


actions as are expressly allowed by the injunc-


tion, the confirmation order, or the plan of reor-


ganization. 
(2)(A) Subject to subsection (h), if the require-


ments of subparagraph (B) are met at the time 


an injunction described in paragraph (1) is en-


tered, then after entry of such injunction, any 


proceeding that involves the validity, applica-


tion, construction, or modification of such in-


junction, or of this subsection with respect to 


such injunction, may be commenced only in the 


district court in which such injunction was en-


tered, and such court shall have exclusive juris-


diction over any such proceeding without regard 


to the amount in controversy. 
(B) The requirements of this subparagraph are 


that— 
(i) the injunction is to be implemented in 


connection with a trust that, pursuant to the 


plan of reorganization— 
(I) is to assume the liabilities of a debtor 


which at the time of entry of the order for 


relief has been named as a defendant in per-


sonal injury, wrongful death, or property- 


damage actions seeking recovery for dam-


ages allegedly caused by the presence of, or 


exposure to, asbestos or asbestos-containing 


products; 
(II) is to be funded in whole or in part by 


the securities of 1 or more debtors involved 


in such plan and by the obligation of such 


debtor or debtors to make future payments, 


including dividends; 
(III) is to own, or by the exercise of rights 


granted under such plan would be entitled to 


own if specified contingencies occur, a ma-


jority of the voting shares of— 
(aa) each such debtor; 
(bb) the parent corporation of each such 


debtor; or 
(cc) a subsidiary of each such debtor that 


is also a debtor; and 


(IV) is to use its assets or income to pay 


claims and demands; and 


(ii) subject to subsection (h), the court de-


termines that— 
(I) the debtor is likely to be subject to sub-


stantial future demands for payment arising 


out of the same or similar conduct or events 


that gave rise to the claims that are ad-


dressed by the injunction; 
(II) the actual amounts, numbers, and tim-


ing of such future demands cannot be deter-


mined; 


(III) pursuit of such demands outside the 
procedures prescribed by such plan is likely 
to threaten the plan’s purpose to deal equi-
tably with claims and future demands; 


(IV) as part of the process of seeking con-
firmation of such plan— 


(aa) the terms of the injunction proposed 
to be issued under paragraph (1)(A), includ-
ing any provisions barring actions against 


third parties pursuant to paragraph (4)(A), 


are set out in such plan and in any disclo-


sure statement supporting the plan; and 
(bb) a separate class or classes of the 


claimants whose claims are to be ad-


dressed by a trust described in clause (i) is 


established and votes, by at least 75 per-


cent of those voting, in favor of the plan; 


and 


(V) subject to subsection (h), pursuant to 


court orders or otherwise, the trust will op-


erate through mechanisms such as struc-


tured, periodic, or supplemental payments, 


pro rata distributions, matrices, or periodic 


review of estimates of the numbers and val-


ues of present claims and future demands, or 


other comparable mechanisms, that provide 


reasonable assurance that the trust will 


value, and be in a financial position to pay, 


present claims and future demands that in-


volve similar claims in substantially the 


same manner. 


(3)(A) If the requirements of paragraph (2)(B) 


are met and the order confirming the plan of re-


organization was issued or affirmed by the dis-


trict court that has jurisdiction over the reorga-


nization case, then after the time for appeal of 


the order that issues or affirms the plan— 
(i) the injunction shall be valid and enforce-


able and may not be revoked or modified by 


any court except through appeal in accordance 


with paragraph (6); 
(ii) no entity that pursuant to such plan or 


thereafter becomes a direct or indirect trans-


feree of, or successor to any assets of, a debtor 


or trust that is the subject of the injunction 


shall be liable with respect to any claim or de-


mand made against such entity by reason of 


its becoming such a transferee or successor; 


and 
(iii) no entity that pursuant to such plan or 


thereafter makes a loan to such a debtor or 


trust or to such a successor or transferee 


shall, by reason of making the loan, be liable 


with respect to any claim or demand made 


against such entity, nor shall any pledge of as-


sets made in connection with such a loan be 


upset or impaired for that reason; 


(B) Subparagraph (A) shall not be construed 


to— 
(i) imply that an entity described in sub-


paragraph (A)(ii) or (iii) would, if this para-


graph were not applicable, necessarily be lia-


ble to any entity by reason of any of the acts 


described in subparagraph (A); 
(ii) relieve any such entity of the duty to 


comply with, or of liability under, any Federal 


or State law regarding the making of a fraudu-


lent conveyance in a transaction described in 


subparagraph (A)(ii) or (iii); or 
(iii) relieve a debtor of the debtor’s obliga-


tion to comply with the terms of the plan of 
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reorganization, or affect the power of the 


court to exercise its authority under sections 


1141 and 1142 to compel the debtor to do so. 


(4)(A)(i) Subject to subparagraph (B), an in-


junction described in paragraph (1) shall be valid 


and enforceable against all entities that it ad-


dresses. 
(ii) Notwithstanding the provisions of section 


524(e), such an injunction may bar any action di-


rected against a third party who is identifiable 


from the terms of such injunction (by name or 


as part of an identifiable group) and is alleged to 


be directly or indirectly liable for the conduct 


of, claims against, or demands on the debtor to 


the extent such alleged liability of such third 


party arises by reason of— 
(I) the third party’s ownership of a financial 


interest in the debtor, a past or present affili-


ate of the debtor, or a predecessor in interest 


of the debtor; 
(II) the third party’s involvement in the 


management of the debtor or a predecessor in 


interest of the debtor, or service as an officer, 


director or employee of the debtor or a related 


party; 
(III) the third party’s provision of insurance 


to the debtor or a related party; or 
(IV) the third party’s involvement in a 


transaction changing the corporate structure, 


or in a loan or other financial transaction af-


fecting the financial condition, of the debtor 


or a related party, including but not limited 


to— 
(aa) involvement in providing financing 


(debt or equity), or advice to an entity in-


volved in such a transaction; or 
(bb) acquiring or selling a financial inter-


est in an entity as part of such a trans-


action. 


(iii) As used in this subparagraph, the term 


‘‘related party’’ means— 
(I) a past or present affiliate of the debtor; 
(II) a predecessor in interest of the debtor; 


or 
(III) any entity that owned a financial inter-


est in— 
(aa) the debtor; 
(bb) a past or present affiliate of the debt-


or; or 
(cc) a predecessor in interest of the debtor. 


(B) Subject to subsection (h), if, under a plan 


of reorganization, a kind of demand described in 


such plan is to be paid in whole or in part by a 


trust described in paragraph (2)(B)(i) in connec-


tion with which an injunction described in para-


graph (1) is to be implemented, then such in-


junction shall be valid and enforceable with re-


spect to a demand of such kind made, after such 


plan is confirmed, against the debtor or debtors 


involved, or against a third party described in 


subparagraph (A)(ii), if— 
(i) as part of the proceedings leading to issu-


ance of such injunction, the court appoints a 


legal representative for the purpose of protect-


ing the rights of persons that might subse-


quently assert demands of such kind, and 
(ii) the court determines, before entering the 


order confirming such plan, that identifying 


such debtor or debtors, or such third party (by 


name or as part of an identifiable group), in 


such injunction with respect to such demands 


for purposes of this subparagraph is fair and 


equitable with respect to the persons that 


might subsequently assert such demands, in 


light of the benefits provided, or to be pro-


vided, to such trust on behalf of such debtor or 


debtors or such third party. 


(5) In this subsection, the term ‘‘demand’’ 


means a demand for payment, present or future, 


that— 
(A) was not a claim during the proceedings 


leading to the confirmation of a plan of reor-


ganization; 
(B) arises out of the same or similar conduct 


or events that gave rise to the claims ad-


dressed by the injunction issued under para-


graph (1); and 
(C) pursuant to the plan, is to be paid by a 


trust described in paragraph (2)(B)(i). 


(6) Paragraph (3)(A)(i) does not bar an action 


taken by or at the direction of an appellate 


court on appeal of an injunction issued under 


paragraph (1) or of the order of confirmation 


that relates to the injunction. 
(7) This subsection does not affect the oper-


ation of section 1144 or the power of the district 


court to refer a proceeding under section 157 of 


title 28 or any reference of a proceeding made 


prior to the date of the enactment of this sub-


section. 
(h) APPLICATION TO EXISTING INJUNCTIONS.— 


For purposes of subsection (g)— 
(1) subject to paragraph (2), if an injunction 


of the kind described in subsection (g)(1)(B) 


was issued before the date of the enactment of 


this Act, as part of a plan of reorganization 


confirmed by an order entered before such 


date, then the injunction shall be considered 


to meet the requirements of subsection 


(g)(2)(B) for purposes of subsection (g)(2)(A), 


and to satisfy subsection (g)(4)(A)(ii), if— 
(A) the court determined at the time the 


plan was confirmed that the plan was fair 


and equitable in accordance with the re-


quirements of section 1129(b); 
(B) as part of the proceedings leading to is-


suance of such injunction and confirmation 


of such plan, the court had appointed a legal 


representative for the purpose of protecting 


the rights of persons that might subse-


quently assert demands described in sub-


section (g)(4)(B) with respect to such plan; 


and 
(C) such legal representative did not object 


to confirmation of such plan or issuance of 


such injunction; and 


(2) for purposes of paragraph (1), if a trust 


described in subsection (g)(2)(B)(i) is subject to 


a court order on the date of the enactment of 


this Act staying such trust from settling or 


paying further claims— 
(A) the requirements of subsection 


(g)(2)(B)(ii)(V) shall not apply with respect 


to such trust until such stay is lifted or dis-


solved; and 
(B) if such trust meets such requirements 


on the date such stay is lifted or dissolved, 


such trust shall be considered to have met 


such requirements continuously from the 


date of the enactment of this Act. 
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(Pub. L. 95–598, Nov. 6, 1978, 92 Stat. 2592; Pub. L. 


98–353, title III, §§ 308, 455, July 10, 1984, 98 Stat. 


354, 376; Pub. L. 99–554, title II, §§ 257(o), 282, 


283(k), Oct. 27, 1986, 100 Stat. 3115–3117; Pub. L. 


103–394, title I, §§ 103, 111(a), title V, § 501(d)(14), 


Oct. 22, 1994, 108 Stat. 4108, 4113, 4145.) 


HISTORICAL AND REVISION NOTES 


LEGISLATIVE STATEMENTS 


Section 524(a) of the House amendment represents a 


compromise between the House bill and the Senate 


amendment. Section 524(b) of the House amendment is 


new, and represents standards clarifying the operation 


of section 524(a)(3) with respect to community prop-


erty. 


Sections 524(c) and (d) represent a compromise be-


tween the House bill and Senate amendment on the 


issue of reaffirmation of a debt discharged in bank-


ruptcy. Every reaffirmation to be enforceable must be 


approved by the court, and any debtor may rescind a 


reaffirmation for 30 days from the time the reaffirma-


tion becomes enforceable. If the debtor is an individual 


the court must advise the debtor of various effects of 


reaffirmation at a hearing. In addition, to any extent 


the debt is a consumer debt that is not secured by real 


property of the debtor reaffirmation is permitted only 


if the court approves the reaffirmation agreement, be-


fore granting a discharge under section 727, 1141, or 


1328, as not imposing a hardship on the debtor or a de-


pendent of the debtor and in the best interest of the 


debtor; alternatively, the court may approve an agree-


ment entered into in good faith that is in settlement of 


litigation of a complaint to determine dischargeability 


or that is entered into in connection with redemption 


under section 722. The hearing on discharge under sec-


tion 524(d) will be held whether or not the debtor de-


sires to reaffirm any debts. 


SENATE REPORT NO. 95–989 


Subsection (a) specifies that a discharge in a bank-


ruptcy case voids any judgment to the extent that it is 


a determination of the personal liability of the debtor 


with respect to a prepetition debt, and operates as an 


injunction against the commencement or continuation 


of an action, the employment of process, or any act, in-


cluding telephone calls, letters, and personal contacts, 


to collect, recover, or offset any discharged debt as a 


personal liability of the debtor, or from property of the 


debtor, whether or not the debtor has waived discharge 


of the debt involved. The injunction is to give complete 


effect to the discharge and to eliminate any doubt con-


cerning the effect of the discharge as a total prohibi-


tion on debt collection efforts. This paragraph has been 


expanded over a comparable provision in Bankruptcy 


Act § 14f [section 32(f) of former title 11] to cover any 


act to collect, such as dunning by telephone or letter, 


or indirectly through friends, relatives, or employers, 


harassment, threats of repossession, and the like. The 


change is consonant with the new policy forbidding 


binding reaffirmation agreements under proposed 11 


U.S.C. 524(b), and is intended to insure that once a debt 


is discharged, the debtor will not be pressured in any 


way to repay it. In effect, the discharge extinguishes 


the debt, and creditors may not attempt to avoid that. 


The language ‘‘whether or not discharge of such debt is 


waived’’ is intended to prevent waiver of discharge of a 


particular debt from defeating the purposes of this sec-


tion. It is directed at waiver of discharge of a particu-


lar debt, not waiver of discharge in toto as permitted 


under section 727(a)(9). 


Subsection (a) also codifies the split discharge for 


debtors in community property states. If community 


property was in the estate and community claims were 


discharged, the discharge is effective against commu-


nity creditors of the nondebtor spouse as well as of the 


debtor spouse. 


Subsection (b) gives further effect to the discharge. It 


prohibits reaffirmation agreements after the com-


mencement of the case with respect to any discharge-


able debt. The prohibition extends to agreements the 


consideration for which in whole or in part is based on 


a dischargeable debt, and it applies whether or not dis-


charge of the debt involved in the agreement has been 


waived. Thus, the prohibition on reaffirmation agree-


ments extends to debts that are based on discharged 


debts. Thus, ‘‘second generation’’ debts, which included 


all or a part of a discharged debt could not be included 


in any new agreement for new money. This subsection 


will not have any effect on reaffirmations of debts dis-


charged under the Bankruptcy Act [former title 11]. It 


will only apply to discharges granted if commenced 


under the new title 11 bankruptcy code. 


Subsection (c) grants an exception to the anti-reaffir-


mation provision. It permits reaffirmation in connec-


tion with the settlement of a proceeding to determine 


the dischargeability of the debt being reaffirmed, or in 


connection with a redemption agreement permitted 


under section 722. In either case, the reaffirmation 


agreement must be entered into in good faith and must 


be approved by the court. 


Subsection (d) provides the discharge of the debtor 


does not affect co-debtors or guarantors. 


REFERENCES IN TEXT 


The Bankruptcy Act, referred to in subsec. (b)(1), is 


act July 1, 1898, ch. 541, 30 Stat. 544, as amended, which 


was classified generally to former Title 11. 


The date of the enactment of this subsection, referred 


to in subsec. (g)(7), is the date of enactment of Pub. L. 


103–394, which enacted subsec. (g) and was approved 


Oct. 22, 1994. 


The date of the enactment of this Act, referred to in 


subsec. (h), probably means the date of enactment of 


Pub. L. 103–394, which enacted subsec. (h) and was ap-


proved Oct. 22, 1994. 


AMENDMENTS 


1994—Subsec. (a)(3). Pub. L. 103–394, § 501(d)(14)(A), 


substituted ‘‘1328(a)(1)’’ for ‘‘1328(c)(1)’’. See 1986 


Amendment note below. 


Subsec. (c)(2). Pub. L. 103–394, § 103(a)(1), designated 


existing provisions as subpar. (A), inserted ‘‘and’’ at 


end, and added subpar. (B). 


Subsec. (c)(3). Pub. L. 103–394, § 103(a)(2), struck out 


‘‘such agreement’’ after ‘‘which states that’’ in intro-


ductory provisions, struck out ‘‘and’’ at end of subpar. 


(A), inserted ‘‘such agreement’’ in subpars. (A) and (B), 


and added subpar. (C). 


Subsec. (c)(4). Pub. L. 103–394, § 501(d)(14)(B), sub-


stituted ‘‘rescission’’ for ‘‘recission’’. 


Subsec. (d). Pub. L. 103–394, § 103(b), inserted ‘‘and was 


not represented by an attorney during the course of ne-


gotiating such agreement’’ after ‘‘this section’’ in in-


troductory provisions. 


Subsec. (d)(1)(B)(ii). Pub. L. 103–394, § 501(d)(14)(C), in-


serted ‘‘and’’ at end. 


Subsecs. (g), (h). Pub. L. 103–394, § 111(a), added sub-


secs. (g) and (h). 


1986—Subsec. (a)(1). Pub. L. 99–554, § 257(o)(1), inserted 


reference to section 1228 of this title. 


Subsec. (a)(3). Pub. L. 99–554, § 257(o)(2), which di-


rected the substitution of ‘‘, 1228(a)(1), or 1328(a)(1)’’ for 


‘‘or 1328(a)(1)’’ was executed by making the substi-


tution for ‘‘or 1328(c)(1)’’ to reflect the probable intent 


of Congress. See 1994 Amendment note above. 


Subsec. (c)(1). Pub. L. 99–554, § 257(o)(1), inserted ref-


erence to section 1228 of this title. 


Subsec. (d). Pub. L. 99–554, § 257(o)(1), inserted ref-


erence to section 1228 of this title. 


Pub. L. 99–554, § 282, substituted ‘‘shall’’ for ‘‘may’’ be-


fore ‘‘hold’’ in first sentence, inserted ‘‘any’’ after ‘‘At’’ 


in second sentence, and inserted ‘‘the court shall hold 


a hearing at which the debtor shall appear in person 


and’’ after ‘‘then’’ in third sentence. 


Subsec. (d)(2). Pub. L. 99–554, § 283(k), substituted 


‘‘section’’ for ‘‘subsection’’ after ‘‘subsection (c)(6) of 


this’’. 







Page 112 TITLE 11—BANKRUPTCY § 525 


1984—Subsec. (a)(2). Pub. L. 98–353, §§ 308(a), 455, 


struck out ‘‘or from property of the debtor,’’ before 


‘‘whether or not discharge’’, and substituted ‘‘an act’’ 


for ‘‘any act’’. 


Subsec. (a)(3). Pub. L. 98–353, § 455, substituted ‘‘an 


act’’ for ‘‘any act’’. 


Subsec. (c)(2). Pub. L. 98–353, § 308(b)(1), (3), added par. 


(2). Former par. (2), which related to situations where 


the debtor had not rescinded the agreement within 30 


days after the agreement became enforceable, was 


struck out. 


Subsec. (c)(3), (4). Pub. L. 98–352, § 308(b)(3), added 


pars. (3) and (4). Former pars. (3) and (4) redesignated 


(5) and (6), respectively. 


Subsec. (c)(5). Pub. L. 98–353, § 308(b)(2), redesignated 


former par. (3) as (5). 


Subsec. (c)(6). Pub. L. 98–353, § 308(b)(2), (4), redesig-


nated former par. (4) as (6) and generally amended par. 


(6), as so redesignated, thereby striking out provisions 


relating to court approval of such agreements as are 


entered into in good faith and are in settlement of liti-


gation under section 523 of this title or provide for re-


demption under section 722 of this title. 


Subsec. (d)(2). Pub. L. 98–353, § 308(c), substituted 


‘‘subsection (c)(6)’’ for ‘‘subsection (c)(4)’’. 


Subsec. (f). Pub. L. 98–353, § 308(d), added subsec. (f). 


EFFECTIVE DATE OF 1994 AMENDMENT 


Amendment by Pub. L. 103–394 effective Oct. 22, 1994, 


and, except with respect to amendment by section 


111(a) of Pub. L. 103–394, amendment by Pub. L. 103–394 


not applicable with respect to cases commenced under 


this title before Oct. 22, 1994, see section 702 of Pub. L. 


103–394, set out as a note under section 101 of this title. 


EFFECTIVE DATE OF 1986 AMENDMENT 


Amendment by section 257 of Pub. L. 99–554 effective 


30 days after Oct. 27, 1986, but not applicable to cases 


commenced under this title before that date, see sec-


tion 302(a), (c)(1) of Pub. L. 99–554, set out as a note 


under section 581 of Title 28, Judiciary and Judicial 


Procedure. 


Amendment by sections 282 and 283 of Pub. L. 99–554 


effective 30 days after Oct. 27, 1986, see section 302(a) of 


Pub. L. 99–554. 


EFFECTIVE DATE OF 1984 AMENDMENT 


Amendment by Pub. L. 98–353 effective with respect 


to cases filed 90 days after July 10, 1984, see section 


552(a) of Pub. L. 98–353, set out as a note under section 


101 of this title. 


CONSTRUCTION 


Section 111(b) of Pub. L. 103–394 provided that: ‘‘Noth-


ing in subsection (a), or in the amendments made by 


subsection (a) [amending this section], shall be con-


strued to modify, impair, or supersede any other au-


thority the court has to issue injunctions in connection 


with an order confirming a plan of reorganization.’’ 


SECTION REFERRED TO IN OTHER SECTIONS 


This section is referred to in sections 106, 108, 341, 521, 


901 of this title; title 26 section 7433. 


§ 525. Protection against discriminatory treat-
ment 


(a) Except as provided in the Perishable Agri-


cultural Commodities Act, 1930, the Packers and 


Stockyards Act, 1921, and section 1 of the Act 


entitled ‘‘An Act making appropriations for the 


Department of Agriculture for the fiscal year 


ending June 30, 1944, and for other purposes,’’ ap-


proved July 12, 1943, a governmental unit may 


not deny, revoke, suspend, or refuse to renew a 


license, permit, charter, franchise, or other 


similar grant to, condition such a grant to, dis-


criminate with respect to such a grant against, 


deny employment to, terminate the employment 


of, or discriminate with respect to employment 


against, a person that is or has been a debtor 


under this title or a bankrupt or a debtor under 


the Bankruptcy Act, or another person with 


whom such bankrupt or debtor has been associ-


ated, solely because such bankrupt or debtor is 


or has been a debtor under this title or a bank-


rupt or debtor under the Bankruptcy Act, has 


been insolvent before the commencement of the 


case under this title, or during the case but be-


fore the debtor is granted or denied a discharge, 


or has not paid a debt that is dischargeable in 


the case under this title or that was discharged 


under the Bankruptcy Act. 


(b) No private employer may terminate the 


employment of, or discriminate with respect to 


employment against, an individual who is or has 


been a debtor under this title, a debtor or bank-


rupt under the Bankruptcy Act, or an individual 


associated with such debtor or bankrupt, solely 


because such debtor or bankrupt— 


(1) is or has been a debtor under this title or 


a debtor or bankrupt under the Bankruptcy 


Act; 


(2) has been insolvent before the commence-


ment of a case under this title or during the 


case but before the grant or denial of a dis-


charge; or 


(3) has not paid a debt that is dischargeable 


in a case under this title or that was dis-


charged under the Bankruptcy Act. 


(c)(1) A governmental unit that operates a stu-


dent grant or loan program and a person en-


gaged in a business that includes the making of 


loans guaranteed or insured under a student 


loan program may not deny a grant, loan, loan 


guarantee, or loan insurance to a person that is 


or has been a debtor under this title or a bank-


rupt or debtor under the Bankruptcy Act, or an-


other person with whom the debtor or bankrupt 


has been associated, because the debtor or bank-


rupt is or has been a debtor under this title or 


a bankrupt or debtor under the Bankruptcy Act, 


has been insolvent before the commencement of 


a case under this title or during the pendency of 


the case but before the debtor is granted or de-


nied a discharge, or has not paid a debt that is 


dischargeable in the case under this title or that 


was discharged under the Bankruptcy Act. 


(2) In this section, ‘‘student loan program’’ 


means the program operated under part B, D, or 


E of title IV of the Higher Education Act of 1965 


or a similar program operated under State or 


local law. 


(Pub. L. 95–598, Nov. 6, 1978, 92 Stat. 2593; Pub. L. 


98–353, title III, § 309, July 10, 1984, 98 Stat. 354; 


Pub. L. 103–394, title III, § 313, title V, § 501(d)(15), 


Oct. 22, 1994, 108 Stat. 4140, 4145.) 


HISTORICAL AND REVISION NOTES 


SENATE REPORT NO. 95–989 


This section is additional debtor protection. It codi-


fies the result of Perez v. Campbell, 402 U.S. 637 (1971), 


which held that a State would frustrate the Congres-


sional policy of a fresh start for a debtor if it were per-


mitted to refuse to renew a drivers license because a 


tort judgment resulting from an automobile accident 


had been unpaid as a result of a discharge in bank-


ruptcy. 
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Notwithstanding any other laws, section 525 prohibits 


a governmental unit from denying, revoking, suspend-


ing, or refusing to renew a license, permit, charter, 


franchise, or other similar grant to, from conditioning 


such a grant to, from discrimination with respect to 


such a grant against, deny employment to, terminate 


the employment of, or discriminate with respect to em-


ployment against, a person that is or has been a debtor 


or that is or has been associated with a debtor. The pro-


hibition extends only to discrimination or other action 


based solely on the basis of the bankruptcy, on the 


basis of insolvency before or during bankruptcy prior 


to a determination of discharge, or on the basis of non-


payment of a debt discharged in the bankruptcy case 


(the Perez situation). It does not prohibit consideration 


of other factors, such as future financial responsibility 


or ability, and does not prohibit imposition of require-


ments such as net capital rules, if applied non-


discriminatorily. 


In addition, the section is not exhaustive. The enu-


meration of various forms of discrimination against 


former bankrupts is not intended to permit other forms 


of discrimination. The courts have been developing the 


Perez rule. This section permits further development to 


prohibit actions by governmental or quasi-govern-


mental organizations that perform licensing functions, 


such as a State bar association or a medical society, or 


by other organizations that can seriously affect the 


debtors’ livelihood or fresh start, such as exclusion 


from a union on the basis of discharge of a debt to the 


union’s credit union. 


The effect of the section, and of further interpreta-


tions of the Perez rule, is to strengthen the anti-reaffir-


mation policy found in section 524(b). Discrimination 


based solely on nonpayment could encourage reaffirma-


tions, contrary to the expressed policy. 


The section is not so broad as a comparable section 


proposed by the Bankruptcy Commission, S. 236, 94th 


Cong., 1st Sess. § 4–508 (1975), which would have ex-


tended the prohibition to any discrimination, even by 


private parties. Nevertheless, it is not limiting either, 


as noted. The courts will continue to mark the con-


tours of the anti-discrimination provision in pursuit of 


sound bankruptcy policy. 


REFERENCES IN TEXT 


The Perishable Agricultural Commodities Act, 1930, 


referred to in subsec. (a), is act June 10, 1930, ch. 436, 46 


Stat. 531, as amended, which is classified generally to 


chapter 20A (§ 499a et seq.) of Title 7, Agriculture. For 


complete classification of this Act to the Code, see sec-


tion 499a(a) of Title 7 and Tables. 


The Packers and Stockyards Act, 1921, referred to in 


subsec. (a), is act Aug. 15, 1921, ch. 64, 42 Stat. 159, as 


amended, which is classified generally to chapter 9 


(§ 181 et seq.) of Title 7. For complete classification of 


this Act to the Code, see section 181 of Title 7 and 


Tables. 


Section 1 of the Act entitled ‘‘An Act making appro-


priations for the Department of Agriculture for the fis-


cal year ending June 30, 1944, and for other purposes,’’ 


approved July 12, 1943, referred to in subsec. (a), is clas-


sified to section 204 of Title 7. 


The Bankruptcy Act, referred to in text, is act July 


1, 1898, ch. 541, 30 Stat. 544, as amended, which was clas-


sified generally to former Title 11. 


The Higher Education Act of 1965, referred to in sub-


sec. (c)(2), is Pub. L. 89–329, Nov. 8, 1965, 79 Stat. 1219, 


as amended. Parts B, D, and E of title IV of the Act are 


classified generally to parts B (§ 1071 et seq.), C (§ 1087a 


et seq.), and D (§ 1087aa et seq.), respectively, of sub-


chapter IV of chapter 28 of Title 20, Education. For 


complete classification of this Act to the Code, see 


Short Title note set out under section 1001 of Title 20 


and Tables. 


AMENDMENTS 


1994—Subsec. (a). Pub. L. 103–394, § 501(d)(15), struck 


out ‘‘(7 U.S.C. 499a–499s)’’ after ‘‘Act, 1930’’, ‘‘(7 U.S.C. 


181–229)’’ after ‘‘Act, 1921’’, and ‘‘(57 Stat. 422; 7 U.S.C. 


204)’’ after ‘‘July 12, 1943’’. 


Subsec. (c). Pub. L. 103–394, § 313, added subsec. (c). 


1984—Pub. L. 98–353 designated existing provisions as 


subsec. (a), inserted ‘‘the’’ before ‘‘Perishable’’, and 


added subsec. (b). 


EFFECTIVE DATE OF 1994 AMENDMENT 


Amendment by Pub. L. 103–394 effective Oct. 22, 1994, 


and not applicable with respect to cases commenced 


under this title before Oct. 22, 1994, see section 702 of 


Pub. L. 103–394, set out as a note under section 101 of 


this title. 


EFFECTIVE DATE OF 1984 AMENDMENT 


Amendment by Pub. L. 98–353 effective with respect 


to cases filed 90 days after July 10, 1984, see section 


552(a) of Pub. L. 98–353, set out as a note under section 


101 of this title. 


SECTION REFERRED TO IN OTHER SECTIONS 


This section is referred to in section 106 of this title. 


SUBCHAPTER III—THE ESTATE 


§ 541. Property of the estate 


(a) The commencement of a case under section 


301, 302, or 303 of this title creates an estate. 


Such estate is comprised of all the following 


property, wherever located and by whomever 


held: 


(1) Except as provided in subsections (b) and 


(c)(2) of this section, all legal or equitable in-


terests of the debtor in property as of the com-


mencement of the case. 


(2) All interests of the debtor and the debt-


or’s spouse in community property as of the 


commencement of the case that is— 


(A) under the sole, equal, or joint manage-


ment and control of the debtor; or 


(B) liable for an allowable claim against 


the debtor, or for both an allowable claim 


against the debtor and an allowable claim 


against the debtor’s spouse, to the extent 


that such interest is so liable. 


(3) Any interest in property that the trustee 


recovers under section 329(b), 363(n), 543, 550, 


553, or 723 of this title. 


(4) Any interest in property preserved for the 


benefit of or ordered transferred to the estate 


under section 510(c) or 551 of this title. 


(5) Any interest in property that would have 


been property of the estate if such interest had 


been an interest of the debtor on the date of 


the filing of the petition, and that the debtor 


acquires or becomes entitled to acquire within 


180 days after such date— 


(A) by bequest, devise, or inheritance; 


(B) as a result of a property settlement 


agreement with the debtor’s spouse, or of an 


interlocutory or final divorce decree; or 


(C) as a beneficiary of a life insurance pol-


icy or of a death benefit plan. 


(6) Proceeds, product, offspring, rents, or 


profits of or from property of the estate, ex-


cept such as are earnings from services per-


formed by an individual debtor after the com-


mencement of the case. 


(7) Any interest in property that the estate 


acquires after the commencement of the case. 


(b) Property of the estate does not include— 
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(1) any power that the debtor may exercise 


solely for the benefit of an entity other than 


the debtor; 
(2) any interest of the debtor as a lessee 


under a lease of nonresidential real property 


that has terminated at the expiration of the 


stated term of such lease before the com-


mencement of the case under this title, and 


ceases to include any interest of the debtor as 


a lessee under a lease of nonresidential real 


property that has terminated at the expiration 


of the stated term of such lease during the 


case; 
(3) any eligibility of the debtor to partici-


pate in programs authorized under the Higher 


Education Act of 1965 (20 U.S.C. 1001 et seq.; 42 


U.S.C. 2751 et seq.), or any accreditation status 


or State licensure of the debtor as an edu-


cational institution; 
(4) any interest of the debtor in liquid or 


gaseous hydrocarbons to the extent that— 
(A)(i) the debtor has transferred or has 


agreed to transfer such interest pursuant to 


a farmout agreement or any written agree-


ment directly related to a farmout agree-


ment; and 
(ii) but for the operation of this paragraph, 


the estate could include the interest referred 


to in clause (i) only by virtue of section 365 


or 544(a)(3) of this title; or 
(B)(i) the debtor has transferred such in-


terest pursuant to a written conveyance of a 


production payment to an entity that does 


not participate in the operation of the prop-


erty from which such production payment is 


transferred; and 
(ii) but for the operation of this paragraph, 


the estate could include the interest referred 


to in clause (i) only by virtue of section 542 


of this title; or 


(5) any interest in cash or cash equivalents 


that constitute proceeds of a sale by the debt-


or of a money order that is made— 
(A) on or after the date that is 14 days 


prior to the date on which the petition is 


filed; and 
(B) under an agreement with a money 


order issuer that prohibits the commingling 


of such proceeds with property of the debtor 


(notwithstanding that, contrary to the 


agreement, the proceeds may have been 


commingled with property of the debtor), 


unless the money order issuer had not taken 


action, prior to the filing of the petition, to 


require compliance with the prohibition. 


Paragraph (4) shall not be construed to exclude 


from the estate any consideration the debtor re-


tains, receives, or is entitled to receive for 


transferring an interest in liquid or gaseous hy-


drocarbons pursuant to a farmout agreement. 
(c)(1) Except as provided in paragraph (2) of 


this subsection, an interest of the debtor in 


property becomes property of the estate under 


subsection (a)(1), (a)(2), or (a)(5) of this section 


notwithstanding any provision in an agreement, 


transfer instrument, or applicable nonbank-


ruptcy law— 
(A) that restricts or conditions transfer of 


such interest by the debtor; or 
(B) that is conditioned on the insolvency or 


financial condition of the debtor, on the com-


mencement of a case under this title, or on the 


appointment of or taking possession by a 


trustee in a case under this title or a custo-


dian before such commencement, and that ef-


fects or gives an option to effect a forfeiture, 


modification, or termination of the debtor’s 


interest in property. 


(2) A restriction on the transfer of a beneficial 


interest of the debtor in a trust that is enforce-


able under applicable nonbankruptcy law is en-


forceable in a case under this title. 
(d) Property in which the debtor holds, as of 


the commencement of the case, only legal title 


and not an equitable interest, such as a mort-


gage secured by real property, or an interest in 


such a mortgage, sold by the debtor but as to 


which the debtor retains legal title to service or 


supervise the servicing of such mortgage or in-


terest, becomes property of the estate under 


subsection (a)(1) or (2) of this section only to the 


extent of the debtor’s legal title to such prop-


erty, but not to the extent of any equitable in-


terest in such property that the debtor does not 


hold. 


(Pub. L. 95–598, Nov. 6, 1978, 92 Stat. 2594; Pub. L. 


98–353, title III, §§ 363(a), 456, July 10, 1984, 98 


Stat. 363, 376; Pub. L. 101–508, title III, 


§ 3007(a)(2), Nov. 5, 1990, 104 Stat. 1388–28; Pub. L. 


102–486, title XXX, § 3017(b), Oct. 24, 1992, 106 


Stat. 3130; Pub. L. 103–394, title II, §§ 208(b), 223, 


Oct. 22, 1994, 108 Stat. 4124, 4129.) 


HISTORICAL AND REVISION NOTES 


LEGISLATIVE STATEMENTS 


Section 541(a)(7) is new. The provision clarifies that 


any interest in property that the estate acquires after 


the commencement of the case is property of the es-


tate; for example, if the estate enters into a contract, 


after the commencement of the case, such a contract 


would be property of the estate. The addition of this 


provision by the House amendment merely clarifies 


that section 541(a) is an all-embracing definition which 


includes charges on property, such as liens held by the 


debtor on property of a third party, or beneficial rights 


and interests that the debtor may have in property of 


another. However, only the debtor’s interest in such 


property becomes property of the estate. If the debtor 


holds bare legal title or holds property in trust for an-


other, only those rights which the debtor would have 


otherwise had emanating from such interest pass to the 


estate under section 541. Neither this section nor sec-


tion 545 will affect various statutory provisions that 


give a creditor a lien that is valid both inside and out-


side bankruptcy against a bona fide purchaser of prop-


erty from the debtor, or that creates a trust fund for 


the benefit of creditors meeting similar criteria. See 


Packers and Stockyards Act § 206, 7 U.S.C. 196 (1976). 


Section 541(c)(2) follows the position taken in the 


House bill and rejects the position taken in the Senate 


amendment with respect to income limitations on a 


spend-thrift trust. 


Section 541(d) of the House amendment is derived 


from section 541(e) of the Senate amendment and reit-


erates the general principle that where the debtor holds 


bare legal title without any equitable interest, that the 


estate acquires bare legal title without any equitable 


interest in the property. The purpose of section 541(d) 


as applied to the secondary mortgage market is iden-


tical to the purpose of section 541(e) of the Senate 


amendment and section 541(d) will accomplish the same 


result as would have been accomplished by section 


541(e). Even if a mortgage seller retains for purposes of 


servicing legal title to mortgages or interests in mort-


gages sold in the secondary mortgage market, the 
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trustee would be required by section 541(d) to turn over 


the mortgages or interests in mortgages to the pur-


chaser of those mortgages. 
The seller of mortgages in the secondary mortgage 


market will often retain the original mortgage notes 


and related documents and the seller will not endorse 


the notes to reflect the sale to the purchaser. Simi-


larly, the purchaser will often not record the pur-


chaser’s ownership of the mortgages or interests in 


mortgages under State recording statutes. These facts 


are irrelevant and the seller’s retention of the mort-


gage documents and the purchaser’s decision not to 


record do not change the trustee’s obligation to turn 


the mortgages or interests in mortgages over to the 


purchaser. The application of section 541(d) to second-


ary mortgage market transactions will not be affected 


by the terms of the servicing agreement between the 


mortgage servicer and the purchaser of the mortgages. 


Under section 541(d), the trustee is required to recog-


nize the purchaser’s title to the mortgages or interests 


in mortgages and to turn this property over to the pur-


chaser. It makes no difference whether the servicer and 


the purchaser characterize their relationship as one of 


trust, agency, or independent contractor. 
The purpose of section 541(d) as applied to the second-


ary mortgage market is therefore to make certain that 


secondary mortgage market sales as they are currently 


structured are not subject to challenge by bankruptcy 


trustees and that purchasers of mortgages will be able 


to obtain the mortgages or interests in mortgages 


which they have purchased from trustees without the 


trustees asserting that a sale of mortgages is a loan 


from the purchaser to the seller. 
Thus, as section 541(a)(1) clearly states, the estate is 


comprised of all legal or equitable interests of the debt-


or in property as of the commencement of the case. To 


the extent such an interest is limited in the hands of 


the debtor, it is equally limited in the hands of the es-


tate except to the extent that defenses which are per-


sonal against the debtor are not effective against the 


estate. 
Property of the estate: The Senate amendment pro-


vided that property of the estate does not include 


amounts held by the debtor as trustee and any taxes 


withheld or collected from others before the com-


mencement of the case. The House amendment removes 


these two provisions. As to property held by the debtor 


as a trustee, the House amendment provides that prop-


erty of the estate will include whatever interest the 


debtor held in the property at the commencement of 


the case. Thus, where the debtor held only legal title to 


the property and the beneficial interest in that prop-


erty belongs to another, such as exists in the case of 


property held in trust, the property of the estate in-


cludes the legal title, but not the beneficial interest in 


the property. 
As to withheld taxes, the House amendment deletes 


the rule in the Senate bill as unnecessary since prop-


erty of the estate does not include the beneficial inter-


est in property held by the debtor as a trustee. Under 


the Internal Revenue Code of 1954 (section 7501) [26 


U.S.C. 7501], the amounts of withheld taxes are held to 


be a special fund in trust for the United States. Where 


the Internal Revenue Service can demonstrate that the 


amounts of taxes withheld are still in the possession of 


the debtor at the commencement of the case, then if a 


trust is created, those amounts are not property of the 


estate. Compare In re Shakesteers Coffee Shops, 546 F.2d 


821 (9th Cir. 1976) with In re Glynn Wholesale Building 


Materials, Inc. (S.D. Ga. 1978) and In re Progress Tech Col-


leges, Inc., 42 Aftr 2d 78–5573 (S.D. Ohio 1977). 
Where it is not possible for the Internal Revenue 


Service to demonstrate that the amounts of taxes with-


held are still in the possession of the debtor at the com-


mencement of the case, present law generally includes 


amounts of withheld taxes as property of the estate. 


See, e.g., United States v. Randall, 401 U.S. 513 (1973) [91 


S. Ct. 991, 28 L.Ed.2d 273] and In re Tamasha Town and 


Country Club, 483 F.2d 1377 (9th Cir. 1973). Nonetheless, 


a serious problem exists where ‘‘trust fund taxes’’ with-


held from others are held to be property of the estate 


where the withheld amounts are commingled with 


other assets of the debtor. The courts should permit 


the use of reasonable assumptions under which the In-


ternal Revenue Service, and other tax authorities, can 


demonstrate that amounts of withheld taxes are still in 


the possession of the debtor at the commencement of 


the case. For example, where the debtor had commin-


gled that amount of withheld taxes in his general 


checking account, it might be reasonable to assume 


that any remaining amounts in that account on the 


commencement of the case are the withheld taxes. In 


addition, Congress may consider future amendments to 


the Internal Revenue Code [title 26] making clear that 


amounts of withheld taxes are held by the debtor in a 


trust relationship and, consequently, that such 


amounts are not property of the estate. 


SENATE REPORT NO. 95–989 


This section defines property of the estate, and speci-


fies what property becomes property of the estate. The 


commencement of a bankruptcy case creates an estate. 


Under paragraph (1) of subsection (a), the estate is com-


prised of all legal or equitable interest of the debtor in 


property, wherever located, as of the commencement of 


the case. The scope of this paragraph is broad. It in-


cludes all kinds of property, including tangible or in-


tangible property, causes of action (see Bankruptcy Act 


§ 70a(6) [section 110(a)(6) of former title 11]), and all 


other forms of property currently specified in section 


70a of the Bankruptcy Act § 70a [section 110(a) of former 


title 11], as well as property recovered by the trustee 


under section 542 of proposed title 11, if the property re-


covered was merely out of the possession of the debtor, 


yet remained ‘‘property of the debtor.’’ The debtor’s in-


terest in property also includes ‘‘title’’ to property, 


which is an interest, just as are a possessory interest, 


or lease-hold interest, for example. The result of Segal 


v. Rochelle, 382 U.S. 375 (1966), is followed, and the right 


to a refund is property of the estate. 
Though this paragraph will include choses in action 


and claims by the debtor against others, it is not in-


tended to expand the debtor’s rights against others 


more than they exist at the commencement of the case. 


For example, if the debtor has a claim that is barred at 


the time of the commencement of the case by the stat-


ute of limitations, then the trustee would not be able 


to pursue that claim, because he too would be barred. 


He could take no greater rights than the debtor himself 


had. But see proposed 11 U.S.C. 108, which would permit 


the trustee a tolling of the statute of limitations if it 


had not run before the date of the filing of the petition. 
Paragraph (1) has the effect of overruling Lockwood v. 


Exchange Bank, 190 U.S. 294 (1903), because it includes 


as property of the estate all property of the debtor, 


even that needed for a fresh start. After the property 


comes into the estate, then the debtor is permitted to 


exempt it under proposed 11 U.S.C. 522, and the court 


will have jurisdiction to determine what property may 


be exempted and what remains as property of the es-


tate. The broad jurisdictional grant in proposed 28 


U.S.C. 1334 would have the effect of overruling 


Lockwood independently of the change made by this 


provision. 
Paragraph (1) also has the effect of overruling Lines 


v. Frederick, 400 U.S. 18 (1970). 
Situations occasionally arise where property osten-


sibly belonging to the debtor will actually not be prop-


erty of the debtor, but will be held in trust for another. 


For example, if the debtor has incurred medical bills 


that were covered by insurance, and the insurance com-


pany had sent the payment of the bills to the debtor be-


fore the debtor had paid the bill for which the payment 


was reimbursement, the payment would actually be 


held in a constructive trust for the person to whom the 


bill was owed. This section and proposed 11 U.S.C. 545 


also will not affect various statutory provisions that 


give a creditor of the debtor a lien that is valid outside 


as well as inside bankruptcy, or that creates a trust 


fund for the benefit of a creditor of the debtor. See 


Packers and Stockyards Act § 206, 7 U.S.C. 196. 
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Bankruptcy Act § 8 [section 26 of former title 11] has 


been deleted as unnecessary. Once the estate is created, 


no interests in property of the estate remain in the 


debtor. Consequently, if the debtor dies during the 


case, only property exempted from property of the es-


tate or acquired by the debtor after the commencement 


of the case and not included as property of the estate 


will be available to the representative of the debtor’s 


probate estate. The bankruptcy proceeding will con-


tinue in rem with respect to property of the state, and 


the discharge will apply in personam to relieve the 


debtor, and thus his probate representative, of liability 


for dischargeable debts. 
The estate also includes the interests of the debtor 


and the debtor’s spouse in community property, subject 


to certain limitations; property that the trustee recov-


ers under the avoiding powers; property that the debtor 


acquires by bequest, devise, inheritance, a property set-


tlement agreement with the debtor’s spouse, or as the 


beneficiary of a life insurance policy within 180 days 


after the petition; and proceeds, product, offspring, 


rents, and profits of or from property of the estate, ex-


cept such as are earning from services performed by an 


individual debtor after the commencement of the case. 


Proceeds here is not used in a confining sense, as de-


fined in the Uniform Commercial Code, but is intended 


to be a broad term to encompass all proceeds of prop-


erty of the estate. The conversion in form of property 


of the estate does not change its character as property 


of the estate. 
Subsection (b) excludes from property of the estate 


any power, such as a power of appointment, that the 


debtor may exercise solely for the benefit of an entity 


other than the debtor. This changes present law which 


excludes powers solely benefiting other persons but not 


other entities. 
Subsection (c) invalidates restrictions on the transfer 


of property of the debtor, in order that all of the inter-


ests of the debtor in property will become property of 


the estate. The provisions invalidated are those that 


restrict or condition transfer of the debtor’s interest, 


and those that are conditioned on the insolvency or fi-


nancial condition of the debtor, on the commencement 


of a bankruptcy case, or on the appointment of a custo-


dian of the debtor’s property. Paragraph (2) of sub-


section (c), however, preserves restrictions on a trans-


fer of a spendthrift trust that the restriction is enforce-


able nonbankruptcy law to the extent of the income 


reasonably necessary for the support of a debtor and 


his dependents. 
Subsection (d) [enacted as (e)], derived from section 


70c of the Bankruptcy Act [section 110(c) of former title 


11], gives the estate the benefit of all defenses available 


to the debtor as against an entity other than the es-


tate, including such defenses as statutes of limitations, 


statutes of frauds, usury, and other personal defenses, 


and makes waiver by the debtor after the commence-


ment of the case ineffective to bind the estate. 
Section 541(e) [enacted as (d)] confirms the current 


status under the Bankruptcy Act [former title 11] of 


bona fide secondary mortgage market transactions as 


the purchase and sale of assets. Mortgages or interests 


in mortgages sold in the secondary market should not 


be considered as part of the debtor’s estate. To permit 


the efficient servicing of mortgages or interests in 


mortgages the seller often retains the original mort-


gage notes and related documents, and the purchaser 


records under State recording statutes the purchaser’s 


ownership of the mortgages or interests in mortgages 


purchased. Section 541(e) makes clear that the seller’s 


retention of the mortgage documents and the pur-


chaser’s decision not to record do not impair the asset 


sale character of secondary mortgage market trans-


actions. The committee notes that in secondary mort-


gage market transactions the parties may characterize 


their relationship as one of trust, agency, or independ-


ent contractor. The characterization adopted by the 


parties should not affect the statutes in bankruptcy on 


bona fide secondary mortgage market purchases and 


sales. 


REFERENCES IN TEXT 


The Higher Education Act of 1965, referred to in sub-


sec. (b)(3), is Pub. L. 89–329, Nov. 8, 1965, 79 Stat. 1219, 


as amended, which is classified principally to chapter 


28 (§ 1001 et seq.) of Title 20, Education. For complete 


classification of this Act to the Code, see Short Title 


note set out under section 1001 of Title 20 and Tables. 


AMENDMENTS 


1994—Subsec. (b)(4). Pub. L. 103–394, § 208(b), des-


ignated existing provisions of subpar. (A) as cl. (i) of 


subpar. (A), redesignated subpar. (B) as cl. (ii) of sub-


par. (A), substituted ‘‘the interest referred to in clause 


(i)’’ for ‘‘such interest’’, substituted ‘‘; or’’ for period at 


end of cl. (ii), and added subpar. (B). 


Pub. L. 103–394, § 223(2), which directed the amend-


ment of subsec. (b)(4) by striking out period at end and 


inserting ‘‘; or’’, was executed by inserting ‘‘or’’ after 


semicolon at end of subsec. (b)(4)(B)(ii), as added by 


Pub. L. 103–394, § 208(b)(3), to reflect the probable intent 


of Congress. 


Subsec. (b)(5). Pub. L. 103–394, § 223, added par. (5). 


1992—Subsec. (b). Pub. L. 102–486 added par. (4) and 


closing provisions. 


1990—Subsec. (b)(3). Pub. L. 101–508 added par. (3). 


1984—Subsec. (a). Pub. L. 98–353, § 456(a)(1), (2), struck 


out ‘‘under’’ after ‘‘under’’ and inserted ‘‘and by whom-


ever held’’ after ‘‘located’’. 


Subsec. (a)(3). Pub. L. 98–353, § 456(a)(3), inserted 


‘‘329(b), 363(n),’’. 


Subsec. (a)(5). Pub. L. 98–353, § 456(a)(4), substituted 


‘‘Any’’ for ‘‘An’’. 


Subsec. (a)(6). Pub. L. 98–353, § 456(a)(5), substituted 


‘‘or profits’’ for ‘‘and profits’’. 


Subsec. (b). Pub. L. 98–353, § 363(a), amended subsec. 


(b) generally. Prior to amendment, subsec. (b) read as 


follows: ‘‘Property of the estate does not include any 


power that the debtor may only exercise solely for the 


benefit of an entity other than the debtor.’’ 


Subsec. (c)(1). Pub. L. 98–353, § 456(b)(1), inserted ‘‘in 


an agreement, transfer, instrument, or applicable non-


bankruptcy law’’. 


Subsec. (c)(1)(B). Pub. L. 98–353, § 456(b)(2), substituted 


‘‘taking’’ for ‘‘the taking’’, and inserted ‘‘before such 


commencement’’ after ‘‘custodian’’. 


Subsec. (d). Pub. L. 98–353, § 456(c), inserted ‘‘(1) or 


(2)’’ after ‘‘(a)’’. 


Subsec. (e). Pub. L. 98–353, § 456(d), struck out subsec. 


(e) which read as follows: ‘‘The estate shall have the 


benefit of any defense available to the debtor as 


against an entity other than the estate, including stat-


utes of limitation, statutes of frauds, usury, and other 


personal defenses. A waiver of any such defense by the 


debtor after the commencement of the case does not 


bind the estate.’’ 


EFFECTIVE DATE OF 1994 AMENDMENT 


Amendment by Pub. L. 103–394 effective Oct. 22, 1994, 


and not applicable with respect to cases commenced 


under this title before Oct. 22, 1994, see section 702 of 


Pub. L. 103–394, set out as a note under section 101 of 


this title. 


EFFECTIVE DATE OF 1992 AMENDMENT 


Amendment by Pub. L. 102–486 effective Oct. 24, 1992, 


but not applicable with respect to cases commenced 


under this title before Oct. 24, 1992, see section 3017(c) 


of Pub. L. 102–486, set out as a note under section 101 of 


this title. 


EFFECTIVE DATE OF 1984 AMENDMENT 


Amendment by Pub. L. 98–353 effective with respect 


to cases filed 90 days after July 10, 1984, see section 


552(a) of Pub. L. 98–353, set out as a note under section 


101 of this title. 


SECTION REFERRED TO IN OTHER SECTIONS 


This section is referred to in sections 101, 365, 522, 524, 


726, 728, 1207, 1306 of this title; title 28 section 1409. 
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§ 542. Turnover of property to the estate 


(a) Except as provided in subsection (c) or (d) 


of this section, an entity, other than a custo-


dian, in possession, custody, or control, during 


the case, of property that the trustee may use, 


sell, or lease under section 363 of this title, or 


that the debtor may exempt under section 522 of 


this title, shall deliver to the trustee, and ac-


count for, such property or the value of such 


property, unless such property is of incon-


sequential value or benefit to the estate. 
(b) Except as provided in subsection (c) or (d) 


of this section, an entity that owes a debt that 


is property of the estate and that is matured, 


payable on demand, or payable on order, shall 


pay such debt to, or on the order of, the trustee, 


except to the extent that such debt may be off-


set under section 553 of this title against a claim 


against the debtor. 
(c) Except as provided in section 362(a)(7) of 


this title, an entity that has neither actual no-


tice nor actual knowledge of the commencement 


of the case concerning the debtor may transfer 


property of the estate, or pay a debt owing to 


the debtor, in good faith and other than in the 


manner specified in subsection (d) of this sec-


tion, to an entity other than the trustee, with 


the same effect as to the entity making such 


transfer or payment as if the case under this 


title concerning the debtor had not been com-


menced. 
(d) A life insurance company may transfer 


property of the estate or property of the debtor 


to such company in good faith, with the same ef-


fect with respect to such company as if the case 


under this title concerning the debtor had not 


been commenced, if such transfer is to pay a 


premium or to carry out a nonforfeiture insur-


ance option, and is required to be made auto-


matically, under a life insurance contract with 


such company that was entered into before the 


date of the filing of the petition and that is 


property of the estate. 
(e) Subject to any applicable privilege, after 


notice and a hearing, the court may order an at-


torney, accountant, or other person that holds 


recorded information, including books, docu-


ments, records, and papers, relating to the 


debtor’s property or financial affairs, to turn 


over or disclose such recorded information to 


the trustee. 


(Pub. L. 95–598, Nov. 6, 1978, 92 Stat. 2595; Pub. L. 


98–353, title III, § 457, July 10, 1984, 98 Stat. 376; 


Pub. L. 103–394, title V, § 501(d)(16), Oct. 22, 1994, 


108 Stat. 4146.) 


HISTORICAL AND REVISION NOTES 


LEGISLATIVE STATEMENTS 


Section 542(a) of the House amendment modifies simi-


lar provisions contained in the House bill and the Sen-


ate amendment treating with turnover of property to 


the estate. The section makes clear that any entity, 


other than a custodian, is required to deliver property 


of the estate to the trustee or debtor in possession 


whenever such property is acquired by the entity dur-


ing the case, if the trustee or debtor in possession may 


use, sell, or lease the property under section 363, or if 


the debtor may exempt the property under section 522, 


unless the property is of inconsequential value or bene-


fit to the estate. This section is not intended to require 


an entity to deliver property to the trustee if such en-


tity has obtained an order of the court authorizing the 


entity to retain possession, custody or control of the 


property. 


The House amendment adopts section 542(c) of the 


House bill in preference to a similar provision con-


tained in section 542(c) of the Senate amendment. Pro-


tection afforded by section 542(c) applies only to the 


transferor or payor and not to a transferee or payee re-


ceiving a transfer or payment, as the case may be. Such 


transferee or payee is treated under section 549 and sec-


tion 550 of title 11. 


The extent to which the attorney client privilege is 


valid against the trustee is unclear under current law 


and is left to be determined by the courts on a case by 


case basis. 


SENATE REPORT NO. 95–989 


Subsection (a) of this section requires anyone holding 


property of the estate on the date of the filing of the 


petition, or property that the trustee may use, sell, or 


lease under section 363, to deliver it to the trustee. The 


subsection also requires an accounting. The holder of 


property of the estate is excused from the turnover re-


quirement of this subsection if the property held is of 


inconsequential value to the estate. However, this pro-


vision must be read in conjunction with the remainder 


of the subsection, so that if the property is of incon-


sequential monetary value, yet has a significant use 


value for the estate, the holder of the property would 


not be excused from turnover. 


Subsection (b) requires an entity that owes money to 


the debtor as of the date of the petition, or that holds 


money payable on demand or payable on order, to pay 


the money to the order of the trustee. An exception is 


made to the extent that the entity has a valid right of 


setoff, as recognized by section 553. 


Subsection (c) provides an exception to subsections 


(a) and (b). It protects an entity that has neither actual 


notice nor actual knowledge of the case and that trans-


fers, in good faith, property that is deliverable or pay-


able to the trustee to someone other than to the estate 


or on order of the estate. This subsection codifies the 


result of Bank of Marin v. England, 385 U.S. 99 (1966), but 


does not go so far as to permit bank setoff in violation 


of the automatic stay, proposed 11 U.S.C. 362(a)(7), even 


if the bank offsetting the debtor’s balance has no 


knowledge of the case. 


Subsection (d) protects life insurance companies that 


are required by contract to make automatic premium 


loans from property that might otherwise be property 


of the estate. 


Subsection (e) requires an attorney, accountant, or 


other professional that holds recorded information re-


lating to the debtor’s property or financial affairs, to 


surrender it to the trustee. This duty is subject to any 


applicable claim of privilege, such as attorney-client 


privilege. It is a new provision that deprives account-


ants and attorneys of the leverage that they have 


today, under State law lien provisions, to receive pay-


ment in full ahead of other creditors when the informa-


tion they hold is necessary to the administration of the 


estate. 


AMENDMENTS 


1994—Subsec. (e). Pub. L. 103–394 substituted ‘‘to’’ for 


‘‘to to’’ after ‘‘financial affairs,’’. 


1984—Subsec. (e). Pub. L. 98–353 inserted ‘‘to turn over 


or’’ before ‘‘disclose’’. 


EFFECTIVE DATE OF 1994 AMENDMENT 


Amendment by Pub. L. 103–394 effective Oct. 22, 1994, 


and not applicable with respect to cases commenced 


under this title before Oct. 22, 1994, see section 702 of 


Pub. L. 103–394, set out as a note under section 101 of 


this title. 


EFFECTIVE DATE OF 1984 AMENDMENT 


Amendment by Pub. L. 98–353 effective with respect 


to cases filed 90 days after July 10, 1984, see section 
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552(a) of Pub. L. 98–353, set out as a note under section 


101 of this title. 


SECTION REFERRED TO IN OTHER SECTIONS 


This section is referred to in sections 106, 349, 502, 522, 


541, 549 of this title. 


§ 543. Turnover of property by a custodian 


(a) A custodian with knowledge of the com-


mencement of a case under this title concerning 


the debtor may not make any disbursement 


from, or take any action in the administration 


of, property of the debtor, proceeds, product, off-


spring, rents, or profits of such property, or 


property of the estate, in the possession, cus-


tody, or control of such custodian, except such 


action as is necessary to preserve such property. 
(b) A custodian shall— 


(1) deliver to the trustee any property of the 


debtor held by or transferred to such custo-


dian, or proceeds, product, offspring, rents, or 


profits of such property, that is in such custo-


dian’s possession, custody, or control on the 


date that such custodian acquires knowledge 


of the commencement of the case; and 
(2) file an accounting of any property of the 


debtor, or proceeds, product, offspring, rents, 


or profits of such property, that, at any time, 


came into the possession, custody, or control 


of such custodian. 


(c) The court, after notice and a hearing, 


shall— 
(1) protect all entities to which a custodian 


has become obligated with respect to such 


property or proceeds, product, offspring, rents, 


or profits of such property; 
(2) provide for the payment of reasonable 


compensation for services rendered and costs 


and expenses incurred by such custodian; and 
(3) surcharge such custodian, other than an 


assignee for the benefit of the debtor’s credi-


tors that was appointed or took possession 


more than 120 days before the date of the fil-


ing of the petition, for any improper or exces-


sive disbursement, other than a disbursement 


that has been made in accordance with appli-


cable law or that has been approved, after no-


tice and a hearing, by a court of competent ju-


risdiction before the commencement of the 


case under this title. 


(d) After notice and hearing, the bankruptcy 


court— 
(1) may excuse compliance with subsection 


(a), (b), or (c) of this section if the interests of 


creditors and, if the debtor is not insolvent, of 


equity security holders would be better served 


by permitting a custodian to continue in pos-


session, custody, or control of such property, 


and 
(2) shall excuse compliance with subsections 


(a) and (b)(1) of this section if the custodian is 


an assignee for the benefit of the debtor’s 


creditors that was appointed or took posses-


sion more than 120 days before the date of the 


filing of the petition, unless compliance with 


such subsections is necessary to prevent fraud 


or injustice. 


(Pub. L. 95–598, Nov. 6, 1978, 92 Stat. 2595; Pub. L. 


98–353, title III, § 458, July 10, 1984, 98 Stat. 376; 


Pub. L. 103–394, title V, § 501(d)(17), Oct. 22, 1994, 


108 Stat. 4146.) 


HISTORICAL AND REVISION NOTES 


LEGISLATIVE STATEMENTS 


Section 543(a) is a modification of similar provisions 


contained in the House bill and the Senate amendment. 


The provision clarifies that a custodian may always act 


as is necessary to preserve property of the debtor. Sec-


tion 543(c)(3) excepts from surcharge a custodian that is 


an assignee for the benefit of creditors, who was ap-


pointed or took possession before 120 days before the 


date of the filing of the petition, whichever is later. 


The provision also prevents a custodian from being sur-


charged in connection with payments made in accord-


ance with applicable law. 


SENATE REPORT NO. 95–989 


This section requires a custodian appointed before 


the bankruptcy case to deliver to the trustee and to ac-


count for property that has come into his possession, 


custody, or control as a custodian. ‘‘Property of the 


debtor’’ in section (a) includes property that was prop-


erty of the debtor at the time the custodian took the 


property, but the title to which passed to the custo-


dian. The section requires the court to protect any ob-


ligations incurred by the custodian, provide for the 


payment of reasonable compensation for services ren-


dered and costs and expenses incurred by the custodian, 


and to surcharge the custodian for any improper or ex-


cessive disbursement, unless it has been approved by a 


court of competent jurisdiction. Subsection (d) rein-


forces the general abstention policy in section 305 by 


permitting the bankruptcy court to authorize the cus-


todianship to proceed notwithstanding this section. 


AMENDMENTS 


1994—Subsec. (d)(1). Pub. L. 103–394 struck out comma 


after ‘‘section’’. 


1984—Subsec. (a). Pub. L. 98–353, § 458(a), inserted 


‘‘, product, offspring, rents, or profits’’ after ‘‘pro-


ceeds’’. 


Subsec. (b)(1). Pub. L. 98–353, § 458(b)(1), inserted ‘‘held 


by or’’ after ‘‘debtor’’, and ‘‘, product, offspring, rents, 


or profits’’ after ‘‘proceeds’’. 


Subsec. (b)(2). Pub. L. 98–353, § 458(b)(2), inserted 


‘‘, product, offspring, rents, or profits’’ after ‘‘pro-


ceeds’’. 


Subsec. (c)(1). Pub. L. 98–353, § 458(c)(1), inserted ‘‘or 


proceeds, product, offspring, rents, or profits of such 


property’’ after ‘‘property’’. 


Subsec. (c)(3). Pub. L. 98–353, § 458(c)(2), inserted ‘‘that 


has been’’ before ‘‘approved’’. 


Subsec. (d). Pub. L. 98–353, § 458(d), designated exist-


ing provisions as par. (1) and added par. (2). 


EFFECTIVE DATE OF 1994 AMENDMENT 


Amendment by Pub. L. 103–394 effective Oct. 22, 1994, 


and not applicable with respect to cases commenced 


under this title before Oct. 22, 1994, see section 702 of 


Pub. L. 103–394, set out as a note under section 101 of 


this title. 


EFFECTIVE DATE OF 1984 AMENDMENT 


Amendment by Pub. L. 98–353 effective with respect 


to cases filed 90 days after July 10, 1984, see section 


552(a) of Pub. L. 98–353, set out as a note under section 


101 of this title. 


SECTION REFERRED TO IN OTHER SECTIONS 


This section is referred to in sections 106, 349, 502, 503, 


522, 541, 726 of this title. 


§ 544. Trustee as lien creditor and as successor to 
certain creditors and purchasers 


(a) The trustee shall have, as of the com-


mencement of the case, and without regard to 


any knowledge of the trustee or of any creditor, 


the rights and powers of, or may avoid any 







Page 119 TITLE 11—BANKRUPTCY § 545 


transfer of property of the debtor or any obliga-


tion incurred by the debtor that is voidable by— 


(1) a creditor that extends credit to the debt-


or at the time of the commencement of the 


case, and that obtains, at such time and with 


respect to such credit, a judicial lien on all 


property on which a creditor on a simple con-


tract could have obtained such a judicial lien, 


whether or not such a creditor exists; 


(2) a creditor that extends credit to the debt-


or at the time of the commencement of the 


case, and obtains, at such time and with re-


spect to such credit, an execution against the 


debtor that is returned unsatisfied at such 


time, whether or not such a creditor exists; or 


(3) a bona fide purchaser of real property, 


other than fixtures, from the debtor, against 


whom applicable law permits such transfer to 


be perfected, that obtains the status of a bona 


fide purchaser and has perfected such transfer 


at the time of the commencement of the case, 


whether or not such a purchaser exists. 


(b)(1) Except as provided in paragraph (2), the 


trustee may avoid any transfer of an interest of 


the debtor in property or any obligation in-


curred by the debtor that is voidable under ap-


plicable law by a creditor holding an unsecured 


claim that is allowable under section 502 of this 


title or that is not allowable only under section 


502(e) of this title. 


(2) Paragraph (1) shall not apply to a transfer 


of a charitable contribution (as that term is de-


fined in section 548(d)(3)) that is not covered 


under section 548(a)(1)(B), by reason of section 


548(a)(2). Any claim by any person to recover a 


transferred contribution described in the preced-


ing sentence under Federal or State law in a 


Federal or State court shall be preempted by the 


commencement of the case. 


(Pub. L. 95–598, Nov. 6, 1978, 92 Stat. 2596; Pub. L. 


98–353, title III, § 459, July 10, 1984, 98 Stat. 377; 


Pub. L. 105–183, § 3(b), June 19, 1998, 112 Stat. 518.) 


HISTORICAL AND REVISION NOTES 


LEGISLATIVE STATEMENTS 


Section 544(a)(3) modifies similar provisions con-


tained in the House bill and Senate amendment so as 


not to require a creditor to perform the impossible in 


order to perfect his interest. Both the lien creditor test 


in section 544(a)(1), and the bona fide purchaser test in 


section 544(a)(3) should not require a transferee to per-


fect a transfer against an entity with respect to which 


applicable law does not permit perfection. The avoiding 


powers under section 544(a)(1), (2), and (3) are new. In 


particular, section 544(a)(1) overrules Pacific Finance 


Corp. v. Edwards, 309 F.2d 224 (9th Cir. 1962), and In re 


Federals, Inc., 553 F.2d 509 (6th Cir. 1977), insofar as 


those cases held that the trustee did not have the 


status of a creditor who extended credit immediately 


prior to the commencement of the case. 


The House amendment deletes section 544(c) of the 


House bill. 


SENATE REPORT NO. 95–989 


Subsection (a) is the ‘‘strong arm clause’’ of current 


law, now found in Bankruptcy Act § 70c [section 110(c) 


of former title 11]. It gives the trustee the rights of a 


creditor on a simple contract with a judicial lien on the 


property of the debtor as of the date of the petition; of 


a creditor with a writ of execution against the property 


of the debtor unsatisfied as of the date of the petition; 


and a bona fide purchaser of the real property of the 


debtor as of the date of the petition. ‘‘Simple contract’’ 


as used here is derived from Bankruptcy Act § 60a(4) 


[section 96(a)(4) of former title 11]. The third status, 


that of a bona fide purchaser of real property, is new. 


Subsection (b) is derived from current section 70e 


[section 110(e) of former title 11]. It gives the trustee 


the rights of actual unsecured creditors under applica-


ble law to void transfers. It follows Moore v. Bay, 284 


U.S. 4 (1931), and overrules those cases that hold sec-


tion 70e gives the trustee the rights of secured credi-


tors. 


AMENDMENTS 


1998—Subsec. (b). Pub. L. 105–183 designated existing 


provisions as par. (1), substituted ‘‘Except as provided 


in paragraph (2), the trustee’’ for ‘‘The trustee’’, and 


added par. (2). 


1984—Subsec. (a)(1). Pub. L. 98–353, § 459(1), inserted 


‘‘such’’ after ‘‘obtained’’. 


Subsec. (a)(2). Pub. L. 98–353, § 459(2), substituted 


‘‘; or’’ for ‘‘; and’’. 


Subsec. (a)(3). Pub. L. 98–353, § 459(3), inserted ‘‘, other 


than fixtures,’’ after ‘‘property’’, and ‘‘and has per-


fected such transfer’’ after ‘‘purchaser’’ the second 


place it appeared. 


EFFECTIVE DATE OF 1998 AMENDMENT 


Pub. L. 105–183, § 5, June 19, 1998, 112 Stat. 518, pro-


vided that: ‘‘This Act [amending this section and sec-


tions 546, 548, 707, and 1325 of this title and enacting 


provisions set out as notes under this section and sec-


tion 101 of this title] and the amendments made by this 


Act shall apply to any case brought under an applicable 


provision of title 11, United States Code, that is pend-


ing or commenced on or after the date of enactment of 


this Act [June 19, 1998].’’ 


EFFECTIVE DATE OF 1984 AMENDMENT 


Amendment by Pub. L. 98–353 effective with respect 


to cases filed 90 days after July 10, 1984, see section 


552(a) of Pub. L. 98–353, set out as a note under section 


101 of this title. 


CONSTRUCTION OF 1998 AMENDMENT 


Pub. L. 105–183, § 6, June 19, 1998, 112 Stat. 519, pro-


vided that: ‘‘Nothing in the amendments made by this 


Act [amending this section and sections 546, 548, 707, 


and 1325 of this title] is intended to limit the applica-


bility of the Religious Freedom Restoration Act of 1993 


(42 U.S.C. 2002bb [2000bb] et seq.).’’ 


SECTION REFERRED TO IN OTHER SECTIONS 


This section is referred to in sections 106, 303, 349, 502, 


522, 541, 546, 548, 550, 551, 552, 749, 764, 901, 926 of this 


title; title 28 section 1409. 


§ 545. Statutory liens 


The trustee may avoid the fixing of a statu-


tory lien on property of the debtor to the extent 


that such lien— 


(1) first becomes effective against the debt-


or— 


(A) when a case under this title concerning 


the debtor is commenced; 


(B) when an insolvency proceeding other 


than under this title concerning the debtor 


is commenced; 


(C) when a custodian is appointed or au-


thorized to take or takes possession; 


(D) when the debtor becomes insolvent; 


(E) when the debtor’s financial condition 


fails to meet a specified standard; or 


(F) at the time of an execution against 


property of the debtor levied at the instance 


of an entity other than the holder of such 


statutory lien; 
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(2) is not perfected or enforceable at the 


time of the commencement of the case against 


a bona fide purchaser that purchases such 


property at the time of the commencement of 


the case, whether or not such a purchaser ex-


ists; 


(3) is for rent; or 


(4) is a lien of distress for rent. 


(Pub. L. 95–598, Nov. 6, 1978, 92 Stat. 2597; Pub. L. 


98–353, title III, § 460, July 10, 1984, 98 Stat. 377.) 


HISTORICAL AND REVISION NOTES 


LEGISLATIVE STATEMENTS 


Section 545 of the House amendment modifies similar 


provisions contained in the House bill and Senate 


amendment to make clear that a statutory lien may be 


avoided under section 545 only to the extent the lien 


violates the perfection standards of section 545. Thus a 


Federal tax lien is invalid under section 545(2) with re-


spect to property specified in sections 6323(b) and (c) of 


the Internal Revenue Code of 1954 [title 26]. As a result 


of this modification, section 545(b) of the Senate 


amendment is deleted as unnecessary. 


Statutory liens: The House amendment retains the 


provision of section 545(2) of the House bill giving the 


trustee in a bankruptcy case the same power which a 


bona fide purchaser has to take over certain kinds of 


personal property despite the existence of a tax lien 


covering that property. The amendment thus retains 


present law, and deletes section 545(b) of the Senate 


amendment which would have no longer allowed the 


trustee to step into the shoes of a bona fide purchaser 


for this purpose. 


SENATE REPORT NO. 95–989 


This section permits the trustee to avoid the fixing of 


certain statutory liens. It is derived from subsections 


67b and 67c of present law [section 107(b) and (c) of 


former title 11]. Liens that first become effective on 


the bankruptcy or insolvency of the debtor are voidable 


by the trustee. Liens that are not perfected or enforce-


able on the date of the petition against a bona fide pur-


chaser are voidable. If a transferee is able to perfect 


under section 546(a) and that perfection relates back to 


an earlier date, then in spite of the filing of the bank-


ruptcy petition, the trustee would not be able to defeat 


the lien, because the lien would be perfected and en-


forceable against a bona fide purchaser that purchased 


the property on the date of the filing of the petition. 


Finally, a lien for rent or of distress for rent is void-


able, whether the lien is a statutory lien or a common 


law lien of distress for rent. See proposed 11 U.S.C. 


101(37); Bankruptcy Act § 67(c)(1)(C). The trustee may 


avoid a lien under this section even if the lien has been 


enforced by sale before the commencement of the case. 


To that extent, Bankruptcy Act § 67c(5) is not followed. 


Subsection (b) limits the trustee’s power to avoid tax 


liens under Federal, state, or local law. For example, 


under § 6323 of the Internal Revenue Code [Title 26]. 


Once public notice of a tax lien has been filed, the Gov-


ernment is generally entitled to priority over subse-


quent lienholders. However, certain purchasers who ac-


quire an interest in certain specific kinds of personal 


property will take free of an existing filed tax lien at-


taching to such property. Among the specific kinds of 


personal property which a purchaser can acquire free of 


an existing tax lien (unless the buyer knows of the ex-


istence of the lien) are stocks and securities, motor ve-


hicles, inventory, and certain household goods. Under 


the present Bankruptcy Act (§ 67(c)(1)) [section 107(c)(1) 


of former title 11], the trustee may be viewed as a bona 


fide purchaser, so that he can take over any such des-


ignated items free of tax liens even if the tax authority 


has perfected its lien. However, the reasons for enabl-


ing a bona fide purchaser to take these kinds of assets 


free of an unfiled tax lien, that is, to encourage free 


movement of these assets in general commerce, do not 


apply to a trustee in a title 11 case, who is not in the 


same position as an ordinary bona fide purchaser as to 


such property. The bill accordingly adds a new sub-


section (b) to sec. 545 providing, in effect, that a trustee 


in bankruptcy does not have the right under this sec-


tion to take otherwise specially treated items of per-


sonal property free of a tax lien filed before the filing 


of the petition. 


AMENDMENTS 


1984—Par. (1)(A). Pub. L. 98–353, § 460(1), struck out 


‘‘is’’ after ‘‘is’’. 


Par. (1)(C). Pub. L. 98–353, § 460(2), substituted ‘‘ap-


pointed or authorized to take’’ for ‘‘apponted’’. 


Par. (2). Pub. L. 98–353, § 460(3), substituted ‘‘at the 


time of the commencement of the case’’ for ‘‘on the 


date of the filing of the petition’’ in two places. 


EFFECTIVE DATE OF 1984 AMENDMENT 


Amendment by Pub. L. 98–353 effective with respect 


to cases filed 90 days after July 10, 1984, see section 


552(a) of Pub. L. 98–353, set out as a note under section 


101 of this title. 


SECTION REFERRED TO IN OTHER SECTIONS 


This section is referred to in sections 106, 303, 349, 502, 


522, 546, 547, 548, 550, 551, 552, 749, 764, 901, 926 of this 


title; title 26 sections 6327, 7437. 


§ 546. Limitations on avoiding powers 


(a) An action or proceeding under section 544, 


545, 547, 548, or 553 of this title may not be com-


menced after the earlier of— 
(1) the later of— 


(A) 2 years after the entry of the order for 


relief; or 
(B) 1 year after the appointment or elec-


tion of the first trustee under section 702, 


1104, 1163, 1202, or 1302 of this title if such ap-


pointment or such election occurs before the 


expiration of the period specified in subpara-


graph (A); or 


(2) the time the case is closed or dismissed. 


(b)(1) The rights and powers of a trustee under 


sections 544, 545, and 549 of this title are subject 


to any generally applicable law that— 
(A) permits perfection of an interest in prop-


erty to be effective against an entity that ac-


quires rights in such property before the date 


of perfection; or 
(B) provides for the maintenance or continu-


ation of perfection of an interest in property 


to be effective against an entity that acquires 


rights in such property before the date on 


which action is taken to effect such mainte-


nance or continuation. 


(2) If— 
(A) a law described in paragraph (1) requires 


seizure of such property or commencement of 


an action to accomplish such perfection, or 


maintenance or continuation of perfection of 


an interest in property; and 
(B) such property has not been seized or such 


an action has not been commenced before the 


date of the filing of the petition; 


such interest in such property shall be per-


fected, or perfection of such interest shall be 


maintained or continued, by giving notice with-


in the time fixed by such law for such seizure or 


such commencement. 
(c) Except as provided in subsection (d) of this 


section, the rights and powers of a trustee under 
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1 So in original. Probably should be ‘‘(h)’’. 


sections 544(a), 545, 547, and 549 of this title are 


subject to any statutory or common-law right of 


a seller of goods that has sold goods to the debt-


or, in the ordinary course of such seller’s busi-


ness, to reclaim such goods if the debtor has re-


ceived such goods while insolvent, but— 
(1) such a seller may not reclaim any such 


goods unless such seller demands in writing 


reclamation of such goods— 
(A) before 10 days after receipt of such 


goods by the debtor; or 
(B) if such 10-day period expires after the 


commencement of the case, before 20 days 


after receipt of such goods by the debtor; 


and 


(2) the court may deny reclamation to a sell-


er with such a right of reclamation that has 


made such a demand only if the court— 
(A) grants the claim of such a seller prior-


ity as a claim of a kind specified in section 


503(b) of this title; or 
(B) secures such claim by a lien. 


(d) In the case of a seller who is a producer of 


grain sold to a grain storage facility, owned or 


operated by the debtor, in the ordinary course of 


such seller’s business (as such terms are defined 


in section 557 of this title) or in the case of a 


United States fisherman who has caught fish 


sold to a fish processing facility owned or oper-


ated by the debtor in the ordinary course of such 


fisherman’s business, the rights and powers of 


the trustee under sections 544(a), 545, 547, and 549 


of this title are subject to any statutory or com-


mon law right of such producer or fisherman to 


reclaim such grain or fish if the debtor has re-


ceived such grain or fish while insolvent, but— 
(1) such producer or fisherman may not re-


claim any grain or fish unless such producer or 


fisherman demands, in writing, reclamation of 


such grain or fish before ten days after receipt 


thereof by the debtor; and 
(2) the court may deny reclamation to such 


a producer or fisherman with a right of rec-


lamation that has made such a demand only if 


the court secures such claim by a lien. 


(e) Notwithstanding sections 544, 545, 547, 


548(a)(1)(B), and 548(b) of this title, the trustee 


may not avoid a transfer that is a margin pay-


ment, as defined in section 101, 741, or 761 of this 


title, or settlement payment, as defined in sec-


tion 101 or 741 of this title, made by or to a com-


modity broker, forward contract merchant, 


stockbroker, financial institution, or securities 


clearing agency, that is made before the com-


mencement of the case, except under section 


548(a)(1)(A) of this title. 
(f) Notwithstanding sections 544, 545, 547, 


548(a)(1)(B), and 548(b) of this title, the trustee 


may not avoid a transfer that is a margin pay-


ment, as defined in section 741 or 761 of this 


title, or settlement payment, as defined in sec-


tion 741 of this title, made by or to a repo par-


ticipant, in connection with a repurchase agree-


ment and that is made before the commence-


ment of the case, except under section 


548(a)(1)(A) of this title. 
(g) Notwithstanding sections 544, 545, 547, 


548(a)(1)(B) and 548(b) of this title, the trustee 


may not avoid a transfer under a swap agree-


ment, made by or to a swap participant, in con-


nection with a swap agreement and that is made 


before the commencement of the case, except 


under section 548(a)(1)(A) of this title. 


(g) 1 Notwithstanding the rights and powers of 


a trustee under sections 544(a), 545, 547, 549, and 


553, if the court determines on a motion by the 


trustee made not later than 120 days after the 


date of the order for relief in a case under chap-


ter 11 of this title and after notice and a hear-


ing, that a return is in the best interests of the 


estate, the debtor, with the consent of a credi-


tor, may return goods shipped to the debtor by 


the creditor before the commencement of the 


case, and the creditor may offset the purchase 


price of such goods against any claim of the 


creditor against the debtor that arose before the 


commencement of the case. 


(Pub. L. 95–598, Nov. 6, 1978, 92 Stat. 2597; Pub. L. 


97–222, § 4, July 27, 1982, 96 Stat. 236; Pub. L. 


98–353, title III, §§ 351, 393, 461, July 10, 1984, 98 


Stat. 358, 365, 377; Pub. L. 99–554, title II, §§ 257(d), 


283(l), Oct. 27, 1986, 100 Stat. 3114, 3117; Pub. L. 


101–311, title I, § 103, title II, § 203, June 25, 1990, 


104 Stat. 268, 269; Pub. L. 103–394, title II, 


§§ 204(b), 209, 216, 222(a), title V, § 501(b)(4), Oct. 


22, 1994, 108 Stat. 4122, 4125, 4126, 4129, 4142; Pub. 


L. 105–183, § 3(c), June 19, 1998, 112 Stat. 518.) 


HISTORICAL AND REVISION NOTES 


LEGISLATIVE STATEMENTS 


Section 546(a) of the House amendment is derived 


from section 546(c) of the Senate amendment. Section 


546(c) of the House amendment is derived from section 


546(b) of the Senate amendment. It applies to receipt of 


goods on credit as well as by cash sales. The section 


clarifies that a demand for reclamation must be made 


in writing anytime before 10 days after receipt of the 


goods by the debtor. The section also permits the court 


to grant the reclaiming creditor a lien or an adminis-


trative expense in lieu of turning over the property. 


SENATE REPORT NO. 95–989 


The trustee’s rights and powers under certain of the 


avoiding powers are limited by section 546. First, if an 


interest holder against whom the trustee would have 


rights still has, under applicable nonbankruptcy law, 


and as of the date of the petition, the opportunity to 


perfect his lien against an intervening interest holder, 


then he may perfect his interest against the trustee. If 


applicable law requires seizure for perfection, then per-


fection is by notice to the trustee instead. The rights 


granted to a creditor under this subsection prevail over 


the trustee only if the transferee has perfected the 


transfer in accordance with applicable law, and that 


perfection relates back to a date that is before the com-


mencement of the case. 


The phrase ‘‘generally applicable law’’ relates to 


those provisions of applicable law that apply both in 


bankruptcy cases and outside of bankruptcy cases. For 


example, many State laws, under the Uniform Commer-


cial Code, permit perfection of a purchase-money secu-


rity interest to relate back to defeat an earlier levy by 


another creditor if the former was perfected within ten 


days of delivery of the property. U.C.C. § 9–301(2). Such 


perfection would then be able to defeat an intervening 


hypothetical judicial lien creditor on the date of the 


filing of the petition. The purpose of the subsection is 


to protect, in spite of the surprise intervention of a 


bankruptcy petition, those whom State law protects by 


allowing them to perfect their liens or interests as of 


an effective date that is earlier than the date of perfec-


tion. It is not designed to give the States an oppor-
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tunity to enact disguised priorities in the form of liens 


that apply only in bankruptcy cases. 
Subsection (b) [enacted as (c)] specifies that the 


trustee’s rights and powers under the strong arm 


clause, the successor to creditors provision, the pref-


erence section, and the postpetition transaction section 


are all subject to any statutory or common-law right of 


a seller, in the ordinary course of business, of goods to 


the debtor to reclaim the goods if the debtor received 


the goods on credit while insolvent. The seller must de-


mand reclamation within ten days after receipt of the 


goods by the debtor. As under nonbankruptcy law, the 


right is subject to any superior rights of secured credi-


tors. The purpose of the provision is to recognize, in 


part, the validity of section 2–702 of the Uniform Com-


mercial Code, which has generated much litigation, 


confusion, and divergent decisions in different circuits. 


The right is subject, however, to the power of the court 


to deny reclamation and protect the seller by granting 


him a priority as an administrative expense for his 


claim arising out of the sale of the goods. 
Subsection (c) [enacted as (a)] adds a statute of limi-


tations to the use by the trustee of the avoiding pow-


ers. The limitation is two years after his appointment, 


or the time the case is closed or dismissed, whichever 


occurs later. 


AMENDMENTS 


1998—Subsecs. (e) to (g). Pub. L. 105–183 substituted 


‘‘548(a)(1)(B)’’ for ‘‘548(a)(2)’’ and ‘‘548(a)(1)(A)’’ for 


‘‘548(a)(1)’’. 
1994—Subsec. (a)(1). Pub. L. 103–394, § 216, amended 


par. (1) generally. Prior to amendment, par. (1) read as 


follows: ‘‘two years after the appointment of a trustee 


under section 702, 1104, 1163, 1302, or 1202 of this title; 


or’’. 
Subsec. (b). Pub. L. 103–394, § 204(b), amended subsec. 


(b) generally. Prior to amendment, subsec. (b) read as 


follows: ‘‘The rights and powers of a trustee under sec-


tions 544, 545, and 549 of this title are subject to any 


generally applicable law that permits perfection of an 


interest in property to be effective against an entity 


that acquires rights in such property before the date of 


such perfection. If such law requires seizure of such 


property or commencement of an action to accomplish 


such perfection, and such property has not been seized 


or such action has not been commenced before the date 


of the filing of the petition, such interest in such prop-


erty shall be perfected by notice within the time fixed 


by such law for such seizure or commencement.’’ 
Subsec. (c)(1). Pub. L. 103–394, § 209, amended par. (1) 


generally. Prior to amendment, par. (1) read as follows: 


‘‘such a seller may not reclaim any such goods unless 


such seller demands in writing reclamation of such 


goods before ten days after receipt of such goods by the 


debtor; and’’. 
Subsec. (e). Pub. L. 103–394, § 501(b)(4)(A), substituted 


‘‘section 101, 741, or 761’’ for ‘‘section 101(34), 741(5), or 


761(15)’’ and ‘‘section 101 or 741’’ for ‘‘section 101(35) or 


741(8)’’. 
Subsec. (f). Pub. L. 103–394, § 501(b)(4)(B), substituted 


‘‘section 741 or 761’’ for ‘‘section 741(5) or 761(15)’’ and 


‘‘section 741’’ for ‘‘section 741(8)’’. 
Subsec. (g). Pub. L. 103–394, § 222(a), added subsec. (g) 


relating to return of goods. 
1990—Subsec. (e). Pub. L. 101–311, § 203, inserted ref-


erence to sections 101(34) and 101(35) of this title. 
Subsec. (g). Pub. L. 101–311, § 103, added subsec. (g) re-


lating to trustee’s authority to avoid transfer involving 


swap agreement. 
1986—Subsec. (a)(1). Pub. L. 99–554, § 257(d), inserted 


reference to section 1202 of this title. 
Subsec. (e). Pub. L. 99–554, § 283(l), inserted a comma 


after ‘‘stockbroker’’. 
1984—Subsec. (a)(1). Pub. L. 98–353, § 461(a), sub-


stituted ‘‘; or’’ for ‘‘; and’’. 
Subsec. (b). Pub. L. 98–353, § 461(b), substituted ‘‘a 


trustee under sections 544, 545, and’’ for ‘‘the trustee 


under sections 544, 545, or’’. 
Subsec. (c). Pub. L. 98–353, §§ 351(1), 461(c)(1)–(4), sub-


stituted ‘‘Except as provided in subsection (d) of this 


section, the’’ for ‘‘The’’, substituted ‘‘a trustee’’ for 


‘‘the trustee’’, struck out ‘‘right’’ before ‘‘or common- 


law’’, inserted ‘‘of goods that has sold goods to the 


debtor’’ after ‘‘seller’’, and struck out ‘‘of goods to the 


debtor’’ after ‘‘business,’’. 
Subsec. (c)(2). Pub. L. 98–353, § 461(c)(5)(A), inserted 


‘‘the’’ after ‘‘if’’ in provisions preceding subpar. (A). 
Subsec. (c)(2)(A). Pub. L. 98–353, § 461(c)(5)(B), sub-


stituted ‘‘a claim of a kind specified in section 503(b) of 


this title’’ for ‘‘an administrative expense’’. 
Subsec. (d). Pub. L. 98–353, § 351(3), added subsec. (d). 


Former subsec. (d) redesignated (e). 
Subsec. (e). Pub. L. 98–353, §§ 351(2), 461(d), redesig-


nated former subsec. (d) as (e) and inserted ‘‘financial 


institution’’ after ‘‘stockbroker’’. 
Subsec. (f). Pub. L. 98–353, § 393, added subsec. (f). 
1982—Subsec. (d). Pub. L. 97–222 added subsec. (d). 


EFFECTIVE DATE OF 1998 AMENDMENT 


Amendment by Pub. L. 105–183 applicable to any case 


brought under an applicable provision of this title that 


is pending or commenced on or after June 19, 1998, see 


section 5 of Pub. L. 105–183, set out as a note under sec-


tion 544 of this title. 


EFFECTIVE DATE OF 1994 AMENDMENT 


Amendment by Pub. L. 103–394 effective Oct. 22, 1994, 


and not applicable with respect to cases commenced 


under this title before Oct. 22, 1994, see section 702 of 


Pub. L. 103–394, set out as a note under section 101 of 


this title. 


EFFECTIVE DATE OF 1986 AMENDMENT 


Amendment by section 257 of Pub. L. 99–554 effective 


30 days after Oct. 27, 1986, but not applicable to cases 


commenced under this title before that date, see sec-


tion 302(a), (c)(1) of Pub. L. 99–554, set out as a note 


under section 581 of Title 28, Judiciary and Judicial 


Procedure. 
Amendment by section 283 of Pub. L. 99–554 effective 


30 days after Oct. 27, 1986, see section 302(a) of Pub. L. 


99–554. 


EFFECTIVE DATE OF 1984 AMENDMENT 


Amendment by Pub. L. 98–353 effective with respect 


to cases filed 90 days after July 10, 1984, see section 


552(a) of Pub. L. 98–353, set out as a note under section 


101 of this title. 


SECTION REFERRED TO IN OTHER SECTIONS 


This section is referred to in sections 106, 362, 552, 901 


of this title. 


§ 547. Preferences 


(a) In this section— 
(1) ‘‘inventory’’ means personal property 


leased or furnished, held for sale or lease, or to 


be furnished under a contract for service, raw 


materials, work in process, or materials used 


or consumed in a business, including farm 


products such as crops or livestock, held for 


sale or lease; 
(2) ‘‘new value’’ means money or money’s 


worth in goods, services, or new credit, or re-


lease by a transferee of property previously 


transferred to such transferee in a transaction 


that is neither void nor voidable by the debtor 


or the trustee under any applicable law, in-


cluding proceeds of such property, but does 


not include an obligation substituted for an 


existing obligation; 
(3) ‘‘receivable’’ means right to payment, 


whether or not such right has been earned by 


performance; and 
(4) a debt for a tax is incurred on the day 


when such tax is last payable without penalty, 


including any extension. 
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(b) Except as provided in subsection (c) of this 


section, the trustee may avoid any transfer of 


an interest of the debtor in property— 


(1) to or for the benefit of a creditor; 


(2) for or on account of an antecedent debt 


owed by the debtor before such transfer was 


made; 


(3) made while the debtor was insolvent; 


(4) made— 


(A) on or within 90 days before the date of 


the filing of the petition; or 


(B) between ninety days and one year be-


fore the date of the filing of the petition, if 


such creditor at the time of such transfer 


was an insider; and 


(5) that enables such creditor to receive 


more than such creditor would receive if— 


(A) the case were a case under chapter 7 of 


this title; 


(B) the transfer had not been made; and 


(C) such creditor received payment of such 


debt to the extent provided by the provisions 


of this title. 


(c) The trustee may not avoid under this sec-


tion a transfer— 


(1) to the extent that such transfer was— 


(A) intended by the debtor and the creditor 


to or for whose benefit such transfer was 


made to be a contemporaneous exchange for 


new value given to the debtor; and 


(B) in fact a substantially contempora-


neous exchange; 


(2) to the extent that such transfer was— 


(A) in payment of a debt incurred by the 


debtor in the ordinary course of business or 


financial affairs of the debtor and the trans-


feree; 


(B) made in the ordinary course of busi-


ness or financial affairs of the debtor and 


the transferee; and 


(C) made according to ordinary business 


terms; 


(3) that creates a security interest in prop-


erty acquired by the debtor— 


(A) to the extent such security interest se-


cures new value that was— 


(i) given at or after the signing of a secu-


rity agreement that contains a description 


of such property as collateral; 


(ii) given by or on behalf of the secured 


party under such agreement; 


(iii) given to enable the debtor to acquire 


such property; and 


(iv) in fact used by the debtor to acquire 


such property; and 


(B) that is perfected on or before 20 days 


after the debtor receives possession of such 


property; 


(4) to or for the benefit of a creditor, to the 


extent that, after such transfer, such creditor 


gave new value to or for the benefit of the 


debtor— 


(A) not secured by an otherwise unavoid-


able security interest; and 


(B) on account of which new value the 


debtor did not make an otherwise unavoid-


able transfer to or for the benefit of such 


creditor; 


(5) that creates a perfected security interest 


in inventory or a receivable or the proceeds of 


either, except to the extent that the aggregate 


of all such transfers to the transferee caused a 


reduction, as of the date of the filing of the pe-


tition and to the prejudice of other creditors 


holding unsecured claims, of any amount by 


which the debt secured by such security inter-


est exceeded the value of all security interests 


for such debt on the later of— 
(A)(i) with respect to a transfer to which 


subsection (b)(4)(A) of this section applies, 90 


days before the date of the filing of the peti-


tion; or 
(ii) with respect to a transfer to which sub-


section (b)(4)(B) of this section applies, one 


year before the date of the filing of the peti-


tion; or 
(B) the date on which new value was first 


given under the security agreement creating 


such security interest; 


(6) that is the fixing of a statutory lien that 


is not avoidable under section 545 of this title; 
(7) to the extent such transfer was a bona 


fide payment of a debt to a spouse, former 


spouse, or child of the debtor, for alimony to, 


maintenance for, or support of such spouse or 


child, in connection with a separation agree-


ment, divorce decree or other order of a court 


of record, determination made in accordance 


with State or territorial law by a govern-


mental unit, or property settlement agree-


ment, but not to the extent that such debt— 
(A) is assigned to another entity, volun-


tarily, by operation of law, or otherwise; or 
(B) includes a liability designated as ali-


mony, maintenance, or support, unless such 


liability is actually in the nature of ali-


mony, maintenance or support; or 


(8) if, in a case filed by an individual debtor 


whose debts are primarily consumer debts, the 


aggregate value of all property that con-


stitutes or is affected by such transfer is less 


than $600. 


(d) The trustee may avoid a transfer of an in-


terest in property of the debtor transferred to or 


for the benefit of a surety to secure reimburse-


ment of such a surety that furnished a bond or 


other obligation to dissolve a judicial lien that 


would have been avoidable by the trustee under 


subsection (b) of this section. The liability of 


such surety under such bond or obligation shall 


be discharged to the extent of the value of such 


property recovered by the trustee or the amount 


paid to the trustee. 
(e)(1) For the purposes of this section— 


(A) a transfer of real property other than fix-


tures, but including the interest of a seller or 


purchaser under a contract for the sale of real 


property, is perfected when a bona fide pur-


chaser of such property from the debtor 


against whom applicable law permits such 


transfer to be perfected cannot acquire an in-


terest that is superior to the interest of the 


transferee; and 
(B) a transfer of a fixture or property other 


than real property is perfected when a creditor 


on a simple contract cannot acquire a judicial 


lien that is superior to the interest of the 


transferee. 







Page 124 TITLE 11—BANKRUPTCY § 547 


(2) For the purposes of this section, except as 


provided in paragraph (3) of this subsection, a 


transfer is made— 


(A) at the time such transfer takes effect be-


tween the transferor and the transferee, if 


such transfer is perfected at, or within 10 days 


after, such time, except as provided in sub-


section (c)(3)(B); 


(B) at the time such transfer is perfected, if 


such transfer is perfected after such 10 days; or 


(C) immediately before the date of the filing 


of the petition, if such transfer is not per-


fected at the later of— 


(i) the commencement of the case; or 


(ii) 10 days after such transfer takes effect 


between the transferor and the transferee. 


(3) For the purposes of this section, a transfer 


is not made until the debtor has acquired rights 


in the property transferred. 


(f) For the purposes of this section, the debtor 


is presumed to have been insolvent on and dur-


ing the 90 days immediately preceding the date 


of the filing of the petition. 


(g) For the purposes of this section, the trust-


ee has the burden of proving the avoidability of 


a transfer under subsection (b) of this section, 


and the creditor or party in interest against 


whom recovery or avoidance is sought has the 


burden of proving the nonavoidability of a 


transfer under subsection (c) of this section. 


(Pub. L. 95–598, Nov. 6, 1978, 92 Stat. 2597; Pub. L. 


98–353, title III, §§ 310, 462, July 10, 1984, 98 Stat. 


355, 377; Pub. L. 99–554, title II, § 283(m), Oct. 27, 


1986, 100 Stat. 3117; Pub. L. 103–394, title II, § 203, 


title III, § 304(f), Oct. 22, 1994, 108 Stat. 4121, 4133.) 


HISTORICAL AND REVISION NOTES 


LEGISLATIVE STATEMENTS 


No limitation is provided for payments to commodity 


brokers as in section 766 of the Senate amendment 


other than the amendment to section 548 of title 11. 


Section 547(c)(2) protects most payments. 


Section 547(b)(2) of the House amendment adopts a 


provision contained in the House bill and rejects an al-


ternative contained in the Senate amendment relating 


to the avoidance of a preferential transfer that is pay-


ment of a tax claim owing to a governmental unit. As 


provided, section 106(c) of the House amendment over-


rules contrary language in the House report with the 


result that the Government is subject to avoidance of 


preferential transfers. 


Contrary to language contained in the House report, 


payment of a debt by means of a check is equivalent to 


a cash payment, unless the check is dishonored. Pay-


ment is considered to be made when the check is deliv-


ered for purposes of sections 547(c)(1) and (2). 


Section 547(c)(6) of the House bill is deleted and is 


treated in a different fashion in section 553 of the House 


amendment. 


Section 547(c)(6) represents a modification of a simi-


lar provision contained in the House bill and Senate 


amendment. The exception relating to satisfaction of a 


statutory lien is deleted. The exception for a lien cre-


ated under title 11 is deleted since such a lien is a stat-


utory lien that will not be avoidable in a subsequent 


bankruptcy. 


Section 547(e)(1)(B) is adopted from the House bill and 


Senate amendment without change. It is intended that 


the simple contract test used in this section will be ap-


plied as under section 544(a)(1) not to require a creditor 


to perfect against a creditor on a simple contract in the 


event applicable law makes such perfection impossible. 


For example, a purchaser from a debtor at an improp-


erly noticed bulk sale may take subject to the rights of 


a creditor on a simple contract of the debtor for 1 year 


after the bulk sale. Since the purchaser cannot perfect 


against such a creditor on a simple contract, he should 


not be held responsible for failing to do the impossible. 


In the event the debtor goes into bankruptcy within a 


short time after the bulk sale, the trustee should not 


be able to use the avoiding powers under section 


544(a)(1) or 547 merely because State law has made some 


transfers of personal property subject to the rights of 


a creditor on a simple contract to acquire a judicial 


lien with no opportunity to perfect against such a cred-


itor. 
Preferences: The House amendment deletes from the 


category of transfers on account of antecedent debts 


which may be avoided under the preference rules, sec-


tion 547(b)(2), the exception in the Senate amendment 


for taxes owed to governmental authorities. However, 


for purposes of the ‘‘ordinary course’’ exception to the 


preference rules contained in section 547(c)(2), the 


House amendment specifies that the 45-day period re-


ferred to in section 547(c)(2)(B) is to begin running, in 


the case of taxes from the last due date, including ex-


tensions, of the return with respect to which the tax 


payment was made. 


SENATE REPORT NO. 95–989 


This section is a substantial modification of present 


law. It modernizes the preference provisions and brings 


them more into conformity with commercial practice 


and the Uniform Commercial Code. 
Subsection (a) contains three definitions. Inventory, 


new value, and receivable are defined in their ordinary 


senses, but are defined to avoid any confusion or uncer-


tainty surrounding the terms. 
Subsection (b) is the operative provision of the sec-


tion. It authorizes the trustee to avoid a transfer if five 


conditions are met. These are the five elements of a 


preference action. First, the transfer must be to or for 


the benefit of a creditor. Second, the transfer must be 


for or on account of an antecedent debt owed by the 


debtor before the transfer was made. Third, the trans-


fer must have been made when the debtor was insol-


vent. Fourth, the transfer must have been made during 


the 90 days immediately preceding the commencement 


of the case. If the transfer was to an insider, the trustee 


may avoid the transfer if it was made during the period 


that begins one year before the filing of the petition 


and ends 90 days before the filing, if the insider to 


whom the transfer was made had reasonable cause to 


believe the debtor was insolvent at the time the trans-


fer was made. 
Finally, the transfer must enable the creditor to 


whom or for whose benefit it was made to receive a 


greater percentage of his claim than he would receive 


under the distributive provisions of the bankruptcy 


code. Specifically, the creditor must receive more than 


he would if the case were a liquidation case, if the 


transfer had not been made, and if the creditor received 


payment of the debt to the extent provided by the pro-


visions of the code. 
The phrasing of the final element changes the appli-


cation of the greater percentage test from that em-


ployed under current law. Under this language, the 


court must focus on the relative distribution between 


classes as well as the amount that will be received by 


the members of the class of which the creditor is a 


member. The language also requires the court to focus 


on the allowability of the claim for which the pref-


erence was made. If the claim would have been entirely 


disallowed, for example, then the test of paragraph (5) 


will be met, because the creditor would have received 


nothing under the distributive provisions of the bank-


ruptcy code. 
The trustee may avoid a transfer of a lien under this 


section even if the lien has been enforced by sale before 


the commencement of the case, 
Subsection (b)(2) of this section in effect exempts 


from the preference rules payments by the debtor of 


tax liabilities, regardless of their priority status. 
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Subsection (c) contains exceptions to the trustee’s 


avoiding power. If a creditor can qualify under any one 


of the exceptions, then he is protected to that extent. 


If he can qualify under several, he is protected by each 


to the extent that he can qualify under each. 
The first exception is for a transfer that was intended 


by all parties to be a contemporaneous exchange for 


new value, and was in fact substantially contempora-


neous. Normally, a check is a credit transaction. How-


ever, for the purposes of this paragraph, a transfer in-


volving a check is considered to be ‘‘intended to be con-


temporaneous’’, and if the check is presented for pay-


ment in the normal course of affairs, which the Uni-


form Commercial Code specifies as 30 days, U.C.C. 


§ 3–503(2)(a), that will amount to a transfer that is ‘‘in 


fact substantially contemporaneous.’’ 
The second exception protects transfers in the ordi-


nary course of business (or of financial affairs, where a 


business is not involved) transfers. For the case of a 


consumer, the paragraph uses the phrase ‘‘financial af-


fairs’’ to include such nonbusiness activities as pay-


ment of monthly utility bills. If the debt on account of 


which the transfer was made was incurred in the ordi-


nary course of both the debtor and the transferee, if the 


transfer was made not later than 45 days after the debt 


was incurred, if the transfer itself was made in the or-


dinary course of both the debtor and the transferee, 


and if the transfer was made according to ordinary 


business terms, then the transfer is protected. The pur-


pose of this exception is to leave undisturbed normal fi-


nancial relations, because it does not detract from the 


general policy of the preference section to discourage 


unusual action by either the debtor or his creditors 


during the debtor’s slide into bankruptcy. 
The third exception is for enabling loans in connec-


tion with which the debtor acquires the property that 


the loan enabled him to purchase after the loan is actu-


ally made. 
The fourth exception codifies the net result rule in 


section 60c of current law [section 96(c) of former title 


11]. If the creditor and the debtor have more than one 


exchange during the 90-day period, the exchanges are 


netted out according to the formula in paragraph (4). 


Any new value that the creditor advances must be un-


secured in order for it to qualify under this exception. 
Paragraph (5) codifies the improvement in position 


test, and thereby overrules such cases as DuBay v. Wil-


liams, 417 F.2d 1277 (C.A.9, 1966), and Grain Merchants of 


Indiana, Inc. v. Union Bank and Savings Co., 408 F.2d 209 


(C.A.7, 1969). A creditor with a security interest in a 


floating mass, such as inventory or accounts receiv-


able, is subject to preference attack to the extent he 


improves his position during the 90-day period before 


bankruptcy. The test is a two-point test, and requires 


determination of the secured creditor’s position 90 days 


before the petition and on the date of the petition. If 


new value was first given after 90 days before the case, 


the date on which it was first given substitutes for the 


90-day point. 
Paragraph (6) excepts statutory liens validated under 


section 545 from preference attack. It also protects 


transfers in satisfaction of such liens, and the fixing of 


a lien under section 365(j), which protects a vendee 


whose contract to purchase real property from the 


debtor is rejected. 
Subsection (d), derived from section 67a of the Bank-


ruptcy Act [section 107(a) of former title 11], permits 


the trustee to avoid a transfer to reimburse a surety 


that posts a bond to dissolve a judicial lien that would 


have been avoidable under this section. The second sen-


tence protects the surety from double liability. 
Subsection (e) determines when a transfer is made for 


the purposes of the preference section. Paragraph (1) 


defines when a transfer is perfected. For real property, 


a transfer is perfected when it is valid against a bona 


fide purchaser. For personal property and fixtures, a 


transfer is perfected when it is valid against a creditor 


on a simple contract that obtains a judicial lien after 


the transfer is perfected. ‘‘Simple contract’’ as used 


here is derived from Bankruptcy Act § 60a(4) [section 


96(a)(4) of former title 11]. Paragraph (2) specifies that 


a transfer is made when it takes effect between the 


transferor and the transferee if it is perfected at or 


within 10 days after that time. Otherwise, it is made 


when the transfer is perfected. If it is not perfected be-


fore the commencement of the case, it is made imme-


diately before the commencement of the case. Para-


graph (3) specifies that a transfer is not made until the 


debtor has acquired rights in the property transferred. 


This provision, more than any other in the section, 


overrules DuBay and Grain Merchants, and in combina-


tion with subsection (b)(2), overrules In re King-Porter 


Co., 446 F.2d 722 (5th Cir. 1971). 
Subsection (e) is designed to reach the different re-


sults under the 1962 version of Article 9 of the U.C.C. 


and under the 1972 version because different actions are 


required under each version in order to make a security 


agreement effective between the parties. 
Subsection (f) creates a presumption of insolvency for 


the 90 days preceding the bankruptcy case. The pre-


sumption is as defined in Rule 301 of the Federal Rules 


of Evidence, made applicable in bankruptcy cases by 


sections 224 and 225 of the bill. The presumption re-


quires the party against whom the presumption exists 


to come forward with some evidence to rebut the pre-


sumption, but the burden of proof remains on the party 


in whose favor the presumption exists. 


AMENDMENTS 


1994—Subsec. (c)(3)(B). Pub. L. 103–394, § 203(1), sub-


stituted ‘‘20’’ for ‘‘10’’. 
Subsec. (c)(7), (8). Pub. L. 103–394, § 304(f), added par. 


(7) and redesignated former par. (7) as (8). 
Subsec. (e)(2)(A). Pub. L. 103–394, § 203(2), inserted be-


fore semicolon at end ‘‘, except as provided in sub-


section (c)(3)(B)’’. 
1986—Subsec. (b)(4)(B). Pub. L. 99–554 inserted ‘‘and’’ 


after the semicolon. 
1984—Subsec. (a)(2). Pub. L. 98–353, § 462(a)(1), inserted 


‘‘including proceeds of such property,’’ after ‘‘law,’’. 
Subsec. (a)(4). Pub. L. 98–353, § 462(a)(2), struck out 


‘‘, without penalty’’ after ‘‘any extension’’, and in-


serted ‘‘without penalty’’ after ‘‘payable’’. 
Subsec. (b). Pub. L. 98–353, § 462(b)(1), substituted ‘‘of 


an interest of the debtor in property’’ for ‘‘of property 


of the debtor’’ in provisions preceding par. (1). 
Subsec. (b)(4)(B). Pub. L. 98–353, § 462(b)(2), amended 


subpar. (B) generally. Prior to amendment, subpar. (B) 


read as follows: ‘‘between 90 days and one year before 


the date of the filing of the petition, if such creditor, 


at the time of such transfer— 


‘‘(i) was an insider; and 


‘‘(ii) had reasonable cause to believe the debtor was 


insolvent at the time of such transfer; and’’. 


Subsec. (c)(2)(A). Pub. L. 98–353, § 462(d)(1), inserted 


‘‘by the debtor’’ after ‘‘incurred’’. 


Subsec. (c)(2)(B) to (D). Pub. L. 98–353, § 462(c), struck 


out subpar. (B) which read as follows: ‘‘made not later 


than 45 days after such debt was incurred;’’ and redesig-


nated subpars. (C) and (D) as (B) and (C), respectively. 


Subsec. (c)(3). Pub. L. 98–353, § 462(d)(2), substituted 


‘‘that creates’’ for ‘‘of’’. 


Subsec. (c)(3)(B). Pub. L. 98–353, § 462(d)(3), inserted 


‘‘on or’’ after ‘‘perfected’’, and substituted ‘‘the debtor 


receives possession of such property’’ for ‘‘such secu-


rity interest attaches’’. 


Subsec. (c)(5). Pub. L. 98–353, § 462(d)(4), substituted 


‘‘that creates’’ for ‘‘of’’, and ‘‘all security interests’’ for 


‘‘all security interest’’. 


Subsec. (c)(5)(A)(ii). Pub. L. 98–353, § 462(d)(5), sub-


stituted ‘‘or’’ for ‘‘and’’. 


Subsec. (c)(7). Pub. L. 98–353, § 310(3), added par. (7). 


Subsec. (d). Pub. L. 98–353, § 462(e), substituted ‘‘The’’ 


for ‘‘A’’ before ‘‘trustee may avoid’’, inserted ‘‘an inter-


est in’’ after ‘‘transfer of’’, inserted ‘‘to or for the bene-


fit of a surety’’ after ‘‘transferred’’, and inserted 


‘‘such’’ after ‘‘reimbursement of’’. 


Subsec. (e)(2)(C)(i). Pub. L. 98–353, § 462(f), substituted 


‘‘or’’ for ‘‘and’’. 


Subsec. (g). Pub. L. 98–353, § 462(g), added subsec. (g). 
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EFFECTIVE DATE OF 1994 AMENDMENT 


Amendment by Pub. L. 103–394 effective Oct. 22, 1994, 


and not applicable with respect to cases commenced 


under this title before Oct. 22, 1994, see section 702 of 


Pub. L. 103–394, set out as a note under section 101 of 


this title. 


EFFECTIVE DATE OF 1986 AMENDMENT 


Amendment by Pub. L. 99–554 effective 30 days after 


Oct. 27, 1986, see section 302(a) of Pub. L. 99–554, set out 


as a note under section 581 of Title 28, Judiciary and 


Judicial Procedure. 


EFFECTIVE DATE OF 1984 AMENDMENT 


Amendment by Pub. L. 98–353 effective with respect 


to cases filed 90 days after July 10, 1984, see section 


552(a) of Pub. L. 98–353, set out as a note under section 


101 of this title. 


SECTION REFERRED TO IN OTHER SECTIONS 


This section is referred to in sections 106, 109, 303, 349, 


362, 502, 522, 546, 548, 550, 551, 552, 749, 764, 901, 926 of this 


title. 


§ 548. Fraudulent transfers and obligations 


(a)(1) The trustee may avoid any transfer of an 


interest of the debtor in property, or any obliga-


tion incurred by the debtor, that was made or 


incurred on or within one year before the date of 


the filing of the petition, if the debtor volun-


tarily or involuntarily— 


(A) made such transfer or incurred such obli-


gation with actual intent to hinder, delay, or 


defraud any entity to which the debtor was or 


became, on or after the date that such transfer 


was made or such obligation was incurred, in-


debted; or 


(B)(i) received less than a reasonably equiva-


lent value in exchange for such transfer or ob-


ligation; and 


(ii)(I) was insolvent on the date that such 


transfer was made or such obligation was in-


curred, or became insolvent as a result of such 


transfer or obligation; 


(II) was engaged in business or a transaction, 


or was about to engage in business or a trans-


action, for which any property remaining with 


the debtor was an unreasonably small capital; 


or 


(III) intended to incur, or believed that the 


debtor would incur, debts that would be be-


yond the debtor’s ability to pay as such debts 


matured. 


(2) A transfer of a charitable contribution to a 


qualified religious or charitable entity or orga-


nization shall not be considered to be a transfer 


covered under paragraph (1)(B) in any case in 


which— 


(A) the amount of that contribution does not 


exceed 15 percent of the gross annual income 


of the debtor for the year in which the transfer 


of the contribution is made; or 


(B) the contribution made by a debtor ex-


ceeded the percentage amount of gross annual 


income specified in subparagraph (A), if the 


transfer was consistent with the practices of 


the debtor in making charitable contributions. 


(b) The trustee of a partnership debtor may 


avoid any transfer of an interest of the debtor in 


property, or any obligation incurred by the 


debtor, that was made or incurred on or within 


one year before the date of the filing of the peti-


tion, to a general partner in the debtor, if the 


debtor was insolvent on the date such transfer 


was made or such obligation was incurred, or be-


came insolvent as a result of such transfer or 


obligation. 
(c) Except to the extent that a transfer or ob-


ligation voidable under this section is voidable 


under section 544, 545, or 547 of this title, a 


transferee or obligee of such a transfer or obli-


gation that takes for value and in good faith has 


a lien on or may retain any interest transferred 


or may enforce any obligation incurred, as the 


case may be, to the extent that such transferee 


or obligee gave value to the debtor in exchange 


for such transfer or obligation. 
(d)(1) For the purposes of this section, a trans-


fer is made when such transfer is so perfected 


that a bona fide purchaser from the debtor 


against whom applicable law permits such 


transfer to be perfected cannot acquire an inter-


est in the property transferred that is superior 


to the interest in such property of the trans-


feree, but if such transfer is not so perfected be-


fore the commencement of the case, such trans-


fer is made immediately before the date of the 


filing of the petition. 
(2) In this section— 


(A) ‘‘value’’ means property, or satisfaction 


or securing of a present or antecedent debt of 


the debtor, but does not include an unper-


formed promise to furnish support to the debt-


or or to a relative of the debtor; 
(B) a commodity broker, forward contract 


merchant, stockbroker, financial institution, 


or securities clearing agency that receives a 


margin payment, as defined in section 101, 741, 


or 761 of this title, or settlement payment, as 


defined in section 101 or 741 of this title, takes 


for value to the extent of such payment; 
(C) a repo participant that receives a margin 


payment, as defined in section 741 or 761 of 


this title, or settlement payment, as defined 


in section 741 of this title, in connection with 


a repurchase agreement, takes for value to the 


extent of such payment; and 
(D) a swap participant that receives a trans-


fer in connection with a swap agreement takes 


for value to the extent of such transfer. 


(3) In this section, the term ‘‘charitable con-


tribution’’ means a charitable contribution, as 


that term is defined in section 170(c) of the In-


ternal Revenue Code of 1986, if that contribu-


tion— 
(A) is made by a natural person; and 
(B) consists of— 


(i) a financial instrument (as that term is 


defined in section 731(c)(2)(C) of the Internal 


Revenue Code of 1986); or 
(ii) cash. 


(4) In this section, the term ‘‘qualified reli-


gious or charitable entity or organization’’ 


means— 
(A) an entity described in section 170(c)(1) of 


the Internal Revenue Code of 1986; or 
(B) an entity or organization described in 


section 170(c)(2) of the Internal Revenue Code 


of 1986. 


(Pub. L. 95–598, Nov. 6, 1978, 92 Stat. 2600; Pub. L. 


97–222, § 5, July 27, 1982, 96 Stat. 236; Pub. L. 
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98–353, title III, §§ 394, 463, July 10, 1984, 98 Stat. 


365, 378; Pub. L. 99–554, title II, § 283(n), Oct. 27, 


1986, 100 Stat. 3117; Pub. L. 101–311, title I, § 104, 


title II, § 204, June 25, 1990, 104 Stat. 268, 269; Pub. 


L. 103–394, title V, § 501(b)(5), Oct. 22, 1994, 108 


Stat. 4142; Pub. L. 105–183, §§ 2, 3(a), June 19, 1998, 


112 Stat. 517.) 


HISTORICAL AND REVISION NOTES 


LEGISLATIVE STATEMENTS 


Section 548(d)(2) is modified to reflect general appli-


cation of a provision contained in section 766 of the 


Senate amendment with respect to commodity brokers. 


In particular, section 548(d)(2)(B) of the House amend-


ment makes clear that a commodity broker who re-


ceives a margin payment is considered to receive the 


margin payment in return for ‘‘value’’ for purposes of 


section 548. 


SENATE REPORT NO. 95–989 


This section is derived in large part from section 67d 


of the Bankruptcy Act [section 107(d) of former title 


11]. It permits the trustee to avoid transfers by the 


debtor in fraud of his creditors. Its history dates from 


the statute of 13 Eliz. c. 5 (1570). 


The trustee may avoid fraudulent transfers or obliga-


tions if made with actual intent to hinder, delay, or de-


fraud a past or future creditor. Transfers made for less 


than a reasonably equivalent consideration are also 


vulnerable if the debtor was or thereby becomes insol-


vent, was engaged in business with an unreasonably 


small capital, or intended to incur debts that would be 


beyond his ability to repay. 


The trustee of a partnership debtor may avoid any 


transfer of partnership property to a partner in the 


debtor if the debtor was or thereby became insolvent. 


If a transferee’s only liability to the trustee is under 


this section, and if he takes for value and in good faith, 


then subsection (c) grants him a lien on the property 


transferred, or other similar protection. 


Subsection (d) specifies that for the purposes of 


fraudulent transfer section, a transfer is made when it 


is valid against a subsequent bona fide purchaser. If not 


made before the commencement of the case, it is con-


sidered made immediately before then. Subsection (d) 


also defines ‘‘value’’ to mean property, or the satisfac-


tion or securing of a present or antecedent debt, but 


does not include an unperformed promise to furnish 


support to the debtor or a relative of the debtor. 


REFERENCES IN TEXT 


Sections 170(c) and 731(c)(2)(C) of the Internal Reve-


nue Code of 1986, referred to in subsec. (d)(3), (4), are 


classified to sections 170(c) and 731(c)(2)(C), respec-


tively, of Title 26, Internal Revenue Code. 


AMENDMENTS 


1998—Subsec. (a). Pub. L. 105–183, § 3(a), designated ex-


isting provisions as par. (1), redesignated former pars. 


(1) and (2) as par. (1)(A) and (B), respectively, redesig-


nated former par. (2)(A) and (B) as par. (1)(B)(i) and (ii), 


respectively, and redesignated former par. (2)(B)(i) to 


(iii) as par. (1)(B)(ii)(I) to (III), respectively, and added 


par. (2). 


Subsec. (d)(3), (4). Pub. L. 105–183, § 2, added pars. (3) 


and (4). 


1994—Subsec. (d)(2)(B). Pub. L. 103–394, § 501(b)(5)(A), 


substituted ‘‘section 101, 741, or 761’’ for ‘‘section 


101(34), 741(5) or 761(15)’’ and ‘‘section 101 or 741’’ for 


‘‘section 101(35) or 741(8)’’. 


Subsec. (d)(2)(C). Pub. L. 103–394, § 501(b)(5)(B), sub-


stituted ‘‘section 741 or 761’’ for ‘‘section 741(5) or 


761(15)’’ and ‘‘section 741’’ for ‘‘section 741(8)’’. 


1990—Subsec. (d)(2)(B). Pub. L. 101–311, § 204, inserted 


reference to sections 101(34) and 101(35) of this title. 


Subsec. (d)(2)(D). Pub. L. 101–311, § 104, added subpar. 


(D). 


1986—Subsec. (d)(2)(B). Pub. L. 99–554 substituted 


‘‘, financial institution’’ for ‘‘financial institution,’’. 


1984—Subsec. (a). Pub. L. 98–353, § 463(a)(1), sub-


stituted ‘‘if the debtor voluntarily or involuntarily’’ for 


‘‘if the debtor’’ in provisions preceding par. (1). 


Subsec. (a)(1). Pub. L. 98–353, § 463(a)(2), substituted 


‘‘was made’’ for ‘‘occurred’’. 


Subsec. (a)(2)(B)(ii). Pub. L. 98–353, § 463(a)(3), inserted 


‘‘or a transaction’’ after ‘‘engaged in business’’. 


Subsec. (c). Pub. L. 98–353, § 463(b), inserted ‘‘or may 


retain’’ after ‘‘lien on’’ and struck out ‘‘, may retain 


any lien transferred,’’ before ‘‘or may enforce any obli-


gation incurred’’. 


Subsec. (d)(1). Pub. L. 98–353, § 463(c)(1), substituted 


‘‘is so’’ for ‘‘becomes so far’’, ‘‘applicable law permits 


such transfer to be’’ for ‘‘such transfer could have 


been’’, and ‘‘is made’’ for ‘‘occurs’’. 


Subsec. (d)(2)(B). Pub. L. 98–353, § 463(c)(2), inserted 


‘‘financial institution,’’ after ‘‘stockbroker’’. 


Subsec. (d)(2)(C). Pub. L. 98–353, § 394(2), added subpar. 


(C). 


1982—Subsec. (d)(2)(B). Pub. L. 97–222 substituted ‘‘a 


commodity broker, forward contract merchant, stock-


broker, or securities clearing agency that receives a 


margin payment, as defined in section 741(5) or 761(15) 


of this title, or settlement payment, as defined in sec-


tion 741(8) of this title, takes for value to extent of such 


payment’’ for ‘‘a commodity broker or forward con-


tract merchant that receives a margin payment, as de-


fined in section 761(15) of this title, takes for value’’. 


EFFECTIVE DATE OF 1998 AMENDMENT 


Amendment by Pub. L. 105–183 applicable to any case 


brought under an applicable provision of this title that 


is pending or commenced on or after June 19, 1998, see 


section 5 of Pub. L. 105–183, set out as a note under sec-


tion 544 of this title. 


EFFECTIVE DATE OF 1994 AMENDMENT 


Amendment by Pub. L. 103–394 effective Oct. 22, 1994, 


and not applicable with respect to cases commenced 


under this title before Oct. 22, 1994, see section 702 of 


Pub. L. 103–394, set out as a note under section 101 of 


this title. 


EFFECTIVE DATE OF 1986 AMENDMENT 


Amendment by Pub. L. 99–554 effective 30 days after 


Oct. 27, 1986, see section 302(a) of Pub. L. 99–554, set out 


as a note under section 581 of Title 28, Judiciary and 


Judicial Procedure. 


EFFECTIVE DATE OF 1984 AMENDMENT 


Amendment by Pub. L. 98–353 effective with respect 


to cases filed 90 days after July 10, 1984, see section 


552(a) of Pub. L. 98–353, set out as a note under section 


101 of this title. 


SECTION REFERRED TO IN OTHER SECTIONS 


This section is referred to in sections 106, 303, 349, 502, 


522, 544, 546, 550, 551, 552, 707, 749, 764, 901, 926, 1325 of this 


title. 


§ 549. Postpetition transactions 


(a) Except as provided in subsection (b) or (c) 


of this section, the trustee may avoid a transfer 


of property of the estate— 


(1) that occurs after the commencement of 


the case; and 


(2)(A) that is authorized only under section 


303(f) or 542(c) of this title; or 


(B) that is not authorized under this title or 


by the court. 


(b) In an involuntary case, the trustee may 


not avoid under subsection (a) of this section a 


transfer made after the commencement of such 


case but before the order for relief to the extent 
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any value, including services, but not including 


satisfaction or securing of a debt that arose be-


fore the commencement of the case, is given 


after the commencement of the case in exchange 


for such transfer, notwithstanding any notice or 


knowledge of the case that the transferee has. 


(c) The trustee may not avoid under sub-


section (a) of this section a transfer of real prop-


erty to a good faith purchaser without knowl-


edge of the commencement of the case and for 


present fair equivalent value unless a copy or 


notice of the petition was filed, where a transfer 


of such real property may be recorded to perfect 


such transfer, before such transfer is so per-


fected that a bona fide purchaser of such prop-


erty, against whom applicable law permits such 


transfer to be perfected, could not acquire an in-


terest that is superior to the interest of such 


good faith purchaser. A good faith purchaser 


without knowledge of the commencement of the 


case and for less than present fair equivalent 


value has a lien on the property transferred to 


the extent of any present value given, unless a 


copy or notice of the petition was so filed before 


such transfer was so perfected. 


(d) An action or proceeding under this section 


may not be commenced after the earlier of— 


(1) two years after the date of the transfer 


sought to be avoided; or 


(2) the time the case is closed or dismissed. 


(Pub. L. 95–598, Nov. 6, 1978, 92 Stat. 2601; Pub. L. 


98–353, title III, § 464, July 10, 1984, 98 Stat. 379; 


Pub. L. 99–554, title II, § 283(o), Oct. 27, 1986, 100 


Stat. 3117; Pub. L. 103–394, title V, § 501(d)(18), 


Oct. 22, 1994, 108 Stat. 4146.) 


HISTORICAL AND REVISION NOTES 


LEGISLATIVE STATEMENTS 


Section 549 of the House amendment has been re-


drafted in order to incorporate sections 342(b) and (c) of 


the Senate amendment. Those sections have been con-


solidated and redrafted in section 549(c) of the House 


amendment. Section 549(d) of the House amendment 


adopts a provision contained in section 549(c) of the 


Senate amendment. 


SENATE REPORT NO. 95–989 


This section modifies section 70d of current law [sec-


tion 110(d) of former title 11]. It permits the trustee to 


avoid transfers of property that occur after the com-


mencement of the case. The transfer must either have 


been unauthorized, or authorized under a section that 


protects only the transferor. Subsection (b) protects 


‘‘involuntary gap’’ transferees to the extent of any 


value (including services, but not including satisfaction 


of a debt that arose before the commencement of the 


case), given after commencement in exchange for the 


transfer. Notice or knowledge of the transferee is irrel-


evant in determining whether he is protected under 


this provision. 


AMENDMENTS 


1994—Subsec. (b). Pub. L. 103–394 inserted ‘‘the trustee 


may not avoid under subsection (a) of this section’’ 


after ‘‘involuntary case,’’. 


1986—Subsec. (b). Pub. L. 99–554 substituted ‘‘made’’ 


for ‘‘that occurs’’, and ‘‘to the extent’’ for ‘‘is valid 


against the trustee to the extent of’’, and inserted ‘‘is’’ 


before ‘‘given’’. 


1984—Subsec. (a). Pub. L. 98–353, § 464(a)(1), (2), sub-


stituted ‘‘(b) or (c)’’ for ‘‘(b) and (c)’’ in provisions pre-


ceding par. (1) and inserted ‘‘only’’ between ‘‘author-


ized’’ and ‘‘under’’ in par. (2)(A). In the original of Pub. 


L. 98–353, subsec. (a)(2) of section 464 thereof ended with 


a period but was followed by pars. (3), (4), and (5). Such 


pars. (3), (4), and (5) purported to amend subsec. (a) of 


this section in ways not susceptible of execution. In a 


predecessor bill [S. 445], these pars. (3), (4), and (5) 


formed a part of a subsec. (b) of section 361 thereof 


which amended subsec. (b) of this section. Such subsec. 


(b) of section 361 of S. 445 was not carried into Pub. L. 


98–353, § 464. 


Subsec. (c). Pub. L. 98–353, § 464(c), amended subsec. 


(c) generally. Prior to amendment, subsec. (c) read as 


follows: ‘‘The trustee may not avoid under subsection 


(a) of this section a transfer, to a good faith purchaser 


without knowledge of the commencement of the case 


and for present fair equivalent value or to a purchaser 


at a judicial sale, of real property located other than in 


the county in which the case is commenced, unless a 


copy of the petition was filed in the office where con-


veyances of real property in such county are recorded 


before such transfer was so far perfected that a bona 


fide purchaser of such property against whom applica-


ble law permits such transfer to be perfected cannot ac-


quire an interest that is superior to the interest of such 


good faith or judicial sale purchaser. A good faith pur-


chaser, without knowledge of the commencement of 


the case and for less than present fair equivalent value, 


of real property located other than in the county in 


which the case is commenced, under a transfer that the 


trustee may avoid under this section, has a lien on the 


property transferred to the extent of any present value 


given, unless a copy of the petition was so filed before 


such transfer was so perfected.’’ 


Subsec. (d)(1). Pub. L. 98–353, § 464(d), substituted ‘‘or’’ 


for ‘‘and’’. 


EFFECTIVE DATE OF 1994 AMENDMENT 


Amendment by Pub. L. 103–394 effective Oct. 22, 1994, 


and not applicable with respect to cases commenced 


under this title before Oct. 22, 1994, see section 702 of 


Pub. L. 103–394, set out as a note under section 101 of 


this title. 


EFFECTIVE DATE OF 1986 AMENDMENT 


Amendment by Pub. L. 99–554 effective 30 days after 


Oct. 27, 1986, see section 302(a) of Pub. L. 99–554, set out 


as a note under section 581 of Title 28, Judiciary and 


Judicial Procedure. 


EFFECTIVE DATE OF 1984 AMENDMENT 


Amendment by Pub. L. 98–353 effective with respect 


to cases filed 90 days after July 10, 1984, see section 


552(a) of Pub. L. 98–353, set out as a note under section 


101 of this title. 


SECTION REFERRED TO IN OTHER SECTIONS 


This section is referred to in sections 106, 303, 349, 502, 


522, 546, 550, 551, 749, 764, 901, 926 of this title. 


§ 550. Liability of transferee of avoided transfer 


(a) Except as otherwise provided in this sec-


tion, to the extent that a transfer is avoided 


under section 544, 545, 547, 548, 549, 553(b), or 


724(a) of this title, the trustee may recover, for 


the benefit of the estate, the property trans-


ferred, or, if the court so orders, the value of 


such property, from— 


(1) the initial transferee of such transfer or 


the entity for whose benefit such transfer was 


made; or 


(2) any immediate or mediate transferee of 


such initial transferee. 


(b) The trustee may not recover under section 


(a)(2) of this section from— 


(1) a transferee that takes for value, includ-


ing satisfaction or securing of a present or an-


tecedent debt, in good faith, and without 
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knowledge of the voidability of the transfer 


avoided; or 
(2) any immediate or mediate good faith 


transferee of such transferee. 


(c) If a transfer made between 90 days and one 


year before the filing of the petition— 
(1) is avoided under section 547(b) of this 


title; and 
(2) was made for the benefit of a creditor 


that at the time of such transfer was an in-


sider; 


the trustee may not recover under subsection (a) 


from a transferee that is not an insider. 
(d) The trustee is entitled to only a single sat-


isfaction under subsection (a) of this section. 
(e)(1) A good faith transferee from whom the 


trustee may recover under subsection (a) of this 


section has a lien on the property recovered to 


secure the lesser of— 
(A) the cost, to such transferee, of any im-


provement made after the transfer, less the 


amount of any profit realized by or accruing 


to such transferee from such property; and 
(B) any increase in the value of such prop-


erty as a result of such improvement, of the 


property transferred. 


(2) In this subsection, ‘‘improvement’’ in-


cludes— 
(A) physical additions or changes to the 


property transferred; 
(B) repairs to such property; 
(C) payment of any tax on such property; 
(D) payment of any debt secured by a lien on 


such property that is superior or equal to the 


rights of the trustee; and 
(E) preservation of such property. 


(f) An action or proceeding under this section 


may not be commenced after the earlier of— 
(1) one year after the avoidance of the trans-


fer on account of which recovery under this 


section is sought; or 
(2) the time the case is closed or dismissed. 


(Pub. L. 95–598, Nov. 6, 1978, 92 Stat. 2601; Pub. L. 


98–353, title III, § 465, July 10, 1984, 98 Stat. 379; 


Pub. L. 103–394, title II, § 202, Oct. 22, 1994, 108 


Stat. 4121.) 


HISTORICAL AND REVISION NOTES 


LEGISLATIVE STATEMENTS 


Section 550(a)(1) of the House amendment has been 


modified in order to permit recovery from an entity for 


whose benefit an avoided transfer is made in addition 


to a recovery from the initial transferee of the transfer. 


Section 550(c) would still apply, and the trustee is enti-


tled only to a single satisfaction. The liability of a 


transferee under section 550(a) applies only ‘‘to the ex-


tent that a transfer is avoided’’. This means that liabil-


ity is not imposed on a transferee to the extent that a 


transferee is protected under a provision such as sec-


tion 548(c) which grants a good faith transferee for 


value of a transfer that is avoided only as a fraudulent 


transfer, a lien on the property transferred to the ex-


tent of value given. 
Section 550(b) of the House amendment is modified to 


indicate that value includes satisfaction or securing of 


a present antecedent debt. This means that the trustee 


may not recover under subsection (a)(2) from a subse-


quent transferee that takes for ‘‘value’’, provided the 


subsequent transferee also takes in good faith and 


without knowledge of the transfer avoided. 
Section 550(e) of the House amendment is derived 


from section 550(e) of the Senate amendment. 


SENATE REPORT NO. 95–989 


Section 550 prescribes the liability of a transferee of 


an avoided transfer, and enunciates the separation be-


tween the concepts of avoiding a transfer and recover-


ing from the transferee. Subsection (a) permits the 


trustee to recover from the initial transferee of an 


avoided transfer or from any immediate or mediate 


transferee of the initial transferee. The words ‘‘to the 


extent that’’ in the lead in to this subsection are de-


signed to incorporate the protection of transferees 


found in proposed 11 U.S.C. 549(b) and 548(c). Subsection 


(b) limits the liability of an immediate or mediate 


transferee of the initial transferee if such secondary 


transferee takes for value, in good faith and without 


knowledge of the voidability of the transfer. An imme-


diate or mediate good faith transferee of a protected 


secondary transferee is also shielded from liability. 


This subsection is limited to the trustee’s right to re-


cover from subsequent transferees under subsection 


(a)(2). It does not limit the trustee’s rights against the 


initial transferee under subsection (a)(1). The phrase 


‘‘good faith’’ in this paragraph is intended to prevent a 


transferee from whom the trustee could recover from 


transferring the recoverable property to an innocent 


transferee, and receiving a retransfer from him, that is, 


‘‘washing’’ the transaction through an innocent third 


party. In order for the transferee to be excepted from 


liability under this paragraph, he himself must be a 


good faith transferee. Subsection (c) is a further limita-


tion on recovery. It specifies that the trustee is enti-


tled to only one satisfactory, under subsection (a), even 


if more than one transferee is liable. 
Subsection (d) protects good faith transferees, either 


initial or subsequent, to the extent of the lesser of the 


cost of any improvement the transferee makes in the 


transferred property and the increase in value of the 


property as a result of the improvement. Paragraph (2) 


of the subsection defines improvement to include phys-


ical additions or changes to the property, repairs, pay-


ment of taxes on the property, payment of a debt se-


cured by a lien on the property, discharge of a lien on 


the property, and preservation of the property. 
Subsection (e) establishes a statute of limitations on 


avoidance by the Trustee. The limitation is one year 


after the avoidance of the transfer or the time the case 


is closed or dismissed, whichever is earlier. 


AMENDMENTS 


1994—Subsecs. (c) to (f). Pub. L. 103–394 added subsec. 


(c) and redesignated former subsecs. (c) to (e) as (d) to 


(f), respectively. 
1984—Subsec. (a). Pub. L. 98–353, § 465(a), substituted 


‘‘549, 553(b), or 724(a) of this title’’ for ‘‘549, or 724(a) of 


this title’’. 
Subsec. (d)(1)(A). Pub. L. 98–353, § 465(b)(1), inserted 


‘‘or accruing to’’ after ‘‘by’’. 
Subsec. (d)(1)(B). Pub. L. 98–353, § 465(b)(2), substituted 


‘‘the value of such property’’ for ‘‘value’’. 
Subsec. (d)(2)(D). Pub. L. 98–353, § 465(b)(3), sub-


stituted ‘‘payment of any debt secured by a lien on 


such property that is superior or equal to the rights of 


the trustee; and’’ for ‘‘payment of any debt secured by 


a lien on such property.’’ 
Subsec. (d)(2)(E), (F). Pub. L. 98–353, § 465(b)(3), (4), 


struck out subpar. (E) ‘‘discharge of any lien against 


such property that is superior or equal to the rights of 


the trustee; and’’ and redesignated subpar. (F) as (E). 
Subsec. (e)(1). Pub. L. 98–353, § 465(c), substituted ‘‘or’’ 


for ‘‘and’’. 


EFFECTIVE DATE OF 1994 AMENDMENT 


Amendment by Pub. L. 103–394 effective Oct. 22, 1994, 


and not applicable with respect to cases commenced 


under this title before Oct. 22, 1994, see section 702 of 


Pub. L. 103–394, set out as a note under section 101 of 


this title. 


EFFECTIVE DATE OF 1984 AMENDMENT 


Amendment by Pub. L. 98–353 effective with respect 


to cases filed 90 days after July 10, 1984, see section 
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552(a) of Pub. L. 98–353, set out as a note under section 


101 of this title. 


SECTION REFERRED TO IN OTHER SECTIONS 


This section is referred to in sections 106, 349, 502, 522, 


541, 901, 926 of this title. 


§ 551. Automatic preservation of avoided transfer 


Any transfer avoided under section 522, 544, 


545, 547, 548, 549, or 724(a) of this title, or any lien 


void under section 506(d) of this title, is pre-


served for the benefit of the estate but only with 


respect to property of the estate. 


(Pub. L. 95–598, Nov. 6, 1978, 92 Stat. 2602.) 


HISTORICAL AND REVISION NOTES 


LEGISLATIVE STATEMENTS 


Section 551 is adopted from the House bill and the al-


ternative in the Senate amendment is rejected. The 


section is clarified to indicate that a transfer avoided 


or a lien that is void is preserved for the benefit of the 


estate, but only with respect to property of the estate. 


This prevents the trustee from asserting an avoided tax 


lien against after acquired property of the debtor. 


SENATE REPORT NO. 95–989 


This section is a change from present law. It specifies 


that any avoided transfer is automatically preserved 


for the benefit of the estate. Under current law, the 


court must determine whether or not the transfer 


should be preserved. The operation of the section is 


automatic, unlike current law, even though preserva-


tion may not benefit the estate in every instance. A 


preserved lien may be abandoned by the trustee under 


proposed 11 U.S.C. 554 if the preservation does not bene-


fit the estate. The section as a whole prevents junior 


lienors from improving their position at the expense of 


the estate when a senior lien is avoided. 


SECTION REFERRED TO IN OTHER SECTIONS 


This section is referred to in sections 106, 522, 541, 901 


of this title. 


§ 552. Postpetition effect of security interest 


(a) Except as provided in subsection (b) of this 


section, property acquired by the estate or by 


the debtor after the commencement of the case 


is not subject to any lien resulting from any se-


curity agreement entered into by the debtor be-


fore the commencement of the case. 


(b)(1) Except as provided in sections 363, 506(c), 


522, 544, 545, 547, and 548 of this title, if the debt-


or and an entity entered into a security agree-


ment before the commencement of the case and 


if the security interest created by such security 


agreement extends to property of the debtor ac-


quired before the commencement of the case and 


to proceeds, product, offspring, or profits of such 


property, then such security interest extends to 


such proceeds, product, offspring, or profits ac-


quired by the estate after the commencement of 


the case to the extent provided by such security 


agreement and by applicable nonbankruptcy 


law, except to any extent that the court, after 


notice and a hearing and based on the equities of 


the case, orders otherwise. 


(2) Except as provided in sections 363, 506(c), 


522, 544, 545, 547, and 548 of this title, and not-


withstanding section 546(b) of this title, if the 


debtor and an entity entered into a security 


agreement before the commencement of the case 


and if the security interest created by such se-


curity agreement extends to property of the 


debtor acquired before the commencement of 


the case and to amounts paid as rents of such 


property or the fees, charges, accounts, or other 


payments for the use or occupancy of rooms and 


other public facilities in hotels, motels, or other 


lodging properties, then such security interest 


extends to such rents and such fees, charges, ac-


counts, or other payments acquired by the es-


tate after the commencement of the case to the 


extent provided in such security agreement, ex-


cept to any extent that the court, after notice 


and a hearing and based on the equities of the 


case, orders otherwise. 


(Pub. L. 95–598, Nov. 6, 1978, 92 Stat. 2602; Pub. L. 


98–353, title III, § 466, July 10, 1984, 98 Stat. 380; 


Pub. L. 103–394, title II, § 214(a), Oct. 22, 1994, 108 


Stat. 4126.) 


HISTORICAL AND REVISION NOTES 


LEGISLATIVE STATEMENTS 


Section 552(a) is derived from the House bill and the 


alternative provision in the Senate amendment is re-


jected. Section 552(b) represents a compromise between 


the House bill and the Senate amendment. Proceeds 


coverage, but not after acquired property clauses, are 


valid under title 11. The provision allows the court to 


consider the equities in each case. In the course of such 


consideration the court may evaluate any expenditures 


by the estate relating to proceeds and any related im-


provement in position of the secured party. Although 


this section grants a secured party a security interest 


in proceeds, product, offspring, rents, or profits, the 


section is explicitly subject to other sections of title 11. 


For example, the trustee or debtor in possession may 


use, sell, or lease proceeds, product, offspring, rents or 


profits under section 363. 


SENATE REPORT NO. 95–989 


Under the Uniform Commercial Code, article 9, credi-


tors may take security interests in after-acquired prop-


erty. Section 552 governs the effect of such a pre-


petition security interest in postpetition property. It 


applies to all security interests as defined in section 


101(37) of the bankruptcy code, not only to U.C.C. secu-


rity interests. 


As a general rule, if a security agreement is entered 


into before the commencement of the case, then prop-


erty that the estate acquires is not subject to the secu-


rity interest created by a provision in the security 


agreement extending the security interest to after-ac-


quired property. Subsection (b) provides an important 


exception consistent with the Uniform Commercial 


Code. If the security agreement extends to proceeds, 


product, offspring, rents, or profits of the property in 


question, then the proceeds would continue to be sub-


ject to the security interest pursuant to the terms of 


the security agreement and provisions of applicable 


law, except to the extent that where the estate ac-


quires the proceeds at the expense of other creditors 


holding unsecured claims, the expenditure resulted in 


an improvement in the position of the secured party. 


The exception covers the situation where raw mate-


rials, for example, are converted into inventory, or in-


ventory into accounts, at some expense to the estate, 


thus depleting the fund available for general unsecured 


creditors, but is limited to the benefit inuring to the 


secured party thereby. Situations in which the estate 


incurs expense in simply protecting collateral are gov-


erned by 11 U.S.C. 506(c). In ordinary circumstances, 


the risk of loss in continued operations will remain 


with the estate. 


HOUSE REPORT NO. 95–595 


Under the Uniform Commercial Code, Article 9, credi-


tors may take security interests in after-acquired prop-
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1 See References in Text note below. 


erty. This section governs the effect of such a pre-


petition security interest in postpetition property. It 


applies to all security interests as defined in section 101 


of the bankruptcy code, not only to U.C.C. security in-


terests. 


As a general rule, if a security agreement is entered 


into before the case, then property that the estate ac-


quires is not subject to the security interest created by 


the security agreement. Subsection (b) provides the 


only exception. If the security agreement extends to 


proceeds, product, offspring, rents, or profits of prop-


erty that the debtor had before the commencement of 


the case, then the proceeds, etc., continue to be subject 


to the security interest, except to the extent that the 


estate acquired the proceeds to the prejudice of other 


creditors holding unsecured claims. ‘‘Extends to’’ as 


used here would include an automatically arising secu-


rity interest in proceeds, as permitted under the 1972 


version of the Uniform Commercial Code, as well as an 


interest in proceeds specifically designated, as required 


under the 1962 Code or similar statutes covering prop-


erty not covered by the Code. ‘‘Prejudice’’ is not in-


tended to be a broad term here, but is designed to cover 


the situation where the estate expends funds that re-


sult in an increase in the value of collateral. The excep-


tion is to cover the situation where raw materials, for 


example, are converted into inventory, or inventory 


into accounts, at some expense to the estate, thus de-


pleting the fund available for general unsecured credi-


tors. The term ‘‘proceeds’’ is not limited to the tech-


nical definition of that term in the U.C.C., but covers 


any property into which property subject to the secu-


rity interest is converted. 


AMENDMENTS 


1994—Subsec. (b). Pub. L. 103–394 designated existing 


provisions as par. (1), struck out ‘‘rents,’’ after ‘‘off-


spring,’’ in two places, and added par. (2). 


1984—Subsec. (b). Pub. L. 98–353 inserted ‘‘522,’’ after 


‘‘506(c),’’, substituted ‘‘an entity entered’’ for ‘‘a se-


cured party enter’’, and substituted ‘‘except to any ex-


tent’’ for ‘‘except to the extent’’. 


EFFECTIVE DATE OF 1994 AMENDMENT 


Amendment by Pub. L. 103–394 effective Oct. 22, 1994, 


and not applicable with respect to cases commenced 


under this title before Oct. 22, 1994, see section 702 of 


Pub. L. 103–394, set out as a note under section 101 of 


this title. 


EFFECTIVE DATE OF 1984 AMENDMENT 


Amendment by Pub. L. 98–353 effective with respect 


to cases filed 90 days after July 10, 1984, see section 


552(a) of Pub. L. 98–353, set out as a note under section 


101 of this title. 


SECTION REFERRED TO IN OTHER SECTIONS 


This section is referred to in sections 106, 363, 901, 928 


of this title; title 26 section 1398. 


§ 553. Setoff 


(a) Except as otherwise provided in this sec-


tion and in sections 362 and 363 of this title, this 


title does not affect any right of a creditor to 


offset a mutual debt owing by such creditor to 


the debtor that arose before the commencement 


of the case under this title against a claim of 


such creditor against the debtor that arose be-


fore the commencement of the case, except to 


the extent that— 


(1) the claim of such creditor against the 


debtor is disallowed; 


(2) such claim was transferred, by an entity 


other than the debtor, to such creditor— 


(A) after the commencement of the case; 


or 


(B)(i) after 90 days before the date of the 


filing of the petition; and 


(ii) while the debtor was insolvent; or 


(3) the debt owed to the debtor by such credi-


tor was incurred by such creditor— 


(A) after 90 days before the date of the fil-


ing of the petition; 


(B) while the debtor was insolvent; and 


(C) for the purpose of obtaining a right of 


setoff against the debtor. 


(b)(1) Except with respect to a setoff of a kind 


described in section 362(b)(6), 362(b)(7), 


362(b)(14),1 365(h), 546(h), or 365(i)(2) of this title, 


if a creditor offsets a mutual debt owing to the 


debtor against a claim against the debtor on or 


within 90 days before the date of the filing of the 


petition, then the trustee may recover from 


such creditor the amount so offset to the extent 


that any insufficiency on the date of such setoff 


is less than the insufficiency on the later of— 


(A) 90 days before the date of the filing of 


the petition; and 


(B) the first date during the 90 days imme-


diately preceding the date of the filing of the 


petition on which there is an insufficiency. 


(2) In this subsection, ‘‘insufficiency’’ means 


amount, if any, by which a claim against the 


debtor exceeds a mutual debt owing to the debt-


or by the holder of such claim. 


(c) For the purposes of this section, the debtor 


is presumed to have been insolvent on and dur-


ing the 90 days immediately preceding the date 


of the filing of the petition. 


(Pub. L. 95–598, Nov. 6, 1978, 92 Stat. 2602; Pub. L. 


98–353, title III, §§ 395, 467, July 10, 1984, 98 Stat. 


365, 380; Pub. L. 101–311, title I, § 105, June 25, 


1990, 104 Stat. 268; Pub. L. 103–394, title II, 


§§ 205(b), 222(b), title V, § 501(d)(19), Oct. 22, 1994, 


108 Stat. 4123, 4129, 4146.) 


HISTORICAL AND REVISION NOTES 


LEGISLATIVE STATEMENTS 


Section 553 of the House amendment is derived from 


a similar provision contained in the Senate amend-


ment, but is modified to clarify application of a two- 


point test with respect to setoffs. 


SENATE REPORT NO. 95–989 


This section preserves, with some changes, the right 


of setoff in bankruptcy cases now found in section 68 of 


the Bankruptcy Act [section 108 of former title 11]. One 


exception to the right is the automatic stay, discussed 


in connection with proposed 11 U.S.C. 362. Another is 


the right of the trustee to use property under section 


363 that is subject to a right of setoff. 


The section states that the right of setoff is unaf-


fected by the bankruptcy code except to the extent 


that the creditor’s claim is disallowed, the creditor ac-


quired (other than from the debtor) the claim during 


the 90 days preceding the case while the debtor was in-


solvent, the debt being offset was incurred for the pur-


pose of obtaining a right of setoff, while the debtor was 


insolvent and during the 90-day prebankruptcy period, 


or the creditor improved his position in the 90-day pe-


riod (similar to the improvement in position test found 


in the preference section 547(c)(5)). Only the last excep-


tion is an addition to current law. 


As under section 547(f), the debtor is presumed to 


have been insolvent during the 90 days before the case. 
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REFERENCES IN TEXT 


Section 362(b)(14), referred to in subsec. (b)(1), was re-


designated section 362(b)(17) by Pub. L. 103–394, title V, 


§ 501(d)(7)(B)(vii)(II), (III), Oct. 22, 1994, 108 Stat. 4144. 


AMENDMENTS 


1994—Subsec. (a)(1). Pub. L. 103–394, § 501(d)(19)(A), 


struck out before semicolon at end ‘‘other than under 


section 502(b)(3) of this title’’. 


Subsec. (b)(1). Pub. L. 103–394, § 501(d)(19)(B), sub-


stituted ‘‘section 362(b)(14),’’ for ‘‘section 362(b)(14),,’’. 


Pub. L. 103–394, § 222(b), which directed the amend-


ment of section 553(b)(1) by inserting ‘‘546(h),’’ after 


‘‘365(h),’’ was executed by making the insertion in sec-


tion 553(b)(1) of this title to reflect the probable intent 


of Congress. 


Pub. L. 103–394, § 205(b), substituted ‘‘365(h)’’ for 


‘‘365(h)(2)’’. 


1990—Subsec. (b)(1). Pub. L. 101–311 substituted 


‘‘362(b)(7), 362(b)(14),’’ for ‘‘362(b)(7),’’. 


1984—Subsec. (b)(1). Pub. L. 98–353 inserted 


‘‘, 362(b)(7),’’ after ‘‘362(b)(6)’’, and substituted 


‘‘, 365(h)(2), or 365(i)(2)’’ for ‘‘or 365(h)(1)’’. 


EFFECTIVE DATE OF 1994 AMENDMENT 


Amendment by Pub. L. 103–394 effective Oct. 22, 1994, 


and not applicable with respect to cases commenced 


under this title before Oct. 22, 1994, see section 702 of 


Pub. L. 103–394, set out as a note under section 101 of 


this title. 


EFFECTIVE DATE OF 1984 AMENDMENT 


Amendment by Pub. L. 98–353 effective with respect 


to cases filed 90 days after July 10, 1984, see section 


552(a) of Pub. L. 98–353, set out as a note under section 


101 of this title. 


SECTION REFERRED TO IN OTHER SECTIONS 


This section is referred to in sections 106, 349, 502, 506, 


522, 541, 542, 546, 550, 901 of this title; title 15 section 


78eee. 


§ 554. Abandonment of property of the estate 


(a) After notice and a hearing, the trustee may 


abandon any property of the estate that is bur-


densome to the estate or that is of inconsequen-


tial value and benefit to the estate. 


(b) On request of a party in interest and after 


notice and a hearing, the court may order the 


trustee to abandon any property of the estate 


that is burdensome to the estate or that is of in-


consequential value and benefit to the estate. 


(c) Unless the court orders otherwise, any 


property scheduled under section 521(1) of this 


title not otherwise administered at the time of 


the closing of a case is abandoned to the debtor 


and administered for purposes of section 350 of 


this title. 


(d) Unless the court orders otherwise, property 


of the estate that is not abandoned under this 


section and that is not administered in the case 


remains property of the estate. 


(Pub. L. 95–598, Nov. 6, 1978, 92 Stat. 2603; Pub. L. 


98–353, title III, § 468, July 10, 1984, 98 Stat. 380; 


Pub. L. 99–554, title II, § 283(p), Oct. 27, 1986, 100 


Stat. 3118.) 


HISTORICAL AND REVISION NOTES 


LEGISLATIVE STATEMENTS 


Section 554(b) is new and permits a party in interest 


to request the court to order the trustee to abandon 


property of the estate that is burdensome to the estate 


or that is of inconsequential value to the estate. 


SENATE REPORT NO. 95–989 


Under this section the court may authorize the trust-


ee to abandon any property of the estate that is bur-


densome to the estate or that is of inconsequential 


value to the estate. Abandonment may be to any party 


with a possessory interest in the property abandoned. 


In order to aid administration of the case, subsection 


(b) deems the court to have authorized abandonment of 


any property that is scheduled under section 521(1) and 


that is not administered before the case is closed. That 


property is deemed abandoned to the debtor. Sub-


section (c) specifies that if property is neither aban-


doned nor administered it remains property of the es-


tate. 


AMENDMENTS 


1986—Subsec. (c). Pub. L. 99–554 substituted ‘‘521(1)’’ 


for ‘‘521(a)(1)’’. 


1984—Subsecs. (a), (b). Pub. L. 98–353, § 468(a), inserted 


‘‘and benefit’’ after ‘‘value’’. 


Subsec. (c). Pub. L. 98–353, § 468(b), amended subsec. 


(c) generally. Prior to amendment, subsec. (c) read as 


follows: ‘‘Unless the court orders otherwise, any prop-


erty that is scheduled under section 521(1) of this title 


and that is not administered before a case is closed 


under section 350 of this title is deemed abandoned.’’ 


Subsec. (d). Pub. L. 98–353, § 468(c), struck out ‘‘sec-


tion (a) or (b) of’’ after ‘‘not abandoned under’’. 


EFFECTIVE DATE OF 1986 AMENDMENT 


Amendment by Pub. L. 99–554 effective 30 days after 


Oct. 27, 1986, see section 302(a) of Pub. L. 99–554, set out 


as a note under section 581 of Title 28, Judiciary and 


Judicial Procedure. 


EFFECTIVE DATE OF 1984 AMENDMENT 


Amendment by Pub. L. 98–353 effective with respect 


to cases filed 90 days after July 10, 1984, see section 


552(a) of Pub. L. 98–353, set out as a note under section 


101 of this title. 


SECTION REFERRED TO IN OTHER SECTIONS 


This section is referred to in sections 557, 722 of this 


title. 


§ 555. Contractual right to liquidate a securities 
contract 


The exercise of a contractual right of a stock-


broker, financial institution, or securities clear-


ing agency to cause the liquidation of a securi-


ties contract, as defined in section 741 of this 


title, because of a condition of the kind specified 


in section 365(e)(1) of this title shall not be 


stayed, avoided, or otherwise limited by oper-


ation of any provision of this title or by order of 


a court or administrative agency in any pro-


ceeding under this title unless such order is au-


thorized under the provisions of the Securities 


Investor Protection Act of 1970 or any statute 


administered by the Securities and Exchange 


Commission. As used in this section, the term 


‘‘contractual right’’ includes a right set forth in 


a rule or bylaw of a national securities ex-


change, a national securities association, or a 


securities clearing agency. 


(Added Pub. L. 97–222, § 6(a), July 27, 1982, 96 


Stat. 236; amended Pub. L. 98–353, title III, § 469, 


July 10, 1984, 98 Stat. 380; Pub. L. 103–394, title V, 


§ 501(b)(6), (d)(20), Oct. 22, 1994, 108 Stat. 4143, 


4146.) 


REFERENCES IN TEXT 


The Securities Investor Protection Act of 1970, re-


ferred to in text, is Pub. L. 91–598, Dec. 30, 1970, 84 Stat. 
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1636, as amended, which is classified generally to chap-


ter 2B–1 (§ 78aaa et seq.) of Title 15, Commerce and 


Trade. For complete classification of this Act to the 


Code, see section 78aaa of Title 15 and Tables. 


AMENDMENTS 


1994—Pub. L. 103–394 substituted ‘‘section 741 of this 


title’’ for ‘‘section 741(7)’’ and struck out ‘‘(15 U.S.C. 


78aaa et seq.)’’ after ‘‘Act of 1970’’. 


1984—Pub. L. 98–353 inserted ‘‘, financial institution,’’ 


after ‘‘stockbroker’’. 


EFFECTIVE DATE OF 1994 AMENDMENT 


Amendment by Pub. L. 103–394 effective Oct. 22, 1994, 


and not applicable with respect to cases commenced 


under this title before Oct. 22, 1994, see section 702 of 


Pub. L. 103–394, set out as a note under section 101 of 


this title. 


EFFECTIVE DATE OF 1984 AMENDMENT 


Amendment by Pub. L. 98–353 effective with respect 


to cases filed 90 days after July 10, 1984, see section 


552(a) of Pub. L. 98–353, set out as a note under section 


101 of this title. 


§ 556. Contractual right to liquidate a commod-
ities contract or forward contract 


The contractual right of a commodity broker 


or forward contract merchant to cause the liq-


uidation of a commodity contract, as defined in 


section 761 of this title, or forward contract be-


cause of a condition of the kind specified in sec-


tion 365(e)(1) of this title, and the right to a var-


iation or maintenance margin payment received 


from a trustee with respect to open commodity 


contracts or forward contracts, shall not be 


stayed, avoided, or otherwise limited by oper-


ation of any provision of this title or by the 


order of a court in any proceeding under this 


title. As used in this section, the term ‘‘contrac-


tual right’’ includes a right set forth in a rule or 


bylaw of a clearing organization or contract 


market or in a resolution of the governing board 


thereof and a right, whether or not evidenced in 


writing, arising under common law, under law 


merchant or by reason of normal business prac-


tice. 


(Added Pub. L. 97–222, § 6(a), July 27, 1982, 96 


Stat. 236; amended Pub. L. 101–311, title II, § 205, 


June 25, 1990, 104 Stat. 270; Pub. L. 103–394, title 


V, § 501(b)(7), Oct. 22, 1994, 108 Stat. 4143.) 


AMENDMENTS 


1994—Pub. L. 103–394 substituted ‘‘section 761 of this 


title’’ for ‘‘section 761(4)’’. 


1990—Pub. L. 101–311 inserted before period at end 


‘‘and a right, whether or not evidenced in writing, aris-


ing under common law, under law merchant or by rea-


son of normal business practice’’. 


EFFECTIVE DATE OF 1994 AMENDMENT 


Amendment by Pub. L. 103–394 effective Oct. 22, 1994, 


and not applicable with respect to cases commenced 


under this title before Oct. 22, 1994, see section 702 of 


Pub. L. 103–394, set out as a note under section 101 of 


this title. 


§ 557. Expedited determination of interests in, 
and abandonment or other disposition of 
grain assets 


(a) This section applies only in a case concern-


ing a debtor that owns or operates a grain stor-


age facility and only with respect to grain and 


the proceeds of grain. This section does not af-


fect the application of any other section of this 


title to property other than grain and proceeds 


of grain. 
(b) In this section— 


(1) ‘‘grain’’ means wheat, corn, flaxseed, 


grain sorghum, barley, oats, rye, soybeans, 


other dry edible beans, or rice; 
(2) ‘‘grain storage facility’’ means a site or 


physical structure regularly used to store 


grain for producers, or to store grain acquired 


from producers for resale; and 
(3) ‘‘producer’’ means an entity which en-


gages in the growing of grain. 


(c)(1) Notwithstanding sections 362, 363, 365, 


and 554 of this title, on the court’s own motion 


the court may, and on the request of the trustee 


or an entity that claims an interest in grain or 


the proceeds of grain the court shall, expedite 


the procedures for the determination of inter-


ests in and the disposition of grain and the pro-


ceeds of grain, by shortening to the greatest ex-


tent feasible such time periods as are otherwise 


applicable for such procedures and by establish-


ing, by order, a timetable having a duration of 


not to exceed 120 days for the completion of the 


applicable procedure specified in subsection (d) 


of this section. Such time periods and such 


timetable may be modified by the court, for 


cause, in accordance with subsection (f) of this 


section. 
(2) The court shall determine the extent to 


which such time periods shall be shortened, 


based upon— 
(A) any need of an entity claiming an inter-


est in such grain or the proceeds of grain for 


a prompt determination of such interest; 
(B) any need of such entity for a prompt dis-


position of such grain; 
(C) the market for such grain; 
(D) the conditions under which such grain is 


stored; 
(E) the costs of continued storage or disposi-


tion of such grain; 
(F) the orderly administration of the estate; 
(G) the appropriate opportunity for an en-


tity to assert an interest in such grain; and 
(H) such other considerations as are relevant 


to the need to expedite such procedures in the 


case. 


(d) The procedures that may be expedited 


under subsection (c) of this section include— 
(1) the filing of and response to— 


(A) a claim of ownership; 
(B) a proof of claim; 
(C) a request for abandonment; 
(D) a request for relief from the stay of ac-


tion against property under section 362(a) of 


this title; 
(E) a request for determination of secured 


status; 
(F) a request for determination of whether 


such grain or the proceeds of grain— 
(i) is property of the estate; 
(ii) must be turned over to the estate; or 
(iii) may be used, sold, or leased; and 


(G) any other request for determination of 


an interest in such grain or the proceeds of 


grain; 


(2) the disposition of such grain or the pro-


ceeds of grain, before or after determination of 
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interests in such grain or the proceeds of 


grain, by way of— 
(A) sale of such grain; 
(B) abandonment; 
(C) distribution; or 
(D) such other method as is equitable in 


the case; 


(3) subject to sections 701, 702, 703, 1104, 1202, 


and 1302 of this title, the appointment of a 


trustee or examiner and the retention and 


compensation of any professional person re-


quired to assist with respect to matters rel-


evant to the determination of interests in or 


disposition of such grain or the proceeds of 


grain; and 
(4) the determination of any dispute con-


cerning a matter specified in paragraph (1), (2), 


or (3) of this subsection. 


(e)(1) Any governmental unit that has regu-


latory jurisdiction over the operation or liquida-


tion of the debtor or the debtor’s business shall 


be given notice of any request made or order en-


tered under subsection (c) of this section. 
(2) Any such governmental unit may raise, and 


may appear and be heard on, any issue relating 


to grain or the proceeds of grain in a case in 


which a request is made, or an order is entered, 


under subsection (c) of this section. 
(3) The trustee shall consult with such govern-


mental unit before taking any action relating to 


the disposition of grain in the possession, cus-


tody, or control of the debtor or the estate. 
(f) The court may extend the period for final 


disposition of grain or the proceeds of grain 


under this section beyond 120 days if the court 


finds that— 
(1) the interests of justice so require in light 


of the complexity of the case; and 
(2) the interests of those claimants entitled 


to distribution of grain or the proceeds of 


grain will not be materially injured by such 


additional delay. 


(g) Unless an order establishing an expedited 


procedure under subsection (c) of this section, or 


determining any interest in or approving any 


disposition of grain or the proceeds of grain, is 


stayed pending appeal— 
(1) the reversal or modification of such order 


on appeal does not affect the validity of any 


procedure, determination, or disposition that 


occurs before such reversal or modification, 


whether or not any entity knew of the pend-


ency of the appeal; and 
(2) neither the court nor the trustee may 


delay, due to the appeal of such order, any pro-


ceeding in the case in which such order is is-


sued. 


(h)(1) The trustee may recover from grain and 


the proceeds of grain the reasonable and nec-


essary costs and expenses allowable under sec-


tion 503(b) of this title attributable to preserv-


ing or disposing of grain or the proceeds of 


grain, but may not recover from such grain or 


the proceeds of grain any other costs or ex-


penses. 
(2) Notwithstanding section 326(a) of this title, 


the dollar amounts of money specified in such 


section include the value, as of the date of dis-


position, of any grain that the trustee distrib-


utes in kind. 


(i) In all cases where the quantity of a specific 


type of grain held by a debtor operating a grain 


storage facility exceeds ten thousand bushels, 


such grain shall be sold by the trustee and the 


assets thereof distributed in accordance with 


the provisions of this section. 


(Added Pub. L. 98–353, title III, § 352(a), July 10, 


1984, 98 Stat. 359; amended Pub. L. 99–554, title 


II, § 257(p), Oct. 27, 1986, 100 Stat. 3115.) 


AMENDMENTS 


1986—Subsec. (d)(3). Pub. L. 99–554 inserted reference 


to section 1202 of this title. 


EFFECTIVE DATE OF 1986 AMENDMENT 


Amendment by Pub. L. 99–554 effective 30 days after 


Oct. 27, 1986, but not applicable to cases commenced 


under this title before that date, see section 302(a), 


(c)(1) of Pub. L. 99–554, set out as a note under section 


581 of Title 28, Judiciary and Judicial Procedure. 


EFFECTIVE DATE 


Section effective with respect to cases filed 90 days 


after July 10, 1984, see section 552(a) of Pub. L. 98–353, 


set out as an Effective Date of 1984 Amendment note 


under section 101 of this title. 


SECTION REFERRED TO IN OTHER SECTIONS 


This section is referred to in sections 507, 546, 901 of 


this title. 


§ 558. Defenses of the estate 


The estate shall have the benefit of any de-


fense available to the debtor as against any en-


tity other than the estate, including statutes of 


limitation, statutes of frauds, usury, and other 


personal defenses. A waiver of any such defense 


by the debtor after the commencement of the 


case does not bind the estate. 


(Added Pub. L. 98–353, title III, § 470(a), July 10, 


1984, 98 Stat. 380.) 


EFFECTIVE DATE 


Section effective with respect to cases filed 90 days 


after July 10, 1984, see section 552(a) of Pub. L. 98–353, 


set out as an Effective Date of 1984 Amendment note 


under section 101 of this title. 


§ 559. Contractual right to liquidate a repurchase 
agreement 


The exercise of a contractual right of a repo 


participant to cause the liquidation of a repur-


chase agreement because of a condition of the 


kind specified in section 365(e)(1) of this title 


shall not be stayed, avoided, or otherwise lim-


ited by operation of any provision of this title or 


by order of a court or administrative agency in 


any proceeding under this title, unless, where 


the debtor is a stockbroker or securities clear-


ing agency, such order is authorized under the 


provisions of the Securities Investor Protection 


Act of 1970 or any statute administered by the 


Securities and Exchange Commission. In the 


event that a repo participant liquidates one or 


more repurchase agreements with a debtor and 


under the terms of one or more such agreements 


has agreed to deliver assets subject to repur-


chase agreements to the debtor, any excess of 


the market prices received on liquidation of 


such assets (or if any such assets are not dis-


posed of on the date of liquidation of such repur-
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chase agreements, at the prices available at the 


time of liquidation of such repurchase agree-


ments from a generally recognized source or the 


most recent closing bid quotation from such a 


source) over the sum of the stated repurchase 


prices and all expenses in connection with the 


liquidation of such repurchase agreements shall 


be deemed property of the estate, subject to the 


available rights of setoff. As used in this sec-


tion, the term ‘‘contractual right’’ includes a 


right set forth in a rule or bylaw, applicable to 


each party to the repurchase agreement, of a na-


tional securities exchange, a national securities 


association, or a securities clearing agency, and 


a right, whether or not evidenced in writing, 


arising under common law, under law merchant 


or by reason of normal business practice. 


(Added Pub. L. 98–353, title III, § 396(a), July 10, 


1984, 98 Stat. 366; amended Pub. L. 103–394, title 


V, § 501(d)(21), Oct. 22, 1994, 108 Stat. 4146.) 


REFERENCES IN TEXT 


The Securities Investor Protection Act of 1970, re-


ferred to in text, is Pub. L. 91–598, Dec. 30, 1970, 84 Stat. 


1636, as amended, which is classified generally to chap-


ter 2B–1 (§ 78aaa et seq.) of Title 15, Commerce and 


Trade. For complete classification of this Act to the 


Code, see section 78aaa of Title 15 and Tables. 


AMENDMENTS 


1994—Pub. L. 103–394 struck out ‘‘(15 U.S.C. 78aaa et 


seq.)’’ after ‘‘Act of 1970’’. 


EFFECTIVE DATE OF 1994 AMENDMENT 


Amendment by Pub. L. 103–394 effective Oct. 22, 1994, 


and not applicable with respect to cases commenced 


under this title before Oct. 22, 1994, see section 702 of 


Pub. L. 103–394, set out as a note under section 101 of 


this title. 


EFFECTIVE DATE 


Section effective with respect to cases filed 90 days 


after July 10, 1984, see section 552(a) of Pub. L. 98–353, 


set out as an Effective Date of 1984 Amendment note 


under section 101 of this title. 


§ 560. Contractual right to terminate a swap 
agreement 


The exercise of any contractual right of any 


swap participant to cause the termination of a 


swap agreement because of a condition of the 


kind specified in section 365(e)(1) of this title or 


to offset or net out any termination values or 


payment amounts arising under or in connec-


tion with any swap agreement shall not be 


stayed, avoided, or otherwise limited by oper-


ation of any provision of this title or by order of 


a court or administrative agency in any pro-


ceeding under this title. As used in this section, 


the term ‘‘contractual right’’ includes a right, 


whether or not evidenced in writing, arising 


under common law, under law merchant, or by 


reason of normal business practice. 


(Added Pub. L. 101–311, title I, § 106(a), June 25, 


1990, 104 Stat. 268.) 


CHAPTER 7—LIQUIDATION 


SUBCHAPTER I—OFFICERS AND 


ADMINISTRATION 


Sec. 


701. Interim trustee. 


Sec. 


702. Election of trustee. 


703. Successor trustee. 


704. Duties of trustee. 


705. Creditors’ committee. 


706. Conversion. 


707. Dismissal. 


SUBCHAPTER II—COLLECTION, LIQUIDATION, 


AND DISTRIBUTION OF THE ESTATE 


721. Authorization to operate business. 


722. Redemption. 


723. Rights of partnership trustee against general 


partners. 


724. Treatment of certain liens. 


725. Disposition of certain property. 


726. Distribution of property of the estate. 


727. Discharge. 


728. Special tax provisions. 


SUBCHAPTER III—STOCKBROKER LIQUIDATION 


741. Definitions for this subchapter. 


742. Effect of section 362 of this title in this sub-


chapter. 


743. Notice. 


744. Executory contracts. 


745. Treatment of accounts. 


746. Extent of customer claims. 


747. Subordination of certain customer claims. 


748. Reduction of securities to money. 


749. Voidable transfers. 


750. Distribution of securities. 


751. Customer name securities. 


752. Customer property. 


SUBCHAPTER IV—COMMODITY BROKER 


LIQUIDATION 


761. Definitions for this subchapter. 


762. Notice to the Commission and right to be 


heard. 


763. Treatment of accounts. 


764. Voidable transfers. 


765. Customer instructions. 


766. Treatment of customer property. 


SUBCHAPTER V—CLEARING BANK LIQUIDATION 


781. Definitions. 


782. Selection of trustee. 


783. Additional powers of trustee. 


784. Right to be heard. 


AMENDMENTS 


2000—Pub. L. 106–554, § 1(a)(5) [title I, § 112(d)], Dec. 21, 


2000, 114 Stat. 2763, 2763A–396, added subchapter V head-


ing and items 781 to 784. 


1984—Pub. L. 98–353, title III, § 471, July 10, 1984, 98 


Stat. 380, substituted ‘‘Successor’’ for ‘‘Succesor’’ in 


item 703. 


CHAPTER REFERRED TO IN OTHER SECTIONS 


This chapter is referred to in sections 103, 109, 303, 321, 


326, 327, 330, 341, 346, 347, 362, 365, 502, 508, 521, 524, 547, 


1106, 1112, 1129, 1141, 1173, 1174, 1201, 1207, 1208, 1225, 1228, 


1301, 1306, 1307, 1325, 1328 of this title; title 7 section 24; 


title 15 section 78fff–1; title 20 section 1087; title 21 sec-


tion 356c; title 26 sections 108, 1398, 4980, 6012; title 28 


sections 586, 1930; title 29 section 1362. 


SUBCHAPTER I—OFFICERS AND 


ADMINISTRATION 


SUBCHAPTER REFERRED TO IN OTHER SECTIONS 


This subchapter is referred to in section 103 of this 


title; title 15 section 78fff. 


§ 701. Interim trustee 


(a)(1) Promptly after the order for relief under 


this chapter, the United States trustee shall ap-
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point one disinterested person that is a member 


of the panel of private trustees established 


under section 586(a)(1) of title 28 or that is serv-


ing as trustee in the case immediately before 


the order for relief under this chapter to serve 


as interim trustee in the case. 


(2) If none of the members of such panel is 


willing to serve as interim trustee in the case, 


then the United States trustee may serve as in-


terim trustee in the case. 


(b) The service of an interim trustee under 


this section terminates when a trustee elected 


or designated under section 702 of this title to 


serve as trustee in the case qualifies under sec-


tion 322 of this title. 


(c) An interim trustee serving under this sec-


tion is a trustee in a case under this title. 


(Pub. L. 95–598, Nov. 6, 1978, 92 Stat. 2604; Pub. L. 


99–554, title II, § 215, Oct. 27, 1986, 100 Stat. 3100.) 


HISTORICAL AND REVISION NOTES 


LEGISLATIVE STATEMENTS 


The House amendment deletes section 701(d) of the 


Senate amendment. It is anticipated that the Rules of 


Bankruptcy Procedure will require the appointment of 


an interim trustee at the earliest practical moment in 


commodity broker bankruptcies, but no later than 


noon of the day after the date of the filing of the peti-


tion, due to the volatility of such cases. 


SENATE REPORT NO. 95–989 


This section requires the court to appoint an interim 


trustee. The appointment must be made from the panel 


of private trustees established and maintained by the 


Director of the Administrative Office under proposed 28 


U.S.C. 604(e). 


Subsection (a) requires the appointment of an in-


terim trustee to be made promptly after the order for 


relief, unless a trustee is already serving in the case, 


such as before a conversion from a reorganization to a 


liquidation case. 


Subsection (b) specifies that the appointment of an 


interim trustee expires when the permanent trustee is 


elected or designated under section 702. 


Subsection (c) makes clear that an interim trustee is 


a trustee in a case under the bankruptcy code. 


Subsection (d) provides that in a commodity broker 


case where speed is essential the interim trustee must 


be appointed by noon of the business day immediately 


following the order for relief. 


AMENDMENTS 


1986—Subsec. (a). Pub. L. 99–554 designated existing 


provisions as par. (1), substituted ‘‘the United States 


trustee shall appoint’’ for ‘‘the court shall appoint’’, 


‘‘586(a)(1)’’ for ‘‘604(f)’’, ‘‘that is serving’’ for ‘‘that was 


serving’’, and added par. (2). 


EFFECTIVE DATE OF 1986 AMENDMENT 


Effective date and applicability of amendment by 


Pub. L. 99–554 dependent upon the judicial district in-


volved, see section 302(d), (e) of Pub. L. 99–554, set out 


as a note under section 581 of Title 28, Judiciary and 


Judicial Procedure. 


SECTION REFERRED TO IN OTHER SECTIONS 


This section is referred to in sections 303, 322, 348, 557, 


703 of this title. 


§ 702. Election of trustee 


(a) A creditor may vote for a candidate for 


trustee only if such creditor— 


(1) holds an allowable, undisputed, fixed, liq-


uidated, unsecured claim of a kind entitled to 


distribution under section 726(a)(2), 726(a)(3), 


726(a)(4), 752(a), 766(h), or 766(i) of this title; 
(2) does not have an interest materially ad-


verse, other than an equity interest that is not 


substantial in relation to such creditor’s in-


terest as a creditor, to the interest of creditors 


entitled to such distribution; and 
(3) is not an insider. 


(b) At the meeting of creditors held under sec-


tion 341 of this title, creditors may elect one 


person to serve as trustee in the case if election 


of a trustee is requested by creditors that may 


vote under subsection (a) of this section, and 


that hold at least 20 percent in amount of the 


claims specified in subsection (a)(1) of this sec-


tion that are held by creditors that may vote 


under subsection (a) of this section. 
(c) A candidate for trustee is elected trustee 


if— 
(1) creditors holding at least 20 percent in 


amount of the claims of a kind specified in 


subsection (a)(1) of this section that are held 


by creditors that may vote under subsection 


(a) of this section vote; and 
(2) such candidate receives the votes of 


creditors holding a majority in amount of 


claims specified in subsection (a)(1) of this sec-


tion that are held by creditors that vote for a 


trustee. 


(d) If a trustee is not elected under this sec-


tion, then the interim trustee shall serve as 


trustee in the case. 


(Pub. L. 95–598, Nov. 6, 1978, 92 Stat. 2604; Pub. L. 


97–222, § 7, July 27, 1982, 96 Stat. 237; Pub. L. 


98–353, title III, § 472, July 10, 1984, 98 Stat. 380.) 


HISTORICAL AND REVISION NOTES 


LEGISLATIVE STATEMENTS 


The House amendment adopts section 702(a)(2) of the 


Senate amendment. An insubstantial equity interest 


does not disqualify a creditor from voting for a can-


didate for trustee. 


SENATE REPORT NO. 95–989 


Subsection (a) of this section specifies which credi-


tors may vote for a trustee. Only a creditor that holds 


an allowable, undisputed, fixed, liquidated, unsecured 


claim that is not entitled to priority, that does not 


have an interest materially adverse to the interest of 


general unsecured creditors, and that is not an insider 


may vote for a trustee. The phrase ‘‘materially ad-


verse’’ is currently used in the Rules of Bankruptcy 


Procedure, rule 207(d). The application of the standard 


requires a balancing of various factors, such as the na-


ture of the adversity. A creditor with a very small eq-


uity position would not be excluded from voting solely 


because he holds a small equity in the debtor. The 


Rules of Bankruptcy Procedure also currently provide 


for temporary allowance of claims, and will continue to 


do so for the purposes of determining who is eligible to 


vote under this provision. 
Subsection (b) permits creditors at the meeting of 


creditors to elect one person to serve as trustee in the 


case. Creditors holding at least 20 percent in amount of 


the claims specified in the preceding paragraph must 


request election before creditors may elect a trustee. 


Subsection (c) specifies that a candidate for trustee is 


elected trustee if creditors holding at least 20 percent 


in amount of those claims actually vote, and if the can-


didate receives a majority in amount of votes actually 


cast. 
Subsection (d) specifies that if a trustee is not elect-


ed, then the interim trustee becomes the permanent 


trustee and serves in the case permanently. 
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AMENDMENTS 


1984—Subsec. (b). Pub. L. 98–353, § 472(a), inserted 


‘‘held’’ after ‘‘meeting of creditors’’. 


Subsec. (c)(1). Pub. L. 98–353, § 472(b)(1), inserted ‘‘of a 


kind’’ after ‘‘claims’’. 


Subsec. (c)(2). Pub. L. 98–353, § 472(b)(2), substituted 


‘‘for a trustee’’ for ‘‘for trustee’’. 


Subsec. (d). Pub. L. 98–353, § 472(c), substituted ‘‘this 


section’’ for ‘‘subsection (c) of this section’’. 


1982—Subsec. (a)(1). Pub. L. 97–222 substituted 


‘‘726(a)(4), 752(a), 766(h), or 766(i)’’ for ‘‘or 726(a)(4)’’. 


EFFECTIVE DATE OF 1984 AMENDMENT 


Amendment by Pub. L. 98–353 effective with respect 


to cases filed 90 days after July 10, 1984, see section 


552(a) of Pub. L. 98–353, set out as a note under section 


101 of this title. 


SECTION REFERRED TO IN OTHER SECTIONS 


This section is referred to in sections 322, 546, 557, 701, 


703, 705, 1104 of this title. 


§ 703. Successor trustee 


(a) If a trustee dies or resigns during a case, 


fails to qualify under section 322 of this title, or 


is removed under section 324 of this title, credi-


tors may elect, in the manner specified in sec-


tion 702 of this title, a person to fill the vacancy 


in the office of trustee. 


(b) Pending election of a trustee under sub-


section (a) of this section, if necessary to pre-


serve or prevent loss to the estate, the United 


States trustee may appoint an interim trustee 


in the manner specified in section 701(a). 


(c) If creditors do not elect a successor trustee 


under subsection (a) of this section or if a trust-


ee is needed in a case reopened under section 350 


of this title, then the United States trustee— 


(1) shall appoint one disinterested person 


that is a member of the panel of private trust-


ees established under section 586(a)(1) of title 


28 to serve as trustee in the case; or 


(2) may, if none of the disinterested mem-


bers of such panel is willing to serve as trust-


ee, serve as trustee in the case. 


(Pub. L. 95–598, Nov. 6, 1978, 92 Stat. 2605; Pub. L. 


98–353, title III, § 473, July 10, 1984, 98 Stat. 381; 


Pub. L. 99–554, title II, § 216, Oct. 27, 1986, 100 


Stat. 3100.) 


HISTORICAL AND REVISION NOTES 


SENATE REPORT NO. 95–989 


If the office of trustee becomes vacant during the 


case, this section makes provision for the selection of 


a successor trustee. The office might become vacant 


through death, resignation, removal, failure to qualify 


under section 322 by posting bond, or the reopening of 


a case. If it does, creditors may elect a successor in the 


same manner as they may elect a trustee under the 


previous section. Pending the election of a successor, 


the court may appoint an interim trustee in the usual 


manner if necessary to preserve or prevent loss to the 


estate. If creditors do not elect a successor, or if a 


trustee is needed in a reopened case, then the court ap-


points a disinterested member of the panel of private 


trustees to serve. 


AMENDMENTS 


1986—Subsec. (b). Pub. L. 99–554 amended subsec. (b) 


generally, substituting ‘‘the United States trustee may 


appoint’’ for ‘‘the court may appoint’’ and ‘‘manner 


specified in section 701(a)’’ for ‘‘manner and subject to 


the provisions of section 701 of this title’’. 


Subsec. (c). Pub. L. 99–554 amended subsec. (c) gener-


ally, substituting ‘‘this section or’’ for ‘‘this section, 


or’’, ‘‘then the United States trustee’’ for ‘‘then the 


court’’, designating part of existing provisions as par. 


(1), and, as so designated, substituting ‘‘586(a)(1)’’ for 


‘‘604(f)’’, ‘‘in the case; or’’ for ‘‘in the case.’’, and adding 


par. (2). 
1984—Subsec. (b). Pub. L. 98–353 substituted ‘‘and sub-


ject to the provisions of section 701 of this title’’ for 


‘‘specified in section 701(a) of this title. Sections 701(b) 


and 701(c) of this title apply to such interim trustee’’. 


EFFECTIVE DATE OF 1986 AMENDMENT 


Effective date and applicability of amendment by 


Pub. L. 99–554 dependent upon the judicial district in-


volved, see section 302(d), (e) of Pub. L. 99–554, set out 


as a note under section 581 of Title 28, Judiciary and 


Judicial Procedure. 


EFFECTIVE DATE OF 1984 AMENDMENT 


Amendment by Pub. L. 98–353 effective with respect 


to cases filed 90 days after July 10, 1984, see section 


552(a) of Pub. L. 98–353, set out as a note under section 


101 of this title. 


SECTION REFERRED TO IN OTHER SECTIONS 


This section is referred to in sections 322, 557 of this 


title. 


§ 704. Duties of trustee 


The trustee shall— 
(1) collect and reduce to money the property 


of the estate for which such trustee serves, 


and close such estate as expeditiously as is 


compatible with the best interests of parties 


in interest; 
(2) be accountable for all property received; 
(3) ensure that the debtor shall perform his 


intention as specified in section 521(2)(B) of 


this title; 
(4) investigate the financial affairs of the 


debtor; 
(5) if a purpose would be served, examine 


proofs of claims and object to the allowance of 


any claim that is improper; 
(6) if advisable, oppose the discharge of the 


debtor; 
(7) unless the court orders otherwise, furnish 


such information concerning the estate and 


the estate’s administration as is requested by 


a party in interest; 
(8) if the business of the debtor is authorized 


to be operated, file with the court, with the 


United States trustee, and with any govern-


mental unit charged with responsibility for 


collection or determination of any tax arising 


out of such operation, periodic reports and 


summaries of the operation of such business, 


including a statement of receipts and disburse-


ments, and such other information as the 


United States trustee or the court requires; 


and 
(9) make a final report and file a final ac-


count of the administration of the estate with 


the court and with the United States trustee. 


(Pub. L. 95–598, Nov. 6, 1978, 92 Stat. 2605; Pub. L. 


98–353, title III, §§ 311(a), 474, July 10, 1984, 98 


Stat. 355, 381; Pub. L. 99–554, title II, § 217, Oct. 


27, 1986, 100 Stat. 3100.) 


HISTORICAL AND REVISION NOTES 


LEGISLATIVE STATEMENTS 


Section 704(8) of the Senate amendment is deleted in 


the House amendment. Trustees should give construc-
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tive notice of the commencement of the case in the 


manner specified under section 549(c) of title 11. 


SENATE REPORT NO. 95–989 


The essential duties of the trustee are enumerated in 


this section. Others, or elaborations on these, may be 


prescribed by the Rules of Bankruptcy Procedure to the 


extent not inconsistent with those prescribed by this 


section. The duties are derived from section 47a of the 


Bankruptcy Act [section 75(a) of former title 11]. 


The trustee’s principal duty is to collect and reduce 


to money the property of the estate for which he 


serves, and to close up the estate as expeditiously as is 


compatible with the best interests of parties in inter-


est. He must be accountable for all property received, 


and must investigate the financial affairs of the debtor. 


If a purpose would be served (such as if there are assets 


that will be distributed), the trustee is required to ex-


amine proofs of claims and object to the allowance of 


any claim that is improper. If advisable, the trustee 


must oppose the discharge of the debtor, which is for 


the benefit of general unsecured creditors whom the 


trustee represents. 


The trustee is responsible to furnish such informa-


tion concerning the estate and its administration as is 


requested by a party in interest. If the business of the 


debtor is authorized to be operated, then the trustee is 


required to file with governmental units charged with 


the responsibility for collection or determination of 


any tax arising out of the operation of the business 


periodic reports and summaries of the operation, in-


cluding a statement of receipts and disbursements, and 


such other information as the court requires. He is re-


quired to give constructive notice of the commence-


ment of the case in the manner specified under section 


342(b). 


AMENDMENTS 


1986—Par. (8). Pub. L. 99–554, § 217(1), inserted ‘‘, with 


the United States trustee,’’ after ‘‘with the court’’ and 


‘‘the United States trustee or’’ after ‘‘information as’’. 


Par. (9). Pub. L. 99–554, § 217(2), inserted ‘‘with the 


United States trustee’’ after ‘‘court’’. 


1984—Par. (1). Pub. L. 98–353, § 474, substituted ‘‘close 


such estate’’ for ‘‘close up such estate’’. 


Pars. (3) to (9). Pub. L. 98–353, § 311(a), added par. (3) 


and redesignated former pars. (3) to (8) as (4) to (9), re-


spectively. 


EFFECTIVE DATE OF 1986 AMENDMENT 


Effective date and applicability of amendment by 


Pub. L. 99–554 dependent upon the judicial district in-


volved, see section 302(d), (e) of Pub. L. 99–554, set out 


as a note under section 581 of Title 28, Judiciary and 


Judicial Procedure. 


EFFECTIVE DATE OF 1984 AMENDMENT 


Amendment by Pub. L. 98–353 effective with respect 


to cases filed 90 days after July 10, 1984, see section 


552(a) of Pub. L. 98–353, set out as a note under section 


101 of this title. 


SECTION REFERRED TO IN OTHER SECTIONS 


This section is referred to in sections 782, 1106, 1202, 


1302, 1304 of this title; title 29 section 1342. 


§ 705. Creditors’ committee 


(a) At the meeting under section 341(a) of this 


title, creditors that may vote for a trustee under 


section 702(a) of this title may elect a commit-


tee of not fewer than three, and not more than 


eleven, creditors, each of whom holds an allow-


able unsecured claim of a kind entitled to dis-


tribution under section 726(a)(2) of this title. 


(b) A committee elected under subsection (a) 


of this section may consult with the trustee or 


the United States trustee in connection with the 


administration of the estate, make recom-


mendations to the trustee or the United States 


trustee respecting the performance of the trust-


ee’s duties, and submit to the court or the 


United States trustee any question affecting the 


administration of the estate. 


(Pub. L. 95–598, Nov. 6, 1978, 92 Stat. 2605; Pub. L. 


99–554, title II, § 218, Oct. 27, 1986, 100 Stat. 3100.) 


HISTORICAL AND REVISION NOTES 


LEGISLATIVE STATEMENTS 


Section 705(a) of the House amendment adopts a pro-


vision contained in the Senate amendment that limits 


a committee of creditors to not more than 11; the 


House bill contained no maximum limitation. 


SENATE REPORT NO. 95–989 


This section is derived from section 44b of the Bank-


ruptcy Act [section 72(b) of former title 11] without 


substantial change. It permits election by general unse-


cured creditors of a committee of not fewer than 3 


members and not more than 11 members to consult 


with the trustee in connection with the administration 


of the estate, to make recommendations to the trustee 


respecting the performance of his duties, and to submit 


to the court any question affecting the administration 


of the estate. There is no provision for compensation or 


reimbursement of its counsel. 


AMENDMENTS 


1986—Subsec. (b). Pub. L. 99–554 inserted ‘‘or the 


United States trustee’’ in three places. 


EFFECTIVE DATE OF 1986 AMENDMENT 


Effective date and applicability of amendment by 


Pub. L. 99–554 dependent upon the judicial district in-


volved, see section 302(d), (e) of Pub. L. 99–554, set out 


as a note under section 581 of Title 28, Judiciary and 


Judicial Procedure. 


SECTION REFERRED TO IN OTHER SECTIONS 


This section is referred to in section 782 of this title. 


§ 706. Conversion 


(a) The debtor may convert a case under this 


chapter to a case under chapter 11, 12, or 13 of 


this title at any time, if the case has not been 


converted under section 1112, 1208, or 1307 of this 


title. Any waiver of the right to convert a case 


under this subsection is unenforceable. 


(b) On request of a party in interest and after 


notice and a hearing, the court may convert a 


case under this chapter to a case under chapter 


11 of this title at any time. 


(c) The court may not convert a case under 


this chapter to a case under chapter 12 or 13 of 


this title unless the debtor requests such con-


version. 


(d) Notwithstanding any other provision of 


this section, a case may not be converted to a 


case under another chapter of this title unless 


the debtor may be a debtor under such chapter. 


(Pub. L. 95–598, Nov. 6, 1978, 92 Stat. 2606; Pub. L. 


99–554, title II, § 257(q), Oct. 27, 1986, 100 Stat. 


3115; Pub. L. 103–394, title V, § 501(d)(22), Oct. 22, 


1994, 108 Stat. 4146.) 


HISTORICAL AND REVISION NOTES 


LEGISLATIVE STATEMENTS 


Section 706(a) of the House amendment adopts a pro-


vision contained in the Senate amendment indicating 
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that a waiver of the right to convert a case under sec-


tion 706(a) is unenforceable. The explicit reference in 


title 11 forbidding the waiver of certain rights is not in-


tended to imply that other rights, such as the right to 


file a voluntary bankruptcy case under section 301, may 


be waived. 


Section 706 of the House amendment adopts a similar 


provision contained in H.R. 8200 as passed by the House. 


Competing proposals contained in section 706(c) and 


section 706(d) of the Senate amendment are rejected. 


SENATE REPORT NO. 95–989 


Subsection (a) of this section gives the debtor the 


one-time absolute right of conversion of a liquidation 


case to a reorganization or individual repayment plan 


case. If the case has already once been converted from 


chapter 11 or 13 to chapter 7, then the debtor does not 


have that right. The policy of the provision is that the 


debtor should always be given the opportunity to repay 


his debts, and a waiver of the right to convert a case is 


unenforceable. 


Subsection (b) permits the court, on request of a 


party in interest and after notice and a hearing, to con-


vert the case to chapter 11 at any time. The decision 


whether to convert is left in the sound discretion of the 


court, based on what will most inure to the benefit of 


all parties in interest. 


Subsection (c) is part of the prohibition against in-


voluntary chapter 13 cases, and prohibits the court 


from converting a case to chapter 13 without the debt-


or’s consent. 


Subsection (d) reinforces section 109 by prohibiting 


conversion to a chapter unless the debtor is eligible to 


be a debtor under that chapter. 


AMENDMENTS 


1994—Subsec. (a). Pub. L. 103–394 substituted ‘‘1208, or 


1307’’ for ‘‘1307, or 1208’’. 


1986—Subsec. (a). Pub. L. 99–554, § 257(q)(1), inserted 


references to chapter 12 and section 1208 of this title. 


Subsec. (c). Pub. L. 99–554, § 257(q)(2), inserted ref-


erence to chapter 12. 


EFFECTIVE DATE OF 1994 AMENDMENT 


Amendment by Pub. L. 103–394 effective Oct. 22, 1994, 


and not applicable with respect to cases commenced 


under this title before Oct. 22, 1994, see section 702 of 


Pub. L. 103–394, set out as a note under section 101 of 


this title. 


EFFECTIVE DATE OF 1986 AMENDMENT 


Amendment by Pub. L. 99–554 effective 30 days after 


Oct. 27, 1986, but not applicable to cases commenced 


under this title before that date, see section 302(a), 


(c)(1) of Pub. L. 99–554, set out as a note under section 


581 of Title 28, Judiciary and Judicial Procedure. 


SECTION REFERRED TO IN OTHER SECTIONS 


This section is referred to in sections 348, 1146, 1208, 


1231, 1307 of this title. 


§ 707. Dismissal 


(a) The court may dismiss a case under this 


chapter only after notice and a hearing and only 


for cause, including— 


(1) unreasonable delay by the debtor that is 


prejudicial to creditors; 


(2) nonpayment of any fees or charges re-


quired under chapter 123 of title 28; and 


(3) failure of the debtor in a voluntary case 


to file, within fifteen days or such additional 


time as the court may allow after the filing of 


the petition commencing such case, the infor-


mation required by paragraph (1) of section 


521, but only on a motion by the United States 


trustee. 


(b) After notice and a hearing, the court, on 


its own motion or on a motion by the United 


States trustee, but not at the request or sugges-


tion of any party in interest, may dismiss a case 


filed by an individual debtor under this chapter 


whose debts are primarily consumer debts if it 


finds that the granting of relief would be a sub-


stantial abuse of the provisions of this chapter. 


There shall be a presumption in favor of grant-


ing the relief requested by the debtor. In making 


a determination whether to dismiss a case under 


this section, the court may not take into consid-


eration whether a debtor has made, or continues 


to make, charitable contributions (that meet 


the definition of ‘‘charitable contribution’’ 


under section 548(d)(3)) to any qualified religious 


or charitable entity or organization (as that 


term is defined in section 548(d)(4)). 


(Pub. L. 95–598, Nov. 6, 1978, 92 Stat. 2606; Pub. L. 


98–353, title III, §§ 312, 475, July 10, 1984, 98 Stat. 


355, 381; Pub. L. 99–554, title II, § 219, Oct. 27, 1986, 


100 Stat. 3100; Pub. L. 105–183, § 4(b), June 19, 


1998, 112 Stat. 518.) 


HISTORICAL AND REVISION NOTES 


LEGISLATIVE STATEMENTS 


Section 707 of the House amendment indicates that 


the court may dismiss a case only after notice and a 


hearing. 


SENATE REPORT NO. 95–989 


This section authorizes the court to dismiss a liq-


uidation case only for cause, such as unreasonable 


delay by the debtor that is prejudicial to creditors or 


nonpayment of any fees and charges required under 


chapter 123 [§ 1911 et seq.] of title 28. These causes are 


not exhaustive, but merely illustrative. The section 


does not contemplate, however, that the ability of the 


debtor to repay his debts in whole or in part con-


stitutes adequate cause for dismissal. To permit dis-


missal on that ground would be to enact a non-uniform 


mandatory chapter 13, in lieu of the remedy of bank-


ruptcy. 


AMENDMENTS 


1998—Subsec. (b). Pub. L. 105–183 inserted at end ‘‘In 


making a determination whether to dismiss a case 


under this section, the court may not take into consid-


eration whether a debtor has made, or continues to 


make, charitable contributions (that meet the defini-


tion of ‘charitable contribution’ under section 548(d)(3)) 


to any qualified religious or charitable entity or orga-


nization (as that term is defined in section 548(d)(4)).’’ 


1986—Subsec. (a)(3). Pub. L. 99–554, § 219(a), added par. 


(3). 


Subsec. (b). Pub. L. 99–554, § 219(b), substituted ‘‘mo-


tion or on a motion by the United States trustee, but’’ 


for ‘‘motion and’’. 


1984—Pub. L. 98–353 designated existing provisions as 


subsec. (a) and in pars. (1) and (2) substituted ‘‘or’’ for 


‘‘and’’, and added subsec. (b). 


EFFECTIVE DATE OF 1998 AMENDMENT 


Amendment by Pub. L. 105–183 applicable to any case 


brought under an applicable provision of this title that 


is pending or commenced on or after June 19, 1998, see 


section 5 of Pub. L. 105–183, set out as a note under sec-


tion 544 of this title. 


EFFECTIVE DATE OF 1986 AMENDMENT 


Effective date and applicability of amendment by 


Pub. L. 99–554 dependent upon the judicial district in-


volved, see section 302(d), (e) of Pub. L. 99–554, set out 


as a note under section 581 of Title 28, Judiciary and 


Judicial Procedure. 
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EFFECTIVE DATE OF 1984 AMENDMENT 


Amendment by Pub. L. 98–353 effective with respect 


to cases filed 90 days after July 10, 1984, see section 


552(a) of Pub. L. 98–353, set out as a note under section 


101 of this title. 


RULES PROMULGATED BY SUPREME COURT 


United States Supreme Court to prescribe general 


rules implementing the practice and procedure to be 


followed under subsec. (b) of this section, with section 


2075 of Title 28, Judiciary and Judicial Procedure, to 


apply with respect to such general rules, see section 320 


of Pub. L. 98–353, set out as a note under section 2075 of 


Title 28. 


SUBCHAPTER II—COLLECTION, LIQUIDA-


TION, AND DISTRIBUTION OF THE ES-


TATE 


SUBCHAPTER REFERRED TO IN OTHER SECTIONS 


This subchapter is referred to in section 103 of this 


title; title 15 section 78fff. 


§ 721. Authorization to operate business 


The court may authorize the trustee to oper-


ate the business of the debtor for a limited pe-


riod, if such operation is in the best interest of 


the estate and consistent with the orderly liq-


uidation of the estate. 


(Pub. L. 95–598, Nov. 6, 1978, 92 Stat. 2606.) 


HISTORICAL AND REVISION NOTES 


SENATE REPORT NO. 95–989 


This section is derived from section 2a(5) of the Bank-


ruptcy Act [section 11(a)(5) of former title 11]. It per-


mits the court to authorize the operation of any busi-


ness of the debtor for a limited period, if the operation 


is in the best interest of the estate and consistent with 


orderly liquidation of the estate. An example is the op-


eration of a watch company to convert watch move-


ments and cases into completed watches which will 


bring much higher prices than the component parts 


would have brought. 


SECTION REFERRED TO IN OTHER SECTIONS 


This section is referred to in sections 327, 363, 364 of 


this title. 


§ 722. Redemption 


An individual debtor may, whether or not the 


debtor has waived the right to redeem under this 


section, redeem tangible personal property in-


tended primarily for personal, family, or house-


hold use, from a lien securing a dischargeable 


consumer debt, if such property is exempted 


under section 522 of this title or has been aban-


doned under section 554 of this title, by paying 


the holder of such lien the amount of the al-


lowed secured claim of such holder that is se-


cured by such lien. 


(Pub. L. 95–598, Nov. 6, 1978, 92 Stat. 2606.) 


HISTORICAL AND REVISION NOTES 


LEGISLATIVE STATEMENTS 


Section 722 of the House amendment adopts the posi-


tion taken in H.R. 8200 as passed by the House and re-


jects the alternative contained in section 722 of the 


Senate amendment. 


SENATE REPORT NO. 95–989 


This section is new and is broader than rights of re-


demption under the Uniform Commercial Code. It au-


thorizes an individual debtor to redeem tangible per-


sonal property intended primarily for personal, family, 


or household use, from a lien securing a nonpurchase 


money dischargeable consumer debt. It applies only if 


the debtor’s interest in the property is exempt or has 


been abandoned. 
This right to redeem is a very substantial change 


from current law. To prevent abuses such as may occur 


when the debtor deliberately allows the property to de-


preciate in value, the debtor will be required to pay the 


fair market value of the goods or the amount of the 


claim if the claim is less. The right is personal to the 


debtor and not assignable. 


HOUSE REPORT NO. 95–595 


This section is new and is broader than rights of re-


demption under the Uniform Commercial Code. It au-


thorizes an individual debtor to redeem tangible per-


sonal property intended primarily for personal, family, 


or household use, from a lien securing a dischargeable 


consumer debt. It applies only if the debtor’s interest 


in the property is exempt or has been abandoned. 
The right to redeem extends to the whole of the prop-


erty, not just the debtor’s exempt interest in it. Thus, 


for example, if a debtor owned a $2,000 car, subject to 


a $1,200 lien, the debtor could exempt his $800 interest 


in the car. The debtor is permitted a $1,500 exemption 


in a car, proposed 11 U.S.C. 522(d)(2). This section per-


mits him to pay the holder of the lien $1,200 and redeem 


the entire car, not just the remaining $700 of his exemp-


tion. The redemption is accomplished by paying the 


holder of the lien the amount of the allowed claim se-


cured by the lien. The provision amounts to a right of 


first refusal for the debtor in consumer goods that 


might otherwise be repossessed. The right of redemp-


tion under this section is not waivable. 


SECTION REFERRED TO IN OTHER SECTIONS 


This section is referred to in section 106 of this title. 


§ 723. Rights of partnership trustee against gen-
eral partners 


(a) If there is a deficiency of property of the 


estate to pay in full all claims which are allowed 


in a case under this chapter concerning a part-


nership and with respect to which a general 


partner of the partnership is personally liable, 


the trustee shall have a claim against such gen-


eral partner to the extent that under applicable 


nonbankruptcy law such general partner is per-


sonally liable for such deficiency. 
(b) To the extent practicable, the trustee shall 


first seek recovery of such deficiency from any 


general partner in such partnership that is not 


a debtor in a case under this title. Pending de-


termination of such deficiency, the court may 


order any such partner to provide the estate 


with indemnity for, or assurance of payment of, 


any deficiency recoverable from such partner, or 


not to dispose of property. 
(c) Notwithstanding section 728(c) of this title, 


the trustee has a claim against the estate of 


each general partner in such partnership that is 


a debtor in a case under this title for the full 


amount of all claims of creditors allowed in the 


case concerning such partnership. Notwithstand-


ing section 502 of this title, there shall not be al-


lowed in such partner’s case a claim against 


such partner on which both such partner and 


such partnership are liable, except to any extent 


that such claim is secured only by property of 


such partner and not by property of such part-


nership. The claim of the trustee under this sub-


section is entitled to distribution in such part-


ner’s case under section 726(a) of this title the 
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same as any other claim of a kind specified in 


such section. 


(d) If the aggregate that the trustee recovers 


from the estates of general partners under sub-


section (c) of this section is greater than any de-


ficiency not recovered under subsection (b) of 


this section, the court, after notice and a hear-


ing, shall determine an equitable distribution of 


the surplus so recovered, and the trustee shall 


distribute such surplus to the estates of the gen-


eral partners in such partnership according to 


such determination. 


(Pub. L. 95–598, Nov. 6, 1978, 92 Stat. 2606; Pub. L. 


98–353, title III, § 476, July 10, 1984, 98 Stat. 381; 


Pub. L. 103–394, title II, § 212, Oct. 22, 1994, 108 


Stat. 4125.) 


HISTORICAL AND REVISION NOTES 


LEGISLATIVE STATEMENTS 


Section 723(c) of the House amendment is a com-


promise between similar provisions contained in the 


House bill and Senate amendment. The section makes 


clear that the trustee of a partnership has a claim 


against each general partner for the full amount of all 


claims of creditors allowed in the case concerning the 


partnership. By restricting the trustee’s rights to 


claims of ‘‘creditors,’’ the trustee of the partnership 


will not have a claim against the general partners for 


administrative expenses or claims allowed in the case 


concerning the partnership. As under present law, sec-


tions of the Bankruptcy Act [former title 11] applying 


to codebtors and sureties apply to the relationship of a 


partner with respect to a partnership debtor. See sec-


tions 501(b), 502(e), 506(d)(2), 509, 524(d), and 1301 of title 


11. 


SENATE REPORT NO. 95–989 


This section is a significant departure from present 


law. It repeals the jingle rule, which, for ease of admin-


istration, denied partnership creditors their rights 


against general partners by permitting general part-


ners’ individual creditors to share in their estates first 


to the exclusion of partnership creditors. The result 


under this section more closely tracks generally appli-


cable partnership law, without a significant adminis-


trative burden. 


Subsection (a) specifies that each general partner in 


a partnership debtor is liable to the partnership’s trust-


ee for any deficiency of partnership property to pay in 


full all administrative expenses and all claims against 


the partnership. 


Subsection (b) requires the trustee to seek recovery 


of the deficiency from any general partner that is not 


a debtor in a bankruptcy case. The court is empowered 


to order that partner to indemnify the estate or not to 


dispose of property pending a determination of the defi-


ciency. The language of the subsection is directed to 


cases under the bankruptcy code. However, if, during 


the early stages of the transition period, a partner in 


a partnership is proceeding under the Bankruptcy Act 


[former title 11] while the partnership is proceeding 


under the bankruptcy code, the trustee should not first 


seek recovery against the Bankruptcy Act partner. 


Rather, the Bankruptcy Act partner should be deemed 


for the purposes of this section and the rights of the 


trustee to be proceeding under title 11. 


Subsection (c) requires the partnership trustee to 


seek recovery of the full amount of the deficiency from 


the estate of each general partner that is a debtor in a 


bankruptcy case. The trustee will share equally with 


the partners’ individual creditors in the assets of the 


partners’ estates. Claims of partnership creditors who 


may have filed against the partner will be disallowed to 


avoid double counting. 


Subsection (d) provides for the case where the total 


recovery from all of the bankrupt general partners is 


greater than the deficiency of which the trustee sought 


recovery. This case would most likely occur for a part-


nership with a large number of general partners. If the 


situation arises, the court is required to determine an 


equitable redistribution of the surplus to the estate of 


the general partners. The determination will be based 


on factors such as the relative liability of each of the 


general partners under the partnership agreement and 


the relative rights of each of the general partners in 


the profits of the enterprise under the partnership 


agreement. 


AMENDMENTS 


1994—Subsec. (a). Pub. L. 103–394 substituted ‘‘to the 


extent that under applicable nonbankruptcy law such 


general partner is personally liable for such deficiency’’ 


for ‘‘for the full amount of the deficiency’’. 


1984—Subsec. (a). Pub. L. 98–353, § 476, substituted pro-


visions that the trustee shall have a claim for the full 


amount of the deficiency against a general partner who 


is personally liable with respect to claims concerning 


partnerships which are allowed in a case under this 


chapter, for provisions that each general partner in the 


partnership would be liable to the trustee for the full 


amount of such deficiency. 


Subsec. (c). Pub. L. 98–353, § 476(b), substituted ‘‘such 


partner’s case’’ for ‘‘such case’’ in two places, ‘‘by prop-


erty of such partnership’’ for ‘‘be property of such part-


nership’’, and ‘‘a kind specified in such section’’ for 


‘‘the kind specified in such section’’. 


EFFECTIVE DATE OF 1994 AMENDMENT 


Amendment by Pub. L. 103–394 effective Oct. 22, 1994, 


and not applicable with respect to cases commenced 


under this title before Oct. 22, 1994, see section 702 of 


Pub. L. 103–394, set out as a note under section 101 of 


this title. 


EFFECTIVE DATE OF 1984 AMENDMENT 


Amendment by Pub. L. 98–353 effective with respect 


to cases filed 90 days after July 10, 1984, see section 


552(a) of Pub. L. 98–353, set out as a note under section 


101 of this title. 


SECTION REFERRED TO IN OTHER SECTIONS 


This section is referred to in section 541 of this title. 


§ 724. Treatment of certain liens 


(a) The trustee may avoid a lien that secures 


a claim of a kind specified in section 726(a)(4) of 


this title. 


(b) Property in which the estate has an inter-


est and that is subject to a lien that is not 


avoidable under this title and that secures an al-


lowed claim for a tax, or proceeds of such prop-


erty, shall be distributed— 


(1) first, to any holder of an allowed claim 


secured by a lien on such property that is not 


avoidable under this title and that is senior to 


such tax lien; 


(2) second, to any holder of a claim of a kind 


specified in section 507(a)(1), 507(a)(2), 507(a)(3), 


507(a)(4), 507(a)(5), 507(a)(6), or 507(a)(7) of this 


title, to the extent of the amount of such al-


lowed tax claim that is secured by such tax 


lien; 


(3) third, to the holder of such tax lien, to 


any extent that such holder’s allowed tax 


claim that is secured by such tax lien exceeds 


any amount distributed under paragraph (2) of 


this subsection; 


(4) fourth, to any holder of an allowed claim 


secured by a lien on such property that is not 


avoidable under this title and that is junior to 


such tax lien; 
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(5) fifth, to the holder of such tax lien, to the 


extent that such holder’s allowed claim se-


cured by such tax lien is not paid under para-


graph (3) of this subsection; and 
(6) sixth, to the estate. 


(c) If more than one holder of a claim is enti-


tled to distribution under a particular para-


graph of subsection (b) of this section, distribu-


tion to such holders under such paragraph shall 


be in the same order as distribution to such 


holders would have been other than under this 


section. 
(d) A statutory lien the priority of which is de-


termined in the same manner as the priority of 


a tax lien under section 6323 of the Internal Rev-


enue Code of 1986 shall be treated under sub-


section (b) of this section the same as if such 


lien were a tax lien. 


(Pub. L. 95–598, Nov. 6, 1978, 92 Stat. 2607; Pub. L. 


98–353, title III, § 477, July 10, 1984, 98 Stat. 381; 


Pub. L. 99–554, title II, § 283(r), Oct. 27, 1986, 100 


Stat. 3118; Pub. L. 103–394, title III, § 304(h)(4), 


title V, § 501(d)(23), Oct. 22, 1994, 108 Stat. 4134, 


4146.) 


HISTORICAL AND REVISION NOTES 


LEGISLATIVE STATEMENTS 


Section 724 of the House amendment adopts the pro-


vision taken in the House bill and rejects the provision 


taken in the Senate amendment. In effect, a tax claim 


secured by a lien is treated as a claim between the fifth 


and sixth priority in a case under chapter 7 rather than 


as a secured claim. 
Treatment of certain liens: The House amendment 


modifies present law by requiring the subordination of 


tax liens on both real and personal property to the pay-


ment of claims having a priority. This means that as-


sets are to be distributed from the debtor’s estate to 


pay higher priority claims before the tax claims are 


paid, even though the tax claims are properly secured. 


Under present law and the Senate amendment only tax 


liens on personal property, but not on real property, 


are subordinated to the payment of claims having a pri-


ority above the priority for tax claims. 


SENATE REPORT NO. 95–989 


Subsection (a) of section 724 permits the trustee to 


avoid a lien that secures a fine, penalty, forfeiture, or 


multiple, punitive, or exemplary damages claim to the 


extent that the claim is not compensation for actual 


pecuniary loss. The subsection follows the policy found 


in section 57j of the Bankruptcy Act [section 93(j) of 


former title 11] of protecting unsecured creditors from 


the debtor’s wrongdoing, but expands the protection af-


forded. The lien is made voidable rather than void in 


chapter 7, in order to permit the lien to be revived if 


the case is converted to chapter 11 under which penalty 


liens are not voidable. To make the lien void would be 


to permit the filing of a chapter 7, the voiding of the 


lien, and the conversion to a chapter 11, simply to 


avoid a penalty lien, which should be valid in a reorga-


nization case. 
Subsection (b) governs tax liens. This provision re-


tains the rule of present bankruptcy law (§ 67(C)(3) of 


the Bankruptcy Act [section 107(c)(3) of former title 


11]) that a tax lien on personal property, if not avoid-


able by the trustee, is subordinated in payment to un-


secured claims having a higher priority than unsecured 


tax claims. Those other claims may be satisfied from 


the amount that would otherwise have been applied to 


the tax lien, and any excess of the amount of the lien 


is then applied to the tax. Any personal property (or 


sale proceeds) remaining is to be used to satisfy claims 


secured by liens which are junior to the tax lien. Any 


proceeds remaining are next applied to pay any unpaid 


balance of the tax lien. 


Subsection (d) specifies that any statutory lien whose 


priority is determined in the same manner as a tax lien 


is to be treated as a tax lien under this section, even if 


the lien does not secure a claim for taxes. An example 


is the ERISA [29 U.S.C. 1001 et seq.] lien. 


HOUSE REPORT NO. 95–595 


Subsection (b) governs tax liens. It is derived from 


section 67c(3) of the Bankruptcy Act [section 107(c)(3) of 


former title 11], without substantial modification in re-


sult. It subordinates tax liens to administrative ex-


pense and wage claims, and solves certain circuity of 


liens problems that arise in connection with the subor-


dination. The order of distribution of property subject 


to a tax lien is as follows: First, to holders of liens sen-


ior to the tax lien; second, to administrative expenses, 


wage claims, and consumer creditors that are granted 


priority, but only to the extent of the amount of the al-


lowed tax claim secured by the lien. In other words, the 


priority claimants step into the shoes of the tax collec-


tor. Third, to the tax claimant, to the extent that pri-


ority claimants did not use up his entire claim. Fourth, 


to junior lien holders. Fifth, to the tax collector to the 


extent that he was not paid under paragraph (3). Fi-


nally, any remaining property goes to the estate. The 


result of these provisions are to leave senior and junior 


lienors and holders of unsecured claims undisturbed. If 


there are any liens that are equal in status to the tax 


lien, they share pari passu with the tax lien under the 


distribution provisions of this subsection. 


REFERENCES IN TEXT 


Section 6323 of the Internal Revenue Code of 1986, re-


ferred to in subsec. (d), is classified to section 6323 of 


Title 26, Internal Revenue Code. 


AMENDMENTS 


1994—Subsec. (b)(2). Pub. L. 103–394, § 304(h)(4), sub-


stituted ‘‘507(a)(6), or 507(a)(7)’’ for ‘‘or 507(a)(6)’’. 


Subsec. (d). Pub. L. 103–394, § 501(d)(23), substituted 


‘‘Internal Revenue Code of 1986’’ for ‘‘Internal Revenue 


Code of 1954 (26 U.S.C. 6323)’’. 


1986—Subsec. (b)(2). Pub. L. 99–554 inserted reference 


to section 507(a)(6) of this title. 


1984—Subsec. (b). Pub. L. 98–353, § 477(a)(1), sub-


stituted ‘‘a tax’’ for ‘‘taxes’’ in provisions preceding 


par. (1). 


Subsec. (b)(2). Pub. L. 98–353, § 477(a)(2), substituted 


‘‘any holder of a claim of a kind specified’’ for ‘‘claims 


specified’’, ‘‘section 507(a)(1)’’ for ‘‘sections 507(a)(1)’’, 


and ‘‘or 507(a)(5) of this title’’ for ‘‘and 507(a)(5) of this 


title’’. 


Subsec. (b)(3). Pub. L. 98–353, § 477(a)(3), substituted 


‘‘allowed tax claim’’ for ‘‘allowed claim’’. 


Subsec. (c). Pub. L. 98–353, § 477(b), substituted ‘‘hold-


er of a claim is entitled’’ for ‘‘creditor is entitled’’ and 


‘‘holders’’ for ‘‘creditors’’ in two places. 


Subsec. (d). Pub. L. 98–353, § 477(c), substituted ‘‘the 


priority of which’’ for ‘‘whose priority’’ and ‘‘the same 


as if such lien were a tax lien’’ for ‘‘the same as a tax 


lien’’. 


EFFECTIVE DATE OF 1994 AMENDMENT 


Amendment by Pub. L. 103–394 effective Oct. 22, 1994, 


and not applicable with respect to cases commenced 


under this title before Oct. 22, 1994, see section 702 of 


Pub. L. 103–394, set out as a note under section 101 of 


this title. 


EFFECTIVE DATE OF 1986 AMENDMENT 


Amendment by Pub. L. 99–554 effective 30 days after 


Oct. 27, 1986, see section 302(a) of Pub. L. 99–554, set out 


as a note under section 581 of Title 28, Judiciary and 


Judicial Procedure. 


EFFECTIVE DATE OF 1984 AMENDMENT 


Amendment by Pub. L. 98–353 effective with respect 


to cases filed 90 days after July 10, 1984, see section 
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1 So in original. This title does not contain a section 1009. 


552(a) of Pub. L. 98–353, set out as a note under section 


101 of this title. 


SECTION REFERRED TO IN OTHER SECTIONS 


This section is referred to in sections 106, 303, 349, 502, 


522, 550, 551, 764 of this title; title 26 sections 6327, 7437. 


§ 725. Disposition of certain property 


After the commencement of a case under this 


chapter, but before final distribution of property 


of the estate under section 726 of this title, the 


trustee, after notice and a hearing, shall dispose 


of any property in which an entity other than 


the estate has an interest, such as a lien, and 


that has not been disposed of under another sec-


tion of this title. 


(Pub. L. 95–598, Nov. 6, 1978, 92 Stat. 2607; Pub. L. 


98–353, title III, § 478, July 10, 1984, 98 Stat. 381.) 


HISTORICAL AND REVISION NOTES 


LEGISLATIVE STATEMENTS 


Section 725 of the House amendment adopts the sub-


stance contained in both the House bill and Senate 


amendment but transfers an administrative function to 


the trustee in accordance with the general thrust of 


this legislation to separate the administrative and the 


judicial functions where appropriate. 


SENATE REPORT NO. 95–989 


This section requires the court to determine the ap-


propriate disposition of property in which the estate 


and an entity other than the estate have an interest. It 


would apply, for example, to property subject to a lien 


or property co-owned by the estate and another entity. 


The court must make the determination with respect 


to property that is not disposed of under another sec-


tion of the bankruptcy code, such as by abandonment 


under section 554, by sale or distribution under 363, or 


by allowing foreclosure by a secured creditor by lifting 


the stay under section 362. The purpose of the section 


is to give the court appropriate authority to ensure 


that collateral or its proceeds is returned to the proper 


secured creditor, that consigned or bailed goods are re-


turned to the consignor or bailor and so on. Current 


law is curiously silent on this point, though case law 


has grown to fill the void. The section is in lieu of a 


section that would direct a certain distribution to se-


cured creditors. It gives the court greater flexibility to 


meet the circumstances, and it is broader, permitting 


disposition of property subject to a co-ownership inter-


est. 


AMENDMENTS 


1984—Pub. L. 98–353 substituted ‘‘distribution of prop-


erty of the estate’’ for ‘‘distribution’’. 


EFFECTIVE DATE OF 1984 AMENDMENT 


Amendment by Pub. L. 98–353 effective with respect 


to cases filed 90 days after July 10, 1984, see section 


552(a) of Pub. L. 98–353, set out as a note under section 


101 of this title. 


§ 726. Distribution of property of the estate 


(a) Except as provided in section 510 of this 


title, property of the estate shall be distrib-


uted— 


(1) first, in payment of claims of the kind 


specified in, and in the order specified in, sec-


tion 507 of this title, proof of which is timely 


filed under section 501 of this title or tardily 


filed before the date on which the trustee com-


mences distribution under this section; 


(2) second, in payment of any allowed unse-


cured claim, other than a claim of a kind spec-


ified in paragraph (1), (3), or (4) of this sub-


section, proof of which is— 
(A) timely filed under section 501(a) of this 


title; 
(B) timely filed under section 501(b) or 


501(c) of this title; or 
(C) tardily filed under section 501(a) of this 


title, if— 
(i) the creditor that holds such claim did 


not have notice or actual knowledge of the 


case in time for timely filing of a proof of 


such claim under section 501(a) of this 


title; and 
(ii) proof of such claim is filed in time to 


permit payment of such claim; 


(3) third, in payment of any allowed unse-


cured claim proof of which is tardily filed 


under section 501(a) of this title, other than a 


claim of the kind specified in paragraph (2)(C) 


of this subsection; 
(4) fourth, in payment of any allowed claim, 


whether secured or unsecured, for any fine, 


penalty, or forfeiture, or for multiple, exem-


plary, or punitive damages, arising before the 


earlier of the order for relief or the appoint-


ment of a trustee, to the extent that such fine, 


penalty, forfeiture, or damages are not com-


pensation for actual pecuniary loss suffered by 


the holder of such claim; 
(5) fifth, in payment of interest at the legal 


rate from the date of the filing of the petition, 


on any claim paid under paragraph (1), (2), (3), 


or (4) of this subsection; and 
(6) sixth, to the debtor. 


(b) Payment on claims of a kind specified in 


paragraph (1), (2), (3), (4), (5), (6), (7), or (8) of sec-


tion 507(a) of this title, or in paragraph (2), (3), 


(4), or (5) of subsection (a) of this section, shall 


be made pro rata among claims of the kind spec-


ified in each such particular paragraph, except 


that in a case that has been converted to this 


chapter under section 1009,1 1112, 1208, or 1307 of 


this title, a claim allowed under section 503(b) of 


this title incurred under this chapter after such 


conversion has priority over a claim allowed 


under section 503(b) of this title incurred under 


any other chapter of this title or under this 


chapter before such conversion and over any ex-


penses of a custodian superseded under section 


543 of this title. 
(c) Notwithstanding subsections (a) and (b) of 


this section, if there is property of the kind 


specified in section 541(a)(2) of this title, or pro-


ceeds of such property, in the estate, such prop-


erty or proceeds shall be segregated from other 


property of the estate, and such property or pro-


ceeds and other property of the estate shall be 


distributed as follows: 
(1) Claims allowed under section 503 of this 


title shall be paid either from property of the 


kind specified in section 541(a)(2) of this title, 


or from other property of the estate, as the in-


terest of justice requires. 
(2) Allowed claims, other than claims al-


lowed under section 503 of this title, shall be 


paid in the order specified in subsection (a) of 


this section, and, with respect to claims of a 


kind specified in a particular paragraph of sec-
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tion 507 of this title or subsection (a) of this 


section, in the following order and manner: 
(A) First, community claims against the 


debtor or the debtor’s spouse shall be paid 


from property of the kind specified in sec-


tion 541(a)(2) of this title, except to the ex-


tent that such property is solely liable for 


debts of the debtor. 
(B) Second, to the extent that community 


claims against the debtor are not paid under 


subparagraph (A) of this paragraph, such 


community claims shall be paid from prop-


erty of the kind specified in section 541(a)(2) 


of this title that is solely liable for debts of 


the debtor. 
(C) Third, to the extent that all claims 


against the debtor including community 


claims against the debtor are not paid under 


subparagraph (A) or (B) of this paragraph 


such claims shall be paid from property of 


the estate other than property of the kind 


specified in section 541(a)(2) of this title. 
(D) Fourth, to the extent that community 


claims against the debtor or the debtor’s 


spouse are not paid under subparagraph (A), 


(B), or (C) of this paragraph, such claims 


shall be paid from all remaining property of 


the estate. 


(Pub. L. 95–598, Nov. 6, 1978, 92 Stat. 2608; Pub. L. 


98–353, title III, § 479, July 10, 1984, 98 Stat. 381; 


Pub. L. 99–554, title II, §§ 257(r), 283(s), Oct. 27, 


1986, 100 Stat. 3115, 3118; Pub. L. 103–394, title II, 


§ 213(b), title III, § 304(h)(5), title V, § 501(d)(24), 


Oct. 22, 1994, 108 Stat. 4126, 4134, 4146.) 


HISTORICAL AND REVISION NOTES 


LEGISLATIVE STATEMENTS 


Section 726(a)(4) adopts a provision contained in the 


Senate amendment subordinating prepetition penalties 


and penalties arising in the involuntary gap period to 


the extent the penalties are not compensation for ac-


tual pecuniary laws. 
The House amendment deletes a provision following 


section 726(a)(6) of the Senate amendment providing 


that the term ‘‘claim’’ includes interest due owed be-


fore the date of the filing of the petition as unnecessary 


since a right to payment for interest due is a right to 


payment which is within the definition of ‘‘claim’’ in 


section 101(4) of the House amendment. 


SENATE REPORT NO. 95–989 


This section is the general distribution section for 


liquidation cases. It dictates the order in which dis-


tribution of property of the estate, which has usually 


been reduced to money by the trustee under the re-


quirements of section 704(1). 
First, property is distributed among priority claim-


ants, as determined by section 507, and in the order pre-


scribed by section 507. Second, distribution is to gen-


eral unsecured creditors. This class excludes priority 


creditors and the two classes of subordinated creditors 


specified below. The provision is written to permit dis-


tribution to creditors that tardily file claims if their 


tardiness was due to lack of notice or knowledge of the 


case. Though it is in the interest of the estate to en-


courage timely filing, when tardy filing is not the re-


sult of a failure to act by the creditor, the normal sub-


ordination penalty should not apply. Third distribution 


is to general unsecured creditors who tardily file. 


Fourth distribution is to holders of fine, penalty, for-


feiture, or multiple, punitive, or exemplary damage 


claims. More of these claims are disallowed entirely 


under present law. They are simply subordinated here. 
Paragraph (4) provides that punitive penalties, in-


cluding prepetition tax penalties, are subordinated to 


the payment of all other classes of claims, except 


claims for interest accruing during the case. In effect, 


these penalties are payable out of the estate’s assets 


only if and to the extent that a surplus of assets would 


otherwise remain at the close of the case for distribu-


tion back to the debtor. 
Paragraph (5) provides that postpetition interest on 


prepetition claims is also to be paid to the creditor in 


a subordinated position. Like prepetition penalties, 


such interest will be paid from the estate only if and to 


the extent that a surplus of assets would otherwise re-


main for return to the debtor at the close of the case. 
This section also specifies that interest accrued on 


all claims (including priority and nonpriority tax 


claims) which accrued before the date of the filing of 


the title 11 petition is to be paid in the same order of 


distribution of the estate’s assets as the principal 


amount of the related claims. 
Any surplus is paid to the debtor under paragraph (6). 
Subsection (b) follows current law. It specifies that 


claims within a particular class are to be paid pro rata. 


This provision will apply, of course, only when there 


are inadequate funds to pay the holders of claims of a 


particular class in full. The exception found in the sec-


tion, which also follows current law, specifies that liq-


uidation administrative expenses are to be paid ahead 


of reorganization administrative expenses if the case 


has been converted from a reorganization case to a liq-


uidation case, or from an individual repayment plan 


case to a liquidation case. 
Subsection (c) governs distributions in cases in which 


there is community property and other property of the 


estate. The section requires the two kinds of property 


to be segregated. The distribution is as follows: First, 


administrative expenses are to be paid, as the court de-


termines on any reasonable equitable basis, from both 


kinds of property. The court will divide administrative 


expenses according to such factors as the amount of 


each kind of property in the estate, the cost of preser-


vation and liquidation of each kind of property, and 


whether any particular administrative expenses are at-


tributable to one kind of property or the other. Second, 


claims are to be paid as provided under subsection (a) 


(the normal liquidation case distribution rules) in the 


following order and manner: First, community claims 


against the debtor or the debtor’s spouse are paid from 


community property, except such as is liable solely for 


the debts of the debtor. 
Second, community claims against the debtor, to the 


extent not paid under the first provision, are paid from 


community property that is solely liable for the debts 


of the debtor. Third, community claims, to the extent 


they remain unpaid, and all other claims against the 


debtor, are paid from noncommunity property. Fourth, 


if any community claims against the debtor or the 


debtor’s spouse remain unpaid, they are paid from 


whatever property remains in the estate. This would 


occur if community claims against the debtor’s spouse 


are large in amount and most of the estate’s property 


is property solely liable, under nonbankruptcy law, for 


debts of the debtor. 
The marshalling rules in this section apply only to 


property of the estate. However, they will provide a 


guide to the courts in the interpretation of proposed 11 


U.S.C. 725, relating to distribution of collateral, in 


cases in which there is community property. If a se-


cured creditor has a lien on both community and non-


community property, the marshalling rules here—by 


analogy would dictate that the creditor be satisfied 


first out of community property, and then out of sepa-


rate property. 


AMENDMENTS 


1994—Subsec. (a)(1). Pub. L. 103–394, § 213(b), inserted 


before semicolon at end ‘‘, proof of which is timely 


filed under section 501 of this title or tardily filed be-


fore the date on which the trustee commences distribu-


tion under this section’’. 
Subsec. (b). Pub. L. 103–394, §§ 304(h)(5), 501(d)(24), sub-


stituted ‘‘, (7), or (8)’’ for ‘‘or (7)’’ and ‘‘chapter under 


section 1009, 1112,’’ for ‘‘chapter under section 1112’’. 
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1986—Subsec. (b). Pub. L. 99–554, § 283(s), inserted ref-


erence to par. (7) of section 507(a) of this title. 


Pub. L. 99–554, § 257(r), inserted reference to section 


1208 of this title. 


1984—Subsec. (b). Pub. L. 98–353, § 479(a), substituted 


‘‘each such particular paragraph’’ for ‘‘a particular 


paragraph’’, ‘‘a claim allowed under section 503(b) of 


this title’’ for ‘‘administrative expenses’’ in two places, 


and ‘‘has priority over’’ for ‘‘have priority over’’. 


Subsec. (c)(1). Pub. L. 98–353, § 479(b)(1), substituted 


‘‘Claims allowed under section 503 of this title’’ for 


‘‘Administrative expenses’’. 


Subsec. (c)(2). Pub. L. 98–353, § 479(b)(2), substituted 


‘‘Allowed claims, other than claims allowed under sec-


tion 503 of this title,’’ for ‘‘Claims other than for ad-


ministrative expenses’’. 


EFFECTIVE DATE OF 1994 AMENDMENT 


Amendment by Pub. L. 103–394 effective Oct. 22, 1994, 


and not applicable with respect to cases commenced 


under this title before Oct. 22, 1994, see section 702 of 


Pub. L. 103–394, set out as a note under section 101 of 


this title. 


EFFECTIVE DATE OF 1986 AMENDMENT 


Amendment by section 257 of Pub. L. 99–554 effective 


30 days after Oct. 27, 1986, but not applicable to cases 


commenced under this title before that date, see sec-


tion 302(a), (c)(1) of Pub. L. 99–554, set out as a note 


under section 581 of Title 28, Judiciary and Judicial 


Procedure. 


Amendment by section 283 of Pub. L. 99–554 effective 


30 days after Oct. 27, 1986, see section 302(a) of Pub. L. 


99–554. 


EFFECTIVE DATE OF 1984 AMENDMENT 


Amendment by Pub. L. 98–353 effective with respect 


to cases filed 90 days after July 10, 1984, see section 


552(a) of Pub. L. 98–353, set out as a note under section 


101 of this title. 


SECTION REFERRED TO IN OTHER SECTIONS 


This section is referred to in sections 106, 347, 502, 702, 


705, 723, 724, 725, 752, 766 of this title; title 15 section 


78fff; title 20 section 1087–2. 


§ 727. Discharge 


(a) The court shall grant the debtor a dis-


charge, unless— 


(1) the debtor is not an individual; 


(2) the debtor, with intent to hinder, delay, 


or defraud a creditor or an officer of the estate 


charged with custody of property under this 


title, has transferred, removed, destroyed, mu-


tilated, or concealed, or has permitted to be 


transferred, removed, destroyed, mutilated, or 


concealed— 


(A) property of the debtor, within one year 


before the date of the filing of the petition; 


or 


(B) property of the estate, after the date of 


the filing of the petition; 


(3) the debtor has concealed, destroyed, mu-


tilated, falsified, or failed to keep or preserve 


any recorded information, including books, 


documents, records, and papers, from which 


the debtor’s financial condition or business 


transactions might be ascertained, unless such 


act or failure to act was justified under all of 


the circumstances of the case; 


(4) the debtor knowingly and fraudulently, 


in or in connection with the case— 


(A) made a false oath or account; 


(B) presented or used a false claim; 


(C) gave, offered, received, or attempted to 


obtain money, property, or advantage, or a 


promise of money, property, or advantage, 


for acting or forbearing to act; or 
(D) withheld from an officer of the estate 


entitled to possession under this title, any 


recorded information, including books, docu-


ments, records, and papers, relating to the 


debtor’s property or financial affairs; 


(5) the debtor has failed to explain satisfac-


torily, before determination of denial of dis-


charge under this paragraph, any loss of assets 


or deficiency of assets to meet the debtor’s li-


abilities; 
(6) the debtor has refused, in the case— 


(A) to obey any lawful order of the court, 


other than an order to respond to a material 


question or to testify; 
(B) on the ground of privilege against self- 


incrimination, to respond to a material 


question approved by the court or to testify, 


after the debtor has been granted immunity 


with respect to the matter concerning which 


such privilege was invoked; or 
(C) on a ground other than the properly in-


voked privilege against self-incrimination, 


to respond to a material question approved 


by the court or to testify; 


(7) the debtor has committed any act speci-


fied in paragraph (2), (3), (4), (5), or (6) of this 


subsection, on or within one year before the 


date of the filing of the petition, or during the 


case, in connection with another case, under 


this title or under the Bankruptcy Act, con-


cerning an insider; 


(8) the debtor has been granted a discharge 


under this section, under section 1141 of this 


title, or under section 14, 371, or 476 of the 


Bankruptcy Act, in a case commenced within 


six years before the date of the filing of the pe-


tition; 


(9) the debtor has been granted a discharge 


under section 1228 or 1328 of this title, or under 


section 660 or 661 of the Bankruptcy Act, in a 


case commenced within six years before the 


date of the filing of the petition, unless pay-


ments under the plan in such case totaled at 


least— 


(A) 100 percent of the allowed unsecured 


claims in such case; or 


(B)(i) 70 percent of such claims; and 


(ii) the plan was proposed by the debtor in 


good faith, and was the debtor’s best effort; 


or 


(10) the court approves a written waiver of 


discharge executed by the debtor after the 


order for relief under this chapter. 


(b) Except as provided in section 523 of this 


title, a discharge under subsection (a) of this 


section discharges the debtor from all debts that 


arose before the date of the order for relief 


under this chapter, and any liability on a claim 


that is determined under section 502 of this title 


as if such claim had arisen before the com-


mencement of the case, whether or not a proof 


of claim based on any such debt or liability is 


filed under section 501 of this title, and whether 


or not a claim based on any such debt or liabil-


ity is allowed under section 502 of this title. 
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(c)(1) The trustee, a creditor, or the United 


States trustee may object to the granting of a 


discharge under subsection (a) of this section. 


(2) On request of a party in interest, the court 


may order the trustee to examine the acts and 


conduct of the debtor to determine whether a 


ground exists for denial of discharge. 


(d) On request of the trustee, a creditor, or the 


United States trustee, and after notice and a 


hearing, the court shall revoke a discharge 


granted under subsection (a) of this section if— 


(1) such discharge was obtained through the 


fraud of the debtor, and the requesting party 


did not know of such fraud until after the 


granting of such discharge; 


(2) the debtor acquired property that is prop-


erty of the estate, or became entitled to ac-


quire property that would be property of the 


estate, and knowingly and fraudulently failed 


to report the acquisition of or entitlement to 


such property, or to deliver or surrender such 


property to the trustee; or 


(3) the debtor committed an act specified in 


subsection (a)(6) of this section. 


(e) The trustee, a creditor, or the United 


States trustee may request a revocation of a dis-


charge— 


(1) under subsection (d)(1) of this section 


within one year after such discharge is grant-


ed; or 


(2) under subsection (d)(2) or (d)(3) of this 


section before the later of— 


(A) one year after the granting of such dis-


charge; and 


(B) the date the case is closed. 


(Pub. L. 95–598, Nov. 6, 1978, 92 Stat. 2609; Pub. L. 


98–353, title III, § 480, July 10, 1984, 98 Stat. 382; 


Pub. L. 99–554, title II, §§ 220, 257(s), Oct. 27, 1986, 


100 Stat. 3101, 3116.) 


HISTORICAL AND REVISION NOTES 


LEGISLATIVE STATEMENTS 


Sections 727(a) (8) and (9) of the House amendment 


represent a compromise between provisions contained 


in section 727(a)(8) of the House bill and Senate amend-


ment. Section 727(a)(8) of the House amendment adopts 


section 727(a)(8) of the House bill. However, section 


727(a)(9) of the House amendment contains a com-


promise based on section 727(a)(8) of the Senate amend-


ment with respect to the circumstances under which a 


plan by way of composition under Chapter XIII of the 


Bankruptcy Act [chapter 13 of former title 11] should be 


a bar to discharge in a subsequent proceeding under 


title 11. The paragraph provides that a discharge under 


section 660 or 661 of the Bankruptcy Act [section 1060 or 


1061 of former title 11] or section 1328 of title 11 in a 


case commenced within 6 years before the date of the 


filing of the petition in a subsequent case, operates as 


a bar to discharge unless, first, payments under the 


plan totaled at least 100 percent of the allowed unse-


cured claims in the case; or second, payments under the 


plan totaled at least 70 percent of the allowed unse-


cured claims in the case and the plan was proposed by 


the debtor in good faith and was the debtor’s best ef-


fort. 


It is expected that the Rules of Bankruptcy Proce-


dure will contain a provision permitting the debtor to 


request a determination of whether a plan is the debt-


or’s ‘‘best effort’’ prior to confirmation of a plan in a 


case under chapter 13 of title 11. In determining wheth-


er a plan is the debtor’s ‘‘best effort’’ the court will 


evaluate several factors. Different facts and circum-


stances in cases under chapter 13 operate to make any 


rule of thumb of limited usefulness. The court should 


balance the debtor’s assets, including family income, 


health insurance, retirement benefits, and other 


wealth, a sum which is generally determinable, against 


the foreseeable necessary living expenses of the debtor 


and the debtor’s dependents, which unfortunately is 


rarely quantifiable. In determining the expenses of the 


debtor and the debtor’s dependents, the court should 


consider the stability of the debtor’s employment, if 


any, the age of the debtor, the number of the debtor’s 


dependents and their ages, the condition of equipment 


and tools necessary to the debtor’s employment or to 


the operation of his business, and other foreseeable ex-


penses that the debtor will be required to pay during 


the period of the plan, other than payments to be made 


to creditors under the plan. 
Section 727(a)(10) of the House amendment clarifies a 


provision contained in section 727(a)(9) of the House bill 


and Senate amendment indicating that a discharge 


may be barred if the court approves a waiver of dis-


charge executed in writing by the debtor after the 


order for relief under chapter 7. 
Section 727(b) of the House amendment adopts a simi-


lar provision contained in the Senate amendment 


modifying the effect of discharge. The provision makes 


clear that the debtor is discharged from all debts that 


arose before the date of the order for relief under chap-


ter 7 in addition to any debt which is determined under 


section 502 as if it were a prepetition claim. Thus, if a 


case is converted from chapter 11 or chapter 13 to a 


case under chapter 7, all debts prior to the time of con-


version are discharged, in addition to debts determined 


after the date of conversion of a kind specified in sec-


tion 502, that are to be determined as prepetition 


claims. This modification is particularly important 


with respect to an individual debtor who files a petition 


under chapter 11 or chapter 13 of title 11 if the case is 


converted to chapter 7. The logical result of the House 


amendment is to equate the result that obtains wheth-


er the case is converted from another chapter to chap-


ter 7, or whether the other chapter proceeding is dis-


missed and a new case is commenced by filing a peti-


tion under chapter 7. 


SENATE REPORT NO. 95–989 


This section is the heart of the fresh start provisions 


of the bankruptcy law. Subsection (a) requires the 


court to grant a debtor a discharge unless one of nine 


conditions is met. The first condition is that the debtor 


is not an individual. This is a change from present law, 


under which corporations and partnerships may be dis-


charged in liquidation cases, though they rarely are. 


The change in policy will avoid trafficking in corporate 


shells and in bankrupt partnerships. ‘‘Individual’’ in-


cludes a deceased individual, so that if the debtor dies 


during the bankruptcy case, he will nevertheless be re-


leased from his debts, and his estate will not be liable 


for them. Creditors will be entitled to only one satis-


faction—from the bankruptcy estate and not from the 


probate estate. 
The next three grounds for denial of discharge center 


on the debtor’s wrongdoing in or in connection with the 


bankruptcy case. They are derived from Bankruptcy 


Act § 14c [section 32(c) of former title 11]. If the debtor, 


with intent to hinder, delay, or defraud his creditors or 


an officer of the estate, has transferred, removed, de-


stroyed, mutilated, or concealed, or has permitted any 


such action with respect to, property of the debtor 


within the year preceding the case, or property of the 


estate after the commencement of the case, then the 


debtor is denied discharge. The debtor is also denied 


discharge if he has concealed, destroyed, mutilated, fal-


sified, or failed to keep or preserve any books and 


records from which his financial condition might be as-


certained, unless the act or failure to act was justified 


under all the circumstances of the case. The fourth 


ground for denial of discharge is the commission of a 


bankruptcy crime, although the standard of proof is 


preponderance of the evidence rather than proof beyond 


a reasonable doubt. These crimes include the making of 
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a false oath or account, the use or presentation of a 


false claim, the giving or receiving of money for acting 


or forbearing to act, and the withholding from an offi-


cer of the estate entitled to possession of books and 


records relating to the debtor’s financial affairs. 
The fifth ground for denial of discharge is the failure 


of the debtor to explain satisfactorily any loss of assets 


or deficiency of assets to meet the debtor’s liabilities. 


The sixth ground concerns refusal to testify. It is a 


change from present law, under which the debtor may 


be denied discharge for legitimately exercising his 


right against self-incrimination. Under this provision, 


the debtor may be denied discharge if he refuses to 


obey any lawful order of the court, or if he refuses to 


testify after having been granted immunity or after im-


properly invoking the constitutional privilege against 


self-incrimination. 
The seventh ground for denial of discharge is the 


commission of an act specified in grounds two through 


six during the year before the debtor’s case in connec-


tion with another bankruptcy case concerning an in-


sider. 
The eighth ground for denial of discharge is derived 


from § 14c(5) of the Bankruptcy Act [section 32(c)(5) of 


former title 11]. If the debtor has been granted a dis-


charge in a case commenced within 6 years preceding 


the present bankruptcy case, he is denied discharge. 


This provision, which is no change from current law 


with respect to straight bankruptcy, is the 6-year bar 


to discharge. Discharge under chapter 11 will bar a dis-


charge for 6 years. As under current law, confirmation 


of a composition wage earner plan under chapter 13 is 


a basis for invoking the 6-year bar. 
The ninth ground is approval by the court of a waiver 


of discharge. 
Subsection (b) specifies that the discharge granted 


under this section discharges the debtor from all debts 


that arose before the date of the order for relief. It is 


irrelevant whether or not a proof of claim was filed 


with respect to the debt, and whether or not the claim 


based on the debt was allowed. 
Subsection (c) permits the trustee, or a creditor, to 


object to discharge. It also permits the court, on re-


quest of a party in interest, to order the trustee to ex-


amine the acts and conduct of the debtor to determine 


whether a ground for denial of discharge exists. 
Subsection (d) requires the court to revoke a dis-


charge already granted in certain circumstances. If the 


debtor obtained the discharge through fraud, if he ac-


quired and concealed property of the estate, or if he re-


fused to obey a court order or to testify, the discharge 


is to be revoked. 
Subsection (e) permits the trustee or a creditor to re-


quest revocation of a discharge within 1 year after the 


discharge is granted, on the grounds of fraud, and with-


in one year of discharge or the date of the closing of 


the case, whichever is later, on other grounds. 


REFERENCES IN TEXT 


The Bankruptcy Act, referred to in subsec. (a)(7), is 


act July 1, 1898, ch. 541, 30 Stat. 544, as amended, which 


was classified generally to former Title 11. 
Sections 14, 371, and 476 of the Bankruptcy Act, re-


ferred to in subsec. (a)(8), are section 14 of act July 1, 


1898, ch. 541, 30 Stat. 550, section 371 of act July 1, 1898, 


ch. 541, as added June 22, 1938, ch. 575, § 1, 52 Stat. 912, 


and section 476 of act July 1, 1898, ch. 541, as added June 


22, 1938, ch. 575, § 1, 52 Stat. 924, which were classified to 


sections 32, 771, and 876 of former Title 11. 
Sections 660 and 661 of the Bankruptcy Act, referred 


to in subsec. (a)(9), are sections 660 and 661 of act July 


1, 1898, ch. 541, as added June 22, 1938, ch. 575, § 1, 52 


Stat. 935, 936, which were classified to sections 1060 and 


1061 of former Title 11. 


AMENDMENTS 


1986—Subsec. (a)(9). Pub. L. 99–554, § 257(s), inserted 


reference to section 1228 of this title. 
Subsec. (c). Pub. L. 99–554, § 220, amended subsec. (c) 


generally, substituting ‘‘The trustee, a creditor, or the 


United States trustee may object’’ for ‘‘The trustee or 


a creditor may object’’ in par. (1). 


Subsec. (d). Pub. L. 99–554, § 220, amended subsec. (d) 


generally, substituting ‘‘, a creditor, or the United 


States trustee,’’ for ‘‘or a creditor,’’ in provisions pre-


ceding par. (1) and ‘‘acquisition of or entitlement to 


such property’’ for ‘‘acquisition of, or entitlement to, 


such property’’ in par. (2). 


Subsec. (e). Pub. L. 99–554, § 220, amended subsec. (e) 


generally, substituting ‘‘The trustee, a creditor, or the 


United States trustee may’’ for ‘‘The trustee or a credi-


tor may’’ in provisions preceding par. (1), ‘‘section 


within’’ for ‘‘section, within’’ and ‘‘discharge is grant-


ed’’ for ‘‘discharge was granted’’ in par. (1), ‘‘section be-


fore’’ for ‘‘section, before’’ in provisions of par. (2) pre-


ceding subpar. (A), and ‘‘discharge; and’’ for ‘‘discharge; 


or’’ in par. (2)(A). 


1984—Subsec. (a)(6)(C). Pub. L. 98–353, § 480(a)(1), sub-


stituted ‘‘properly’’ for ‘‘property’’. 


Subsec. (a)(7). Pub. L. 98–353, § 480(a)(2), inserted 


‘‘, under this title or under the Bankruptcy Act,’’ after 


‘‘another case’’. 


Subsec. (a)(8). Pub. L. 98–353, § 480(a)(3), substituted 


‘‘371,’’ for ‘‘371’’. 


Subsec. (c)(1). Pub. L. 98–353, § 480(b), substituted ‘‘to 


the granting of a discharge’’ for ‘‘to discharge’’. 


Subsec. (e)(2)(A). Pub. L. 98–353, § 480(c), substituted 


‘‘or’’ for ‘‘and’’. 


EFFECTIVE DATE OF 1986 AMENDMENT 


Amendment by section 257 of Pub. L. 99–554 effective 


30 days after Oct. 27, 1986, but not applicable to cases 


commenced under this title before that date, see sec-


tion 302(a), (c)(1) of Pub. L. 99–554, set out as a note 


under section 581 of Title 28, Judiciary and Judicial 


Procedure. 


Effective date and applicability of amendment by sec-


tion 220 of Pub. L. 99–554 dependent upon the judicial 


district involved, see section 302(d), (e) of Pub. L. 


99–554. 


EFFECTIVE DATE OF 1984 AMENDMENT 


Amendment by Pub. L. 98–353 effective with respect 


to cases filed 90 days after July 10, 1984, see section 


552(a) of Pub. L. 98–353, set out as a note under section 


101 of this title. 


SECTION REFERRED TO IN OTHER SECTIONS 


This section is referred to in sections 348, 523, 524, 1141 


of this title; title 12 section 1715z–1a. 


§ 728. Special tax provisions 


(a) For the purposes of any State or local law 


imposing a tax on or measured by income, the 


taxable period of a debtor that is an individual 


shall terminate on the date of the order for re-


lief under this chapter, unless the case was con-


verted under section 1112 or 1208 of this title. 


(b) Notwithstanding any State or local law im-


posing a tax on or measured by income, the 


trustee shall make tax returns of income for the 


estate of an individual debtor in a case under 


this chapter or for a debtor that is a corporation 


in a case under this chapter only if such estate 


or corporation has net taxable income for the 


entire period after the order for relief under this 


chapter during which the case is pending. If such 


entity has such income, or if the debtor is a 


partnership, then the trustee shall make and file 


a return of income for each taxable period dur-


ing which the case was pending after the order 


for relief under this chapter. 


(c) If there are pending a case under this chap-


ter concerning a partnership and a case under 


this chapter concerning a partner in such part-


nership, a governmental unit’s claim for any un-
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paid liability of such partner for a State or local 


tax on or measured by income, to the extent 


that such liability arose from the inclusion in 


such partner’s taxable income of earnings of 


such partnership that were not withdrawn by 


such partner, is a claim only against such part-


nership. 


(d) Notwithstanding section 541 of this title, if 


there are pending a case under this chapter con-


cerning a partnership and a case under this 


chapter concerning a partner in such partner-


ship, then any State or local tax refund or re-


duction of tax of such partner that would have 


otherwise been property of the estate of such 


partner under section 541 of this title— 


(1) is property of the estate of such partner-


ship to the extent that such tax refund or re-


duction of tax is fairly apportionable to losses 


sustained by such partnership and not reim-


bursed by such partner; and 


(2) is otherwise property of the estate of 


such partner. 


(Pub. L. 95–598, Nov. 6, 1978, 92 Stat. 2611; Pub. L. 


98–353, title III, § 481, July 10, 1984, 98 Stat. 382; 


Pub. L. 99–554, title II, § 257(t), Oct. 27, 1986, 100 


Stat. 3116.) 


HISTORICAL AND REVISION NOTES 


LEGISLATIVE STATEMENTS 


Section 728 of the House amendment adopts a provi-


sion contained in the House bill that was deleted by the 


Senate amendment. 


Liquidations: The House bill contained special tax 


provisions concerning the treatment of liquidations 


cases for State and local tax laws. These provisions 


deal with the taxable years of an individual debtor, re-


turn-filing requirements, and rules allocating State 


and local tax liabilities and refunds between a bank-


rupt partner and the partnership of which he is a mem-


ber. The Senate amendment deleted these rules pending 


consideration of the Federal tax treatment of bank-


ruptcy in the next Congress. The House amendment re-


turns these provisions to the bill in order that they 


may be studied by the bankruptcy and tax bars who 


may wish to submit comments to Congress in connec-


tion with its consideration of these provisions in the 


next Congress. 


SENATE REPORT NO. 95–989 


Section 728 of title 11 applies only to state and local 


taxation. This provision contains four subsections 


which embody special tax provisions that apply in a 


case under chapter 7. Subsection (a) terminates the 


taxable year of an individual debtor on the date of the 


order for relief under chapter 7 of title 11. The date of 


termination of the individual’s taxable year is the date 


on which the estate first becomes a separate taxable 


entity. If the case was originally filed under chapter 11 


of title 11, then the estate would have been made a sep-


arate taxable entity on the date of the order for relief 


under that chapter. In the rare case of a multiple con-


version, then the date of the order for relief under the 


first chapter under which the estate was a separate tax-


able entity is controlling. 


Subsection (b) permits the trustee of the estate of an 


individual debtor or a corporation in a case under chap-


ter 7 of title 11 to make a tax return only if the estate 


or corporation has net taxable income for the entire 


case. If the estate or corporation has net taxable in-


come at the close of the case, then the trustee files an 


income tax return for each tax year during which the 


case was pending. The trustee of a partnership debtor 


must always file returns for each such taxable period. 


Subsection (c) sets forth a marshalling rule pertain-


ing to tax claims against a partner and a partnership 


in a case under chapter 7 of title 11. To the extent that 


the income tax liability arose from the inclusion of un-


distributed earnings in the partner’s taxable income, 


the court is required to disallow the tax claim against 


the partner’s estate and to allow such claim against 


the partnership estate. No burden is placed on the tax-


ing authority; the taxing authority should file a com-


plete proof of claim in each case and the court will exe-


cute the marshalling. If the partnership’s assets are in-


sufficient to satisfy partnership creditors in full, then 


section 723(c) of title 11 will apply, notwithstanding 


this subsection, to allow any unsatisfied tax claims to 


be asserted by the partnership trustee against the es-


tate of the partner. The marshalling rule under this 


subsection applies only for purposes of allowance and 


distribution. Thus the tax claim may be nondischarge-


able with respect to an individual partner. 


Subsection (d) requires the court to apportion any 


tax refund or reduction of tax between the estate of a 


partner and the estate of his partnership. The standard 


of apportionment entitles the partnership estate to re-


ceive that part of the tax refund or reduction that is 


attributable to losses sustained by the partnership that 


were deducted by the partner but for which the partner 


never reimbursed the partnership. The partner’s estate 


receives any part not allocated to the partnership es-


tate. The section applies notwithstanding section 541 of 


title 11, which includes the partner’s right to a tax re-


fund or to reduction of tax as property of the partner’s 


estate. 


AMENDMENTS 


1986—Subsec. (a). Pub. L. 99–554 inserted reference to 


section 1208 of this title. 


1984—Subsec. (c). Pub. L. 98–353, § 481(a), substituted 


‘‘taxable income’’ for ‘‘taxable income,’’. 


Subsec. (d)(2). Pub. L. 98–353, § 481(b), substituted ‘‘is 


otherwise property of the estate of such partner’’ for 


‘‘is property of the estate of such partner otherwise’’. 


EFFECTIVE DATE OF 1986 AMENDMENT 


Amendment by Pub. L. 99–554 effective 30 days after 


Oct. 27, 1986, but not applicable to cases commenced 


under this title before that date, see section 302(a), 


(c)(1) of Pub. L. 99–554, set out as a note under section 


581 of Title 28, Judiciary and Judicial Procedure. 


EFFECTIVE DATE OF 1984 AMENDMENT 


Amendment by Pub. L. 98–353 effective with respect 


to cases filed 90 days after July 10, 1984, see section 


552(a) of Pub. L. 98–353, set out as a note under section 


101 of this title. 


SECTION REFERRED TO IN OTHER SECTIONS 


This section is referred to in sections 106, 346, 348, 723 


of this title. 


SUBCHAPTER III—STOCKBROKER 


LIQUIDATION 


SUBCHAPTER REFERRED TO IN OTHER SECTIONS 


This subchapter is referred to in sections 103, 783 of 


this title. 


§ 741. Definitions for this subchapter 


In this subchapter— 


(1) ‘‘Commission’’ means Securities and Ex-


change Commission; 


(2) ‘‘customer’’ includes— 


(A) entity with whom a person deals as 


principal or agent and that has a claim 


against such person on account of a security 


received, acquired, or held by such person in 


the ordinary course of such person’s business 


as a stockbroker, from or for the securities 


account or accounts of such entity— 
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(i) for safekeeping; 
(ii) with a view to sale; 
(iii) to cover a consummated sale; 
(iv) pursuant to a purchase; 
(v) as collateral under a security agree-


ment; or 
(vi) for the purpose of effecting registra-


tion of transfer; and 


(B) entity that has a claim against a per-


son arising out of— 
(i) a sale or conversion of a security re-


ceived, acquired, or held as specified in 


subparagraph (A) of this paragraph; or 
(ii) a deposit of cash, a security, or other 


property with such person for the purpose 


of purchasing or selling a security; 


(3) ‘‘customer name security’’ means secu-


rity— 
(A) held for the account of a customer on 


the date of the filing of the petition by or on 


behalf of the debtor; 
(B) registered in such customer’s name on 


such date or in the process of being so reg-


istered under instructions from the debtor; 


and 
(C) not in a form transferable by delivery 


on such date; 


(4) ‘‘customer property’’ means cash, secu-


rity, or other property, and proceeds of such 


cash, security, or property, received, acquired, 


or held by or for the account of the debtor, 


from or for the securities account of a cus-


tomer— 
(A) including— 


(i) property that was unlawfully con-


verted from and that is the lawful property 


of the estate; 
(ii) a security held as property of the 


debtor to the extent such security is nec-


essary to meet a net equity claim of a cus-


tomer based on a security of the same 


class and series of an issuer; 
(iii) resources provided through the use 


or realization of a customer’s debit cash 


balance or a debit item includible in the 


Formula for Determination of Reserve Re-


quirement for Brokers and Dealers as pro-


mulgated by the Commission under the Se-


curities Exchange Act of 1934; and 
(iv) other property of the debtor that 


any applicable law, rule, or regulation re-


quires to be set aside or held for the bene-


fit of a customer, unless including such 


property as customer property would not 


significantly increase customer property; 


but 


(B) not including— 
(i) a customer name security delivered to 


or reclaimed by a customer under section 


751 of this title; or 
(ii) property to the extent that a cus-


tomer does not have a claim against the 


debtor based on such property; 


(5) ‘‘margin payment’’ means payment or de-


posit of cash, a security, or other property, 


that is commonly known to the securities 


trade as original margin, initial margin, main-


tenance margin, or variation margin, or as a 


mark-to-market payment, or that secures an 


obligation of a participant in a securities 


clearing agency; 


(6) ‘‘net equity’’ means, with respect to all 


accounts of a customer that such customer 


has in the same capacity— 


(A)(i) aggregate dollar balance that would 


remain in such accounts after the liquida-


tion, by sale or purchase, at the time of the 


filing of the petition, of all securities posi-


tions in all such accounts, except any cus-


tomer name securities of such customer; 


minus 


(ii) any claim of the debtor against such 


customer in such capacity that would have 


been owing immediately after such liquida-


tion; plus 


(B) any payment by such customer to the 


trustee, within 60 days after notice under 


section 342 of this title, of any business re-


lated claim of the debtor against such cus-


tomer in such capacity; 


(7) ‘‘securities contract’’ means contract for 


the purchase, sale, or loan of a security, in-


cluding an option for the purchase or sale of a 


security, certificate of deposit, or group or 


index of securities (including any interest 


therein or based on the value thereof), or any 


option entered into on a national securities 


exchange relating to foreign currencies, or the 


guarantee of any settlement of cash or securi-


ties by or to a securities clearing agency; 


(8) ‘‘settlement payment’’ means a prelimi-


nary settlement payment, a partial settlement 


payment, an interim settlement payment, a 


settlement payment on account, a final settle-


ment payment, or any other similar payment 


commonly used in the securities trade; and 


(9) ‘‘SIPC’’ means Securities Investor Pro-


tection Corporation. 


(Pub. L. 95–598, Nov. 6, 1978, 92 Stat. 2611; Pub. L. 


97–222, § 8, July 27, 1982, 96 Stat. 237; Pub. L. 


98–353, title III, § 482, July 10, 1984, 98 Stat. 382; 


Pub. L. 103–394, title V, § 501(d)(25), Oct. 22, 1994, 


108 Stat. 4146.) 


HISTORICAL AND REVISION NOTES 


LEGISLATIVE STATEMENTS 


Section 741(6) of the House bill and Senate amend-


ment is deleted by the House amendment since the de-


fined term is used only in section 741(4)(A)(iii). A cor-


responding change is made in that section. 


SENATE REPORT NO. 95–989 


Section 741 sets forth definitions for subchapter III of 


chapter 7. 


Paragraph (1) defines ‘‘Commission’’ to mean the Se-


curities and Exchange Commission. 


Paragraph (2) defines ‘‘customer’’ to include anybody 


that interacts with the debtor in a capacity that con-


cerns securities transactions. The term embraces cash 


or margin customers of a broker or dealer in the broad-


est sense. 


Paragraph (3) defines ‘‘customer name security’’ in a 


restrictive fashion to include only non-transferable se-


curities that are registered, or in the process of being 


registered in a customer’s own name. The securities 


must not be endorsed by the customer and the stock-


broker must not be able to legally transfer the securi-


ties by delivery, by a power of attorney, or otherwise. 


Paragraph (4) defines ‘‘customer property’’ to include 


all property of the debtor that has been segregated for 


customers or property that should have been seg-
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regated but was unlawfully converted. Clause (i) refers 


to customer property not properly segregated by the 


debtor or customer property converted and then recov-


ered so as to become property of the estate. Unlawfully 


converted property that has been transferred to a third 


party is excluded until it is recovered as property of 


the estate by virtue of the avoiding powers. The con-


cept excludes customer name securities that have been 


delivered to or reclaimed by a customer and any prop-


erty properly belonging to the stockholder, such as 


money deposited by a customer to pay for securities 


that the stockholder has distributed to such customer. 


Paragraph (5) [enacted as (6)] defines ‘‘net equity’’ to 


establish the extent to which a customer will be enti-


tled to share in the single and separate fund. Accounts 


of a customer are aggregated and offset only to the ex-


tent the accounts are held by the customer in the same 


capacity. Thus, a personal account is separate from an 


account held as trustee. In a community property state 


an account held for the community is distinct from an 


account held as separate property. 


The net equity is computed by liquidating all securi-


ties positions in the accounts and crediting the account 


with any amount due to the customer. Regardless of 


the actual dates, if any, of liquidation, the customer is 


only entitled to the liquidation value at the time of the 


filing of the petition. To avoid double counting, the liq-


uidation value of customer name securities belonging 


to a customer is excluded from net equity. Thus, clause 


(ii) includes claims against a customer resulting from 


the liquidation of a security under clause (i). The value 


of a security on which trading has been suspended at 


the time of the filing of the petition will be estimated. 


Once the net liquidation value is computed, any 


amount that the customer owes to the stockbroker is 


subtracted including any amount that would be owing 


after the hypothetical liquidation, such as brokerage 


fees. Debts owed by the customer to the debtor, other 


than in a securities related transaction, will not reduce 


the net equity of the customer. Finally, net equity is 


increased by any payment by the customer to the debt-


or actually paid within 60 days after notice. The prin-


cipal reason a customer would make such a payment is 


to reclaim customer name securities under § 751. 


Paragraph (6) defines ‘‘1934 Act’’ to mean the Securi-


ties Exchange Act of 1934 [15 U.S.C. 78a et seq.]. 


Paragraph (7) [enacted as (9)] defines ‘‘SIPC’’ to mean 


the Securities Investor Protection Corporation. 


REFERENCES IN TEXT 


The Securities Exchange Act of 1934, referred to in 


par. (4)(A)(iii), is act June 6, 1934, ch. 404, 48 Stat. 881, 


as amended, which is classified principally to chapter 


2B (§ 78a et seq.) of Title 15, Commerce and Trade. For 


complete classification of this Act to the Code, see sec-


tion 78a of Title 15 and Tables. 


AMENDMENTS 


1994—Par. (4)(A)(iii). Pub. L. 103–394 struck out ‘‘(15 


U.S.C. 78a et seq.)’’ after ‘‘Act of 1934’’. 


1984—Par. (2)(A). Pub. L. 98–353, § 482(1), substituted 


‘‘with whom a person deals’’ for ‘‘with whom the debtor 


deals’’, ‘‘that has a claim’’ for ‘‘that holds a claim’’, 


‘‘against such person’’ for ‘‘against the debtor’’, ‘‘held 


by such person’’ for ‘‘held by the debtor’’, and ‘‘such 


person’s business as a stockbroker,’’ for ‘‘business as a 


stockbroker’’. 


Par. (2)(B). Pub. L. 98–353, § 482(2)(A), (B), substituted 


‘‘has a claim’’ for ‘‘holds a claim’’ and ‘‘against a per-


son’’ for ‘‘against the debtor’’ in provisions preceding 


cl. (i). 


Par. (2)(B)(ii). Pub. L. 98–353, § 482(2)(C), substituted 


‘‘such person’’ for ‘‘the debtor’’. 


Par. (4)(A)(i). Pub. L. 98–353, § 482(3), substituted 


‘‘from and that is the lawful’’ for ‘‘and that is’’. 


Par. (6)(A)(i). Pub. L. 98–353, § 482(4), inserted a 


comma after ‘‘petition’’ and ‘‘any’’ after ‘‘except’’. 


Par. (7). Pub. L. 98–353, § 482(5), amended par. (7) gen-


erally, inserting provisions relating to options for the 


purchase or sale of certificates of deposit, or a group or 


index of securities (including any interest therein or 


based on the value thereof), or any option entered into 


on a national securities exchange relating to foreign 


currencies. 
Par. (8). Pub. L. 98–353, § 482(6), inserted ‘‘a final set-


tlement payment,’’. 
1982—Par. (4). Pub. L. 97–222, § 8(1), struck out ‘‘at any 


time’’ after ‘‘security, or property,’’ in provisions pre-


ceding subpar. (A), and inserted ‘‘of a customer’’ after 


‘‘claim’’ in subpar. (A)(ii). 
Par. (5). Pub. L. 97–222, § 8(3), added par. (5). Former 


par. (5) redesignated (6). 
Par. (6). Pub. L. 97–222, § 8(2), (4), redesignated former 


par. (5) as (6), in provisions preceding subpar. (A), sub-


stituted ‘‘all accounts of a customer that such cus-


tomer has’’ for ‘‘the aggregate of all of a customer’s ac-


counts that such customer holds’’, in subpar. (A)(2) in-


serted ‘‘in such capacity’’, and in subpar. (B) inserted 


‘‘in such capacity’’. Former par. (6) redesignated (9). 
Pars. (7), (8). Pub. L. 97–222, § 8(5), added pars. (7) and 


(8). 
Par. (9). Pub. L. 97–222, § 8(2), (6), redesignated former 


par. (6) as (9) and substituted ‘‘Securities’’ for ‘‘Secu-


rity’’. 


EFFECTIVE DATE OF 1994 AMENDMENT 


Amendment by Pub. L. 103–394 effective Oct. 22, 1994, 


and not applicable with respect to cases commenced 


under this title before Oct. 22, 1994, see section 702 of 


Pub. L. 103–394, set out as a note under section 101 of 


this title. 


EFFECTIVE DATE OF 1984 AMENDMENT 


Amendment by Pub. L. 98–353 effective with respect 


to cases filed 90 days after July 10, 1984, see section 


552(a) of Pub. L. 98–353, set out as a note under section 


101 of this title. 


SECTION REFERRED TO IN OTHER SECTIONS 


This section is referred to in sections 101, 362, 546, 548, 


555, 752 of this title; title 12 sections 1787, 1821. 


§ 742. Effect of section 362 of this title in this sub-
chapter 


Notwithstanding section 362 of this title, SIPC 


may file an application for a protective decree 


under the Securities Investor Protection Act of 


1970. The filing of such application stays all pro-


ceedings in the case under this title unless and 


until such application is dismissed. If SIPC com-


pletes the liquidation of the debtor, then the 


court shall dismiss the case. 


(Pub. L. 95–598, Nov. 6, 1978, 92 Stat. 2613; Pub. L. 


97–222, § 9, July 27, 1982, 96 Stat. 237; Pub. L. 


103–394, title V, § 501(d)(26), Oct. 22, 1994, 108 Stat. 


4146.) 


HISTORICAL AND REVISION NOTES 


LEGISLATIVE STATEMENTS 


Section 742 of the House amendment deletes a sen-


tence contained in the Senate amendment requiring 


the trustee in an interstate stock-brokerage liquida-


tion to comply with the provisions of subchapter IV of 


chapter 7 if the debtor is also a commodity broker. The 


House amendment expands the requirement to require 


the SIPC trustee to perform such duties, if the debtor 


is a commodity broker, under section 7(b) of the Secu-


rities Investor Protection Act [15 U.S.C. 78ggg(b)]. The 


requirement is deleted from section 742 since the trust-


ee of an intrastate stockbroker will be bound by the 


provisions of subchapter IV of chapter 7 if the debtor is 


also a commodity broker by reason of section 103 of 


title 11. 


SENATE REPORT NO. 95–989 


Section 742 indicates that the automatic stay does 


not prevent SIPC from filing an application for a pro-
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tective decree under SIPA. If SIPA does file such an ap-


plication, then all bankruptcy proceedings are sus-


pended until the SIPC action is completed. If SIPC 


completes liquidation of the stockbroker then the 


bankruptcy case is dismissed. 


REFERENCES IN TEXT 


The Securities Investor Protection Act of 1970, re-


ferred to in text, is Pub. L. 91–598, Dec. 30, 1970, 84 Stat. 


1636, as amended, which is classified generally to chap-


ter 2B–1 (§ 78aaa et seq.) of Title 15, Commerce and 


Trade. For complete classification of this Act to the 


Code, see section 78aaa of Title 15 and Tables. 


AMENDMENTS 


1994—Pub. L. 103–394 struck out ‘‘(15 U.S.C. 78aaa et 


seq.)’’ after ‘‘Act of 1970’’. 


1982—Pub. L. 97–222 substituted ‘‘title’’ for ‘‘chapter’’ 


after ‘‘all proceedings in the case under this’’. 


EFFECTIVE DATE OF 1994 AMENDMENT 


Amendment by Pub. L. 103–394 effective Oct. 22, 1994, 


and not applicable with respect to cases commenced 


under this title before Oct. 22, 1994, see section 702 of 


Pub. L. 103–394, set out as a note under section 101 of 


this title. 


SECTION REFERRED TO IN OTHER SECTIONS 


This section is referred to in section 349 of this title. 


§ 743. Notice 


The clerk shall give the notice required by 


section 342 of this title to SIPC and to the Com-


mission. 


(Pub. L. 95–598, Nov. 6, 1978, 92 Stat. 2613; Pub. L. 


99–554, title II, § 283(t), Oct. 27, 1986, 100 Stat. 


3118; Pub. L. 103–394, title V, § 501(d)(27), Oct. 22, 


1994, 108 Stat. 4146.) 


HISTORICAL AND REVISION NOTES 


SENATE REPORT NO. 95–989 


Section 743 requires that notice of the order for relief 


be given to SIPC and to the SEC in every stockbroker 


case. 


AMENDMENTS 


1994—Pub. L. 103–394 substituted ‘‘342’’ for ‘‘342(a)’’. 


1986—Pub. L. 99–554, which directed the amendment of 


this section by striking ‘‘(d)’’, rather than ‘‘(a)’’, could 


not be executed because ‘‘(d)’’ did not appear in text. 


See 1994 Amendment note above. 


EFFECTIVE DATE OF 1994 AMENDMENT 


Amendment by Pub. L. 103–394 effective Oct. 22, 1994, 


and not applicable with respect to cases commenced 


under this title before Oct. 22, 1994, see section 702 of 


Pub. L. 103–394, set out as a note under section 101 of 


this title. 


EFFECTIVE DATE OF 1986 AMENDMENT 


Amendment by Pub. L. 99–554 effective 30 days after 


Oct. 27, 1986, see section 302(a) of Pub. L. 99–554, set out 


as a note under section 581 of Title 28, Judiciary and 


Judicial Procedure. 


§ 744. Executory contracts 


Notwithstanding section 365(d)(1) of this title, 


the trustee shall assume or reject, under section 


365 of this title, any executory contract of the 


debtor for the purchase or sale of a security in 


the ordinary course of the debtor’s business, 


within a reasonable time after the date of the 


order for relief, but not to exceed 30 days. If the 


trustee does not assume such a contract within 


such time, such contract is rejected. 


(Pub. L. 95–598, Nov. 6, 1978, 92 Stat. 2613; Pub. L. 


97–222, § 10, July 27, 1982, 96 Stat. 238.) 


HISTORICAL AND REVISION NOTES 


SENATE REPORT NO. 95–989 


Section 744 instructs the court to give the trustee a 


reasonable time, not to exceed 30 days, to assume or re-


ject any executory contract of the stockbroker to buy 


or sell securities. Any contract not assumed within the 


time fixed by the court is considered to be rejected. 


AMENDMENTS 


1982—Pub. L. 97–222 inserted ‘‘but’’ after ‘‘relief,’’. 


SECTION REFERRED TO IN OTHER SECTIONS 


This section is referred to in section 106 of this title. 


§ 745. Treatment of accounts 


(a) Accounts held by the debtor for a particu-


lar customer in separate capacities shall be 


treated as accounts of separate customers. 


(b) If a stockbroker or a bank holds a cus-


tomer net equity claim against the debtor that 


arose out of a transaction for a customer of such 


stockbroker or bank, each such customer of 


such stockbroker or bank shall be treated as a 


separate customer of the debtor. 


(c) Each trustee’s account specified as such on 


the debtor’s books, and supported by a trust 


deed filed with, and qualified as such by, the In-


ternal Revenue Service, and under the Internal 


Revenue Code of 1986, shall be treated as a sepa-


rate customer account for each beneficiary 


under such trustee account. 


(Pub. L. 95–598, Nov. 6, 1978, 92 Stat. 2613; Pub. L. 


97–222, § 11, July 27, 1982, 96 Stat. 238; Pub. L. 


98–353, title III, § 483, July 10, 1984, 98 Stat. 383; 


Pub. L. 103–394, title V, § 501(d)(28), Oct. 22, 1994, 


108 Stat. 4146.) 


HISTORICAL AND REVISION NOTES 


SENATE REPORT NO. 95–989 


Section 745(a) indicates that each account held by a 


customer in a separate capacity is to be considered a 


separate account. This prevents the offset of accounts 


held in different capacities. 


Subsection (b) indicates that a bank or another 


stockbroker that is a customer of a debtor is consid-


ered to hold its customers accounts in separate capac-


ities. Thus a bank or other stockbroker is not treated 


as a mutual fund for purposes of bulk investment. This 


protects unrelated customers of a bank or other stock-


holder from having their accounts offset. 


Subsection (c) effects the same result with respect to 


a trust so that each beneficiary is treated as the cus-


tomer of the debtor rather than the trust itself. This 


eliminates any doubt whether a trustee holds a per-


sonal account in a separate capacity from his trustee’s 


account. 


REFERENCES IN TEXT 


The Internal Revenue Code of 1986, referred to in sub-


sec. (c), is classified generally to Title 26, Internal Rev-


enue Code. 


AMENDMENTS 


1994—Subsec. (c). Pub. L. 103–394 substituted ‘‘Inter-


nal Revenue Code of 1986’’ for ‘‘Internal Revenue Code 


of 1954 (26 U.S.C. 1 et seq.)’’. 


1984—Subsec. (a). Pub. L. 98–353 inserted ‘‘the debtor 


for’’ after ‘‘by’’. 


1982—Subsec. (c). Pub. L. 97–222 substituted ‘‘Each’’ 


for ‘‘A’’. 
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EFFECTIVE DATE OF 1994 AMENDMENT 


Amendment by Pub. L. 103–394 effective Oct. 22, 1994, 


and not applicable with respect to cases commenced 


under this title before Oct. 22, 1994, see section 702 of 


Pub. L. 103–394, set out as a note under section 101 of 


this title. 


EFFECTIVE DATE OF 1984 AMENDMENT 


Amendment by Pub. L. 98–353 effective with respect 


to cases filed 90 days after July 10, 1984, see section 


552(a) of Pub. L. 98–353, set out as a note under section 


101 of this title. 


§ 746. Extent of customer claims 


(a) If, after the date of the filing of the peti-


tion, an entity enters into a transaction with 


the debtor, in a manner that would have made 


such entity a customer had such transaction oc-


curred before the date of the filing of the peti-


tion, and such transaction was entered into by 


such entity in good faith and before the quali-


fication under section 322 of this title of a trust-


ee, such entity shall be deemed a customer, and 


the date of such transaction shall be deemed to 


be the date of the filing of the petition for the 


purpose of determining such entity’s net equity. 


(b) An entity does not have a claim as a cus-


tomer to the extent that such entity transferred 


to the debtor cash or a security that, by con-


tract, agreement, understanding, or operation of 


law, is— 


(1) part of the capital of the debtor; or 


(2) subordinated to the claims of any or all 


creditors. 


(Pub. L. 95–598, Nov. 6, 1978, 92 Stat. 2613; Pub. L. 


97–222, § 12, July 27, 1982, 96 Stat. 238.) 


HISTORICAL AND REVISION NOTES 


SENATE REPORT NO. 95–989 


Section 746(a) protects entities who deal in good faith 


with the debtor after the filing of the petition and be-


fore a trustee is appointed by deeming such entities to 


be customers. The principal application of this section 


will be in an involuntary case before the order for re-


lief, because § 701(b) requires prompt appointment of an 


interim trustee after the order for relief. 


Subsection (b) indicates that an entity who holds se-


curities that are either part of the capital of the debtor 


or that are subordinated to the claims of any creditor 


of the debtor is not a customer with respect to those 


securities. This subsection will apply when the stock-


broker has sold securities in itself to the customer or 


when the customer has otherwise placed such securities 


in an account with the stockbroker. 


AMENDMENTS 


1982—Pub. L. 97–222, § 12(c), substituted ‘‘claims’’ for 


‘‘claim’’ in section catchline. 


Subsec. (a). Pub. L. 97–222, § 12(a), substituted ‘‘enters 


into’’ for ‘‘effects, with respect to cash or a security,’’, 


struck out ‘‘with respect to such cash or security’’ 


wherever appearing, and substituted ‘‘the date of the 


filing of the petition’’ for ‘‘such date’’, and ‘‘entered 


into’’ for ‘‘effected’’. 


Subsec. (b). Pub. L. 97–222, § 12(b), substituted ‘‘trans-


ferred to the debtor’’ for ‘‘has a claim for’’ in provisions 


preceding par. (1), and struck out ‘‘is’’ in par. (2). 


§ 747. Subordination of certain customer claims 


Except as provided in section 510 of this title, 


unless all other customer net equity claims have 


been paid in full, the trustee may not pay in full 


or pay in part, directly or indirectly, any net eq-


uity claim of a customer that was, on the date 


the transaction giving rise to such claim oc-


curred— 


(1) an insider; 


(2) a beneficial owner of at least five percent 


of any class of equity securities of the debtor, 


other than— 


(A) nonconvertible stock having fixed pref-


erential dividend and liquidation rights; or 


(B) interests of limited partners in a lim-


ited partnership; 


(3) a limited partner with a participation of 


at least five percent in the net assets or net 


profits of the debtor; or 


(4) an entity that, directly or indirectly, 


through agreement or otherwise, exercised or 


had the power to exercise control over the 


management or policies of the debtor. 


(Pub. L. 95–598, Nov. 6, 1978, 92 Stat. 2613; Pub. L. 


97–222, § 13, July 27, 1982, 96 Stat. 238.) 


HISTORICAL AND REVISION NOTES 


SENATE REPORT NO. 95–989 


Section 747 subordinates to other customer claims, 


all claims of a customer who is an insider, a five per-


cent owner of the debtor, or otherwise in control of the 


debtor. 


AMENDMENTS 


1982—Pub. L. 97–222 substituted ‘‘the transaction giv-


ing rise to such claim occurred’’ for ‘‘such claim arose’’ 


in provisions preceding par. (1). 


§ 748. Reduction of securities to money 


As soon as practicable after the date of the 


order for relief, the trustee shall reduce to 


money, consistent with good market practice, 


all securities held as property of the estate, ex-


cept for customer name securities delivered or 


reclaimed under section 751 of this title. 


(Pub. L. 95–598, Nov. 6, 1978, 92 Stat. 2614.) 


HISTORICAL AND REVISION NOTES 


SENATE REPORT NO. 95–989 


Section 748 requires the trustee to liquidate all secu-


rities, except for customer name securities, of the es-


tate in a manner consistent with good market practice. 


The trustee should refrain from flooding a thin market 


with a large percentage of shares in any one issue. If 


the trustee holds restricted securities or securities in 


which trading has been suspended, then the trustee 


must arrange to liquidate such securities in accordance 


with the securities laws. A private placement may be 


the only exemption available with the customer of the 


debtor the best prospect for such a placement. The sub-


section does not permit such a customer to bid in his 


net equity as part of the purchase price; a contrary re-


sult would permit a customer to receive a greater per-


centage on his net equity claim than other customers. 


§ 749. Voidable transfers 


(a) Except as otherwise provided in this sec-


tion, any transfer of property that, but for such 


transfer, would have been customer property, 


may be avoided by the trustee, and such prop-


erty shall be treated as customer property, if 


and to the extent that the trustee avoids such 


transfer under section 544, 545, 547, 548, or 549 of 


this title. For the purpose of such sections, the 


property so transferred shall be deemed to have 
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been property of the debtor and, if such transfer 
was made to a customer or for a customer’s ben-
efit, such customer shall be deemed, for the pur-
poses of this section, to have been a creditor. 


(b) Notwithstanding sections 544, 545, 547, 548, 
and 549 of this title, the trustee may not avoid 
a transfer made before five days after the order 
for relief if such transfer is approved by the 
Commission by rule or order, either before or 
after such transfer, and if such transfer is— 


(1) a transfer of a securities contract entered 
into or carried by or through the debtor on be-
half of a customer, and of any cash, security, 
or other property margining or securing such 
securities contract; or 


(2) the liquidation of a securities contract 
entered into or carried by or through the debt-
or on behalf of a customer. 


(Pub. L. 95–598, Nov. 6, 1978, 92 Stat. 2614; Pub. L. 
97–222, § 14, July 27, 1982, 96 Stat. 238.) 


HISTORICAL AND REVISION NOTES 


SENATE REPORT NO. 95–989 


Section 749 indicates that if the trustee avoids a 


transfer, property recovered is customer property to 


any extent it would have been customer property but 


for the transfer. The section clarifies that a customer 


who receives a transfer of property of the debtor is a 


creditor and that property in a customer’s account is 


property of a creditor for purposes of the avoiding pow-


ers. 


AMENDMENTS 


1982—Pub. L. 97–222 substituted ‘‘(a) Except as other-


wise provided in this section, any’’ for ‘‘Any’’, and 


‘‘but’’ for ‘‘except’’, inserted ‘‘such property’’, sub-


stituted ‘‘or 549’’ for ‘‘549, or 724(a)’’, and added subsec. 


(b). 


SECTION REFERRED TO IN OTHER SECTIONS 


This section is referred to in section 106 of this title. 


§ 750. Distribution of securities 


The trustee may not distribute a security ex-


cept under section 751 of this title. 


(Pub. L. 95–598, Nov. 6, 1978, 92 Stat. 2614.) 


HISTORICAL AND REVISION NOTES 


SENATE REPORT NO. 95–989 


Section 750 forbids the trustee from distributing a se-


curity other than a customer name security. The term 


‘‘distribution’’ refers to a distribution to customers in 


satisfaction of net equity claims and is not intended to 


preclude the trustee from liquidating securities under 


proposed 11 U.S.C. 748. 


§ 751. Customer name securities 


The trustee shall deliver any customer name 


security to or on behalf of the customer entitled 


to such security, unless such customer has a 


negative net equity. With the approval of the 


trustee, a customer may reclaim a customer 


name security after payment to the trustee, 


within such period as the trustee allows, of any 


claim of the debtor against such customer to the 


extent that such customer will not have a nega-


tive net equity after such payment. 


(Pub. L. 95–598, Nov. 6, 1978, 92 Stat. 2614.) 


HISTORICAL AND REVISION NOTES 


SENATE REPORT NO. 95–989 


Section 751 requires the trustee to deliver a customer 


name security to the customer entitled to such secu-


rity unless the customer has a negative net equity. The 


customer’s net equity will be negative when the 


amount owed by the customer to the stockbroker ex-


ceeds the liquidation value of the non-customer name 


securities in the customer’s account. If the customer is 


a net debtor of the stockbroker, then the trustee may 


permit the customer to repay debts to the stockbroker 


so that the customer will no longer be in debt to the 


stockbroker. If the customer refuses to pay such 


amount, then the court may order the customer to en-


dorse the security in order that the trustee may liq-


uidate such property. 


SECTION REFERRED TO IN OTHER SECTIONS 


This section is referred to in sections 741, 748, 750 of 


this title. 


§ 752. Customer property 


(a) The trustee shall distribute customer prop-


erty ratably to customers on the basis and to 


the extent of such customers’ allowed net equity 


claims and in priority to all other claims, except 


claims of the kind specified in section 507(a)(1) 


of this title that are attributable to the admin-


istration of such customer property. 


(b)(1) The trustee shall distribute customer 


property in excess of that distributed under sub-


section (a) of this section in accordance with 


section 726 of this title. 


(2) Except as provided in section 510 of this 


title, if a customer is not paid the full amount 


of such customer’s allowed net equity claim 


from customer property, the unpaid portion of 


such claim is a claim entitled to distribution 


under section 726 of this title. 


(c) Any cash or security remaining after the 


liquidation of a security interest created under 


a security agreement made by the debtor, ex-


cluding property excluded under section 


741(4)(B) of this title, shall be apportioned be-


tween the general estate and customer property 


in the same proportion as the general estate of 


the debtor and customer property were subject 


to such security interest. 


(Pub. L. 95–598, Nov. 6, 1978, 92 Stat. 2614; Pub. L. 


97–222, § 15, July 27, 1982, 96 Stat. 238; Pub. L. 


98–353, title III, § 484, July 10, 1984, 98 Stat. 383.) 


HISTORICAL AND REVISION NOTES 


SENATE REPORT NO. 95–989 


Section 752(a) requires the trustee to distribute cus-


tomer property to customers based on the amount of 


their net equity claims. Customer property is to be dis-


tributed in priority to all claims except expenses of ad-


ministration entitled to priority under § 507(1). It is an-


ticipated that the court will apportion such adminis-


trative claims on an equitable basis between the gen-


eral estate and the customer property of the debtor. 


Subsection (b)(1) indicates that in the event customer 


property exceeds customers net equity claims and ad-


ministrative expenses, the excess pours over into the 


general estate. This event would occur if the value of 


securities increased dramatically after the order for re-


lief but before liquidation by the trustee. Subsection 


(b)(2) indicates that the unpaid portion of a customer’s 


net equity claim is entitled to share in the general es-


tate as an unsecured claim unless subordinated by the 


court under proposed 11 U.S.C. 501. A net equity claim 


of a customer that is subordinated under section 747 is 


entitled to share in distribution under section 726(a)(2) 


unless subordinated under section 510 independently of 


the subordination under section 747. 


Subsection (c) provides for apportionment between 


customer property and the general estate of any equity 
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of the debtor in property remaining after a secured 


creditor liquidates a security interest. This might 


occur if a stockbroker hypothecates securities of his 


own and of his customers if the value of the hypoth-


ecated securities exceeds the debt owed to the secured 


party. The apportionment is to be made according to 


the ratio of customer property and general property of 


the debtor that comprised the collateral. The sub-


section refers to cash and securities of customers to in-


clude any customer property unlawfully converted by 


the stockbroker in the course of such a transaction. 


The apportionment is made subject to section 741(4)(B) 


to insure that property in a customer’s account that is 


owed to the stockbroker will not be considered cus-


tomer property. This recognizes the right of the stock-


broker to withdraw money that has been erroneously 


placed in a customer’s account or that is otherwise 


owing to the stockbroker. 


AMENDMENTS 


1984—Subsec. (a). Pub. L. 98–353, § 484(a), substituted 


‘‘customers’ allowed’’ for ‘‘customers allowed’’, ‘‘except 


claims of the kind’’ for ‘‘except claims’’, and ‘‘such cus-


tomer property’’ for ‘‘customer property’’. 


Subsec. (b)(2). Pub. L. 98–353, § 484(b), substituted 


‘‘section 726’’ for ‘‘section 726(a)’’. 


1982—Subsec. (c). Pub. L. 97–222 substituted ‘‘Any 


cash or security remaining after the liquidation of a se-


curity interest created under a security agreement 


made by the debtor, excluding property excluded under 


section 741(4)(B) of this title, shall be apportioned be-


tween the general estate and customer property in the 


same proportion as the general estate of the debtor and 


customer property were subject to such security inter-


est’’ for ‘‘Subject to section 741(4)(B) of this title, any 


cash or security remaining after the liquidation of a se-


curity interest created under a security agreement 


made by the debtor shall be apportioned between the 


general estate and customer property in the proportion 


that the general property of the debtor and the cash or 


securities of customers were subject to such security 


interest’’. 


EFFECTIVE DATE OF 1984 AMENDMENT 


Amendment by Pub. L. 98–353 effective with respect 


to cases filed 90 days after July 10, 1984, see section 


552(a) of Pub. L. 98–353, set out as a note under section 


101 of this title. 


SECTION REFERRED TO IN OTHER SECTIONS 


This section is referred to in section 702 of this title. 


SUBCHAPTER IV—COMMODITY BROKER 


LIQUIDATION 


SUBCHAPTER REFERRED TO IN OTHER SECTIONS 


This subchapter is referred to in sections 103, 783 of 


this title; title 7 section 24; title 15 section 78fff–1. 


§ 761. Definitions for this subchapter 


In this subchapter— 
(1) ‘‘Act’’ means Commodity Exchange Act; 
(2) ‘‘clearing organization’’ means a deriva-


tives clearing organization registered under 


the Act; 
(3) ‘‘Commission’’ means Commodity Fu-


tures Trading Commission; 


(4) ‘‘commodity contract’’ means— 


(A) with respect to a futures commission 


merchant, contract for the purchase or sale 


of a commodity for future delivery on, or 


subject to the rules of, a contract market or 


board of trade; 


(B) with respect to a foreign futures com-


mission merchant, foreign future; 


(C) with respect to a leverage transaction 


merchant, leverage transaction; 


(D) with respect to a clearing organiza-


tion, contract for the purchase or sale of a 


commodity for future delivery on, or subject 


to the rules of, a contract market or board 


of trade that is cleared by such clearing or-


ganization, or commodity option traded on, 


or subject to the rules of, a contract market 


or board of trade that is cleared by such 


clearing organization; 
(E) with respect to a commodity options 


dealer, commodity option; 


(5) ‘‘commodity option’’ means agreement or 


transaction subject to regulation under sec-


tion 4c(b) of the Act; 
(6) ‘‘commodity options dealer’’ means per-


son that extends credit to, or that accepts 


cash, a security, or other property from, a cus-


tomer of such person for the purchase or sale 


of an interest in a commodity option; 
(7) ‘‘contract market’’ means a registered 


entity; 
(8) ‘‘contract of sale’’, ‘‘commodity’’, ‘‘de-


rivatives clearing organization’’, ‘‘future de-


livery’’, ‘‘board of trade’’, ‘‘registered entity’’, 


and ‘‘futures commission merchant’’ have the 


meanings assigned to those terms in the Act; 
(9) ‘‘customer’’ means— 


(A) with respect to a futures commission 


merchant— 
(i) entity for or with whom such futures 


commission merchant deals and that holds 


a claim against such futures commission 


merchant on account of a commodity con-


tract made, received, acquired, or held by 


or through such futures commission mer-


chant in the ordinary course of such fu-


tures commission merchant’s business as a 


futures commission merchant from or for 


the commodity futures account of such en-


tity; or 
(ii) entity that holds a claim against 


such futures commission merchant arising 


out of— 
(I) the making, liquidation, or change 


in the value of a commodity contract of 


a kind specified in clause (i) of this sub-


paragraph; 
(II) a deposit or payment of cash, a se-


curity, or other property with such fu-


tures commission merchant for the pur-


pose of making or margining such a com-


modity contract; or 
(III) the making or taking of delivery 


on such a commodity contract; 


(B) with respect to a foreign futures com-


mission merchant— 
(i) entity for or with whom such foreign 


futures commission merchant deals and 


that holds a claim against such foreign fu-


tures commission merchant on account of 


a commodity contract made, received, ac-


quired, or held by or through such foreign 


futures commission merchant in the ordi-


nary course of such foreign futures com-


mission merchant’s business as a foreign 


futures commission merchant from or for 


the foreign futures account of such entity; 


or 
(ii) entity that holds a claim against 


such foreign futures commission merchant 


arising out of— 
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(I) the making, liquidation, or change 


in value of a commodity contract of a 


kind specified in clause (i) of this sub-


paragraph; 
(II) a deposit or payment of cash, a se-


curity, or other property with such for-


eign futures commission merchant for 


the purpose of making or margining such 


a commodity contract; or 
(III) the making or taking of delivery 


on such a commodity contract; 


(C) with respect to a leverage transaction 


merchant— 
(i) entity for or with whom such leverage 


transaction merchant deals and that holds 


a claim against such leverage transaction 


merchant on account of a commodity con-


tract engaged in by or with such leverage 


transaction merchant in the ordinary 


course of such leverage transaction mer-


chant’s business as a leverage transaction 


merchant from or for the leverage account 


of such entity; or 
(ii) entity that holds a claim against 


such leverage transaction merchant aris-


ing out of— 
(I) the making, liquidation, or change 


in value of a commodity contract of a 


kind specified in clause (i) of this sub-


paragraph; 
(II) a deposit or payment of cash, a se-


curity, or other property with such le-


verage transaction merchant for the pur-


pose of entering into or margining such 


a commodity contract; or 
(III) the making or taking of delivery 


on such a commodity contract; 


(D) with respect to a clearing organiza-


tion, clearing member of such clearing orga-


nization with whom such clearing organiza-


tion deals and that holds a claim against 


such clearing organization on account of 


cash, a security, or other property received 


by such clearing organization to margin, 


guarantee, or secure a commodity contract 


in such clearing member’s proprietary ac-


count or customers’ account; or 
(E) with respect to a commodity options 


dealer— 
(i) entity for or with whom such com-


modity options dealer deals and that holds 


a claim on account of a commodity con-


tract made, received, acquired, or held by 


or through such commodity options dealer 


in the ordinary course of such commodity 


options dealer’s business as a commodity 


options dealer from or for the commodity 


options account of such entity; or 
(ii) entity that holds a claim against 


such commodity options dealer arising out 


of— 
(I) the making of, liquidation of, exer-


cise of, or a change in value of, a com-


modity contract of a kind specified in 


clause (i) of this subparagraph; or 
(II) a deposit or payment of cash, a se-


curity, or other property with such com-


modity options dealer for the purpose of 


making, exercising, or margining such a 


commodity contract; 


(10) ‘‘customer property’’ means cash, a se-


curity, or other property, or proceeds of such 


cash, security, or property, received, acquired, 


or held by or for the account of the debtor, 


from or for the account of a customer— 
(A) including— 


(i) property received, acquired, or held to 


margin, guarantee, secure, purchase, or 


sell a commodity contract; 
(ii) profits or contractual or other rights 


accruing to a customer as a result of a 


commodity contract; 
(iii) an open commodity contract; 
(iv) specifically identifiable customer 


property; 
(v) warehouse receipt or other document 


held by the debtor evidencing ownership of 


or title to property to be delivered to ful-


fill a commodity contract from or for the 


account of a customer; 
(vi) cash, a security, or other property 


received by the debtor as payment for a 


commodity to be delivered to fulfill a com-


modity contract from or for the account of 


a customer; 
(vii) a security held as property of the 


debtor to the extent such security is nec-


essary to meet a net equity claim based on 


a security of the same class and series of 


an issuer; 
(viii) property that was unlawfully con-


verted from and that is the lawful property 


of the estate; and 
(ix) other property of the debtor that 


any applicable law, rule, or regulation re-


quires to be set aside or held for the bene-


fit of a customer, unless including such 


property as customer property would not 


significantly increase customer property; 


but 


(B) not including property to the extent 


that a customer does not have a claim 


against the debtor based on such property; 


(11) ‘‘foreign future’’ means contract for the 


purchase or sale of a commodity for future de-


livery on, or subject to the rules of, a board of 


trade outside the United States; 
(12) ‘‘foreign futures commission merchant’’ 


means entity engaged in soliciting or accept-


ing orders for the purchase or sale of a foreign 


future or that, in connection with such a solic-


itation or acceptance, accepts cash, a security, 


or other property, or extends credit to margin, 


guarantee, or secure any trade or contract 


that results from such a solicitation or accept-


ance; 
(13) ‘‘leverage transaction’’ means agree-


ment that is subject to regulation under sec-


tion 19 of the Commodity Exchange Act, and 


that is commonly known to the commodities 


trade as a margin account, margin contract, 


leverage account, or leverage contract; 


(14) ‘‘leverage transaction merchant’’ means 


person in the business of engaging in leverage 


transactions; 


(15) ‘‘margin payment’’ means payment or 


deposit of cash, a security, or other property, 


that is commonly known to the commodities 


trade as original margin, initial margin, main-


tenance margin, or variation margin, includ-
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ing mark-to-market payments, settlement 


payments, variation payments, daily settle-


ment payments, and final settlement pay-


ments made as adjustments to settlement 


prices; 


(16) ‘‘member property’’ means customer 


property received, acquired, or held by or for 


the account of a debtor that is a clearing orga-


nization, from or for the proprietary account 


of a customer that is a clearing member of the 


debtor; and 


(17) ‘‘net equity’’ means, subject to such 


rules and regulations as the Commission pro-


mulgates under the Act, with respect to the 


aggregate of all of a customer’s accounts that 


such customer has in the same capacity— 


(A) the balance remaining in such cus-


tomer’s accounts immediately after— 


(i) all commodity contracts of such cus-


tomer have been transferred, liquidated, or 


become identified for delivery; and 


(ii) all obligations of such customer in 


such capacity to the debtor have been off-


set; plus 


(B) the value, as of the date of return 


under section 766 of this title, of any specifi-


cally identifiable customer property actu-


ally returned to such customer before the 


date specified in subparagraph (A) of this 


paragraph; plus 


(C) the value, as of the date of transfer, 


of— 


(i) any commodity contract to which 


such customer is entitled that is trans-


ferred to another person under section 766 


of this title; and 


(ii) any cash, security, or other property 


of such customer transferred to such other 


person under section 766 of this title to 


margin or secure such transferred com-


modity contract. 


(Pub. L. 95–598, Nov. 6, 1978, 92 Stat. 2615; Pub. L. 


97–222, § 16, July 27, 1982, 96 Stat. 238; Pub. L. 


98–353, title III, § 485, July 10, 1984, 98 Stat. 383; 


Pub. L. 103–394, title V, § 501(d)(29), Oct. 22, 1994, 


108 Stat. 4146; Pub. L. 106–554, § 1(a)(5) [title I, 


§ 112(c)(6)], Dec. 21, 2000, 114 Stat. 2763, 2763A–395.) 


HISTORICAL AND REVISION NOTES 


LEGISLATIVE STATEMENTS 


Subchapter IV of chapter 7 represents a compromise 


between similar chapters in the House bill and Senate 


amendment. Section 761(2) of the House amendment de-


fines ‘‘clearing organization’’ to cover an organization 


that clears commodity contracts on a contract market 


or a board of trade; the expansion of the definition is 


intended to include clearing organizations that clear 


commodity options. Section 761(4) of the House amend-


ment adopts the term ‘‘commodity contract’’ as used in 


section 761(5) of the Senate amendment but with the 


more precise substantive definitions contained in sec-


tion 761(8) of the House bill. The definition is modified 


to insert ‘‘board of trade’’ to cover commodity options. 


Section 761(5) of the House amendment adopts the defi-


nition contained in section 761(6) of the Senate amend-


ment in preference to the definition contained in sec-


tion 761(4) of the House bill which erroneously included 


onions. Section 761(9) of the House amendment rep-


resents a compromise between similar provisions con-


tained in section 761(10) of the Senate amendment and 


section 761(9) of the House bill. The compromise adopts 


the substance contained in the House bill and adopts 


the terminology of ‘‘commodity contract’’ in lieu of 


‘‘contractual commitment’’ as suggested in the Senate 


amendment. Section 761(10) of the House amendment 


represents a compromise between similar sections in 


the House bill and Senate amendment regarding the 


definition of ‘‘customer property.’’ The definition of 


‘‘distribution share’’ contained in section 761(12) of the 


Senate amendment is deleted as unnecessary. Section 


761(12) of the House amendment adopts a definition of 


‘‘foreign futures commission merchant’’ similar to the 


definition contained in section 761(14) of the Senate 


amendment. The definition is modified to cover either 


an entity engaged in soliciting orders or the purchase 


or sale of a foreign future, or an entity that accepts 


cash, a security, or other property for credit in connec-


tion with such a solicitation or acceptance. Section 


761(13) of the House amendment adopts a definition of 


‘‘leverage transaction’’ identical to the definition con-


tained in section 761(15) of the Senate amendment. Sec-


tion 761(15) of the House amendment adopts the defini-


tion of ‘‘margin payment’’ contained in section 761(17) 


of the Senate amendment. Section 761(17) of the House 


amendment adopts a definition of ‘‘net equity’’ derived 


from section 761(15) of the House bill. 


SENATE REPORT NO. 95–989 


Paragraph (1) defines ‘‘Act’’ to mean the Commodity 


Exchange Act [7 U.S.C. 1 et seq.]. 
Paragraph (2) defines ‘‘clearing organization’’ to 


mean an organization that clears (i.e., matches pur-


chases and sales) commodity futures contracts made on 


or subject to the rules of a contract market or com-


modity options transactions made on or subject to the 


rules of a commodity option exchange. Although com-


modity option trading on exchanges is currently pro-


hibited, it is anticipated that CFTC may permit such 


trading in the future. 
Paragraphs (3) and (4) define terms ‘‘Commission’’ 


and ‘‘commodity futures contract’’. 
Paragraph (5) [enacted as (4)] defines ‘‘commodity 


contract’’ to mean a commodity futures contract 


(§ 761(4)), a commodity option (§ 761(6)), or a leverage 


contract (§ 761(15)). 
Paragraph (b) [probably should be ‘‘(6)’’ which was en-


acted as (5)] defines ‘‘commodity option’’ by reference 


to section 4c(b) of the Commodity Exchange Act [7 


U.S.C. 6c(b)]. 
Paragraphs (7), (8), and (9) [enacted as (6), (7), and (8)] 


define ‘‘commodity options dealer,’’ ‘‘contract mar-


ket,’’ ‘‘contract of sale,’’ ‘‘commodity,’’ ‘‘future deliv-


ery,’’ ‘‘board of trade,’’ and ‘‘futures commission mer-


chant.’’ 
Paragraph (10) [enacted as (9)] defines the term ‘‘cus-


tomer’’ to mean with respect to a futures commission 


merchant or a foreign futures commission merchant, 


the entity for whom the debtor carries a commodity fu-


tures contract or foreign future, or with whom such a 


contract is carried (such as another commodity 


broker), or from whom the debtor has received, ac-


quired, or holds cash, securities, or other property aris-


ing out of or connected with specified transactions in-


volving commodity futures contracts or foreign fu-


tures. This section also defines ‘‘customer’’ in the con-


text of leverage transaction merchants, clearing orga-


nizations, and commodity options dealers. Persons as-


sociated with a commodity broker, such as its employ-


ees, officers, or partners, may be customers under this 


definition. 
The definition of ‘‘customer’’ serves to isolate that 


class of persons entitled to the protection subchapter 


IV provides to customers. In addition, section 101(5) de-


fines ‘‘commodity broker’’ to mean a futures commis-


sion merchant, foreign futures commission merchant, 


clearing organization, leverage transaction merchant, 


or commodity options dealer, with respect to which 


there is a customer. Accordingly, the definition of cus-


tomer also serves to designate those entities which 


must utilize chapter 7 and are precluded from reor-


ganizing under chapter 11. 
Paragraph (11) [enacted as (10)] defines ‘‘customer 


property’’ to mean virtually all property or proceeds 
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thereof, received, acquired, or held by or for the ac-


count of the debtor for a customer arising out of or in 


connection with a transaction involving a commodity 


contract. 
Paragraph (12) defines ‘‘distribution share’’ to mean 


the amount to which a customer is entitled under sec-


tion 765(a). 
Paragraphs (13), (14), (15), and (16) [enacted as (11), 


(12), (13), and (14)] define ‘‘foreign future,’’ ‘‘foreign fu-


tures commission merchant,’’ ‘‘leverage transaction,’’ 


and ‘‘leverage transaction merchant.’’ 
Paragraph (17) [enacted as (15)] defines ‘‘margin pay-


ment’’ to mean a payment or deposit commonly known 


to the commodities trade as original margin, initial 


margin, or variation margin. 
Paragraph (18) [enacted as (16)] defines ‘‘member 


property.’’ 
Paragraph (19) [enacted as (17)] defines ‘‘net equity’’ 


to be the sum of (A) the value of all customer property 


remaining in a customer’s account immediately after 


all commodity contracts of such customer have been 


transferred, liquidated, or become identified for deliv-


ery and all obligations of such customer to the debtor 


have been offset (such as margin payments, whether or 


not called, and brokerage commissions) plus (B) the 


value of specifically identifiable customer property 


previously returned to the customer by the trustee, 


plus (C) if the trustee has transferred any commodity 


contract to which the customer is entitled or any mar-


gin or security for such contract, the value of such con-


tract and margin or security. Net equity, therefore, 


will be the total amount of customer property to which 


a customer is entitled as of the date of the filing of the 


bankruptcy petition, although valued at subsequent 


dates. The Commission is given authority to promul-


gate rules and regulations to further refine this defini-


tion. 


HOUSE REPORT NO. 95–595 


Paragraph (8) [enacted as (4)] is a dynamic definition 


of ‘‘contractual commitment’’. The definition will vary 


depending on the character of the debtor in each case. 


If the debtor is a futures commission merchant or a 


clearing organization, then subparagraphs (A) and (D) 


indicate that the definition means a contract of sale of 


a commodity for future delivery on a contract market. 


If the debtor is a foreign futures commission merchant, 


a leverage transaction merchant, or a commodity op-


tions dealer, then subparagraphs (B), (C), and (E) indi-


cate that the definition means foreign future, leverage 


transaction, or commodity option, respectively. 
Paragraph (9) defines ‘‘customer’’ in a similar style. 


It is anticipated that a debtor with multifaceted char-


acteristics will have separate estates for each different 


kind of customer. Thus, a debtor that is a leverage 


transaction merchant and a commodity options dealer 


would have separate estates for the leverage trans-


action customers and for the options customers, and a 


general estate for other creditors. Customers for each 


kind of commodity broker, except the clearing organi-


zation, arise from either of two relationships. In sub-


paragraphs (A), (B), (C), and (E), clause (i) treats with 


customers to the extent of contractual commitments 


with the debtor in either a broker or a dealer relation-


ship. Clause (ii) treats with customers to the extent of 


proceeds from contractual commitments or deposits for 


the purpose of making contractual commitments. The 


customer of the clearing organization is a member with 


a proprietary or customers’ account. 
Paragraph (10) defines ‘‘customer property’’ to in-


clude all property in customer accounts and property 


that should have been in those accounts but was di-


verted through conversion or mistake. Clause (i) refers 


to customer property not properly segregated by the 


debtor or customer property converted and then recov-


ered so as to become property of the estate. Clause (vii) 


is intended to exclude property that would cost more to 


recover from a third party than the value of the prop-


erty itself. Subparagraph (B) excludes property in a 


customer’s account that belongs to the commodity 


broker, such as a contract placed in the account by 


error, or cash due the broker for a margin payment 


that the broker has made. 
Paragraph (15) [enacted as (17)] defines ‘‘net equity’’ 


to include the value of all contractual commitments at 


the time of liquidation or transfer less any obligations 


owed by the customer to the debtor, such as brokerage 


fees. In addition, the term includes the value of any 


specifically identifiable property as of the date of re-


turn to the customer and the value of any customer 


property transferred to another commodity broker as 


of the date of transfer. This definition places the risk 


of market fluctuations on the customer until commit-


ments leave the estate. 


REFERENCES IN TEXT 


The Commodity Exchange Act, referred to in pars. 


(1), (2), (8), and (17), is act Sept. 21, 1922, ch. 369, 42 Stat. 


998, as amended, which is classified generally to chap-


ter 1 (§ 1 et seq.) of Title 7, Agriculture. Sections 4c(b) 


and 19 of the Act are classified to sections 6c(b) and 23, 


respectively, of Title 7. For complete classification of 


this Act to the Code, see section 1 of Title 7 and Tables. 


AMENDMENTS 


2000—Par. (2). Pub. L. 106–554, § 1(a)(5) [title I, 


§ 112(c)(6)(A)], amended par. (2) generally. Prior to 


amendment, par. (2) read as follows: ‘‘ ‘clearing organi-


zation’ means organization that clears commodity con-


tracts made on, or subject to the rules of, a contract 


market or board of trade;’’. 
Par. (7). Pub. L. 106–554, § 1(a)(5) [title I, § 112(c)(6)(B)], 


amended par. (7) generally. Prior to amendment, par. 


(7) read as follows: ‘‘ ‘contract market’ means board of 


trade designated as a contract market by the Commis-


sion under the Act;’’. 
Par. (8). Pub. L. 106–554, § 1(a)(5) [title I, § 112(c)(6)(C)], 


amended par. (8) generally. Prior to amendment, par. 


(8) read as follows: ‘‘ ‘contract of sale’, ‘commodity’, 


‘future delivery’, ‘board of trade’, and ‘futures commis-


sion merchant’ have the meanings assigned to those 


terms in the Act;’’. 
1994—Par. (1). Pub. L. 103–394, § 501(d)(29)(A), struck 


out ‘‘(7 U.S.C. 1 et seq.)’’ after ‘‘Act’’. 
Par. (5). Pub. L. 103–394, § 501(d)(29)(B), struck out ‘‘(7 


U.S.C. 6c(b))’’ after ‘‘Act’’. 
Par. (13). Pub. L. 103–394, § 501(d)(29)(C), struck out ‘‘(7 


U.S.C. 23)’’ after ‘‘Act’’. 
1984—Par. (10)(A)(viii). Pub. L. 98–353 substituted 


‘‘from and that is the lawful property’’ for ‘‘and that is 


property’’. 
1982—Par. (2). Pub. L. 97–222, § 16(1), inserted ‘‘made’’ 


after ‘‘commodity contracts’’. 
Par. (4). Pub. L. 97–222, § 16(2), substituted ‘‘with re-


spect to’’ for ‘‘if the debtor is’’ wherever appearing, and 


substituted ‘‘cleared by such clearing organization, or 


commodity option traded on, or subject to the rules of, 


a contract market or board of trade that is cleared by 


such clearing organization’’ for ‘‘cleared by the debtor’’ 


in subpar. (D). 
Par. (9). Pub. L. 97–222, § 16(3), substituted ‘‘with re-


spect to’’ for ‘‘if the debtor is’’ wherever appearing, in 


subpar. (A) substituted ‘‘such futures commission mer-


chant’’ for ‘‘the debtor’’ wherever appearing and ‘‘such 


futures commission merchant’s’’ for ‘‘the debtor’s’’, in 


subpar. (B) substituted ‘‘such foreign futures commis-


sion merchant’’ for ‘‘the debtor’’ wherever appearing 


and ‘‘such foreign futures commission merchant’s’’ for 


‘‘the debtor’s’’, in subpar. (C) substituted ‘‘such lever-


age transaction merchant’’ for ‘‘the debtor’’ wherever 


appearing and ‘‘such leverage transaction merchant’s’’ 


for ‘‘the debtor’s’’, inserted ‘‘or’’ after the semicolon in 


cl. (i), and substituted ‘‘holds’’ for ‘‘hold’’ in cl. (ii), in 


subpar. (D) substituted ‘‘such clearing organization’’ 


for ‘‘the debtor’’ wherever appearing, and in subpar. (E) 


substituted ‘‘such commodity options dealer’’ for ‘‘the 


debtor’’ wherever appearing and ‘‘such commodity op-


tions dealer’s’’ for ‘‘the debtor’s’’. 
Par. (10). Pub. L. 97–222, § 16(4), struck out ‘‘at any 


time’’ after ‘‘security, or property,’’ in provisions pre-


ceding subpar. (A). 
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Par. (12). Pub. L. 97–222, § 16(5), inserted a comma 


after ‘‘property’’ and struck out the comma after 


‘‘credit’’. 


Par. (13). Pub. L. 97–222, § 16(6), substituted ‘‘section 19 


of the Commodity Exchange Act (7 U.S.C. 23)’’ for ‘‘sec-


tion 217 of the Commodity Futures Trading Commis-


sion Act of 1974 (7 U.S.C. 15a)’’. 


Par. (14). Pub. L. 97–222, § 16(7), struck out ‘‘that is en-


gaged’’ after ‘‘means person’’. 


Par. (15). Pub. L. 97–222, § 16(8), substituted ‘‘mark-to- 


market payments, settlement payments, variation pay-


ments, daily settlement payments, and final settle-


ment payments made as adjustments to settlement 


prices’’ for ‘‘a daily variation settlement payment’’. 


Par. (16). Pub. L. 97–222, § 16(9), struck out ‘‘at any 


time’’ after ‘‘customer property’’. 


Par. (17). Pub. L. 97–222, § 16(10), in provisions preced-


ing subpar. (A) substituted ‘‘has’’ for ‘‘holds’’, in sub-


par. (A) inserted ‘‘the’’ after ‘‘(A)’’ in provisions preced-


ing cl. (i), and ‘‘in such capacity’’ after ‘‘customer’’ in 


cl. (ii). 


EFFECTIVE DATE OF 1994 AMENDMENT 


Amendment by Pub. L. 103–394 effective Oct. 22, 1994, 


and not applicable with respect to cases commenced 


under this title before Oct. 22, 1994, see section 702 of 


Pub. L. 103–394, set out as a note under section 101 of 


this title. 


EFFECTIVE DATE OF 1984 AMENDMENT 


Amendment by Pub. L. 98–353 effective with respect 


to cases filed 90 days after July 10, 1984, see section 


552(a) of Pub. L. 98–353, set out as a note under section 


101 of this title. 


SECTION REFERRED TO IN OTHER SECTIONS 


This section is referred to in sections 101, 362, 546, 548, 


556 of this title; title 12 section 1821. 


§ 762. Notice to the Commission and right to be 
heard 


(a) The clerk shall give the notice required by 


section 342 of this title to the Commission. 


(b) The Commission may raise and may appear 


and be heard on any issue in a case under this 


chapter. 


(Pub. L. 95–598, Nov. 6, 1978, 92 Stat. 2618.) 


HISTORICAL AND REVISION NOTES 


SENATE REPORT NO. 95–989 


Section 762 provides that the Commission shall be 


given such notice as is appropriate of an order for relief 


in a bankruptcy case and that the Commission may 


raise and may appear and may be heard on any issue in 


case involving a commodity broker liquidation. 


§ 763. Treatment of accounts 


(a) Accounts held by the debtor for a particu-


lar customer in separate capacities shall be 


treated as accounts of separate customers. 


(b) A member of a clearing organization shall 


be deemed to hold such member’s proprietary 


account in a separate capacity from such mem-


ber’s customers’ account. 


(c) The net equity in a customer’s account 


may not be offset against the net equity in the 


account of any other customer. 


(Pub. L. 95–598, Nov. 6, 1978, 92 Stat. 2618; Pub. L. 


98–353, title III, § 486, July 10, 1984, 98 Stat. 383.) 


HISTORICAL AND REVISION NOTES 


SENATE REPORT NO. 95–989 


Section 763 provides for separate treatment of ac-


counts held in separate capacities. A deficit in one ac-


count held for a customer may not be offset against the 


net equity in another account held by the same cus-


tomer in a separate capacity or held by another cus-


tomer. 


AMENDMENTS 


1984—Subsec. (a). Pub. L. 98–353 substituted ‘‘by the 


debtor for’’ for ‘‘by’’ and ‘‘treated as’’ for ‘‘deemed to 


be’’. 


EFFECTIVE DATE OF 1984 AMENDMENT 


Amendment by Pub. L. 98–353 effective with respect 


to cases filed 90 days after July 10, 1984, see section 


552(a) of Pub. L. 98–353, set out as a note under section 


101 of this title. 


§ 764. Voidable transfers 


(a) Except as otherwise provided in this sec-


tion, any transfer by the debtor of property 


that, but for such transfer, would have been cus-


tomer property, may be avoided by the trustee, 


and such property shall be treated as customer 


property, if and to the extent that the trustee 


avoids such transfer under section 544, 545, 547, 


548, 549, or 724(a) of this title. For the purpose of 


such sections, the property so transferred shall 


be deemed to have been property of the debtor, 


and, if such transfer was made to a customer or 


for a customer’s benefit, such customer shall be 


deemed, for the purposes of this section, to have 


been a creditor. 


(b) Notwithstanding sections 544, 545, 547, 548, 


549, and 724(a) of this title, the trustee may not 


avoid a transfer made before five days after the 


order for relief, if such transfer is approved by 


the Commission by rule or order, either before 


or after such transfer, and if such transfer is— 


(1) a transfer of a commodity contract en-


tered into or carried by or through the debtor 


on behalf of a customer, and of any cash, secu-


rities, or other property margining or securing 


such commodity contract; or 


(2) the liquidation of a commodity contract 


entered into or carried by or through the debt-


or on behalf of a customer. 


(Pub. L. 95–598, Nov. 6, 1978, 92 Stat. 2618; Pub. L. 


97–222, § 17, July 27, 1982, 96 Stat. 240; Pub. L. 


98–353, title III, § 487, July 10, 1984, 98 Stat. 383.) 


HISTORICAL AND REVISION NOTES 


LEGISLATIVE STATEMENTS 


Section 764 of the House amendment is derived from 


the House bill. 


SENATE REPORT NO. 95–989 


Section 764 permits the trustee to void any transfer 


of property that, except for such transfer, would have 


been customer property, to the extent permitted under 


section 544, 545, 547, 548, 549, or 724(a). 


HOUSE REPORT NO. 95–595 


Section 764 indicates the extent to which the avoid-


ing powers may be used by the trustee under sub-


chapter IV of chapter 7. If property recovered would 


have been customer property if never transferred, then 


subsection (a) indicates that it will be so treated when 


recovered. 


Subsection (b) prohibits avoiding any transaction 


that occurs before or within five days after the petition 


if the transaction is approved by the Commission and 


concerns an open contractual commitment. This en-


ables the Commission to exercise its discretion to pro-


tect the integrity of the market by insuring that trans-
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actions cleared with other brokers will not be undone 


on a preference or a fraudulent transfer theory. 
Subsection (c) insulates variation margin payments 


and other deposits from the avoiding powers except to 


the extent of actual fraud under section 548(a)(1). This 


facilitates prepetition transfers and protects the ordi-


nary course of business in the market. 


AMENDMENTS 


1984—Subsec. (a). Pub. L. 98–353 substituted ‘‘any 


transfer by the debtor’’ for ‘‘any transfer’’. 
1982—Subsec. (a). Pub. L. 97–222, § 17(a), substituted 


‘‘but’’ for ‘‘except’’, inserted ‘‘such property’’ after 


‘‘trustee, and’’, and substituted ‘‘shall be’’ for ‘‘is’’ 


wherever appearing. 
Subsec. (b). Pub. L. 97–222, § 17(b), substituted ‘‘order 


for relief’’ for ‘‘date of the filing of the petition’’. 
Subsec. (c). Pub. L. 97–222, § 17(c), struck out subsec. 


(c) which provided that the trustee could not avoid a 


transfer that was a margin payment to or deposit with 


a commodity broker or forward contract merchant or 


was a settlement payment made by a clearing organiza-


tion and that occurred before the commencement of 


the case. 


EFFECTIVE DATE OF 1984 AMENDMENT 


Amendment by Pub. L. 98–353 effective with respect 


to cases filed 90 days after July 10, 1984, see section 


552(a) of Pub. L. 98–353, set out as a note under section 


101 of this title. 


SECTION REFERRED TO IN OTHER SECTIONS 


This section is referred to in section 106 of this title. 


§ 765. Customer instructions 


(a) The notice required by section 342 of this 


title to customers shall instruct each cus-


tomer— 
(1) to file a proof of such customer’s claim 


promptly, and to specify in such claim any 


specifically identifiable security, property, or 


commodity contract; and 
(2) to instruct the trustee of such customer’s 


desired disposition, including transfer under 


section 766 of this title or liquidation, of any 


commodity contract specifically identified to 


such customer. 


(b) The trustee shall comply, to the extent 


practicable, with any instruction received from 


a customer regarding such customer’s desired 


disposition of any commodity contract specifi-


cally identified to such customer. If the trustee 


has transferred, under section 766 of this title, 


such a commodity contract, the trustee shall 


transmit any such instruction to the commodity 


broker to whom such commodity contract was 


so transferred. 


(Pub. L. 95–598, Nov. 6, 1978, 92 Stat. 2619; Pub. L. 


97–222, § 18, July 27, 1982, 96 Stat. 240; Pub. L. 


98–353, title III, § 488, July 10, 1984, 98 Stat. 383.) 


HISTORICAL AND REVISION NOTES 


For Historical and Revision Notes for this section, 


see Historical and Revision Notes set out under section 


766 of this title. 


AMENDMENTS 


1984—Subsec. (a). Pub. L. 98–353 substituted ‘‘notice 


required by’’ for ‘‘notice under’’. 


1982—Subsec. (b). Pub. L. 97–222 substituted ‘‘com-


modity contract’’ for ‘‘commitment’’. 


EFFECTIVE DATE OF 1984 AMENDMENT 


Amendment by Pub. L. 98–353 effective with respect 


to cases filed 90 days after July 10, 1984, see section 


552(a) of Pub. L. 98–353, set out as a note under section 


101 of this title. 


SECTION REFERRED TO IN OTHER SECTIONS 


This section is referred to in section 365 of this title. 


§ 766. Treatment of customer property 


(a) The trustee shall answer all margin calls 


with respect to a specifically identifiable com-


modity contract of a customer until such time 


as the trustee returns or transfers such com-


modity contract, but the trustee may not make 


a margin payment that has the effect of a dis-


tribution to such customer of more than that to 


which such customer is entitled under sub-


section (h) or (i) of this section. 
(b) The trustee shall prevent any open com-


modity contract from remaining open after the 


last day of trading in such commodity contract, 


or into the first day on which notice of intent to 


deliver on such commodity contract may be ten-


dered, whichever occurs first. With respect to 


any commodity contract that has remained 


open after the last day of trading in such com-


modity contract or with respect to which deliv-


ery must be made or accepted under the rules of 


the contract market on which such commodity 


contract was made, the trustee may operate the 


business of the debtor for the purpose of— 
(1) accepting or making tender of notice of 


intent to deliver the physical commodity un-


derlying such commodity contract; 
(2) facilitating delivery of such commodity; 


or 
(3) disposing of such commodity if a party to 


such commodity contract defaults. 


(c) The trustee shall return promptly to a cus-


tomer any specifically identifiable security, 


property, or commodity contract to which such 


customer is entitled, or shall transfer, on such 


customer’s behalf, such security, property, or 


commodity contract to a commodity broker 


that is not a debtor under this title, subject to 


such rules or regulations as the Commission 


may prescribe, to the extent that the value of 


such security, property, or commodity contract 


does not exceed the amount to which such cus-


tomer would be entitled under subsection (h) or 


(i) of this section if such security, property, or 


commodity contract were not returned or trans-


ferred under this subsection. 
(d) If the value of a specifically identifiable se-


curity, property, or commodity contract exceeds 


the amount to which the customer of the debtor 


is entitled under subsection (h) or (i) of this sec-


tion, then such customer to whom such security, 


property, or commodity contract is specifically 


identified may deposit cash with the trustee 


equal to the difference between the value of such 


security, property, or commodity contract and 


such amount, and the trustee then shall— 
(1) return promptly such security, property, 


or commodity contract to such customer; or 
(2) transfer, on such customer’s behalf, such 


security, property, or commodity contract to 


a commodity broker that is not a debtor under 


this title, subject to such rules or regulations 


as the Commission may prescribe. 


(e) Subject to subsection (b) of this section, 


the trustee shall liquidate any commodity con-


tract that— 
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(1) is identified to a particular customer and 


with respect to which such customer has not 


timely instructed the trustee as to the desired 


disposition of such commodity contract; 
(2) cannot be transferred under subsection 


(c) of this section; or 
(3) cannot be identified to a particular cus-


tomer. 


(f) As soon as practicable after the commence-


ment of the case, the trustee shall reduce to 


money, consistent with good market practice, 


all securities and other property, other than 


commodity contracts, held as property of the es-


tate, except for specifically identifiable securi-


ties or property distributable under subsection 


(h) or (i) of this section. 
(g) The trustee may not distribute a security 


or other property except under subsection (h) or 


(i) of this section. 
(h) Except as provided in subsection (b) of this 


section, the trustee shall distribute customer 


property ratably to customers on the basis and 


to the extent of such customers’ allowed net eq-


uity claims, and in priority to all other claims, 


except claims of a kind specified in section 


507(a)(1) of this title that are attributable to the 


administration of customer property. Such dis-


tribution shall be in the form of— 
(1) cash; 
(2) the return or transfer, under subsection 


(c) or (d) of this section, of specifically identi-


fiable customer securities, property, or com-


modity contracts; or 
(3) payment of margin calls under subsection 


(a) of this section. 


Notwithstanding any other provision of this sub-


section, a customer net equity claim based on a 


proprietary account, as defined by Commission 


rule, regulation, or order, may not be paid ei-


ther in whole or in part, directly or indirectly, 


out of customer property unless all other cus-


tomer net equity claims have been paid in full. 
(i) If the debtor is a clearing organization, the 


trustee shall distribute— 
(1) customer property, other than member 


property, ratably to customers on the basis 


and to the extent of such customers’ allowed 


net equity claims based on such customers’ ac-


counts other than proprietary accounts, and in 


priority to all other claims, except claims of a 


kind specified in section 507(a)(1) of this title 


that are attributable to the administration of 


such customer property; and 
(2) member property ratably to customers on 


the basis and to the extent of such customers’ 


allowed net equity claims based on such cus-


tomers’ proprietary accounts, and in priority 


to all other claims, except claims of a kind 


specified in section 507(a)(1) of this title that 


are attributable to the administration of 


member property or customer property. 


(j)(1) The trustee shall distribute customer 


property in excess of that distributed under sub-


section (h) or (i) of this section in accordance 


with section 726 of this title. 
(2) Except as provided in section 510 of this 


title, if a customer is not paid the full amount 


of such customer’s allowed net equity claim 


from customer property, the unpaid portion of 


such claim is a claim entitled to distribution 


under section 726 of this title. 


(Pub. L. 95–598, Nov. 6, 1978, 92 Stat. 2619; Pub. L. 


97–222, § 19, July 27, 1982, 96 Stat. 240; Pub. L. 


98–353, title III, § 489, July 10, 1984, 98 Stat. 383.) 


HISTORICAL AND REVISION NOTES 


LEGISLATIVE STATEMENTS 


Sections 765 and 766 of the House amendment rep-


resent a consolidation and redraft of sections 765, 766, 


767, and 768 of the House bill and sections 765, 766, 767, 


and 768 of the Senate amendment. In particular, section 


765(a) of the House amendment is derived from section 


765(a) of the House bill and section 767(a) of the Senate 


amendment. Under section 765(a) of the House amend-


ment customers are notified of the opportunity to im-


mediately file proofs of claim and to identify specifi-


cally identifiable securities, property, or commodity 


contracts. The customer is also afforded an opportunity 


to instruct the trustee regarding the customer’s desires 


concerning disposition of the customer’s commodity 


contracts. Section 767(b) [probably should be 765(b)] 


makes clear that the trustee must comply with in-


structions received to the extent practicable, but in the 


event the trustee has transferred commodity contracts 


to a commodity broker, such instructions shall be for-


warded to the broker. 


Section 766(a) of the House amendment is derived 


from section 768(c) of the House bill and section 767(f) 


of the Senate amendment. Section 766(b) of the House 


amendment is derived from section 765(d) of the House 


bill, and section 767(g) of the Senate amendment. Sec-


tion 766(c) of the House amendment is derived from sec-


tion 768(a) of the House bill and section 767(e) of the 


Senate amendment. Section 766(d) of the House amend-


ment is derived from section 768(b) of the House bill 


and the second sentence of section 767(e) of the Senate 


amendment. 


Section 766(e) of the House amendment is derived 


from section 765(c) of the House bill and sections 767(c) 


and (d) of the Senate amendment. The provision clari-


fies that the trustee may liquidate a commodity con-


tract only if the commodity contract cannot be trans-


ferred to a commodity broker under section 766(c), can-


not be identified to a particular customer, or has been 


identified with respect to a particular customer, but 


with respect to which the customer’s instructions have 


not been received. 


Section 766(f) of the House amendment is derived 


from section 766(b) of the House bill and section 767(h) 


of the Senate amendment. The term ‘‘all securities and 


other property’’ is not intended to include a commodity 


contract. Section 766(g) of the House amendment is de-


rived from section 766(a) of the House bill. Section 


766(h) of the House amendment is derived from section 


767(a) of the House bill and section 765(a) of the Senate 


amendment. In order to induce private trustees to un-


dertake the difficult and risky job of liquidating a com-


modity broker, the House amendment contains a provi-


sion insuring that a pro rata share of administrative 


claims will be paid. The provision represents a com-


promise between the position taken in the House bill, 


subordinating customer property to all expenses of ad-


ministration, and the position taken in the Senate 


amendment requiring the distribution of customer 


property in advance of any expenses of administration. 


The position in the Senate amendment is rejected since 


customers, in any event, would have to pay a brokerage 


commission or fee in the ordinary course of business. 


The compromise provision requires customers to pay 


only those administrative expenses that are attrib-


utable to the administration of customer property. 


Section 766(i) of the House amendment is derived 


from section 767(b) of the House bill and contains a 


similar compromise with respect to expenses of admin-


istration as the compromise detailed in connection 


with section 766(h) of the House amendment. Section 


766(j) of the House amendment is derived from section 


767(c) of the House bill. No counterpart is contained in 


the Senate amendment. The provision takes account of 
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the rare case where the estate has customer property in 


excess of customer claims and administrative expenses 


attributable to those claims. The section also specifies 


that to the extent a customer is not paid in full out of 


customer property, that the unpaid claim will be treat-


ed the same as any other general unsecured creditor. 
Section 768 of the Senate amendment was deleted 


from the House amendment as unwise. The provision in 


the Senate amendment would have permitted the trust-


ee to distribute customer property based upon an esti-


mate of value of the customer’s account, with no provi-


sion for recapture of excessive disbursements. More-


over, the section would have exonerated the trustee 


from any liability for such an excessive disbursement. 


Furthermore, the section is unclear with respect to the 


customer’s rights in the event the trustee makes a dis-


tribution less than the share to which the customer is 


entitled. The provision is deleted in the House amend-


ment so that this difficult problem may be handled on 


a case-by-case basis by the courts as the facts and cir-


cumstances of each case require. 
Section 769 of the Senate amendment is deleted in the 


House amendment as unnecessary. The provision was 


intended to codify Board of Trade v. Johnson, 264 U.S. 1 


(1924) [Ill.1924, 44 S.Ct. 232]. Board of Trade against John-


son is codified in section 363(f) of the House amendment 


which indicates the only five circumstances in which 


property may be sold free and clear of an interest in 


such property of an entity other than the estate. 
Section 770 of the Senate amendment is deleted in the 


House amendment as unnecessary. That section would 


have permitted commodity brokers to liquidate com-


modity contracts, notwithstanding any contrary order 


of the court. It would require an extraordinary circum-


stance, such as a threat to the national security, to en-


join a commodity broker from liquidating a commodity 


contract. However, in those circumstances, an injunc-


tion must prevail. Failure of the House amendment to 


incorporate section 770 of the Senate amendment does 


not imply that the automatic stay prevents liquidation 


of commodity contracts by commodity brokers. To the 


contrary, whenever by contract, or otherwise, a com-


modity broker is entitled to liquidate a position as a 


result of a condition specified in a contract, other than 


a condition or default of the kind specified in section 


365(b)(2) of title 11, the commodity broker may engage 


in such liquidation. To this extent, the commodity bro-


ker’s contract with his customer is treated no dif-


ferently than any other contract under section 365 of 


title 11. 


SENATE REPORT NO. 95–989 


[Section 765] Subsection (a) of this section [enacted 


as section 766(h)] provides that with respect to liquida-


tion of commodity brokers which are not clearing orga-


nizations, the trustee shall distribute customer prop-


erty to customers on the basis and to the extent of such 


customers’ allowed net equity claims, and in priority 


to all other claims. This section grants customers’ 


claims first priority in the distribution of the estate. 


Subsection (b) [enacted as section 766(i)] grants the 


same priority to member property and other customer 


property in the liquidation of a clearing organization. 


A fundamental purpose of these provisions is to ensure 


that the property entrusted by customers to their bro-


kers will not be subject to the risks of the broker’s 


business and will be available for disbursement to cus-


tomers if the broker becomes bankrupt. 
As a result of section 765, a customer need not trace 


any funds in order to avoid treatment as a general 


creditor as was required by the Seventh Circuit in In re 


Rosenbaum Grain Corporation. 
Section 766 lists certain transfers which are not void-


able by the trustee of a commodity broker. Subsection 


(a) exempts transfers approved by the Commission by 


rule or order, either before or after the transfer. It is 


expected that the Commission will use this power spar-


ingly and only when necessary to effectuate the reme-


dial purposes of this legislation, bearing in mind that 


the immediate transfer of customer accounts from 


bankrupt commodity brokers to solvent commodity 


brokers is one of the primary goals of this subchapter. 


The committee considered and rejected a provision in 


subsection (b) that would have exempted payments 


made to a commodity broker. The Commission may not 


by rule exempt such transfers. The Commission’s 


prompt attention to the promulgation of such rules and 


regulations is expected. 
Subsection (b) [enacted as section 764(c)] provides for 


the nonavoidability of margin payments made by a 


commodity broker, other than a clearing organization. 


If such payments are made by or to a clearing organiza-


tion, they are nonavoidable pursuant to subsection (c). 


All other margin payments made by a commodity 


broker, other than a clearing organization, are non-


avoidable if they meet the conditions set forth in sub-


section (b). Subsections (b)(1) and (b)(2) parallel the re-


quirements for avoidance of fraudulent transfers and 


obligations under section 548. Subsection (b)(3) adds a 


requirement that there be collusion between the trans-


feree and transferor in order for such payments to be 


voidable. It would be unfair to permit recovery from an 


innocent commodity broker since such brokers are, for 


the most part, simply conduits for margin payments 


and do not retain margin for use in their operations. 


Subsection (b)(4) would permit recovery of a subse-


quent transferee only if it had actual knowledge at the 


time of that subsequent transfer of the scheme to de-


fraud. Again it should be noted that if the transfer is 


a margin payment and the subsequent transferee is a 


clearing organization, the transfer is nonavoidable 


under section 766(c). 
Subsection (c) [enacted as section 548(d)(2)] overrules 


Seligson v. New York Produce Exchange, and provides as 


a matter of law that margin payments made by or to 


a clearing organization are not voidable. 
Section 767 sets forth the procedures to be followed 


by the trustee. It should be emphasized that many of 


the duties imposed on the trustee are required to be 


discharged by the trustee immediately upon his ap-


pointment. The earlier these duties are discharged the 


less potential market disruption can result. 
The initial duty of the trustee is to endeavor to 


transfer to another commodity broker or brokers all 


identified customer accounts together with the cus-


tomer property margining such accounts, to the extent 


the trustee deems appropriate. Although it is pref-


erable for all such accounts to be transferred, exigen-


cies may dictate a partial transfer. The requirement 


that the value of the accounts and property transferred 


not exceed the customer’s distribution share may ne-


cessitate a slight delay until the trustee can submit to 


the court, for its disapproval, an estimate of each cus-


tomer’s distribution share pursuant to section 768. 
Subsection (c) [enacted as section 766(e)] provides 


that contemporaneously with the estimate of the dis-


tribution share and the transfer of identified customer 


accounts and property, subsection (c) provides that the 


trustee should make arrangements for the liquidation 


of all commodity contracts maintained by the debtor 


that are not identifiable to specific customers. These 


contracts would, of course, include all such contracts 


held in the debtor’s proprietory account. 
At approximately the same time, the trustee should 


notify each customer of the debtor’s bankruptcy and 


instruct each customer immediately to submit a claim 


including any claim to a specifically identifiable secu-


rity or other property, and advise the trustee as to the 


desired disposition of commodity contracts carried by 


the debtor for the customer. 
This requirement is placed upon the trustee to insure 


that producers who have hedged their production in the 


commodities market are allowed the opportunity to 


preserve their positions. The theory of the commodity 


market is that it exists for producers and buyers of 


commodities and not for the benefit of the speculators 


whose transactions now comprise the overwhelming 


majority of trades. Maintenance of positions by hedges 


may require them to put up additional margin pay-


ments in the hours and days following the commodity 
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broker bankruptcy, which they may be unable or un-


willing to do. In such cases, their positions will be 


quickly liquidated by the trustee, but they must have 


the opportunity to make those margin payments before 


they are summarily liquidated out of the market to the 


detriment of their growing crop. The failure of the cus-


tomer to advise the trustee as to disposition of the cus-


tomer’s commodity contract will not delay a transfer 


of a contract pursuant to subsection (b) so long as the 


contract can otherwise be identified to the customer. 


Nor will the failure of the customer to submit a claim 


prevent the customer from recovering the net equity in 


that customer’s account, absent a claim the customer 


cannot participate in the determination of the net eq-


uity in the account. 
If the customer submits instructions pursuant to sub-


section (a) after the customer’s commodity contracts 


are transferred to another commodity broker, the 


trustee must transmit the instruction to the trans-


feree. If the customer’s commodity contracts are not 


transferred before the customer’s instructions are re-


ceived, the trustee must attempt to comply with the 


instruction, subject to the provisions of section 767(d). 
Under subsection (d) [enacted as section 766(e)], the 


trustee has discretion to liquidate any commodity con-


tract carried by the debtor at any time. This discretion 


must be exercised with restraint in such cases, consist-


ent with the purposes of this subchapter and good busi-


ness practices. The committee intends that hedged ac-


counts will be given special consideration before liq-


uidation as discussed in connection with subsection (c). 
Subsection (e) [enacted as section 766(c)] instructs 


the trustee as to the disposition of any security or 


other property, not disposed of pursuant to subsection 


(b) or (d), that is specifically identifiable to a customer 


and to which the customer is entitled. Such security or 


other property must be returned to the customer or 


promptly transferred to another commodity broker for 


the benefit of the customer. If the value of the security 


or other property retained or transferred, together with 


any other distribution made by the trustee to or on be-


half of the customer, exceeds the customer’s distribu-


tion share the customer must deposit cash with the 


trustee equal to that difference before the return or 


transfer of the security or other property. 
Subsection (f) [enacted as section 766(a)] requires the 


trustee to answer margin calls on specifically identifi-


able customer commodity contracts, but only to the 


extent that the margin payment, together with any 


other distribution made by the trustee to or on behalf 


of the customer, does not exceed the customer’s dis-


tribution share. 
Subsection (g) [enacted as section 766(b)] requires the 


trustee to liquidate all commodity futures contracts 


prior to the close of trading in that contract, or the 


first day on which notice of intent to deliver on that 


contract may be tendered, whichever occurs first. If the 


customer desires that the contract be kept open for de-


livery, the contract should be transferred to another 


commodity broker pursuant to subsection (b). 
If for some reason the trustee is unable to transfer a 


contract on which delivery must be made or accepted 


and is unable to close out such contract, the trustee is 


authorized to operate the business of the debtor for the 


purpose of accepting or making tender of notice of in-


tent to deliver the physical commodity underlying the 


contract, facilitating delivery of the physical commod-


ity or disposing of the physical commodity in the event 


of a default. Any property received, not previously 


held, by the trustee in connection with its operation of 


the business of the debtor for these purposes, is not by 


the terms of this subchapter specifically included in 


the definition of customer property. 
Finally, subsection (h) [enacted as section 766(f)] re-


quires the trustee to liquidate the debtor’s estate as 


soon as practicable and consistent with good market 


practice, except for specifically identifiable securities 


or other property distributable under subsection (e). 
Section 768 is an integral part of the commodity 


broker liquidation procedures outlined in section 767. 


Prompt action by the trustee to transfer or liquidate 


customer commodity contracts is necessary to protect 


customers, the debtor’s estate, and the marketplace 


generally. However, transfers of customer accounts and 


property valued in excess of the customer’s distribution 


share are prohibited. Since a determination of the cus-


tomer’s distribution share requires a determination of 


the customer’s net equity and the total dollar value of 


customer property held by or for the account of the 


debtor, it is possible that the customer’s distribution 


share will not be determined, and thus the customer’s 


contracts and property will not be transferred, on a 


timely basis. To avoid this problem, and to expedite 


transfers of customer property, section 768 permits the 


trustee to make distributions to customers in accord-


ance with a preliminary estimate of the debtor’s cus-


tomer property and each customer’s distribution share. 
It is acknowledged that the necessity for prompt ac-


tion may not allow the trustee to assemble all relevant 


facts before such an estimate is made. However, the 


trustee is expected to develop as accurate an estimate 


as possible based on the available facts. Further, in 


order to permit expeditious action, section 768 does not 


require that notice be given to customers or other 


creditors before the court approves or disapproves the 


estimate. Nor does section 768 require that customer 


claims be received pursuant to section 767(a) before the 


trustee may act upon and in accordance with the esti-


mate. If the estimate is inaccurate, the trustee is ab-


solved of liability for a distribution which exceeds the 


customer’s actual distribution share so long as the dis-


tribution did not exceed the customer’s estimated dis-


tribution share. However, a trustee may have a claim 


back against a customer who received more than its ac-


tual distribution share. 


HOUSE REPORT NO. 95–595 


Section 765(a) indicates that a customer must file a 


proof of claim, including any claim to specifically iden-


tifiable property, within such time as the court fixes. 
Subsection (c) [of section 765 (enacted as section 


766(e))] sets forth the general rule requiring the trustee 


to liquidate contractual commitments that are either 


not specifically identifiable or with respect to which a 


customer has not instructed the trustee during the 


time fixed by the court. Subsection (d) [enacted as sec-


tion 766(b)] indicates an exception to the time limits in 


the rule by requiring the trustee to liquidate any open 


contractual commitment before the last day of trading 


or the first day during which delivery may be de-


manded, whichever first occurs, if transfer cannot be 


effectuated. 
Section 766(a) [enacted as section 766(g)] indicates 


that the trustee may distribute securities or other 


property only under section 768. This does not preclude 


a distribution of cash under section 767(a) or distribu-


tion of any excess customer property under section 


767(c) to the general estate. 
Subsection (b) [enacted as section 766(f)] indicates 


that the trustee shall liquidate all securities and other 


property that is not specifically identifiable property 


as soon as practicable after the commencement of the 


case and in accordance with good market practice. If 


securities are restricted or trading has been suspended, 


the trustee will have to make an exempt sale or file a 


registration statement. In the event of a private place-


ment, a customer is not entitled to ‘‘bid in’’ his net eq-


uity claim. To do so would enable him to receive a 


greater percentage recovery than other customers. 
Section 767(a) [enacted as section 766(h)] provides for 


the trustee to distribute customer property pro rata ac-


cording to customers’ net equity claims. The court will 


determine an equitable portion of customer property to 


pay administrative expenses. Paragraphs (2) and (3) in-


dicate that the return of specifically identifiable prop-


erty constitutes a distribution of net equity. 
Subsection (b) [enacted as section 766(i)] indicates 


that if the debtor is a clearing organization, customer 


property is to be segregated into customers’ accounts 


and proprietary accounts and distributed accordingly 
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without offset. This protects a member’s customers 


from having their claims offset against the member’s 


proprietary account. Subsection (c)(1) [enacted as sec-


tion 766(j)(1)] indicates that any excess customer prop-


erty will pour over into the general estate. This un-


likely event would occur only if customers fail to file 


proofs of claim. Subsection (c)(2) [enacted as section 


766(j)(2)] indicates that to the extent customers are not 


paid in full, they are entitled to share in the general es-


tate as unsecured creditors, unless subordinated by the 


court under proposed 11 U.S.C. 510. 
Section 768(a) [enacted as section 766(c)] requires the 


trustee to return specifically identifiable property to 


the extent that such distribution will not exceed a cus-


tomer’s net equity claim. Thus, if the customer owes 


money to a commodity broker, this will be offset under 


section 761(15)(A)(ii). If the value of the specifically 


identifiable property exceeds the net equity claim, then 


the customer may deposit cash with the trustee to 


make up the difference after which the trustee may re-


turn or transfer the customer’s property. 
Subsection (c) [enacted as section 766(a)] permits the 


trustee to answer all margin calls, to the extent of the 


customer’s net equity claim, with respect to any spe-


cifically identifiable open contractual commitment. It 


should be noted that any payment under subsections 


(a) or (c) will be considered a reduction of the net eq-


uity claim under section 767(a). Thus the customer’s 


net equity claim is a dynamic amount that varies with 


distributions of specifically identifiable property or 


margin payments on such property. This approach dif-


fers from the priority given to specifically identifiable 


property under subchapter III of chapter 7 by limiting 


the priority effect to a right to receive specific prop-


erty as part of, rather than in addition to, a ratable 


share of customer property. This policy is designed to 


protect the small customer who is unlikely to have 


property in specifically identifiable form as compared 


with the professional trader. The CFTC is authorized to 


make rules defining specifically identifiable property 


under section 302 of the bill, in title III. 


AMENDMENTS 


1984—Subsec. (j)(2). Pub. L. 98–353 substituted ‘‘sec-


tion 726’’ for ‘‘section 726(a)’’. 
1982—Subsec. (a). Pub. L. 97–222, § 19(a), inserted ‘‘to 


such customer’’ after ‘‘distribution’’. 
Subsec. (b). Pub. L. 97–222, § 19(b), struck out ‘‘that is 


being actively traded as of the date of the filing of the 


petition’’ after ‘‘any open commodity contract’’ and in-


serted ‘‘the’’ after ‘‘rules of’’. 
Subsec. (d). Pub. L. 97–222, § 19(c), substituted ‘‘the 


amount to which the customer of the debtor is entitled 


under subsection (h) or (i) of this section, then such’’ 


for ‘‘such amount, then the’’ and ‘‘the trustee then 


shall’’ for ‘‘the trustee shall’’. 
Subsec. (h). Pub. L. 97–222, § 19(d), inserted provision 


that notwithstanding any other provision of this sub-


section, a customer net equity claim based on a propri-


etary account, as defined by Commission rule, regula-


tion, or order, may not be paid either in whole or in 


part, directly or indirectly, out of customer property 


unless all other customer net equity claims have been 


paid in full. 


EFFECTIVE DATE OF 1984 AMENDMENT 


Amendment by Pub. L. 98–353 effective with respect 


to cases filed 90 days after July 10, 1984, see section 


552(a) of Pub. L. 98–353, set out as a note under section 


101 of this title. 


SECTION REFERRED TO IN OTHER SECTIONS 


This section is referred to in sections 365, 702, 761, 765 


of this title; title 7 section 24. 


SUBCHAPTER V—CLEARING BANK 


LIQUIDATION 


SUBCHAPTER REFERRED TO IN OTHER SECTIONS 


This subchapter is referred to in section 103 of this 


title. 


§ 781. Definitions 


For purposes of this subchapter, the following 


definitions shall apply: 
(1) BOARD.—The term ‘‘Board’’ means the 


Board of Governors of the Federal Reserve 


System. 
(2) DEPOSITORY INSTITUTION.—The term ‘‘de-


pository institution’’ has the same meaning as 


in section 3 of the Federal Deposit Insurance 


Act. 
(3) CLEARING BANK.—The term ‘‘clearing 


bank’’ means an uninsured State member 


bank, or a corporation organized under section 


25A of the Federal Reserve Act, which oper-


ates, or operates as, a multilateral clearing or-


ganization pursuant to section 409 of the Fed-


eral Deposit Insurance Corporation Improve-


ment Act of 1991. 


(Added Pub. L. 106–554, § 1(a)(5) [title I, 


§ 112(c)(5)(B)], Dec. 21, 2000, 114 Stat. 2763, 


2763A–394.) 


REFERENCES IN TEXT 


Section 3 of the Federal Deposit Insurance Act, re-


ferred to in par. (2), is classified to section 1813 of Title 


12, Banks and Banking. 
Section 25A of the Federal Reserve Act, referred to in 


par. (3), popularly known as the Edge Act, is classified 


to subchapter II (§ 611 et seq.) of chapter 6 of Title 12, 


Banks and Banking. For complete classification of this 


Act to the Code, see Short Title note set out under sec-


tion 611 of Title 12 and Tables. 
Section 409 of the Federal Deposit Insurance Corpora-


tion Improvement Act of 1991, referred to in par. (3), is 


classified to section 4422 of Title 12, Banks and Bank-


ing. 


§ 782. Selection of trustee 


(a) IN GENERAL.— 
(1) APPOINTMENT.—Notwithstanding any 


other provision of this title, the conservator 


or receiver who files the petition shall be the 


trustee under this chapter, unless the Board 


designates an alternative trustee. 
(2) SUCCESSOR.—The Board may designate a 


successor trustee if required. 


(b) AUTHORITY OF TRUSTEE.—Whenever the 


Board appoints or designates a trustee, chapter 


3 and sections 704 and 705 of this title shall apply 


to the Board in the same way and to the same 


extent that they apply to a United States trust-


ee. 


(Added Pub. L. 106–554, § 1(a)(5) [title I, 


§ 112(c)(5)(B)], Dec. 21, 2000, 114 Stat. 2763, 


2763A–394.) 


§ 783. Additional powers of trustee 


(a) DISTRIBUTION OF PROPERTY NOT OF THE ES-


TATE.—The trustee under this subchapter has 


power to distribute property not of the estate, 


including distributions to customers that are 


mandated by subchapters III and IV of this chap-


ter. 
(b) DISPOSITION OF INSTITUTION.—The trustee 


under this subchapter may, after notice and a 


hearing— 
(1) sell the clearing bank to a depository in-


stitution or consortium of depository institu-


tions (which consortium may agree on the al-


location of the clearing bank among the con-


sortium); 
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(2) merge the clearing bank with a deposi-


tory institution; 


(3) transfer contracts to the same extent as 


could a receiver for a depository institution 


under paragraphs (9) and (10) of section 11(e) of 


the Federal Deposit Insurance Act; 


(4) transfer assets or liabilities to a deposi-


tory institution; and 


(5) transfer assets and liabilities to a bridge 


bank as provided in paragraphs (1), (3)(A), (5), 


and (6) of section 11(n) of the Federal Deposit 


Insurance Act, paragraphs (9) through (13) of 


such section, and subparagraphs (A) through 


(H) and subparagraph (K) of paragraph (4) of 


such section 11(n), except that— 


(A) the bridge bank to which such assets or 


liabilities are transferred shall be treated as 


a clearing bank for the purpose of this sub-


section; and 


(B) any references in any such provision of 


law to the Federal Deposit Insurance Cor-


poration shall be construed to be references 


to the appointing agency and that references 


to deposit insurance shall be omitted. 


(c) CERTAIN TRANSFERS INCLUDED.—Any ref-


erence in this section to transfers of liabilities 


includes a ratable transfer of liabilities within a 


priority class. 


(Added Pub. L. 106–554, § 1(a)(5) [title I, 


§ 112(c)(5)(B)], Dec. 21, 2000, 114 Stat. 2763, 


2763A–395.) 


REFERENCES IN TEXT 


Section 11 of the Federal Deposit Insurance Act, re-


ferred to in subsec. (b)(3), (5), is classified to section 


1821 of Title 12, Banks and Banking. 


§ 784. Right to be heard 


The Board or a Federal reserve bank (in the 


case of a clearing bank that is a member of that 


bank) may raise and may appear and be heard on 


any issue in a case under this subchapter. 


(Added Pub. L. 106–554, § 1(a)(5) [title I, 


§ 112(c)(5)(B)], Dec. 21, 2000, 114 Stat. 2763, 


2763A–395.) 


CHAPTER 9—ADJUSTMENT OF DEBTS OF A 
MUNICIPALITY 


SUBCHAPTER I—GENERAL PROVISIONS 


Sec. 


901. Applicability of other sections of this title. 


902. Definitions for this chapter. 


903. Reservation of State power to control mu-


nicipalities. 


904. Limitation on jurisdiction and powers of 


court. 


SUBCHAPTER II—ADMINISTRATION 


921. Petition and proceedings relating to petition. 


922. Automatic stay of enforcement of claims 


against the debtor. 


923. Notice. 


924. List of creditors. 


925. Effect of list of claims. 


926. Avoiding powers. 


927. Limitation on recourse. 


928. Post petition effect of security interest. 


929. Municipal leases. 


930. Dismissal. 


SUBCHAPTER III—THE PLAN 


941. Filing of plan. 


Sec. 


942. Modification of plan. 


943. Confirmation. 


944. Effect of confirmation. 


945. Continuing jurisdiction and closing of the 


case. 


946. Effect of exchange of securities before the 


date of the filing of the petition. 


AMENDMENTS 


1988—Pub. L. 100–597, § 11, Nov. 3, 1988, 102 Stat. 3030, 


added items 927 to 929 and redesignated former item 927 


as 930. 


CHAPTER REFERRED TO IN OTHER SECTIONS 


This chapter is referred to in sections 101, 103, 109, 347, 


362, 365, 502, 503 of this title; title 28 section 1930. 


SUBCHAPTER I—GENERAL PROVISIONS 


§ 901. Applicability of other sections of this title 


(a) Sections 301, 344, 347(b), 349, 350(b), 361, 362, 


364(c), 364(d), 364(e), 364(f), 365, 366, 501, 502, 503, 


504, 506, 507(a)(1), 509, 510, 524(a)(1), 524(a)(2), 544, 


545, 546, 547, 548, 549(a), 549(c), 549(d), 550, 551, 552, 


553, 557, 1102, 1103, 1109, 1111(b), 1122, 1123(a)(1), 


1123(a)(2), 1123(a)(3), 1123(a)(4), 1123(a)(5), 1123(b), 


1124, 1125, 1126(a), 1126(b), 1126(c), 1126(e), 1126(f), 


1126(g), 1127(d), 1128, 1129(a)(2), 1129(a)(3), 


1129(a)(6), 1129(a)(8), 1129(a)(10), 1129(b)(1), 


1129(b)(2)(A), 1129(b)(2)(B), 1142(b), 1143, 1144, and 


1145 of this title apply in a case under this chap-


ter. 


(b) A term used in a section of this title made 


applicable in a case under this chapter by sub-


section (a) of this section or section 103(e) 1 of 


this title has the meaning defined for such term 


for the purpose of such applicable section, unless 


such term is otherwise defined in section 902 of 


this title. 


(c) A section made applicable in a case under 


this chapter by subsection (a) of this section 


that is operative if the business of the debtor is 


authorized to be operated is operative in a case 


under this chapter. 


(Pub. L. 95–598, Nov. 6, 1978, 92 Stat. 2621; Pub. L. 


98–353, title III, §§ 353, 490, July 10, 1984, 98 Stat. 


361, 383; Pub. L. 100–597, § 3, Nov. 3, 1988, 102 Stat. 


3028.) 


HISTORICAL AND REVISION NOTES 


LEGISLATIVE STATEMENTS 


Chapter 9 of the House amendment represents a com-


promise between chapter 9 of the House bill and 9 of the 


Senate amendment. In most respects this chapter fol-


lows current law with respect to the adjustment of 


debts of a municipality. Stylistic changes and minor 


substantive revisions have been made in order to con-


form this chapter with other new chapters of the bank-


ruptcy code. There are few major differences between 


the House bill and the Senate amendment on this issue. 


Section 901 indicates the applicability of other sections 


of title 11 in cases under chapter 9. Included are sec-


tions providing for creditors’ committees under sec-


tions 1102 and 1103. 


HOUSE REPORT NO. 95–595 


Section 901 makes applicable appropriate provisions 


of other chapters of proposed title 11. The general rule 


set out in section 103(e) is that only the provisions of 


chapters 1 and 9 apply in a chapter 9 case. Section 901 
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is the exception, and specifies other provisions that do 


apply. They are as follows: 
§ 301. Voluntary cases. Application of this section 


makes clear, as under current chapter IX [chapter 9 of 


former title 11], that a municipal case can be com-


menced only by the municipality itself. There are no 


involuntary chapter 9 cases. 
§ 344. Self-incrimination; immunity. Application of this 


section is of no substantive effect for the administra-


tion of the case, but merely provides that the general 


rules in part V [§ 6001 et seq.] of title 18 govern immu-


nity. 
§ 347(b). Unclaimed property. This provision currently 


appears in section 96(d) of chapter IX [section 416(d) of 


former title 11]. 
§ 349. Effect of dismissal. This section governs the ef-


fect of a dismissal of a chapter 9 case. It provides in 


substance that rights that existed before the case that 


were disturbed by the commencement of the case are 


reinstated. This section does not concern grounds for 


dismissal, which are found in section 926. 
§ 361. Adequate protection. Section 361 provides the 


general standard for the protection of secured creditors 


whose property is used in a case under title 11. Its im-


portance lies in its application to sections 362 and 364. 
§ 362. Automatic stay. The automatic stay provisions of 


the general portions of the title are incorporated into 


chapter 9. There is an automatic stay provided in cur-


rent Bankruptcy Act § 85(e) [section 405(e) of former 


title 11]. The thrust of section 362 is the same as that 


of section 85(e), but, of course, its application in chap-


ter 9 is modernized and drafted to conform with the 


stay generally applicable under the bankruptcy code. 


An additional part of the automatic stay applicable 


only to municipal cases is included in section 922. 
§§ 364(c), 364(d), 364(e). Obtaining credit. This section 


governs the borrowing of money by a municipality in 


reorganization. It is narrower than a comparable provi-


sion in current law, section 82(b)(2) [section 402(b)(2) of 


former title 11]. The difference lies mainly in the re-


moval under the bill of the authority of the court to su-


pervise borrowing by the municipality in instances in 


which none of the special bankruptcy powers are in-


volved. That is, if a municipality could borrow money 


outside of the bankruptcy court, then it should have 


the same authority in bankruptcy court, under the doc-


trine of Ashton v. Cameron Water District No. 1, 298 U.S. 


513 (1936) [Tex.1936, 56 S.Ct. 892, 80 L.Ed. 1309, 31 


Am.Bankr.Rep.N.S. 96, rehearing denied 57 S.Ct. 5, 299 


U.S. 619, 81 L.Ed. 457] and National League of Cities v. 


Usery, 426 U.S. 833 (1976) [Dist.Col.1976, 96 S.Ct. 2465, 49 


L.Ed.2d 245, on remand 429 F. Supp. 703]. Only when the 


municipality needs special authority, such as subordi-


nation of existing liens, or special priority for the bor-


rowed funds, will the court become involved in the au-


thorization. 
§ 365. Executory contracts and unexpired leases. The ap-


plicability of section 365 incorporates the general 


power of a bankruptcy court to authorize the assump-


tion or rejection of executory contracts or unexpired 


leases found in other chapters of the title. This section 


is comparable to section 82(b)(1) of current law [section 


402(b)(1) of former title 11]. 
§ 366. Utility service. This section gives a municipality 


the same authority as any other debtor with respect to 


continuation of utility service during the proceeding, 


provided adequate assurance of future payment is pro-


vided. No comparable explicit provision is found in cur-


rent law, although the case law seems to support the 


same result. 
§ 501. Filing of proofs of claims. This section permits fil-


ing of proofs of claims in a chapter 9 case. Note, how-


ever, that section 924 permits listing of creditors’ 


claims, as under chapter 11 and under section 85(b) of 


chapter IX [section 405(b) of former title 11]. 
§ 502. Allowance of claims. This section applies the gen-


eral allowance rules to chapter 9 cases. This is no 


change from current law. 
§ 503. Administrative expenses. Administrative expenses 


as defined in section 503 will be paid in a chapter 9 case, 


as provided under section 89(1) of current law [section 


409(1) of former title 11]. 
§ 504. Sharing of compensation. There is no comparable 


provision in current law. However, this provision ap-


plies generally throughout the proposed law, and will 


not affect the progress of the case, only the interrela-


tions between attorneys and other professionals that 


participate in the case. 
§ 506. Determination of secured status. Section 506 speci-


fies that claims secured by a lien should be separated, 


to the extent provided, into secured and unsecured 


claims. It applies generally. Current law follows this 


result, though there is no explicit provision. 
§ 507(1). Priorities. Paragraph (1) of section 507 requires 


that administrative expenses be paid first. This rule 


will apply in chapter 9 cases. It is presently found in 


section 89(1) [section 409(1) of former title 11]. The two 


other priorities presently found in section 89 have been 


deleted. The second for claims arising within 3 months 


before the case is commenced, is deleted from the stat-


ute, but may be within the court’s equitable power to 


award, under the case of Fosdick v. Schall, 99 U.S. 235 


(1878) [25 L.Ed. 339]. Leaving the provision to the courts 


permits greater flexibility, as under railroad cases, 


than an absolute three-month rule. The third priority 


under current law, for claims which are entitled to pri-


ority under the laws of the United States, is deleted be-


cause of the proposed amendment to section 3466 of the 


Revised Statutes [former 31 U.S.C. 191, see 31 U.S.C. 


3713(a)] contained in section 321(a) of title III of the 


bill, which previously has given the United States an 


absolute first priority in chapter X [chapter 10 of 


former title 11] and section 77 [section 205 of former 


title 11] cases. Because the priority rules are regular-


ized and brought together in the bankruptcy laws by 


this bill, the need for incorporation of priorities else-


where specified is eliminated. 
§ 509. Claims of codebtors. This section provides for the 


treatment of sureties, guarantors, and codebtors. The 


general rule of postponement found in the other chap-


ters will apply in chapter 9. This section adopts current 


law. 
§ 510. Subordination of claims. This section permits the 


court to subordinate, on equitable grounds, any claim, 


and requires enforcement of contractual subordination 


agreements, and subordination of securities rescission 


claims. The section recognizes the inherent equitable 


power of the court under current law, and the practice 


followed with respect to contractual provisions. 
§ 547. Preferences. Incorporation of section 547 will per-


mit the debtor to recover preferences. This power will 


be used primarily when those who gave the preferences 


have been replaced by new municipal officers or when 


creditors coerced preferential payments. Unlike Bank-


ruptcy Act § 85(h) [section 405(h) of former title 11], the 


section does not permit the appointment of a trustee 


for the purpose of pursuing preferences. Moreover, this 


bill does not incorporate the other avoiding powers of 


a trustee for chapter 9, found in current section 85(h). 
§ 550. Liability of transfers. Incorporation of this sec-


tion is made necessary by the incorporation of the pref-


erence section, and permits recovery by the debtor 


from a transferee of an avoided preference. 
§ 551. Automatic preservation of avoided transfer. Appli-


cation of section 551 requires preservation of any avoid-


ed preference for the benefit of the estate. 
§ 552. Postpetition effect of security interest. This section 


will govern the applicability after the commencement 


of the case of security interests granted by the debtor 


before the commencement of the case. 
§ 553. Setoff. Under current law, certain setoff is 


stayed. Application of this section preserves that re-


sult, though the setoffs that are permitted under sec-


tion 553 are better defined than under present law. Ap-


plication of this section is necessary to stay the setoff 


and to provide the offsetting creditor with the protec-


tion to which he is entitled under present law. 
§ 1122. Classification of claims. This section is derived 


from current section 88(b) [section 408(b) of former title 


11], and is substantially similar. 
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§ 1123(a)(1)–(4), (b). Contents of plan. The general provi-


sions governing contents of a chapter 11 plan are made 


applicable here, with two exceptions relating to the 


rights of stockholders, which are not applicable in 


chapter 9 cases. This section expands current law by 


specifying the contents of a plan in some detail. Sec-


tion 91 of current law [section 411 of former title 11] 


speaks only in general terms. The substance of the two 


sections is substantially the same, however. 
§ 1124. Impairment of claims. The confirmation stand-


ards adopted in chapter 9 are the same as those of chap-


ter 11. This changes current chapter IX [chapter 9 of 


former title 11], which requires compliance with the 


fair and equitable rule. The greater flexibility of pro-


posed chapter 11 is carried over into chapter 9, for there 


appears to be no reason why the confirmation stand-


ards for the two chapters should be different, or why 


the elimination of the fair and equitable rule from cor-


porate reorganizations should not be followed in mu-


nicipal debt adjustments. The current chapter IX rule 


is based on the confirmation rules of current chapter X 


[chapter 10 of former title 11]. The change in the latter 


suggests a corresponding change in the former. Section 


1124 is one part of the new confirmation standard. It de-


fines impairment, for use in section 1129. 
§ 1125. Postpetition disclosure and solicitation. The 


change in the confirmation standard necessitates a cor-


responding change in the disclosure requirements for 


solicitation of acceptances of a plan. Under current 


chapter IX [chapter 9 of former title 11] there is no dis-


closure requirement. Incorporation of section 1125 will 


insure that creditors receive adequate information be-


fore they are required to vote on a plan. 
§ 1126(a), (b), (c), (e), (f), (g). Acceptance of plan. Sec-


tion 1126 incorporates the current chapter IX [chapter 


9 of former title 11] acceptance requirement: two-thirds 


in amount and a majority in number, Bankruptcy Act 


§ 92 [section 412 of former title 11]. Section 1125 permits 


exclusion of certain acceptances from the computation 


if the acceptances were obtained in bad faith or, unlike 


current law, if there is a conflict of interest motivating 


the acceptance. 
§ 1127(d). Modification of plan. This section governs the 


change of a creditor’s vote on the plan after a modifica-


tion is proposed. It is derived from current section 92(e) 


[section 412(e) of former title 11]. 
§ 1128. Hearing on confirmation. This section requires a 


hearing on the confirmation of the plan, and permits 


parties in interest to object. It is the same as Bank-


ruptcy Act §§ 93 and 94(a) [sections 413 and 414(a) of 


former title 11], though the provision, comparable to 


section 206 of current chapter X [section 606 of former 


title 11], permitting a labor organization to appear and 


be heard on the economic soundness of the plan, has 


been deleted as more appropriate for the Rules. 
§ 1129(a)(2), (3), (8), (b)(1), (2). Confirmation of plan. 


This section provides the boiler-plate language that the 


plan be proposed in good faith and that it comply with 


the provisions of the chapter, and also provides the fi-


nancial standard for confirmation, which replaces the 


fair and equitable rule. See § 1124, supra. 
§ 1142(b). Execution of plan. Derived from Bankruptcy 


Act § 96(b) [section 416(b) of former title 11], this section 


permits the court to order execution and delivery of in-


struments in order to execute the plan. 
§ 1143. Distribution. This section is the same in sub-


stance as section 96(d) [section 416(d) of former title 11], 


which requires presentment or delivery of securities 


within five years, and bars creditors that do not act 


within that time. 
§ 1144. Revocation of order of confirmation. This section 


permits the court to revoke the order of confirmation 


and the discharge if the confirmation of the plan was 


procured by fraud. There is no comparable provision in 


current chapter IX [chapter 9 of former title 11]. 


REFERENCES IN TEXT 


Section 103(e) of this title, referred to in subsec. (b), 


was redesignated section 103(f) and a new section 103(e) 


was added by Pub. L. 106–554, § 1(a)(5) [title I, 


§ 112(c)(5)(A)], Dec. 21, 2000, 114 Stat. 2763, 2763A–394. 


AMENDMENTS 


1988—Subsec. (a). Pub. L. 100–597 inserted ‘‘1129(a)(6),’’ 


after ‘‘1129(a)(3),’’. 


1984—Subsec. (a). Pub. L. 98–353 inserted ‘‘557,’’ after 


‘‘553,’’ and substituted ‘‘1111(b),’’ for ‘‘1111(b)’’. 


EFFECTIVE DATE OF 1988 AMENDMENT 


Amendment by Pub. L. 100–597 effective Nov. 3, 1988, 


but not applicable to any case commenced under this 


title before that date, see section 12 of Pub. L. 100–597, 


set out as a note under section 101 of this title. 


EFFECTIVE DATE OF 1984 AMENDMENT 


Amendment by Pub. L. 98–353 effective with respect 


to cases filed 90 days after July 10, 1984, see section 


552(a) of Pub. L. 98–353, set out as a note under section 


101 of this title. 


SECTION REFERRED TO IN OTHER SECTIONS 


This section is referred to in sections 103, 106, 902, 943 


of this title. 


§ 902. Definitions for this chapter 


In this chapter— 


(1) ‘‘property of the estate’’, when used in a 


section that is made applicable in a case under 


this chapter by section 103(e) 1 or 901 of this 


title, means property of the debtor; 


(2) ‘‘special revenues’’ means— 


(A) receipts derived from the ownership, 


operation, or disposition of projects or sys-


tems of the debtor that are primarily used or 


intended to be used primarily to provide 


transportation, utility, or other services, in-


cluding the proceeds of borrowings to fi-


nance the projects or systems; 


(B) special excise taxes imposed on par-


ticular activities or transactions; 


(C) incremental tax receipts from the ben-


efited area in the case of tax-increment fi-


nancing; 


(D) other revenues or receipts derived from 


particular functions of the debtor, whether 


or not the debtor has other functions; or 


(E) taxes specifically levied to finance one 


or more projects or systems, excluding re-


ceipts from general property, sales, or in-


come taxes (other than tax-increment fi-


nancing) levied to finance the general pur-


poses of the debtor; 


(3) ‘‘special tax payer’’ means record owner 


or holder of legal or equitable title to real 


property against which a special assessment 


or special tax has been levied the proceeds of 


which are the sole source of payment of an ob-


ligation issued by the debtor to defray the cost 


of an improvement relating to such real prop-


erty; 


(4) ‘‘special tax payer affected by the plan’’ 


means special tax payer with respect to whose 


real property the plan proposes to increase the 


proportion of special assessments or special 


taxes referred to in paragraph (2) of this sec-


tion assessed against such real property; and 


(5) ‘‘trustee’’, when used in a section that is 


made applicable in a case under this chapter 


by section 103(e) 1 or 901 of this title, means 


debtor, except as provided in section 926 of 


this title. 
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(Pub. L. 95–598, Nov. 6, 1978, 92 Stat. 2622; Pub. L. 


98–353, title III, § 491, July 10, 1984, 98 Stat. 383; 


Pub. L. 100–597, § 4, Nov. 3, 1988, 102 Stat. 3028.) 


HISTORICAL AND REVISION NOTES 


LEGISLATIVE STATEMENTS 


Section 902(2) of the Senate amendment is deleted 


since the bankruptcy court will have jurisdiction over 


all cases under chapter 9. The concept of a claim being 


materially and adversely affected reflected in section 


902(1) of the Senate amendment has been deleted and 


replaced with the new concept of ‘‘impairment’’ set 


forth in section 1124 of the House amendment and in-


corporated by reference into chapter 9. 


SENATE REPORT NO. 95–989 


There are six definitions for use in chapter 9. Para-


graph (1) defines what claims are included in a chapter 


9 case and adopts the definition now found in section 


81(1) [section 401(1) of former title 11]. All claims 


against the petitioner generally will be included, with 


one significant exception. Municipalities are author-


ized, under section 103(c) of the Internal Revenue Code 


of 1954, as amended [title 26], to issue tax-exempt indus-


trial development revenue bonds to provide for the fi-


nancing of certain projects for privately owned compa-


nies. The bonds are sold on the basis of the credit of the 


company on whose behalf they are issued, and the prin-


cipal, interest, and premium, if any, are payable solely 


from payments made by the company to the trustee 


under the bond indenture and do not constitute claims 


on the tax revenues or other funds of the issuing mu-


nicipalities. The municipality merely acts as the vehi-


cle to enable the bonds to be issued on a tax-exempt 


basis. Claims that arise by virtue of these bonds are not 


among the claims defined by this paragraph and 


amounts owed by private companies to the holders of 


industrial development revenue bonds are not to be in-


cluded among the assets of the municipality that would 


be affected by the plan. See Cong. Record, 94th Cong., 


1st Sess. H.R. 12073 (statement by Mr. Don Edwards, 


floor manager of the bill in the House). Paragraph (2) 


defines the court which means the federal district court 


or federal district judge before which the case is pend-


ing. Paragraph (3) [enacted as (1)] specifies that when 


the term ‘‘property of the estate’’ is used in a section 


in another chapter made applicable in chapter 9 cases, 


the term means ‘‘property of the debtor’’. Paragraphs 


(4) and (5) [enacted as (2) and (3)] adopt the definition 


of ‘‘special taxpayer affected by the plan’’ that appears 


in current sections 81(10) and 81(11) of the Bankruptcy 


Act [section 401(10) and (11) of former title 11]. Para-


graph (6) [enacted as (4)] provides that ‘‘trustee’’ means 


‘‘debtor’’ when used in conjunction with chapter 9. 


HOUSE REPORT NO. 95–595 


There are only four definitions for use only in chap-


ter 9. The first specifies that when the term ‘‘property 


of the estate’’ is used in a section in another chapter 


made applicable in chapter 9 cases, the term will mean 


‘‘property of the debtor’’. Paragraphs (2) and (3) adopt 


the definition of ‘‘special taxpayer affected by the 


plan’’ that appears in current sections 81(10) and 81(11) 


[section 401(10) and (11) of former title 11]. Paragraph 


(4) provides for ‘‘trustee’’ the same treatment as pro-


vided for ‘‘property of the estate’’, specifying that it 


means ‘‘debtor’’ when used in conjunction with chapter 


9. 


REFERENCES IN TEXT 


Section 103(e) of this title, referred to in pars. (1) and 


(5), was redesignated section 103(f) and a new section 


103(e) was added by Pub. L. 106–554, § 1(a)(5) [title I, 


§ 112(c)(5)(A)], Dec. 21, 2000, 114 Stat. 2763, 2763A–394. 


AMENDMENTS 


1988—Pars. (2) to (5). Pub. L. 100–597 added par. (2) and 


redesignated former pars. (2) to (4) as (3) to (5), respec-


tively. 


1984—Par. (2). Pub. L. 98–353 substituted ‘‘legal or 


equitable title to real property against which a special 


assessment or special tax has been levied’’ for ‘‘title, 


legal or equitable, to real property against which has 


been levied a special assessment or special tax’’. 


EFFECTIVE DATE OF 1988 AMENDMENT 


Amendment by Pub. L. 100–597 effective Nov. 3, 1988, 


but not applicable to any case commenced under this 


title before that date, see section 12 of Pub. L. 100–597, 


set out as a note under section 101 of this title. 


EFFECTIVE DATE OF 1984 AMENDMENT 


Amendment by Pub. L. 98–353 effective with respect 


to cases filed 90 days after July 10, 1984, see section 


552(a) of Pub. L. 98–353, set out as a note under section 


101 of this title. 


SECTION REFERRED TO IN OTHER SECTIONS 


This section is referred to in section 901 of this title. 


§ 903. Reservation of State power to control mu-
nicipalities 


This chapter does not limit or impair the 


power of a State to control, by legislation or 


otherwise, a municipality of or in such State in 


the exercise of the political or governmental 


powers of such municipality, including expendi-


tures for such exercise, but— 


(1) a State law prescribing a method of com-


position of indebtedness of such municipality 


may not bind any creditor that does not con-


sent to such composition; and 


(2) a judgment entered under such a law may 


not bind a creditor that does not consent to 


such composition. 


(Pub. L. 95–598, Nov. 6, 1978, 92 Stat. 2622; Pub. L. 


98–353, title III, § 492, July 10, 1984, 98 Stat. 383.) 


HISTORICAL AND REVISION NOTES 


LEGISLATIVE STATEMENTS 


Section 903 of the House amendment represents a sty-


listic revision of section 903 of the Senate amendment. 


To the extent section 903 of the House bill would have 


changed present law, such section is rejected. 


SENATE REPORT NO. 95–989 


Section 903 is derived, with stylistic changes, from 


section 83 of current Chapter IX [section 403 of former 


title 11]. It sets forth the primary authority of a State, 


through its constitution, laws, and other powers, over 


its municipalities. The proviso in section 83, prohibit-


ing State composition procedures for municipalities, is 


retained. Deletion of the provision would ‘‘permit all 


States to enact their own versions of Chapter IX [chap-


ter 9 of former title 11]’’, Municipal Insolvency, 50 


Am.Bankr.L.J. 55, 65, which would frustrate the con-


stitutional mandate of uniform bankruptcy laws. Con-


stitution of the United States, Art. I, Sec. 8. 


This section provides that the municipality can con-


sent to the court’s orders in regard to use of its income 


or property. It is contemplated that such consent will 


be required by the court for the issuance of certificates 


of indebtedness under section 364(c). Such consent 


could extend to enforcement of the conditions attached 


to the certificates or the municipal services to be pro-


vided during the proceedings. 


AMENDMENTS 


1984—Par. (2). Pub. L. 98–353 struck out ‘‘to’’ before 


‘‘that does not consent’’. 


EFFECTIVE DATE OF 1984 AMENDMENT 


Amendment by Pub. L. 98–353 effective with respect 


to cases filed 90 days after July 10, 1984, see section 
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552(a) of Pub. L. 98–353, set out as a note under section 


101 of this title. 


§ 904. Limitation on jurisdiction and powers of 
court 


Notwithstanding any power of the court, un-


less the debtor consents or the plan so provides, 


the court may not, by any stay, order, or decree, 


in the case or otherwise, interfere with— 


(1) any of the political or governmental pow-


ers of the debtor; 


(2) any of the property or revenues of the 


debtor; or 


(3) the debtor’s use or enjoyment of any in-


come-producing property. 


(Pub. L. 95–598, Nov. 6, 1978, 92 Stat. 2622.) 


HISTORICAL AND REVISION NOTES 


SENATE REPORT NO. 95–989 


This section adopts the policy of section 82(c) of cur-


rent law [section 402(c) of former title 11]. The only 


change in this section from section 82(c) is to conform 


the section to the style and cross-references of S. 2266. 


HOUSE REPORT NO. 95–595 


This section adopts the policy of section 82(c) of cur-


rent law [section 402(c) of former title 11]. The Usery 


case underlines the need for this limitation on the 


court’s powers. The only change in this section from 


section 82(c) is to conform the section to the style and 


cross-references of H.R. 8200. This section makes clear 


that the court may not interfere with the choices a mu-


nicipality makes as to what services and benefits it 


will provide to its inhabitants. 


SUBCHAPTER II—ADMINISTRATION 


AMENDMENTS 


1984—Pub. L. 98–353, title III, § 493, July 10, 1984, 98 


Stat. 383, substituted ‘‘SUBCHAPTER’’ for 


‘‘SUBCHAPER’’. 


§ 921. Petition and proceedings relating to peti-
tion 


(a) Notwithstanding sections 109(d) and 301 of 


this title, a case under this chapter concerning 


an unincorporated tax or special assessment dis-


trict that does not have such district’s own offi-


cials is commenced by the filing under section 


301 of this title of a petition under this chapter 


by such district’s governing authority or the 


board or body having authority to levy taxes or 


assessments to meet the obligations of such dis-


trict. 


(b) The chief judge of the court of appeals for 


the circuit embracing the district in which the 


case is commenced shall designate the bank-


ruptcy judge to conduct the case. 


(c) After any objection to the petition, the 


court, after notice and a hearing, may dismiss 


the petition if the debtor did not file the peti-


tion in good faith or if the petition does not 


meet the requirements of this title. 


(d) If the petition is not dismissed under sub-


section (c) of this section, the court shall order 


relief under this chapter. 


(e) The court may not, on account of an appeal 


from an order for relief, delay any proceeding 


under this chapter in the case in which the ap-


peal is being taken; nor shall any court order a 


stay of such proceeding pending such appeal. 


The reversal on appeal of a finding of jurisdic-


tion does not affect the validity of any debt in-


curred that is authorized by the court under sec-


tion 364(c) or 364(d) of this title. 


(Pub. L. 95–598, Nov. 6, 1978, 92 Stat. 2622; Pub. L. 


98–353, title III, § 494, July 10, 1984, 98 Stat. 383.) 


HISTORICAL AND REVISION NOTES 


LEGISLATIVE STATEMENTS 


Section 905 of the Senate amendment is incorporated 


as section 921(b) of the House amendment with the dif-


ference that the chief judge of the circuit embracing 


the district in which the case is commenced designates 


a bankruptcy judge to conduct the case in lieu of a dis-


trict judge as under present law. It is intended that a 


municipality may commence a case in any district in 


which the municipality is located, as under present 


law. Section 906 of the Senate amendment has been 


adopted in substance in section 109(c) of the House 


amendment. 


SENATE REPORT NO. 95–989 


Section 905 [enacted as section 921(b)] adopts the pro-


cedures for selection of the judge for the chapter 9 case 


as found in current section 82(d) [section 402(d) of 


former title 11]. It is expected that the large chapter 9 


case might take up almost all the judicial time of the 


presiding judge and involve very complex legal ques-


tions. Selection should not be left to chance or the luck 


of the draw. This provision will insure that calendar de-


mands and levels of experience can be considered in the 


selection of the judge in a chapter 9 case. 


HOUSE REPORT NO. 95–595 


Subsection (a) is derived from section 85(a) [section 


405(a) of former title 11], second sentence, of current 


law. There is no substantive change in the law. The 


subsection permits a municipality that does not have 


its own officers to be moved into chapter 9 by the ac-


tion of the body or board that has authority to levy 


taxes for the municipality. 


Subsection (b) permits a party in interest to object to 


the filing of the petition not later than 15 days after 


notice. This provision tracks the third sentence of sec-


tion 85(a) [section 405(a) of former title 11], except that 


the provision for publication in section 85(a) is left to 


the Rules (see Rule 9–14), and therefore the determina-


tive date is left less definite. 


Subsection (c) permits the court to dismiss a petition 


not filed in good faith or not filed in compliance with 


the requirements of the chapter. This provision is the 


fourth sentence of section 85(a) [section 405(a) of former 


title 11]. 


Subsection (d) directs the court to order relief on the 


petition if it does not dismiss the case under subsection 


(c). 


Subsection (e) contains the fifth and sixth sentences 


of section 85(a) [section 405(a) of former title 11]. 


AMENDMENTS 


1984—Subsec. (a). Pub. L. 98–353, § 494(c), substituted 


‘‘109(d)’’ for ‘‘109(c)’’. 


Subsec. (c). Pub. L. 98–353, § 494(a), substituted ‘‘any’’ 


for ‘‘an’’, and ‘‘petition if the debtor did not file the pe-


tition in good faith’’ for ‘‘petition, if the debtor did not 


file the petition in good faith,’’. 


Subsec. (d). Pub. L. 98–353, § 494(b), (d), redesignated 


subsec. (e) as (d) and substituted ‘‘subsection (c)’’ for 


‘‘subsection (d)’’. No former subsec. (d) had been en-


acted. 


Subsecs. (e), (f). Pub. L. 98–353, § 494(b), redesignated 


subsec. (f) as (e). Former subsec. (e) redesignated (d). 


EFFECTIVE DATE OF 1984 AMENDMENT 


Amendment by Pub. L. 98–353 effective with respect 


to cases filed 90 days after July 10, 1984, see section 


552(a) of Pub. L. 98–353, set out as a note under section 


101 of this title. 
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§ 922. Automatic stay of enforcement of claims 
against the debtor 


(a) A petition filed under this chapter operates 


as a stay, in addition to the stay provided by 


section 362 of this title, applicable to all enti-


ties, of— 


(1) the commencement or continuation, in-


cluding the issuance or employment of proc-


ess, of a judicial, administrative, or other ac-


tion or proceeding against an officer or inhab-


itant of the debtor that seeks to enforce a 


claim against the debtor; and 


(2) the enforcement of a lien on or arising 


out of taxes or assessments owed to the debt-


or. 


(b) Subsections (c), (d), (e), (f), and (g) of sec-


tion 362 of this title apply to a stay under sub-


section (a) of this section the same as such sub-


sections apply to a stay under section 362(a) of 


this title. 


(c) If the debtor provides, under section 362, 


364, or 922 of this title, adequate protection of 


the interest of the holder of a claim secured by 


a lien on property of the debtor and if, notwith-


standing such protection such creditor has a 


claim arising from the stay of action against 


such property under section 362 or 922 of this 


title or from the granting of a lien under section 


364(d) of this title, then such claim shall be al-


lowable as an administrative expense under sec-


tion 503(b) of this title. 


(d) Notwithstanding section 362 of this title 


and subsection (a) of this section, a petition 


filed under this chapter does not operate as a 


stay of application of pledged special revenues 


in a manner consistent with section 927 of this 


title to payment of indebtedness secured by such 


revenues. 


(Pub. L. 95–598, Nov. 6, 1978, 92 Stat. 2623; Pub. L. 


98–353, title III, § 495, July 10, 1984, 98 Stat. 384; 


Pub. L. 100–597, § 5, Nov. 3, 1988, 102 Stat. 3029.) 


HISTORICAL AND REVISION NOTES 


HOUSE REPORT NO. 95–595 


The automatic stay provided under section 362 of 


title 11 is incomplete for a municipality, because there 


is the possibility of action by a creditor against an offi-


cer or inhabitant of the municipality to collect taxes 


due the municipality. Section 85(e)(1) of current chap-


ter IX [section 405(e)(1) of former title 11] stays such ac-


tions. Section 922 carries over that protection into the 


proposed chapter 9. Subsection (b) applies the provi-


sions for relief from the stay that apply generally in 


section 362 to the stay under section 922. 


AMENDMENTS 


1988—Subsecs. (c), (d). Pub. L. 100–597 added subsecs. 


(c) and (d). 


1984—Subsec. (a)(1). Pub. L. 98–353 substituted ‘‘a ju-


dicial’’ for ‘‘judicial’’, and ‘‘action or proceeding’’ for 


‘‘proceeding’’. 


EFFECTIVE DATE OF 1988 AMENDMENT 


Amendment by Pub. L. 100–597 effective Nov. 3, 1988, 


but not applicable to any case commenced under this 


title before that date, see section 12 of Pub. L. 100–597, 


set out as a note under section 101 of this title. 


EFFECTIVE DATE OF 1984 AMENDMENT 


Amendment by Pub. L. 98–353 effective with respect 


to cases filed 90 days after July 10, 1984, see section 


552(a) of Pub. L. 98–353, set out as a note under section 


101 of this title. 


SECTION REFERRED TO IN OTHER SECTIONS 


This section is referred to in sections 106, 108 of this 


title. 


§ 923. Notice 


There shall be given notice of the commence-


ment of a case under this chapter, notice of an 


order for relief under this chapter, and notice of 


the dismissal of a case under this chapter. Such 


notice shall also be published at least once a 


week for three successive weeks in at least one 


newspaper of general circulation published with-


in the district in which the case is commenced, 


and in such other newspaper having a general 


circulation among bond dealers and bondholders 


as the court designates. 


(Pub. L. 95–598, Nov. 6, 1978, 92 Stat. 2623.) 


HISTORICAL AND REVISION NOTES 


LEGISLATIVE STATEMENTS 


Section 923 of the House amendment represents a 


compromise with respect to the notice provisions con-


tained in comparable provisions of the House bill and 


Senate amendment. As a general matter, title 11 leaves 


most procedural issues to be determined by the Rules 


of Bankruptcy Procedure. Section 923 of the House 


amendment contains certain important aspects of pro-


cedure that have been retained from present law. It is 


anticipated that the Rules of Bankruptcy Procedure 


will adopt rules similar to the present rules for chapter 


IX of the Bankruptcy Act [chapter 9 of former title 11]. 


HOUSE REPORT NO. 95–595 


The notice provisions in section 923 are significantly 


more sparse than those provided under section 85(d) of 


chapter IX [section 405(d) of former title 11]. The exact 


contours of the notice to be given under chapter 9 are 


left to the Rules. Because the Rules deal with notice in 


a municipal case (Rule 9–14), and because section 405(d) 


of title IV of the bill continues those Rules in effect to 


the extent not inconsistent with the bill, the notice 


provisions of current law and Rules would continue to 


apply. 


§ 924. List of creditors 


The debtor shall file a list of creditors. 


(Pub. L. 95–598, Nov. 6, 1978, 92 Stat. 2623.) 


HISTORICAL AND REVISION NOTES 


LEGISLATIVE STATEMENTS 


Section 924 of the House amendment is derived from 


section 924 of the House bill with the location of the fil-


ing of the list of creditors to be determined by the rules 


of bankruptcy procedure. The detailed requirements of 


section 724 [probably should be ‘‘924’’] of the Senate bill 


are anticipated to be incorporated in the rules of bank-


ruptcy procedure. 


SENATE REPORT NO. 95–989 


This section adopts the provision presently contained 


in section 85(b) of Chapter IX [section 405(b) of former 


title 11]. A list of creditors, as complete and accurate 


as practicable, must be filed with the court. 


HOUSE REPORT NO. 95–595 


This section directs the debtor to file a list of credi-


tors with the court. A comparable provision is pres-


ently contained in section 85(b) of chapter IX [section 


405(b) of former title 11]. The Rules, in Rule 9–7, copy 


the provisions of section 85(b), with additional matter. 
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As noted above, section 405(d) of title IV will continue 


those Rules in effect. Because the form, time of filing, 


and nature of the list, are procedural matters that may 


call for some flexibility, those details have been left to 


the Rules. 


SECTION REFERRED TO IN OTHER SECTIONS 


This section is referred to in section 925 of this title. 


§ 925. Effect of list of claims 


A proof of claim is deemed filed under section 


501 of this title for any claim that appears in the 


list filed under section 924 of this title, except a 


claim that is listed as disputed, contingent, or 


unliquidated. 


(Pub. L. 95–598, Nov. 6, 1978, 92 Stat. 2623.) 


HISTORICAL AND REVISION NOTES 


LEGISLATIVE STATEMENTS 


Section 925 of the Senate amendment regarding venue 


and fees has been deleted. 


SENATE REPORT NO. 95–989 


Section 926 [enacted as section 925] follows the policy 


contained in section 88(a) of the present Act [section 


408(a) of former title 11], though certain details are left 


to the Rules. The language of section 926 is the same as 


that of proposed 11 U.S.C. 1111, which applies in chapter 


11 cases. The list of creditors filed under section 924 is 


given weight as prima facie evidence of the claims list-


ed (except claims that are listed as disputed, contin-


gent, or unliquidated), which are deemed filed under 


section 501, obviating the need for listed creditors to 


file proofs of claim. 


§ 926. Avoiding powers 


(a) If the debtor refuses to pursue a cause of 


action under section 544, 545, 547, 548, 549(a), or 


550 of this title, then on request of a creditor, 


the court may appoint a trustee to pursue such 


cause of action. 


(b) A transfer of property of the debtor to or 


for the benefit of any holder of a bond or note, 


on account of such bond or note, may not be 


avoided under section 547 of this title. 


(Pub. L. 95–598, Nov. 6, 1978, 92 Stat. 2623; Pub. L. 


100–597, § 6, Nov. 3, 1988, 102 Stat. 3029.) 


HISTORICAL AND REVISION NOTES 


LEGISLATIVE STATEMENTS 


Section 926 of the House amendment is derived from 


section 928 of the Senate bill. The provision enables 


creditors to request the court to appoint a trustee to 


pursue avoiding powers if the debtor refuses to exercise 


those powers. Section 901 of the House amendment 


makes a corresponding change to incorporate avoiding 


powers included in the Senate amendment, but ex-


cluded from the House bill. 


SENATE REPORT NO. 95–989 


This section [928 (enacted as section 926)] adopts cur-


rent section 85(h) [section 405(h) of former title 11] 


which provides for a trustee to be appointed for the 


purpose of pursuing an action under an avoiding power, 


if the debtor refuses to do so. This section is necessary 


because a municipality might, by reason of political 


pressure or desire for future good relations with a par-


ticular creditor or class of creditors, make payments to 


such creditors in the days preceding the petition to the 


detriment of all other creditors. No change in the elect-


ed officials of such a city would automatically occur 


upon filing of the petition, and it might be very awk-


ward for those same officials to turn around and de-


mand the return of the payments following the filing of 


the petition. Hence, the need for a trustee for such pur-


pose. 


The general avoiding powers are incorporated by ref-


erence in section 901 and are broader than under cur-


rent law. Preference, fraudulent conveyances, and 


other kinds of transfers will thus be voidable. 


Incorporated by reference also is the power to accept 


or reject executory contracts and leases (section 365). 


Within the definition of executory contracts are collec-


tive bargaining agreements between the city and its 


employees. Such contracts may be rejected despite con-


trary State laws. Courts should readily allow the rejec-


tion of such contracts where they are burdensome, the 


rejection will aid in the municipality’s reorganization 


and in consideration of the equities of each case. On the 


last point, ‘‘[e]quities in favor of the city in chapter 9 


will be far more compelling than the equities in favor 


of the employer in chapter 11. Onerous employment ob-


ligations may prevent a city from balancing its budget 


for some time. The prospect of an unbalanced budget 


may preclude judicial confirmation of the plan. Unless 


a city can reject its labor contracts, lack of funds may 


force cutbacks in police, fire, sanitation, and welfare 


services, imposing hardships on many citizens. In addi-


tion, because cities in the past have often seemed im-


mune to the constraint of ‘‘profitability’’ faced by pri-


vate businesses, their wage contracts may be relatively 


more onerous than those in the private sector.’’ Execu-


tory Contracts and Municipal Bankruptcy, 85 Yale L. J. 


957, 965 (1976) (footnote omitted). Rejection of the con-


tracts may require the municipalities to renegotiate 


such contracts by state collective bargaining laws. It is 


intended that the power to reject collective bargaining 


agreements will pre-empt state termination provisions, 


but not state collective bargaining laws. Thus, a city 


would not be required to maintain existing employ-


ment terms during the renegotiation period. 


AMENDMENTS 


1988—Pub. L. 100–597 designated existing provisions as 


subsec. (a) and added subsec. (b). 


EFFECTIVE DATE OF 1988 AMENDMENT 


Amendment by Pub. L. 100–597 effective Nov. 3, 1988, 


but not applicable to any case commenced under this 


title before that date, see section 12 of Pub. L. 100–597, 


set out as a note under section 101 of this title. 


SECTION REFERRED TO IN OTHER SECTIONS 


This section is referred to in sections 106, 902 of this 


title. 


§ 927. Limitation on recourse 


The holder of a claim payable solely from spe-


cial revenues of the debtor under applicable non-


bankruptcy law shall not be treated as having 


recourse against the debtor on account of such 


claim pursuant to section 1111(b) of this title. 


(Added Pub. L. 100–597, § 7(2), Nov. 3, 1988, 102 


Stat. 3029.) 


PRIOR PROVISIONS 


A prior section 927 was renumbered section 930 of this 


title. 


EFFECTIVE DATE 


Section effective Nov. 3, 1988, but not applicable to 


any case commenced under this title before that date, 


see section 12 of Pub. L. 100–597, set out as an Effective 


Date of 1988 Amendment note under section 101 of this 


title. 


SECTION REFERRED TO IN OTHER SECTIONS 


This section is referred to in section 922 of this title. 
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§ 928. Post petition effect of security interest 


(a) Notwithstanding section 552(a) of this title 


and subject to subsection (b) of this section, spe-


cial revenues acquired by the debtor after the 


commencement of the case shall remain subject 


to any lien resulting from any security agree-


ment entered into by the debtor before the com-


mencement of the case. 
(b) Any such lien on special revenues, other 


than municipal betterment assessments, derived 


from a project or system shall be subject to the 


necessary operating expenses of such project or 


system, as the case may be. 


(Added Pub. L. 100–597, § 8, Nov. 3, 1988, 102 Stat. 


3029.) 


EFFECTIVE DATE 


Section effective Nov. 3, 1988, but not applicable to 


any case commenced under this title before that date, 


see section 12 of Pub. L. 100–597, set out as an Effective 


Date of 1988 Amendment note under section 101 of this 


title. 


SECTION REFERRED TO IN OTHER SECTIONS 


This section is referred to in section 106 of this title. 


§ 929. Municipal leases 


A lease to a municipality shall not be treated 


as an executory contract or unexpired lease for 


the purposes of section 365 or 502(b)(6) of this 


title solely by reason of its being subject to ter-


mination in the event the debtor fails to appro-


priate rent. 


(Added Pub. L. 100–597, § 9, Nov. 3, 1988, 102 Stat. 


3030.) 


EFFECTIVE DATE 


Section effective Nov. 3, 1988, but not applicable to 


any case commenced under this title before that date, 


see section 12 of Pub. L. 100–597, set out as an Effective 


Date of 1988 Amendment note under section 101 of this 


title. 


SECTION REFERRED TO IN OTHER SECTIONS 


This section is referred to in section 106 of this title. 


§ 930. Dismissal 


(a) After notice and a hearing, the court may 


dismiss a case under this chapter for cause, in-


cluding— 
(1) want of prosecution; 
(2) unreasonable delay by the debtor that is 


prejudicial to creditors; 
(3) failure to propose a plan within the time 


fixed under section 941 of this title; 
(4) if a plan is not accepted within any time 


fixed by the court; 
(5) denial of confirmation of a plan under 


section 943(b) of this title and denial of addi-


tional time for filing another plan or a modi-


fication of a plan; or 
(6) if the court has retained jurisdiction 


after confirmation of a plan— 
(A) material default by the debtor with re-


spect to a term of such plan; or 
(B) termination of such plan by reason of 


the occurrence of a condition specified in 


such plan. 


(b) The court shall dismiss a case under this 


chapter if confirmation of a plan under this 


chapter is refused. 


(Pub. L. 95–598, Nov. 6, 1978, 92 Stat. 2623, § 927; 


Pub. L. 98–353, title III, § 496, July 10, 1984, 98 


Stat. 384; renumbered § 930, Pub. L. 100–597, § 7(1), 


Nov. 3, 1988, 102 Stat. 3029.) 


HISTORICAL AND REVISION NOTES 


LEGISLATIVE STATEMENTS 


Section 927(b) of the House amendment is derived 


from section 927(b) of the Senate bill. The provision re-


quires mandatory dismissal if confirmation of a plan is 


refused. 


The House amendment deletes section 929 of the Sen-


ate amendment as unnecessary since the bankruptcy 


court has original exclusive jurisdiction of all cases 


under chapter 9. 


The House amendment deletes section 930 of the Sen-


ate amendment and incorporates section 507(a)(1) by 


reference. 


SENATE REPORT NO. 95–989 


Section 927 conforms to section 98 of current law [sec-


tion 418 of former title 11]. The Section permits dismis-


sal by the court for unreasonable delay by the debtor, 


failure to propose a plan, failure of acceptance of a 


plan, or default by the debtor under a conformed plan. 


Mandatory dismissal is required if confirmation is re-


fused. 


HOUSE REPORT NO. 95–595 


Section 926 [enacted as section 927] generally con-


forms to section 98(a) [section 418(a) of former title 11] 


of current law. Stylistic changes have been made to 


conform the language with that used in chapter 11, sec-


tion 1112. The section permits dismissal by the court 


for unreasonable delay by the debtor that is prejudicial 


to creditors, failure to propose a plan, failure of con-


firmation of a plan, or material default by the debtor 


under a confirmed plan. The only significant change 


from current law lies in the second ground. Currently, 


section 98(a)(2) provides for dismissal if a proposed plan 


is not accepted, and section 98(b) requires dismissal if an 


accepted plan is not confirmed. In order to provide 


greater flexibility to the court, the debtor, and credi-


tors, the bill allows the court to permit the debtor to 


propose another plan if the first plan is not confirmed. 


In that event the debtor need not, as under current law, 


commence the case all over again. This could provide 


savings in time and administrative expenses if a plan is 


denied confirmation. 


AMENDMENTS 


1984—Subsec. (b). Pub. L. 98–353 substituted ‘‘con-


firmation of a plan under this chapter’’ for ‘‘confirma-


tion’’. 


EFFECTIVE DATE OF 1984 AMENDMENT 


Amendment by Pub. L. 98–353 effective with respect 


to cases filed 90 days after July 10, 1984, see section 


552(a) of Pub. L. 98–353, set out as a note under section 


101 of this title. 


SUBCHAPTER III—THE PLAN 


§ 941. Filing of plan 


The debtor shall file a plan for the adjustment 


of the debtor’s debts. If such a plan is not filed 


with the petition, the debtor shall file such a 


plan at such later time as the court fixes. 


(Pub. L. 95–598, Nov. 6, 1978, 92 Stat. 2624.) 


HISTORICAL AND REVISION NOTES 


SENATE REPORT NO. 95–989 


Section 941 gives the debtor the exclusive right to 


propose a plan, and directs that the debtor propose one 


either with the petition or within such time as the 
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1 See References in Text note below. 


court directs. The section follows section 90(a) of cur-


rent law [section 410(a) of former title 11]. 


SECTION REFERRED TO IN OTHER SECTIONS 


This section is referred to in section 930 of this title. 


§ 942. Modification of plan 


The debtor may modify the plan at any time 


before confirmation, but may not modify the 


plan so that the plan as modified fails to meet 


the requirements of this chapter. After the debt-


or files a modification, the plan as modified be-


comes the plan. 


(Pub. L. 95–598, Nov. 6, 1978, 92 Stat. 2624.) 


HISTORICAL AND REVISION NOTES 


LEGISLATIVE STATEMENTS 


The House amendment deletes section 942 of the Sen-


ate amendment in favor of incorporating section 1125 


by cross-reference. Similarly, the House amendment 


does not incorporate section 944 or 945 of the Senate 


amendment since incorporation of several sections in 


chapter 11 in section 901 is sufficient. 


SENATE REPORT NO. 95–989 


Section 942 permits the debtor to modify the plan at 


any time before confirmation, as does section 90(a) of 


current law [section 410(a) of former title 11]. 


§ 943. Confirmation 


(a) A special tax payer may object to con-


firmation of a plan. 


(b) The court shall confirm the plan if— 


(1) the plan complies with the provisions of 


this title made applicable by sections 103(e) 1 


and 901 of this title; 


(2) the plan complies with the provisions of 


this chapter; 


(3) all amounts to be paid by the debtor or 


by any person for services or expenses in the 


case or incident to the plan have been fully 


disclosed and are reasonable; 


(4) the debtor is not prohibited by law from 


taking any action necessary to carry out the 


plan; 


(5) except to the extent that the holder of a 


particular claim has agreed to a different 


treatment of such claim, the plan provides 


that on the effective date of the plan each 


holder of a claim of a kind specified in section 


507(a)(1) of this title will receive on account of 


such claim cash equal to the allowed amount 


of such claim; 


(6) any regulatory or electoral approval nec-


essary under applicable nonbankruptcy law in 


order to carry out any provision of the plan 


has been obtained, or such provision is ex-


pressly conditioned on such approval; and 


(7) the plan is in the best interests of credi-


tors and is feasible. 


(Pub. L. 95–598, Nov. 6, 1978, 92 Stat. 2624; Pub. L. 


98–353, title III, § 497, July 10, 1984, 98 Stat. 384; 


Pub. L. 100–597, § 10, Nov. 3, 1988, 102 Stat. 3030.) 


HISTORICAL AND REVISION NOTES 


LEGISLATIVE STATEMENTS 


Section 943(a) of the House amendment makes clear 


that a special taxpayer may object to confirmation of 


a plan. Section 943(b) of the House amendment is de-


rived from section 943 of the House bill respecting con-


firmation of a plan under chapter 9. It must be empha-


sized that these standards of confirmation are in addi-


tion to standards in section 1129 that are made applica-


ble to chapter 9 by section 901 of the House amendment. 


In particular, if the requirements of sections 1129(a)(8) 


are not complied with, then the proponent may request 


application of section 1129(b). The court will then be re-


quired to confirm the plan if it complies with the ‘‘fair 


and equitable’’ test and is in the best interests of credi-


tors. The best interests of creditors test does not mean 


liquidation value as under chapter XI of the Bank-


ruptcy Act [chapter 11 of former title 11]. In making 


such a determination, it is expected that the court will 


be guided by standards set forth in Kelley v. Everglades 


Drainage District, 319 U.S. 415 (1943) [Fla.1943, 63 S.Ct. 


1141, 87 L.Ed. 1485, rehearing denied 63 S.Ct. 1444, 320 


U.S. 214, 87 L.Ed. 1851, motion denied 64 S.Ct 783, 321 


U.S. 754, 88 L.Ed. 1054] and Fano v. Newport Heights Irri-


gation Dist., 114 F.2d 563 (9th Cir. 1940), as under present 


law, the bankruptcy court should make findings as de-


tailed as possible to support a conclusion that this test 


has been met. However, it must be emphasized that un-


like current law, the fair and equitable test under sec-


tion 1129(b) will not apply if section 1129(a)(8) has been 


satisfied in addition to the other confirmation stand-


ards specified in section 943 and incorporated by ref-


erence in section 901 of the House amendment. To the 


extent that American United Mutual Life Insurance Co. v. 


City of Avon Park, 311 U.S. 138 (1940) [Fla.1940, 61 S.Ct. 


157, 85 L.Ed. 91, 136 A.L.R. 860, rehearing denied 61 S.Ct. 


395, 311 U.S. 730, 85 L.Ed. 475] and other cases are to the 


contrary, such cases are overruled to that extent. 


SENATE REPORT NO. 95–989 


Section 946 [enacted as section 943] is adopted from 


current section 94 [section 414 of former title 11]. The 


test for confirmation is whether or not the plan is fair 


and equitable and feasible. The fair and equitable test 


tracts current chapter X [chapter 10 of former title 11] 


and is known as the strict priority rule. Creditors must 


be provided, under the plan, the going concern value of 


their claims. The going concern value contemplates a 


‘‘comparison of revenues and expenditures taking into 


account the taxing power and the extent to which tax 


increases are both necessary and feasible’’ Municipal 


Insolvency, supra, at p. 64, and is intended to provide 


more of a return to creditors than the liquidation value 


if the city’s assets could be liquidated like those of a 


private corporation. 


HOUSE REPORT NO. 95–595 


In addition to the confirmation requirements incor-


porated from section 1129 by section 901, this section 


specifies additional requirements. Paragraph (1) re-


quires compliance with the provisions of the title made 


applicable in chapter 9 cases. This provision follows 


section 94(b)(2) [section 414(b)(2) of former title 11]. 


Paragraph (2) requires compliance with the provisions 


of chapter 9, as does section 94(b)(2). Paragraph (3) 


adopts section 94(b)(4), requiring disclosure and reason-


ableness of all payments to be made in connection with 


the plan or the case. Paragraph (4), copied from section 


92(b)(6) [probably should be ‘‘94(b)(6)’’ which was section 


414(b)(6) of former title 11], requires that the debtor not 


be prohibited by law from taking any action necessary 


to carry out the plan. Paragraph (5) departs from cur-


rent law by requiring that administrative expenses be 


paid in full, but not necessarily in cash. Finally, para-


graph (6) requires that the plan be in the best interest 


of creditors and feasible. The best interest test was de-


leted in section 94(b)(1) of current chapter IX from pre-


vious chapter IX [chapter 9 of former title 11] because 


it was redundant with the fair and equitable rule. How-


ever, this bill proposes a new confirmation standard 


generally for reorganization, one element of which is 


the best interest of creditors test; see section 1129(a)(7). 


In that section, the test is phrased in terms of liquida-







Page 173 TITLE 11—BANKRUPTCY § 946 


tion of the debtor. Because that is not possible in a mu-


nicipal case, the test here is phrased in its more tradi-


tional form, using the words of art ‘‘best interest of 


creditors.’’ The best interest of creditors test here is in 


addition to the financial standards imposed on the plan 


by sections 1129(a)(8) and 1129(b), just as those provi-


sions are in addition to the comparable best interest 


test in chapter 11, 11 U.S.C. 1129(a)(7). The feasibility 


requirement, added in the revision of chapter IX last 


year, is retained. 


REFERENCES IN TEXT 


Section 103(e) of this title, referred to in subsec. 


(b)(1), was redesignated section 103(f) and a new section 


103(e) was added by Pub. L. 106–554, § 1(a)(5) [title I, 


§ 112(c)(5)(A)], Dec. 21, 2000, 114 Stat. 2763, 2763A–394. 


AMENDMENTS 


1988—Subsec. (b)(6), (7). Pub. L. 100–597 added par. (6) 


and redesignated former par. (6) as (7). 


1984—Subsec. (b)(4). Pub. L. 98–353, § 497(1), struck out 


‘‘to be taken’’ after ‘‘necessary’’. 


Subsec. (b)(5). Pub. L. 98–353, § 497(2), substituted pro-


visions requiring the plan to provide payment of cash 


in an amount equal to the allowed amount of a claim 


except to the extent that the holder of a particular 


claim has agreed to different treatment of such claim, 


for provisions which required the plan to provide for 


payment of property of a value equal to the allowed 


amount of such claim except to the extent that the 


holder of a particular claim has waived such payment 


on such claim. 


EFFECTIVE DATE OF 1988 AMENDMENT 


Amendment by Pub. L. 100–597 effective Nov. 3, 1988, 


but not applicable to any case commenced under this 


title before that date, see section 12 of Pub. L. 100–597, 


set out as a note under section 101 of this title. 


EFFECTIVE DATE OF 1984 AMENDMENT 


Amendment by Pub. L. 98–353 effective with respect 


to cases filed 90 days after July 10, 1984, see section 


552(a) of Pub. L. 98–353, set out as a note under section 


101 of this title. 


SECTION REFERRED TO IN OTHER SECTIONS 


This section is referred to in sections 347, 930 of this 


title. 


§ 944. Effect of confirmation 


(a) The provisions of a confirmed plan bind the 


debtor and any creditor, whether or not— 


(1) a proof of such creditor’s claim is filed or 


deemed filed under section 501 of this title; 


(2) such claim is allowed under section 502 of 


this title; or 


(3) such creditor has accepted the plan. 


(b) Except as provided in subsection (c) of this 


section, the debtor is discharged from all debts 


as of the time when— 


(1) the plan is confirmed; 


(2) the debtor deposits any consideration to 


be distributed under the plan with a disbursing 


agent appointed by the court; and 


(3) the court has determined— 


(A) that any security so deposited will con-


stitute, after distribution, a valid legal obli-


gation of the debtor; and 


(B) that any provision made to pay or se-


cure payment of such obligation is valid. 


(c) The debtor is not discharged under sub-


section (b) of this section from any debt— 


(1) excepted from discharge by the plan or 


order confirming the plan; or 


(2) owed to an entity that, before confirma-


tion of the plan, had neither notice nor actual 


knowledge of the case. 


(Pub. L. 95–598, Nov. 6, 1978, 92 Stat. 2624.) 


HISTORICAL AND REVISION NOTES 


SENATE REPORT NO. 95–989 


[Section 947] Subsection (a) [enacted as section 944(a)] 


makes the provisions of a confirmed plan binding on 


the debtor and creditors. It is derived from section 95(a) 


of chapter 9 [section 415(a) of former title 11]. 
Subsections (b) and (c) [enacted as section 944(b) and 


(c)] provide for the discharge of a municipality. The 


discharge is essentially the same as that granted under 


section 95(b) of the Bankruptcy Act [section 415(b) of 


former title 11]. 


SECTION REFERRED TO IN OTHER SECTIONS 


This section is referred to in sections 106, 524 of this 


title. 


§ 945. Continuing jurisdiction and closing of the 
case 


(a) The court may retain jurisdiction over the 


case for such period of time as is necessary for 


the successful implementation of the plan. 
(b) Except as provided in subsection (a) of this 


section, the court shall close the case when ad-


ministration of the case has been completed. 


(Pub. L. 95–598, Nov. 6, 1978, 92 Stat. 2625; Pub. L. 


98–353, title III, § 498, July 10, 1984, 98 Stat. 384.) 


HISTORICAL AND REVISION NOTES 


SENATE REPORT NO. 95–989 


Section 948 [enacted as section 945] permits the court 


to retain jurisdiction over the case to ensure successful 


execution of the plan. The provision is the same as that 


found in section 96(e) of Chapter 9 of the present Act 


[section 416(e) of former title 11]. 


AMENDMENTS 


1984—Subsec. (a). Pub. L. 98–353 substituted ‘‘imple-


mentation’’ for ‘‘execution’’. 


EFFECTIVE DATE OF 1984 AMENDMENT 


Amendment by Pub. L. 98–353 effective with respect 


to cases filed 90 days after July 10, 1984, see section 


552(a) of Pub. L. 98–353, set out as a note under section 


101 of this title. 


§ 946. Effect of exchange of securities before the 
date of the filing of the petition 


The exchange of a new security under the plan 


for a claim covered by the plan, whether such 


exchange occurred before or after the date of the 


filing of the petition, does not limit or impair 


the effectiveness of the plan or of any provision 


of this chapter. The amount and number speci-


fied in section 1126(c) of this title include the 


amount and number of claims formerly held by 


a creditor that has participated in any such ex-


change. 


(Pub. L. 95–598, Nov. 6, 1978, 92 Stat. 2625.) 


HISTORICAL AND REVISION NOTES 


LEGISLATIVE STATEMENTS 


The House amendment deletes section 950 of the Sen-


ate amendment as unnecessary. The constitutionality 


of chapter 9 of the House amendment is beyond doubt. 


SENATE REPORT NO. 95–989 


[Section 949] This section [enacted as section 946], 


which follows section 97 of current law [section 417 of 
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former title 11], permits an exchange of a security be-


fore the case is filed to constitute an acceptance of the 


plan if the exchange was under a proposal that later be-


comes the plan. 


CHAPTER 11—REORGANIZATION 


SUBCHAPTER I—OFFICERS AND 


ADMINISTRATION 


Sec. 


1101. Definitions for this chapter. 


1102. Creditors’ and equity security holders’ com-


mittees. 


1103. Powers and duties of committees. 


1104. Appointment of trustee or examiner. 


1105. Termination of trustee’s appointment. 


1106. Duties of trustee and examiner. 


1107. Rights, powers, and duties of debtor in posses-


sion. 


1108. Authorization to operate business. 


1109. Right to be heard. 


1110. Aircraft equipment and vessels. 


1111. Claims and interests. 


1112. Conversion or dismissal. 


1113. Rejection of collective bargaining agree-


ments. 


1114. Payment of insurance benefits to retired em-


ployees. 


SUBCHAPTER II—THE PLAN 


1121. Who may file a plan. 


1122. Classification of claims or interests. 


1123. Contents of plan. 


1124. Impairment of claims or interests. 


1125. Postpetition disclosure and solicitation. 


1126. Acceptance of plan. 


1127. Modification of plan. 


1128. Confirmation hearing. 


1129. Confirmation of plan. 


SUBCHAPTER III—POSTCONFIRMATION MATTERS 


1141. Effect of confirmation. 


1142. Implementation of plan. 


1143. Distribution. 


1144. Revocation of an order of confirmation. 


1145. Exemption from securities laws. 


1146. Special tax provisions. 


SUBCHAPTER IV—RAILROAD REORGANIZATION 


1161. Inapplicability of other sections. 


1162. Definition. 


1163. Appointment of trustee. 


1164. Right to be heard. 


1165. Protection of the public interest. 


1166. Effect of subtitle IV of title 49 and of Federal, 


State, or local regulations. 


1167. Collective bargaining agreements. 


1168. Rolling stock equipment. 


1169. Effect of rejection of lease of railroad line. 


1170. Abandonment of railroad line. 


1171. Priority claims. 


1172. Contents of plan. 


1173. Confirmation of plan. 


1174. Liquidation. 


HISTORICAL AND REVISION NOTES 


LEGISLATIVE STATEMENTS 


Chapter 11 of the House amendment is derived in 


large part from chapter 11 as contained in the House 


bill. Unlike chapter 11 of the Senate amendment, chap-


ter 11 of the House amendment does not represent an 


extension of chapter X of current law [chapter 10 of 


former title 11] or any other chapter of the Bankruptcy 


Act [former title 11]. Rather chapter 11 of the House 


amendment takes a new approach consolidating sub-


jects dealt with under chapters VIII, X, XI, and XII of 


the Bankruptcy Act [chapters 8, 10, 11, and 12 of former 


title 11]. The new consolidated chapter 11 contains no 


special procedure for companies with public debt or eq-


uity security holders. Instead, factors such as the 


standard to be applied to solicitation of acceptances of 


a plan of reorganization are left to be determined by 


the court on a case-by-case basis. In order to insure 


that adequate investigation of the debtor is conducted 


to determine fraud or wrongdoing on the part of 


present management, an examiner is required to be ap-


pointed in all cases in which the debtor’s fixed, liq-


uidated, and unsecured debts, other than debts for 


goods, services, or taxes, or owing to an insider, exceed 


$5 million. This should adequately represent the needs 


of public security holders in most cases. However, in 


addition, section 1109 of the House amendment enables 


both the Securities and Exchange Commission and any 


party in interest who is creditor, equity security hold-


er, indenture trustee, or any committee representing 


creditors or equity security holders to raise and appear 


and be heard on any issue in a case under chapter 11. 


This will enable the bankruptcy court to evaluate all 


sides of a position and to determine the public interest. 


This approach is sharply contrasted to that under chap-


ter X of present law in which the public interest is 


often determined only in terms of the interest of public 


security holders. The advisory role of the Securities 


and Exchange Commission will enable the court to bal-


ance the needs of public security holders against equal-


ly important public needs relating to the economy, 


such as employment and production, and other factors 


such as the public health and safety of the people or 


protection of the national interest. In this context, the 


new chapter 11 deletes archaic rules contained in cer-


tain chapters of present law such as the requirement of 


an approval hearing and the prohibition of prepetition 


solicitation. Such requirements were written in an age 


before the enactment of the Trust Indenture Act [15 


U.S.C. 77aaa et seq.] and the development of securities 


laws had occurred. The benefits of these provisions 


have long been outlived but the detriment of the provi-


sions served to frustrate and delay effective reorganiza-


tion in those chapters of the Bankruptcy Act in which 


such provisions applied. Chapter 11 thus represents a 


much needed revision of reorganization laws. A brief 


discussion of the history of this important achievement 


is useful to an appreciation of the monumental reform 


embraced in chapter 11. 
Under the existing Bankruptcy Act [former title 11] 


debtors seeking reorganization may choose among 


three reorganization chapters, chapter X, chapter XI, 


and chapter XII [chapters 10, 11, and 12 of former title 


11]. Individuals and partnerships may file under chapter 


XI or, if they own property encumbered by mortgage 


liens, they may file under chapter XII. A corporation 


may file under either chapter X or chapter XI, but is 


ineligible to file under chapter XII. Chapter X was de-


signed to facilitate the pervasive reorganization of cor-


porations whose creditors include holders of publicly 


issued debt securities. Chapter XI, on the other hand, 


was designed to permit smaller enterprises to negotiate 


composition or extension plans with their unsecured 


creditors. The essential differences between chapters X 


and XI are as follows. Chapter X mandates that, first, 


an independent trustee be appointed and assume man-


agement control from the officers and directors of the 


debtor corporation; second, the Securities and Ex-


change Commission must be afforded an opportunity to 


participate both as an adviser to the court and as a rep-


resentative of the interests of public security holders; 


third, the court must approve any proposed plan of re-


organization, and prior to such approval, acceptances 


of creditors and shareholders may not be solicited; 


fourth, the court must apply the absolute priority rule; 


and fifth, the court has the power to affect, and grant 


the debtor a discharge in respect of, all types of claims, 


whether secured or unsecured and whether arising by 


reason of fraud or breach of contract. 
The Senate amendment consolidates chapters X, XI, 


and XII [chapters 10, 11, and 12 of former title 11], but 


establishes a separate and distinct reorganization pro-


cedure for ‘‘public companies.’’ The special provisions 


applicable to ‘‘public companies’’ are tantamount to 
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the codification of chapter X of the existing Bank-


ruptcy Act and thus result in the creation of a ‘‘two- 


track system.’’ The narrow definition of the term ‘‘pub-


lic company’’ would require many businesses which 


could have been rehabilitated under chapter XI to in-


stead use the more cumbersome procedures of chapter 


X, whether needed or not. 
The special provisions of the Senate amendment ap-


plicable to a ‘‘public company’’ are as follows: 
(a) Section 1101(3) defines a ‘‘public company’’ as a 


debtor who, within 12 months prior to the filing of the 


petition, had outstanding $5 million or more in debt 


and had not less than 1000 security holders; 
(b) Section 1104(a) requires the appointment of a dis-


interested trustee irrespective of whether creditors 


support such appointment and whether there is cause 


for such appointment; 
(c) Section 1125(f) prohibits the solicitation of accept-


ances of a plan of reorganization prior to court ap-


proval of such plan even though the solicitation com-


plies with all applicable securities laws; 
(d) Section 1128(a) requires the court to conduct a 


hearing on any plan of reorganization proposed by the 


trustee or any other party; 
(e) Section 1128(b) requires the court to refer any 


plans ‘‘worthy of consideration’’ to the Securities and 


Exchange Commission for their examination and re-


port, prior to court approval of a plan; and 
(f) Section 1128(c) and section 1130(a)(7) requires the 


court to approve a plan or plans which are ‘‘fair and 


equitable’’ and comply with the other provisions of 


chapter 11. 
The record of the Senate hearings on S. 2266 and the 


House hearings on H.R. 8200 is replete with evidence of 


the failure of the reorganization provisions of the exist-


ing Bankruptcy Act [former title 11] to meet the needs 


of insolvent corporations in today’s business environ-


ment. Chapter X [chapter 10 of former title 11] was de-


signed to impose rigid and formalized procedures upon 


the reorganization of corporations and, although de-


signed to protect public creditors, has often worked to 


the detriment of such creditors. As the House report 


has noted: 
The negative results under chapter X [chapter 10 of 


former title 11] have resulted from the stilted proce-


dures, under which management is always ousted and 


replaced by an independent trustee, the courts and the 


Securities and Exchange Commission examine the plan 


of reorganization in great detail, no matter how long 


that takes, and the court values the business, a time 


consuming and inherently uncertain procedure. 
The House amendment deletes the ‘‘public company’’ 


exception, because it would codify the well recognized 


infirmities of chapter X [chapter 10 of former title 11], 


because it would extend the chapter X approach to a 


large number of new cases without regard to whether 


the rigid and formalized procedures of chapter X are 


needed, and because it is predicated upon the myth 


that provisions similar to those contained in chapter X 


are necessary for the protection of public investors. 


Bankruptcy practice in large reorganization cases has 


also changed substantially in the 40 years since the 


Chandler Act [June 22, 1938, ch. 575, 52 Stat. 883, amend-


ing former title 11] was enacted. This change is, in 


large part, attributable to the pervasive effect of the 


Federal securities laws and the extraordinary success 


of the Securities and Exchange Commission in sensitiz-


ing both management and members of the bar to the 


need for full disclosure and fair dealing in transactions 


involving publicly held securities. 
It is important to note that Congress passed the 


Chandler Act [June 22, 1938, ch. 575, 52 Stat. 883, amend-


ing former title 11] prior to enactment of the Trust In-


denture Act of 1939 [15 U.S.C. section 77aaa et seq.] and 


prior to the definition and enforcement of the disclo-


sure requirements of the Securities Act of 1933 [15 


U.S.C. 77a et seq.] and the Securities Exchange Act of 


1934 [15 U.S.C. 78a et seq.]. The judgments made by the 


75th Congress in enacting the Chandler Act are not 


equally applicable to the financial markets of 1978. 


First of all, most public debenture holders are neither 


weak nor unsophisticated investors. In most cases, a 


significant portion of the holders of publicly issued de-


bentures are sophisticated institutions, acting for their 


own account or as trustees for investment funds, pen-


sion funds, or private trusts. In addition, debenture 


holders, sophisticated, and unsophisticated alike, are 


represented by indenture trustees, qualified under sec-


tion 77ggg of the Trust Indenture Act [probably should 


be ‘‘section 307’’ which is 15 U.S.C. 77ggg]. Given the 


high standard of care to which indenture trustees are 


bound, they are invariably active and sophisticated 


participants in efforts to rehabilitate corporate debtors 


in distress. 
It is also important to note that in 1938 when the 


Chandler Act [June 22, 1938, ch. 575, 52 Stat. 883, amend-


ing former title 11] was enacted, public investors com-


monly held senior, not subordinated, debentures and 


corporations were very often privately owned. In this 


environment, the absolute priority rule protected de-


benture holders from an erosion of their position in 


favor of equity holders. Today, however, if there are 


public security holders in a case, they are likely to be 


holders of subordinated debentures and equity and thus 


the application of the absolute priority rule under 


chapter X [chapter 10 of former title 11] leads to the ex-


clusion, rather than the protection, of the public. 
The primary problem posed by chapter X [chapter 10 


of former title 11] is delay. The modern corporation is 


a complex and multifaceted entity. Most corporations 


do not have a significant market share of the lines of 


business in which they compete. The success, and even 


the survival, of a corporation in contemporary markets 


depends on three elements: First, the ability to attract 


and hold skilled management; second, the ability to ob-


tain credit; and third, the corporation’s ability to 


project to the public an image of vitality. Over and 


over again, it is demonstrated that corporations which 


must avail themselves of the provisions of the Bank-


ruptcy Act [former title 11] suffer appreciable deterio-


ration if they are caught in a chapter X proceeding for 


any substantial period of time. 
There are exceptions to this rule. For example, King 


Resources filed a chapter X [chapter 10 of former title 


11] petition in the District of Colorado and it emerged 


from such proceeding as a solvent corporation. The 


debtor’s new found solvency was not, however, so much 


attributable to a brilliant rehabilitation program con-


ceived by a trustee, but rather to a substantial appre-


ciation in the value of the debtor’s oil and uranium 


properties during the pendency of the proceedings. 
Likewise, Equity Funding is always cited as an exam-


ple of a successful chapter X [chapter 10 of former title 


11] case. But it should be noted that in Equity Funding 


there was no question about retaining existing manage-


ment. Rather, Equity Funding involved fraud on a 


grand scale. Under the House amendment with the dele-


tion of the mandatory appointment of a trustee in 


cases involving ‘‘public companies,’’ a bankruptcy 


judge, in a case like Equity Funding, would presumably 


have little difficulty in concluding that a trustee 


should be appointed under section 1104(6). 
While I will not undertake to list the chapter X 


[chapter 10 of former title 11] failures, it is important 


to note a number of cases involving corporations which 


would be ‘‘public companies’’ under the Senate amend-


ment which have successfully skirted the shoals of 


chapter X and confirmed plans of arrangement in chap-


ter XI [chapter 11 of former title 11]. Among these are 


Daylin, Inc. (‘‘Daylin’’) and Colwell Mortgage Investors 


(‘‘Colwell’’). 
Daylin filed a chapter XI [chapter 11 of former title 


11] petition on February 26, 1975, and confirmed its plan 


of arrangement on October 20, 1976. The success of its 


turnaround is best evidenced by the fact that it had 


consolidated net income of $6,473,000 for the first three 


quarters of the 1978 fiscal year. 
Perhaps the best example of the contrast between 


chapter XI and chapter X [chapters 11 and 10 of former 


title 11] is the recent case of In re Colwell Mortgage In-







Page 176 TITLE 11—BANKRUPTCY § 1101 


vestors. Colwell negotiated a recapitalization plan with 


its institutional creditors, filed a proxy statement with 


the Securities and Exchange Commission, and solicited 


consents of its creditors and shareholders prior to filing 


its chapter XI petition. Thereafter, Colwell confirmed 


its plan of arrangement 41 days after filing its chapter 


XI petition. This result would have been impossible 


under the Senate amendment since Colwell would have 


been a ‘‘public company.’’ 
There are a number of other corporations with pub-


licly held debt which have successfully reorganized 


under chapter XI [chapter 11 of former title 11]. Among 


these are National Mortgage Fund (NMF), which filed a 


chapter XI petition in the northern district of Ohio on 


June 30, 1976. Prior to commencement of the chapter XI 


proceeding, NMF filed a proxy statement with the Se-


curities and Exchange Commission and solicited ac-


ceptances to a proposed plan of arrangement. The NMF 


plan was subsequently confirmed on December 14, 1976. 


The Securities and Exchange Commission did not file a 


motion under section 328 of the Bankruptcy Act [sec-


tion 728 of former title 11] to transfer the case to chap-


ter X [chapter 10 of former title 11] and a transfer mo-


tion which was filed by private parties was denied by 


the court. 
While there are other examples of large publicly held 


companies which have successfully reorganized in chap-


ter XI [chapter 11 of former title 11], including Esgrow, 


Inc. (C.D.Cal. 73–02510), Sherwood Diversified Services 


Inc. (S.D.N.Y. 73–B–213), and United Merchants and 


Manufacturers, Inc. (S.D.N.Y. 77–B–1513), the numerous 


successful chapter XI cases demonstrate two points: 


first, the complicated and time-consuming provisions 


of chapter X [chapter 10 of former title 11] are not al-


ways necessary for the successful reorganization of a 


company with publicly held debt, and second, the more 


flexible provisions in chapter XI permit a debtor to ob-


tain relief under the Bankruptcy Act [former title 11] 


in significantly less time than is required to confirm a 


plan of reorganization under chapter X of the Bank-


ruptcy Act. 
One cannot overemphasize the advantages of speed 


and simplicity to both creditors and debtors. Chapter 


XI [chapter 11 of former title 11] allows a debtor to ne-


gotiate a plan outside of court and, having reached a 


settlement with a majority in number and amount of 


each class of creditors, permits the debtor to bind all 


unsecured creditors to the terms of the arrangement. 


From the perspective of creditors, early confirmation 


of a plan of arrangement: first, generally reduces ad-


ministrative expenses which have priority over the 


claims of unsecured creditors; second, permits creditors 


to receive prompt distributions on their claims with re-


spect to which interest does not accrue after the filing 


date; and third, increases the ultimate recovery on 


creditor claims by minimizing the adverse effect on the 


business which often accompanies efforts to operate an 


enterprise under the protection of the Bankruptcy Act 


[former title 11]. 
Although chapter XI [chapter 11 of former title 11] of-


fers the corporate debtor flexibility and continuity of 


management, successful rehabilitation under chapter 


XI is often impossible for a number of reasons. First, 


chapter XI does not permit a debtor to ‘‘affect’’ secured 


creditors or shareholders, in the absence of their con-


sent. Second, whereas a debtor corporation in chapter 


X [chapter 10 of former title 11], upon the consumma-


tion of the plan or reorganization, is discharged from 


all its debts and liabilities, a corporation in chapter XI 


may not be able to get a discharge in respect of certain 


kinds of claims including fraud claims, even in cases 


where the debtor is being operated under new manage-


ment. The language of chapter 11 in the House amend-


ment solves these problems and thus increases the util-


ity and flexibility of the new chapter 11, as compared 


to chapter XI of the existing Bankruptcy Act [chapter 


11 of former title 11]. 
Those who would urge the adoption of a two-track 


system have two major obstacles to meet. First, the 


practical experience of those involved in business reha-


bilitation cases, practitioners, debtors, and bankruptcy 


judges, has been that the more simple and expeditious 


procedures of chapter XI [chapter 11 of former title 11] 


are appropriate in the great majority of cases. While 


attempts have been made to convince the courts that a 


chapter X [chapter 10 of former title 11] proceeding is 


required in every case where public debt is present, the 


courts have categorically rejected such arguments. 


Second, chapter X has been far from a success. Of the 


991 chapter X cases filed during the period of January 


1, 1967, through December 31, 1977, only 664 have been 


terminated. Of those cases recorded as ‘‘terminated,’’ 


only 140 resulted in consummated plans. This 21 per-


cent success rate suggests one of the reasons for the 


unpopularity of chapter X. 
In summary, it has been the experience of the great 


majority of those who have testified before the Senate 


and House subcommittees that a consolidated approach 


to business rehabilitation is warranted. Such approach 


is adopted in the House amendment. 
Having discussed the general reasons why chapter 11 


of the House amendment is sorely needed, a brief dis-


cussion of the differences between the House bill, Sen-


ate amendment, and the House amendment, is in order. 


Since chapter 11 of the House amendment rejects the 


concept of separate treatment for a public company, 


sections 1101(3), 1104(a), 1125(f), 1128, and 1130(a)(7) of the 


Senate amendment have been deleted. 


AMENDMENTS 


1988—Pub. L. 100–334, § 2(c), June 16, 1988, 102 Stat. 613, 


added item 1114. 
1984—Pub. L. 98–353, title III, §§ 514(b), 541(b), July 10, 


1984, 98 Stat. 387, 391, added item 1113 and substituted 


‘‘Implementation’’ for ‘‘Execution’’ in item 1142. 
1983—Pub. L. 97–449, § 5(a)(1), Jan. 12, 1983, 96 Stat. 


2442, substituted ‘‘subtitle IV of title 49’’ for ‘‘Inter-


state Commerce Act’’ in item 1166. 


CHAPTER REFERRED TO IN OTHER SECTIONS 


This chapter is referred to in sections 103, 105, 109, 303, 


326, 327, 329, 346, 347, 362, 363, 365, 502, 503, 524, 546, 706, 


1102, 1203, 1301, 1306, 1307 of this title; title 7 section 


2008h; title 20 sections 1002, 1087; title 21 section 356c; 


title 26 sections 108, 1398, 6012; title 28 sections 157, 586, 


1930; title 29 sections 1341, 1342; title 49 sections 521, 


13905. 


SUBCHAPTER I—OFFICERS AND 


ADMINISTRATION 


SUBCHAPTER REFERRED TO IN OTHER SECTIONS 


This subchapter is referred to in section 103 of this 


title. 


§ 1101. Definitions for this chapter 


In this chapter— 
(1) ‘‘debtor in possession’’ means debtor ex-


cept when a person that has qualified under 


section 322 of this title is serving as trustee in 


the case; 
(2) ‘‘substantial consummation’’ means— 


(A) transfer of all or substantially all of 


the property proposed by the plan to be 


transferred; 
(B) assumption by the debtor or by the 


successor to the debtor under the plan of the 


business or of the management of all or sub-


stantially all of the property dealt with by 


the plan; and 
(C) commencement of distribution under 


the plan. 


(Pub. L. 95–598, Nov. 6, 1978, 92 Stat. 2626.) 


HISTORICAL AND REVISION NOTES 


SENATE REPORT NO. 95–989 


This section contains definitions of three terms that 


are used in chapter 11. Paragraph (1) defines debtor in 
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possession to mean the debtor, except when a trustee 


who has qualified in serving in the case. 


Paragraph (2), derived from section 229a of current 


law [section 629(a) of former title 11], defines substan-


tial consummation. Substantial consummation of a 


plan occurs when transfer of all or substantially all of 


the property proposed by the plan to be transferred is 


actually transferred; when the debtor (or its successor) 


has assumed the business of the debtor or the manage-


ment of all or substantially all of the property dealt 


with by the plan; and when distribution under the plan 


has commenced. 


Paragraph (3) defines for purposes of Chapter 11 a 


public company to mean ‘‘a debtor who, within 12 


months prior to the filing of a petition for relief under 


this chapter, had outstanding liabilities of $5 million or 


more, exclusive of liabilities for goods, services, or 


taxes and not less than 1,000 security holders.’’ There 


are, as noted, special safeguards for public investors re-


lated to the reorganization of a public company, as so 


defined. 


Both requirements must be met: liabilities, excluding 


tax obligations and trade liabilities, must be $5 million 


or more; and (2) the number of holders of securities, 


debt or equity, or both, must be not less than 1,000. The 


amount and number are to be determined as of any 


time within 12 months prior to the filing of the petition 


for reorganization. 


§ 1102. Creditors’ and equity security holders’ 
committees 


(a)(1) Except as provided in paragraph (3), as 


soon as practicable after the order for relief 


under chapter 11 of this title, the United States 


trustee shall appoint a committee of creditors 


holding unsecured claims and may appoint addi-


tional committees of creditors or of equity secu-


rity holders as the United States trustee deems 


appropriate. 


(2) On request of a party in interest, the court 


may order the appointment of additional com-


mittees of creditors or of equity security holders 


if necessary to assure adequate representation 


of creditors or of equity security holders. The 


United States trustee shall appoint any such 


committee. 


(3) On request of a party in interest in a case 


in which the debtor is a small business and for 


cause, the court may order that a committee of 


creditors not be appointed. 


(b)(1) A committee of creditors appointed 


under subsection (a) of this section shall ordi-


narily consist of the persons, willing to serve, 


that hold the seven largest claims against the 


debtor of the kinds represented on such commit-


tee, or of the members of a committee organized 


by creditors before the commencement of the 


case under this chapter, if such committee was 


fairly chosen and is representative of the dif-


ferent kinds of claims to be represented. 


(2) A committee of equity security holders ap-


pointed under subsection (a)(2) of this section 


shall ordinarily consist of the persons, willing to 


serve, that hold the seven largest amounts of eq-


uity securities of the debtor of the kinds rep-


resented on such committee. 


(Pub. L. 95–598, Nov. 6, 1978, 92 Stat. 2626; Pub. L. 


98–353, title III, § 499, July 10, 1984, 98 Stat. 384; 


Pub. L. 99–554, title II, § 221, Oct. 27, 1986, 100 


Stat. 3101; Pub. L. 103–394, title II, § 217(b), Oct. 


22, 1994, 108 Stat. 4127.) 


HISTORICAL AND REVISION NOTES 


LEGISLATIVE STATEMENTS 


Section 1102(a) of the House amendment adopts a 


compromise between the House bill and Senate amend-


ment requiring appointment of a committee of credi-


tors holding unsecured claims by the court; the alter-


native of creditor committee election is rejected. 


Section 1102(b) of the House amendment represents a 


compromise between the House bill and the Senate 


amendment by preventing the appointment of creditors 


who are unwilling to serve on a creditors committee. 


SENATE REPORT NO. 95–989 


This section provides for the election and appoint-


ment of committees. Subsection (c) provides that this 


section does not apply in case of a public company, as 


to which a trustee, appointed under section 1104(a) will 


have responsibility to administer the estate and to for-


mulate a plan as provided in section 1106(a). 


There is no need for the election or appointment of 


committees for which the appointment of a trustee is 


mandatory. In the case of a public company there are 


likely to be several committees, each representing a 


different class of security holders and seeking author-


ity to retain accountants, lawyers, and other experts, 


who will expect to be paid. If in the case of a public 


company creditors or stockholders wish to organize 


committees, they may do so, as authorized under sec-


tion 1109(a). Compensation and reimbursement will be 


allowed for contributions to the reorganization pursu-


ant to section 503(b) (3) and (4). 


HOUSE REPORT NO. 95–595 


This section provides for the appointment of credi-


tors’ and equity security holders’ committees, which 


will be the primary negotiating bodies for the formula-


tion of the plan of reorganization. They will represent 


the various classes of creditors and equity security 


holders from which they are selected. They will also 


provide supervision of the debtor in possession and of 


the trustee, and will protect their constituents’ inter-


ests. 


Subsection (a) requires the court to appoint at least 


one committee. That committee is to be composed of 


creditors holding unsecured claims. The court is au-


thorized to appoint such additional committees as are 


necessary to assure adequate representation of credi-


tors and equity security holders. The provision will be 


relied upon in cases in which the debtor proposes to af-


fect several classes of debt or equity holders under the 


plan, and in which they need representation. 


Subsection (b) contains precatory language directing 


the court to appoint the persons holding the seven larg-


est claims against the debtor of the kinds represented 


on a creditors’ committee, or the members of a pre-


petition committee organized by creditors before the 


order for relief under chapter 11. The court may con-


tinue prepetition committee members only if the com-


mittee was fairly chosen and is representative of the 


different kinds of claims to be represented. The court is 


restricted to the appointment of persons in order to ex-


clude governmental holders of claims or interests. 


Paragraph (2) of subsection (b) requires similar treat-


ment for equity security holders’ committees. The 


seven largest holders are normally to be appointed, but 


the language is only precatory. 


Subsection (c) authorizes the court, on request of a 


party in interest, to change the size or the membership 


of a creditors’ or equity security holders’ committee if 


the membership of the committee is not representative 


of the different kinds of claims or interests to be rep-


resented. This subsection is intended, along with the 


nonbinding nature of subsection (b), to afford the court 


latitude in appointing a committee that is manageable 


and representative in light of the circumstances of the 


case. 
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AMENDMENTS 


1994—Subsec. (a). Pub. L. 103–394 substituted ‘‘Except 


as provided in paragraph (3), as’’ for ‘‘As’’ in par. (1) and 


added par. (3). 


1986—Subsec. (a). Pub. L. 99–554, § 221(1), amended sub-


sec. (a) generally, substituting ‘‘chapter 11 of this title, 


the United States trustee shall appoint a committee of 


creditors holding unsecured claims and may appoint 


additional committees of creditors or of equity secu-


rity holders as the United States trustee deems appro-


priate’’ for ‘‘this chapter, the court shall appoint a 


committee of creditors holding unsecured claims’’ in 


par. (1) and ‘‘United States trustee’’ for ‘‘court’’ in par. 


(2). 


Subsec. (c). Pub. L. 99–554, § 221(2), struck out subsec. 


(c) which read as follows: ‘‘On request of a party in in-


terest and after notice and a hearing, the court may 


change the membership or the size of a committee ap-


pointed under subsection (a) of this section if the mem-


bership of such committee is not representative of the 


different kinds of claims or interests to be rep-


resented.’’ 


1984—Subsec. (b)(1). Pub. L. 98–353 substituted ‘‘com-


mencement of the case’’ for ‘‘order for relief’’. 


EFFECTIVE DATE OF 1994 AMENDMENT 


Amendment by Pub. L. 103–394 effective Oct. 22, 1994, 


and not applicable with respect to cases commenced 


under this title before Oct. 22, 1994, see section 702 of 


Pub. L. 103–394, set out as a note under section 101 of 


this title. 


EFFECTIVE DATE OF 1986 AMENDMENT 


Effective date and applicability of amendment by 


Pub. L. 99–554 dependent upon the judicial district in-


volved, see section 302(d), (e) of Pub. L. 99–554, set out 


as a note under section 581 of Title 28, Judiciary and 


Judicial Procedure. 


EFFECTIVE DATE OF 1984 AMENDMENT 


Amendment by Pub. L. 98–353 effective with respect 


to cases filed 90 days after July 10, 1984, see section 


552(a) of Pub. L. 98–353, set out as a note under section 


101 of this title. 


SECTION REFERRED TO IN OTHER SECTIONS 


This section is referred to in sections 101, 328, 348, 503, 


901, 1103, 1114 of this title. 


§ 1103. Powers and duties of committees 


(a) At a scheduled meeting of a committee ap-


pointed under section 1102 of this title, at which 


a majority of the members of such committee 


are present, and with the court’s approval, such 


committee may select and authorize the em-


ployment by such committee of one or more at-


torneys, accountants, or other agents, to rep-


resent or perform services for such committee. 


(b) An attorney or accountant employed to 


represent a committee appointed under section 


1102 of this title may not, while employed by 


such committee, represent any other entity hav-


ing an adverse interest in connection with the 


case. Representation of one or more creditors of 


the same class as represented by the committee 


shall not per se constitute the representation of 


an adverse interest. 


(c) A committee appointed under section 1102 


of this title may— 


(1) consult with the trustee or debtor in pos-


session concerning the administration of the 


case; 


(2) investigate the acts, conduct, assets, li-


abilities, and financial condition of the debtor, 


the operation of the debtor’s business and the 


desirability of the continuance of such busi-


ness, and any other matter relevant to the 


case or to the formulation of a plan; 
(3) participate in the formulation of a plan, 


advise those represented by such committee of 


such committee’s determinations as to any 


plan formulated, and collect and file with the 


court acceptances or rejections of a plan; 
(4) request the appointment of a trustee or 


examiner under section 1104 of this title; and 
(5) perform such other services as are in the 


interest of those represented. 


(d) As soon as practicable after the appoint-


ment of a committee under section 1102 of this 


title, the trustee shall meet with such commit-


tee to transact such business as may be nec-


essary and proper. 


(Pub. L. 95–598, Nov. 6, 1978, 92 Stat. 2627; Pub. L. 


98–353, title III, §§ 324, 500, July 10, 1984, 98 Stat. 


358, 384.) 


HISTORICAL AND REVISION NOTES 


SENATE REPORT NO. 95–989 


This section defines the powers and duties of a com-


mittee elected or appointed under section 1102. 
Under subsection (a) the committee may, if author-


ized by the court, employ one or more attorneys, ac-


countants, or other agents to represent or perform 


services for the committee. Normally one attorney 


should suffice; more than one may be authorized for 


good cause. The same considerations apply to the serv-


ices of others, if the need for any at all is dem-


onstrated. 
Under subsections (c) and (d) the committee, like any 


party in interest, may confer with the trustee or debtor 


regarding the administration of the estate; may advise 


the court on the need for a trustee under section 


1104(b). The committee may investigate matters speci-


fied in paragraph (2) of subsection (c), but only if au-


thorized by the court and if no trustee or examiner is 


appointed. 


HOUSE REPORT NO. 95–595 


Subsection (a) of this section authorizes a committee 


appointed under section 1102 to select and authorize the 


employment of counsel, accountants, or other agents, 


to represent or perform services for the committee. The 


committee’s selection and authorization is subject to 


the court’s approval, and may only be done at a meet-


ing of the committee at which a majority of its mem-


bers are present. The subsection provides for the em-


ployment of more than one attorney. However, this will 


be the exception, and not the rule; cause must be shown 


to depart from the normal standard. 
Subsection (b) requires a committee’s counsel to 


cease representation of any other entity in connection 


with the case after he begins to represent the commit-


tee. This will prevent the potential of severe conflicts 


of interest. 
Subsection (c) lists a committee’s functions in a 


chapter 11 case. The committee may consult with the 


trustee or debtor in possession concerning the adminis-


tration of the case, may investigate the acts, conduct, 


assets, liabilities and financial condition of the debtor, 


the operation of the debtor’s business, and the desir-


ability of the continuance of the business, and any 


other matter relevant to the case or to the formulation 


of a plan. The committee may participate in the formu-


lation of a plan, advise those it represents of the com-


mittee’s recommendation with respect to any plan for-


mulated, and collect and file acceptances. These will be 


its most important functions. The committee may also 


determine the need for the appointment of a trustee, if 


one has not previously been appointed, and perform 


such other services as are in the interest of those rep-


resented. 
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Subsection (d) requires the trustee and each commit-


tee to meet as soon as practicable after their appoint-


ments to transact such business as may be necessary 


and proper. 


AMENDMENTS 


1984—Subsec. (b). Pub. L. 98–353, §§ 324, 500(a), sub-


stituted ‘‘An attorney or accountant’’ for ‘‘A person’’, 


substituted ‘‘entity having an adverse interest’’ for 


‘‘entity’’, and inserted provision that representation of 


one or more creditors of the same class as represented 


by the committee shall not per se constitute the rep-


resentation of an adverse interest. 


Subsec. (c)(3). Pub. L. 98–353, § 500(b)(1), substituted 


‘‘determinations’’ for ‘‘recommendations’’, and ‘‘ac-


ceptances or rejections’’ for ‘‘acceptances’’. 


Subsec. (c)(4). Pub. L. 98–353, § 500(b)(2), struck out ‘‘if 


a trustee or examiner, as the case may be, has not pre-


viously been appointed under this chapter in the case’’ 


after ‘‘section 1104 of this title’’. 


EFFECTIVE DATE OF 1984 AMENDMENT 


Amendment by Pub. L. 98–353 effective with respect 


to cases filed 90 days after July 10, 1984, see section 


552(a) of Pub. L. 98–353, set out as a note under section 


101 of this title. 


SECTION REFERRED TO IN OTHER SECTIONS 


This section is referred to in sections 328, 330, 331, 901, 


1114 of this title. 


§ 1104. Appointment of trustee or examiner 


(a) At any time after the commencement of 


the case but before confirmation of a plan, on 


request of a party in interest or the United 


States trustee, and after notice and a hearing, 


the court shall order the appointment of a trust-


ee— 


(1) for cause, including fraud, dishonesty, in-


competence, or gross mismanagement of the 


affairs of the debtor by current management, 


either before or after the commencement of 


the case, or similar cause, but not including 


the number of holders of securities of the debt-


or or the amount of assets or liabilities of the 


debtor; or 


(2) if such appointment is in the interests of 


creditors, any equity security holders, and 


other interests of the estate, without regard to 


the number of holders of securities of the debt-


or or the amount of assets or liabilities of the 


debtor. 


(b) Except as provided in section 1163 of this 


title, on the request of a party in interest made 


not later than 30 days after the court orders the 


appointment of a trustee under subsection (a), 


the United States trustee shall convene a meet-


ing of creditors for the purpose of electing one 


disinterested person to serve as trustee in the 


case. The election of a trustee shall be con-


ducted in the manner provided in subsections 


(a), (b), and (c) of section 702 of this title. 


(c) If the court does not order the appointment 


of a trustee under this section, then at any time 


before the confirmation of a plan, on request of 


a party in interest or the United States trustee, 


and after notice and a hearing, the court shall 


order the appointment of an examiner to con-


duct such an investigation of the debtor as is ap-


propriate, including an investigation of any alle-


gations of fraud, dishonesty, incompetence, mis-


conduct, mismanagement, or irregularity in the 


management of the affairs of the debtor of or by 


current or former management of the debtor, 
if— 


(1) such appointment is in the interests of 
creditors, any equity security holders, and 
other interests of the estate; or 


(2) the debtor’s fixed, liquidated, unsecured 
debts, other than debts for goods, services, or 
taxes, or owing to an insider, exceed $5,000,000. 


(d) If the court orders the appointment of a 
trustee or an examiner, if a trustee or an exam-
iner dies or resigns during the case or is re-
moved under section 324 of this title, or if a 
trustee fails to qualify under section 322 of this 
title, then the United States trustee, after con-
sultation with parties in interest, shall appoint, 
subject to the court’s approval, one disin-
terested person other than the United States 
trustee to serve as trustee or examiner, as the 
case may be, in the case. 


(Pub. L. 95–598, Nov. 6, 1978, 92 Stat. 2627; Pub. L. 
99–554, title II, § 222, Oct. 27, 1986, 100 Stat. 3102; 
Pub. L. 103–394, title II, § 211(a), title V, 
§ 501(d)(30), Oct. 22, 1994, 108 Stat. 4125, 4146.) 


HISTORICAL AND REVISION NOTES 


LEGISLATIVE STATEMENTS 


Section 1104 of the House amendment represents a 


compromise between the House bill and the Senate 


amendment concerning the appointment of a trustee or 


examiner. The method of appointment rather than 


election, is derived from the House bill; the two alter-


native standards of appointment are derived with modi-


fications from the Senate amendment, instead of the 


standard stated in the House bill. For example, if the 


current management of the debtor gambled away rent-


al income before the filing of the petition, a trustee 


should be appointed after the petition, whether or not 


postpetition mismanagement can be shown. However, 


under no circumstances will cause include the number 


of security holders of the debtor or the amount of as-


sets or liabilities of the debtor. The standard also ap-


plies to the appointment of an examiner in those cir-


cumstances in which mandatory appointment, as pre-


viously detailed, is not required. 


SENATE REPORT NO. 95–989 


Subsection (a) provides for the mandatory appoint-


ment of a disinterested trustee in the case of a public 


company, as defined in section 1101(3), within 10 days of 


the order for relief, or of a successor, in the event of a 


vacancy, as soon as practicable. 
Section 156 of chapter X ([former] 11 U.S.C. 516 [556]) 


requires the appointment of a disinterested trustee if 


the debtor’s liabilities are $250,000 or over. Section 


1104(a) marks a substantial change. The appointment of 


a trustee is mandatory only for a public company, 


which under section 1101(3), has $5 million in liabilities, 


excluding tax and trade obligations, and 1,000 security 


holders. In view of past experience, cases involving pub-


lic companies will under normal circumstances prob-


ably be relatively few in number but of vast importance 


in terms of public investor interest. 
In case of a nonpublic company, the appointment or 


election of a trustee is discretionary if the interests of 


the estate and its security holders would be served 


thereby. A test based on probable costs and benefits of 


a trusteeship is not practical. The appointment may be 


made at any time prior to confirmation of the plan. 
In case of a nonpublic company, if no trustee is ap-


pointed, the court may under subsection (c) appoint an 


examiner, if the appointment would serve the interests 


of the estate and security holders. The purpose of his 


appointment is specified in section 1106(b). 


HOUSE REPORT NO. 95–595 


Subsection (a) of this section governs the appoint-


ment of trustees in reorganization cases. The court is 
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permitted to order the appointment of one trustee at 


any time after the commencement of the case if a party 


in interest so requests. The court may order appoint-


ment only if the protection afforded by a trustee is 


needed and the costs and expenses of a trustee would 


not be disproportionately higher than the value of the 


protection afforded. 
The protection afforded by a trustee would be needed, 


for example, in cases where the current management of 


the debtor has been fraudulent or dishonest, or has 


grossly mismanaged the company, or where the debt-


or’s management has abandoned the business. A trustee 


would not necessarily be needed to investigate mis-


conduct of former management of the debtor, because 


an examiner appointed under this section might well be 


able to serve that function adequately without displac-


ing the current management. Generally, a trustee 


would not be needed in any case where the protection 


afforded by a trustee could equally be afforded by an 


examiner. Though the device of examiner appears in 


current chapter X [chapter 10 of former title 11], it is 


rarely used because of the nearly absolute presumption 


in favor of the appointment of a trustee. Its use here 


will give the courts, debtors, creditors, and equity secu-


rity holders greater flexibility in handling the affairs 


of an insolvent debtor, permitting the court to tailor 


the remedy to the case. 
The second test, relating to the costs and expenses of 


a trustee, is not intended to be a strict cost/benefit 


analysis. It is included to require the court to have due 


regard for any additional costs or expenses that the ap-


pointment of a trustee would impose on the estate. 
Subsection (b) permits the court, at any time after 


the commencement of the case and on request of a 


party in interest, to order the appointment of an exam-


iner, if the court has not ordered the appointment of a 


trustee. The examiner would be appointed to conduct 


such an investigation of the debtor as is appropriate 


under the particular circumstances of the case, includ-


ing an investigation of any allegations of fraud, dishon-


esty, or gross mismanagement of the debtor of or by 


current or former management of the debtor. The 


standards for the appointment of an examiner are the 


same as those for the appointment of a trustee: the pro-


tection must be needed, and the costs and expenses 


must not be disproportionately high. 
By virtue of proposed 11 U.S.C. 1109, an indenture 


trustee and the Securities and Exchange Commission 


will be parties in interest for the purpose of requesting 


the appointment of a trustee or examiner. 
Subsection (c) directs that the United States trustee 


actually select and appoint the trustee or examiner or-


dered appointed under this section. The United States 


trustee is required to consult with various parties in 


interest before selecting and appointing a trustee. He is 


not bound to select one of the members of the panel of 


private trustees established under proposed 28 U.S.C. 


586(a)(1) which exists only for the purpose of providing 


trustees for chapter 7 cases. Neither is he precluded 


from selecting a panel member if the member is quali-


fied to serve as chapter 11 trustee. Appointment by the 


United States trustee will remove the court from the 


often criticized practice of appointing an officer that 


will appear in litigation before the court against an ad-


verse party. 


AMENDMENTS 


1994—Subsec. (b). Pub. L. 103–394, § 211(a)(2), added 


subsec. (b). Former subsec. (b) redesignated (c). 
Subsec. (c). Pub. L. 103–394, § 211(a)(1), redesignated 


subsec. (b) as (c). Former subsec. (c) redesignated (d). 
Subsec. (d). Pub. L. 103–394, §§ 211(a)(1), 501(d)(30), re-


designated subsec. (c) as (d) and inserted comma after 


‘‘interest’’. 
1986—Subsecs. (a), (b). Pub. L. 99–554, § 222(1), (2), in-


serted ‘‘or the United States trustee’’ after ‘‘party in 


interest’’. 
Subsec. (c). Pub. L. 99–554, § 222(3), substituted ‘‘the 


United States trustee, after consultation with parties 


in interest shall appoint, subject to the court’s ap-


proval, one disinterested person other than the United 


States trustee to serve’’ for ‘‘the court shall appoint 


one disinterested person to serve’’. 


EFFECTIVE DATE OF 1994 AMENDMENT 


Amendment by Pub. L. 103–394 effective Oct. 22, 1994, 


and not applicable with respect to cases commenced 


under this title before Oct. 22, 1994, see section 702 of 


Pub. L. 103–394, set out as a note under section 101 of 


this title. 


EFFECTIVE DATE OF 1986 AMENDMENT 


Effective date and applicability of amendment by 


Pub. L. 99–554 dependent upon the judicial district in-


volved, see section 302(d), (e) of Pub. L. 99–554, set out 


as a note under section 581 of Title 28, Judiciary and 


Judicial Procedure. 


SECTION REFERRED TO IN OTHER SECTIONS 


This section is referred to in sections 322, 546, 557, 


1103, 1106, 1161 of this title. 


§ 1105. Termination of trustee’s appointment 


At any time before confirmation of a plan, on 


request of a party in interest or the United 


States trustee, and after notice and a hearing, 


the court may terminate the trustee’s appoint-


ment and restore the debtor to possession and 


management of the property of the estate and of 


the operation of the debtor’s business. 


(Pub. L. 95–598, Nov. 6, 1978, 92 Stat. 2628; Pub. L. 


98–353, title III, § 501, July 10, 1984, 98 Stat. 384; 


Pub. L. 99–554, title II, § 223, Oct. 27, 1986, 100 


Stat. 3102.) 


HISTORICAL AND REVISION NOTES 


SENATE REPORT NO. 95–989 


This section authorizes the court to terminate the 


trustee’s appointment and to restore the debtor to pos-


session and management of the property of the estate 


and to operation of the debtor’s business. Section 


1104(a) provides that this section does not apply in the 


case of a public company, for which the appointment of 


a trustee is mandatory. 


HOUSE REPORT NO. 95–595 


This section authorizes the court to terminate the 


trustee’s appointment and to restore the debtor to pos-


session and management of the property of the estate, 


and to operation of the debtor’s business. This section 


would permit the court to reverse its decision to order 


the appointment of a trustee in light of new evidence. 


AMENDMENTS 


1986—Pub. L. 99–554 inserted ‘‘or the United States 


trustee’’ after ‘‘party in interest’’. 


1984—Pub. L. 98–353 substituted ‘‘estate and of the’’ 


for ‘‘estate, and’’. 


EFFECTIVE DATE OF 1986 AMENDMENT 


Effective date and applicability of amendment by 


Pub. L. 99–554 dependent upon the judicial district in-


volved, see section 302(d), (e) of Pub. L. 99–554, set out 


as a note under section 581 of Title 28, Judiciary and 


Judicial Procedure. 


EFFECTIVE DATE OF 1984 AMENDMENT 


Amendment by Pub. L. 98–353 effective with respect 


to cases filed 90 days after July 10, 1984, see section 


552(a) of Pub. L. 98–353, set out as a note under section 


101 of this title. 


SECTION REFERRED TO IN OTHER SECTIONS 


This section is referred to in section 1161 of this title. 
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§ 1106. Duties of trustee and examiner 


(a) A trustee shall— 
(1) perform the duties of a trustee specified 


in sections 704(2), 704(5), 704(7), 704(8), and 704(9) 


of this title; 
(2) if the debtor has not done so, file the list, 


schedule, and statement required under sec-


tion 521(1) of this title; 
(3) except to the extent that the court orders 


otherwise, investigate the acts, conduct, as-


sets, liabilities, and financial condition of the 


debtor, the operation of the debtor’s business 


and the desirability of the continuance of such 


business, and any other matter relevant to the 


case or to the formulation of a plan; 
(4) as soon as practicable— 


(A) file a statement of any investigation 


conducted under paragraph (3) of this sub-


section, including any fact ascertained per-


taining to fraud, dishonesty, incompetence, 


misconduct, mismanagement, or irregular-


ity in the management of the affairs of the 


debtor, or to a cause of action available to 


the estate; and 
(B) transmit a copy or a summary of any 


such statement to any creditors’ committee 


or equity security holders’ committee, to 


any indenture trustee, and to such other en-


tity as the court designates; 


(5) as soon as practicable, file a plan under 


section 1121 of this title, file a report of why 


the trustee will not file a plan, or recommend 


conversion of the case to a case under chapter 


7, 12, or 13 of this title or dismissal of the case; 
(6) for any year for which the debtor has not 


filed a tax return required by law, furnish, 


without personal liability, such information 


as may be required by the governmental unit 


with which such tax return was to be filed, in 


light of the condition of the debtor’s books 


and records and the availability of such infor-


mation; and 
(7) after confirmation of a plan, file such re-


ports as are necessary or as the court orders. 


(b) An examiner appointed under section 


1104(d) of this title shall perform the duties spec-


ified in paragraphs (3) and (4) of subsection (a) of 


this section, and, except to the extent that the 


court orders otherwise, any other duties of the 


trustee that the court orders the debtor in pos-


session not to perform. 


(Pub. L. 95–598, Nov. 6, 1978, 92 Stat. 2628; Pub. L. 


98–353, title III, §§ 311(b)(1), 502, July 10, 1984, 98 


Stat. 355, 384; Pub. L. 99–554, title II, § 257(c), Oct. 


27, 1986, 100 Stat. 3114; Pub. L. 103–394, title II, 


§ 211(b), Oct. 22, 1994, 108 Stat. 4125.) 


HISTORICAL AND REVISION NOTES 


SENATE REPORT NO. 95–989 


Subsection (a) of this section prescribes the trustee’s 


duties. He is required to perform the duties of a trustee 


in a liquidation case specified in section 704 (2), (4), (6), 


(7), (8), and (9). These include reporting and informa-


tional duties, and accountability for all property re-


ceived. Paragraph (2) of this subsection requires the 


trustee to file with the court, if the debtor has not done 


so, the list of creditors, schedule of assets and liabil-


ities, and statement of affairs required under section 


521(1). 
Paragraph (3) of S. 1106 requires the trustee to inves-


tigate the acts, conduct, assets, liabilities, and finan-


cial condition of the debtor, the operation of the debt-


or’s business, and the desirability of the continuance of 


the business, and any other matter relevant to the case 


or to the formulation of a plan. Paragraph (4) requires 


the trustee to report the results of his investigation to 


the court and to creditors’ committees, equity security 


holders’ committees, indenture trustees and any other 


entity the court designates. 
Paragraph (5) requires the trustee to file a plan or to 


report why a plan cannot be formulated, or to rec-


ommend conversion to liquidation or to an individual 


repayment plan case, or dismissal. It is anticipated 


that the trustee will consult with creditors and other 


parties in interest in the formulation of a plan, just as 


the debtor in possession would. 
Paragraph (6) [enacted as (7)] requires final reports by 


the trustee, as the court orders. 
Subsection (b) gives the trustee’s investigative duties 


to an examiner, if one is appointed. The court is au-


thorized to give the examiner additional duties as the 


circumstances warrant. 
Paragraphs (3), (4), and (5) of subsection (a) are de-


rived from sections 165 and 169 of chapter X [sections 


565 and 569 of former title 11]. 


AMENDMENTS 


1994—Subsec. (b). Pub. L. 103–394 substituted ‘‘1104(d)’’ 


for ‘‘1104(c)’’. 
1986—Subsec. (a)(5). Pub. L. 99–554 inserted reference 


to chapter 12. 
1984—Subsec. (a)(1). Pub. L. 98–353, § 311(b)(1), sub-


stituted ‘‘704(5), 704(7), 704(8), and 704(9)’’ for ‘‘704(4), 


704(6), 704(7) and 704(8)’’. 
Subsec. (b). Pub. L. 98–353, § 502, inserted ‘‘, except to 


the extent that the court orders otherwise,’’. 


EFFECTIVE DATE OF 1994 AMENDMENT 


Amendment by Pub. L. 103–394 effective Oct. 22, 1994, 


and not applicable with respect to cases commenced 


under this title before Oct. 22, 1994, see section 702 of 


Pub. L. 103–394, set out as a note under section 101 of 


this title. 


EFFECTIVE DATE OF 1986 AMENDMENT 


Amendment by Pub. L. 99–554 effective 30 days after 


Oct. 27, 1986, but not applicable to cases commenced 


under this title before that date, see section 302(a), 


(c)(1) of Pub. L. 99–554, set out as a note under section 


581 of Title 28, Judiciary and Judicial Procedure. 


EFFECTIVE DATE OF 1984 AMENDMENT 


Amendment by Pub. L. 98–353 effective with respect 


to cases filed 90 days after July 10, 1984, see section 


552(a) of Pub. L. 98–353, set out as a note under section 


101 of this title. 


PAYMENT OF CERTAIN BENEFITS TO RETIRED FORMER 


EMPLOYEES 


Pub. L. 99–500, § 101(b) [title VI, § 608], Oct. 18, 1986, 100 


Stat. 1783–39, 1783–74, and Pub. L. 99–591, § 101(b) [title 


VI, § 608], Oct. 30, 1986, 100 Stat. 3341–39, 3341–74, as 


amended by Pub. L. 100–41, May 15, 1987, 101 Stat. 309; 


Pub. L. 100–99, Aug. 18, 1987, 101 Stat. 716; Pub. L. 


100–334, § 3(a), June 16, 1988, 102 Stat. 613, provided that: 
‘‘(a)(1) Subject to paragraphs (2), (3), (4), and (5), and 


notwithstanding title 11 of the United States Code, the 


trustee shall pay benefits to retired former employees 


under a plan, fund, or program maintained or estab-


lished by the debtor prior to filing a petition (through 


the purchase of insurance or otherwise) for the purpose 


of providing medical, surgical, or hospital care bene-


fits, or benefits in the event of sickness, accident, dis-


ability, or death. 
‘‘(2) The level of benefits required to be paid by this 


subsection may be modified prior to confirmation of a 


plan under section 1129 of such title if— 
‘‘(A) the trustee and an authorized representative 


of the former employees with respect to whom such 


benefits are payable agree to the modification of such 


benefit payments; or 
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‘‘(B) the court finds that a modification proposed 


by the trustee meets the standards of section 


1113(b)(1)(A) of such title and the balance of the equi-


ties clearly favors the modification. 


If such benefits are covered by a collective bargaining 


agreement, the authorized representative shall be the 


labor organization that is signatory to such collective 


bargaining agreement unless there is a conflict of in-


terest. 


‘‘(3) The trustee shall pay benefits in accordance with 


this subsection until— 


‘‘(A) the dismissal of the case involved; or 


‘‘(B) the effective date of a plan confirmed under 


section 1129 of such title which provides for the con-


tinued payment after confirmation of the plan of all 


such benefits at the level established under paragraph 


(2) of this subsection, at any time prior to the con-


firmation of the plan, for the duration of the period 


the debtor (as defined in such title) has obligated it-


self to provide such benefits. 


‘‘(4) No such benefits paid between the filing of a peti-


tion in a case covered by this section and the time a 


plan confirmed under section 1129 of such title with re-


spect to such case becomes effective shall be deducted 


or offset from the amount allowed as claims for any 


benefits which remain unpaid, or from the amount to 


be paid under the plan with respect to such claims for 


unpaid benefits, whether such claims for unpaid bene-


fits are based upon or arise from a right to future bene-


fits or from any benefit not paid as a result of modifica-


tions allowed pursuant to this section. 


‘‘(5) No claim for benefits covered by this section 


shall be limited by section 502(b)(7) of such title. 


‘‘(b)(1) Notwithstanding any provision of title 11 of 


the United States Code, the trustee shall pay an allow-


able claim of any person for a benefit paid— 


‘‘(A) before the filing of the petition under title 11 


of the United States Code; and 


‘‘(B) directly or indirectly to a retired former em-


ployee under a plan, fund, or program described in 


subsection (a)(1); 


if, as determined by the court, such person is entitled 


to recover from such employee, or any provider of 


health care to such employee, directly or indirectly, 


the amount of such benefit for which such person re-


ceives no payment from the debtor. 


‘‘(2) For purposes of paragraph (1), the term ‘provider 


of health care’ means a person who— 


‘‘(A) is the direct provider of health care (including 


a physician, dentist, nurse, podiatrist, optometrist, 


physician assistant, or ancillary personnel employed 


under the supervision of a physician); or 


‘‘(B) administers a facility or institution (including 


a hospital, alcohol and drug abuse treatment facility, 


outpatient facility, or health maintenance organiza-


tion) in which health care is provided. 


‘‘(c) This section is effective with respect to cases 


commenced under chapter 11, of title 11, United States 


Code, in which a plan for reorganization has not been 


confirmed by the court and in which any such benefit 


is still being paid on October 2, 1986, and in cases that 


become subject to chapter 11, title 11, United States 


Code, after October 2, 1986 and before the date of the en-


actment of the Retiree Benefits Bankruptcy Protection 


Act of 1988 [June 16, 1988]. 


‘‘(d) This section shall not apply during any period in 


which a case is subject to chapter 7, title 11, United 


States Code.’’ 


Similar provisions were contained in Pub. L. 99–656, 


§ 2, Nov. 14, 1986, 100 Stat. 3668, as amended by Pub. L. 


100–41, May 15, 1987, 101 Stat. 309; Pub. L. 100–99, Aug. 18, 


1987, 101 Stat. 716, and were repealed by Pub. L. 100–334, 


§ 3(b), June 16, 1988, 102 Stat. 614. 


SECTION REFERRED TO IN OTHER SECTIONS 


This section is referred to in sections 1107, 1111, 1202, 


1203, 1301 of this title. 


§ 1107. Rights, powers, and duties of debtor in 
possession 


(a) Subject to any limitations on a trustee 


serving in a case under this chapter, and to such 


limitations or conditions as the court pre-


scribes, a debtor in possession shall have all the 


rights, other than the right to compensation 


under section 330 of this title, and powers, and 


shall perform all the functions and duties, ex-


cept the duties specified in sections 1106(a)(2), 


(3), and (4) of this title, of a trustee serving in a 


case under this chapter. 


(b) Notwithstanding section 327(a) of this title, 


a person is not disqualified for employment 


under section 327 of this title by a debtor in pos-


session solely because of such person’s employ-


ment by or representation of the debtor before 


the commencement of the case. 


(Pub. L. 95–598, Nov. 6, 1978, 92 Stat. 2628; Pub. L. 


98–353, title III, § 503, July 10, 1984, 98 Stat. 384.) 


HISTORICAL AND REVISION NOTES 


LEGISLATIVE STATEMENTS 


The House amendment adopts section 1107(b) of the 


Senate amendment which clarifies a point not covered 


by the House bill. 


SENATE REPORT NO. 95–989 


This section places a debtor in possession in the shoes 


of a trustee in every way. The debtor is given the rights 


and powers of a chapter 11 trustee. He is required to 


perform the functions and duties of a chapter 11 trustee 


(except the investigative duties). He is also subject to 


any limitations on a chapter 11 trustee, and to such 


other limitations and conditions as the court prescribes 


cf. Wolf v. Weinstein, 372 U.S. 633, 649–650 (1963). 


AMENDMENTS 


1984—Subsec. (a). Pub. L. 98–353 substituted ‘‘on a 


trustee serving in a case’’ for ‘‘on a trustee’’. 


EFFECTIVE DATE OF 1984 AMENDMENT 


Amendment by Pub. L. 98–353 effective with respect 


to cases filed 90 days after July 10, 1984, see section 


552(a) of Pub. L. 98–353, set out as a note under section 


101 of this title. 


SECTION REFERRED TO IN OTHER SECTIONS 


This section is referred to in sections 106, 328, 1161 of 


this title. 


§ 1108. Authorization to operate business 


Unless the court, on request of a party in in-


terest and after notice and a hearing, orders 


otherwise, the trustee may operate the debtor’s 


business. 


(Pub. L. 95–598, Nov. 6, 1978, 92 Stat. 2629; Pub. L. 


98–353, title III, § 504, July 10, 1984, 98 Stat. 384.) 


HISTORICAL AND REVISION NOTES 


LEGISLATIVE STATEMENTS 


The House amendment adopts section 1108 of the 


House bill in preference to the style of an identical sub-


stantive provision contained in the Senate amendment. 


Throughout title 11 references to a ‘‘trustee’’ is read to 


include other parties under various sections of the bill. 


For example, section 1107 applies to give the debtor in 


possession all the rights and powers of a trustee in a 


case under chapter 11; this includes the power of the 


trustee to operate the debtor’s business under section 


1108. 
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SENATE REPORT NO. 95–989 


This section permits the debtor’s business to con-


tinue to be operated, unless the court orders otherwise. 


Thus, in a reorganization case, operation of the busi-


ness will be the rule, and it will not be necessary to go 


to the court to obtain an order authorizing operation. 


HOUSE REPORT NO. 95–595 


This section does not presume that a trustee will be 


appointed to operate the business of the debtor. Rather, 


the power granted to trustee under this section is one 


of the powers that a debtor in possession acquires by 


virtue of proposed 11 U.S.C. 1107. 


AMENDMENTS 


1984—Pub. L. 98–353 inserted ‘‘, on request of a party 


in interest and after notice and a hearing,’’. 


EFFECTIVE DATE OF 1984 AMENDMENT 


Amendment by Pub. L. 98–353 effective with respect 


to cases filed 90 days after July 10, 1984, see section 


552(a) of Pub. L. 98–353, set out as a note under section 


101 of this title. 


SECTION REFERRED TO IN OTHER SECTIONS 


This section is referred to in sections 327, 363, 364 of 


this title. 


§ 1109. Right to be heard 


(a) The Securities and Exchange Commission 


may raise and may appear and be heard on any 


issue in a case under this chapter, but the Secu-


rities and Exchange Commission may not appeal 


from any judgment, order, or decree entered in 


the case. 


(b) A party in interest, including the debtor, 


the trustee, a creditors’ committee, an equity 


security holders’ committee, a creditor, an eq-


uity security holder, or any indenture trustee, 


may raise and may appear and be heard on any 


issue in a case under this chapter. 


(Pub. L. 95–598, Nov. 6, 1978, 92 Stat. 2629.) 


HISTORICAL AND REVISION NOTES 


LEGISLATIVE STATEMENTS 


Section 1109 of the House amendment represents a 


compromise between comparable provisions in the 


House bill and Senate amendment. As previously dis-


cussed the section gives the Securities and Exchange 


Commission the right to appear and be heard and to 


raise any issue in a case under chapter 11; however, the 


Securities and Exchange Commission is not a party in 


interest and the Commission may not appeal from any 


judgment, order, or decree entered in the case. Under 


section 1109(b) a party in interest, including the debtor, 


the trustee, creditors committee, equity securities 


holders committee, a creditor, an equity security hold-


er, or an indentured trustee, may raise and may appear 


and be heard on any issue in a case under chapter 11. 


Section 1109(c) of the Senate amendment has been 


moved to subchapter IV pertaining to Railroad Reorga-


nizations. 


SENATE REPORT NO. 95–989 


Subsection (a) provides, in unqualified terms, that 


any creditor, equity security holder, or an indenture 


trustee shall have the right to be heard as a party in 


interest under this chapter in person, by an attorney, 


or by a committee. It is derived from section 206 of 


chapter X ([former] 11 U.S.C. 606). 


Subsection (b) provides that the Securities and Ex-


change Commission may appear by filing an appear-


ance in a case of a public company and may appear in 


other cases if authorized or requested by the court. As 


a party in interest in either case, the Commission may 


raise and be heard on any issue. The Commission may 


not appeal from a judgment, order, or decree in a case, 


but may participate in any appeal by any other party 


in interest. This is the present law under section 208 of 


chapter X ([former] 11 U.S.C. 608). 


HOUSE REPORT NO. 95–595 


Section 1109 authorizes the Securities and Exchange 


Commission and any indenture trustee to intervene in 


the case at any time on any issue. They may raise an 


issue or may appear and be heard on an issue that is 


raised by someone else. The section, following current 


law, denies the right of appeal to the Securities and Ex-


change Commission. It does not, however, prevent the 


Commission from joining or participating in an appeal 


taken by a true party in interest. The Commission is 


merely prevented from initiating the appeal in any ca-


pacity. 


SECTION REFERRED TO IN OTHER SECTIONS 


This section is referred to in section 901 of this title. 


§ 1110. Aircraft equipment and vessels 


(a)(1) Except as provided in paragraph (2) and 


subject to subsection (b), the right of a secured 


party with a security interest in equipment de-


scribed in paragraph (3), or of a lessor or condi-


tional vendor of such equipment, to take posses-


sion of such equipment in compliance with a se-


curity agreement, lease, or conditional sale con-


tract, and to enforce any of its other rights or 


remedies, under such security agreement, lease, 


or conditional sale contract, to sell, lease, or 


otherwise retain or dispose of such equipment, is 


not limited or otherwise affected by any other 


provision of this title or by any power of the 


court. 


(2) The right to take possession and to enforce 


the other rights and remedies described in para-


graph (1) shall be subject to section 362 if— 


(A) before the date that is 60 days after the 


date of the order for relief under this chapter, 


the trustee, subject to the approval of the 


court, agrees to perform all obligations of the 


debtor under such security agreement, lease, 


or conditional sale contract; and 


(B) any default, other than a default of a 


kind specified in section 365(b)(2), under such 


security agreement, lease, or conditional sale 


contract— 


(i) that occurs before the date of the order 


is cured before the expiration of such 60-day 


period; 


(ii) that occurs after the date of the order 


and before the expiration of such 60-day pe-


riod is cured before the later of— 


(I) the date that is 30 days after the date 


of the default; or 


(II) the expiration of such 60-day period; 


and 


(iii) that occurs on or after the expiration 


of such 60-day period is cured in compliance 


with the terms of such security agreement, 


lease, or conditional sale contract, if a cure 


is permitted under that agreement, lease, or 


contract. 


(3) The equipment described in this para-


graph— 


(A) is— 


(i) an aircraft, aircraft engine, propeller, 


appliance, or spare part (as defined in sec-
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tion 40102 of title 49) that is subject to a se-


curity interest granted by, leased to, or con-


ditionally sold to a debtor that, at the time 


such transaction is entered into, holds an air 


carrier operating certificate issued pursuant 


to chapter 447 of title 49 for aircraft capable 


of carrying 10 or more individuals or 6,000 


pounds or more of cargo; or 


(ii) a documented vessel (as defined in sec-


tion 30101(1) of title 46) that is subject to a 


security interest granted by, leased to, or 


conditionally sold to a debtor that is a water 


carrier that, at the time such transaction is 


entered into, holds a certificate of public 


convenience and necessity or permit issued 


by the Department of Transportation; and 


(B) includes all records and documents relat-


ing to such equipment that are required, under 


the terms of the security agreement, lease, or 


conditional sale contract, to be surrendered or 


returned by the debtor in connection with the 


surrender or return of such equipment. 


(4) Paragraph (1) applies to a secured party, 


lessor, or conditional vendor acting in its own 


behalf or acting as trustee or otherwise in behalf 


of another party. 


(b) The trustee and the secured party, lessor, 


or conditional vendor whose right to take pos-


session is protected under subsection (a) may 


agree, subject to the approval of the court, to 


extend the 60-day period specified in subsection 


(a)(1). 


(c)(1) In any case under this chapter, the trust-


ee shall immediately surrender and return to a 


secured party, lessor, or conditional vendor, de-


scribed in subsection (a)(1), equipment described 


in subsection (a)(3), if at any time after the date 


of the order for relief under this chapter such se-


cured party, lessor, or conditional vendor is en-


titled pursuant to subsection (a)(1) to take pos-


session of such equipment and makes a written 


demand for such possession to the trustee. 


(2) At such time as the trustee is required 


under paragraph (1) to surrender and return 


equipment described in subsection (a)(3), any 


lease of such equipment, and any security agree-


ment or conditional sale contract relating to 


such equipment, if such security agreement or 


conditional sale contract is an executory con-


tract, shall be deemed rejected. 


(d) With respect to equipment first placed in 


service on or before October 22, 1994, for purposes 


of this section— 


(1) the term ‘‘lease’’ includes any written 


agreement with respect to which the lessor 


and the debtor, as lessee, have expressed in the 


agreement or in a substantially contempora-


neous writing that the agreement is to be 


treated as a lease for Federal income tax pur-


poses; and 


(2) the term ‘‘security interest’’ means a 


purchase-money equipment security interest. 


(Pub. L. 95–598, Nov. 6, 1978, 92 Stat. 2629; Pub. L. 


103–272, § 5(c), July 5, 1994, 108 Stat. 1373; Pub. L. 


103–394, title II, § 201(a), Oct. 22, 1994, 108 Stat. 


4119; Pub. L. 106–181, title VII, § 744(b), Apr. 5, 


2000, 114 Stat. 177.) 


HISTORICAL AND REVISION NOTES 


LEGISLATIVE STATEMENTS 


Section 1110 of the House amendment adopts an iden-


tical provision contained in the House bill without 


modifications contained in the Senate amendment. 


This section protects a limited class of financiers of 


aircraft and vessels and is intended to be narrowly con-


strued to prevent secured parties or lessors from gain-


ing the protection of the section unless the interest of 


such lessor or secured party is explicitly enumerated 


therein. It should be emphasized that under section 


1110(a) a debtor in possession or trustee is given 60 days 


after the order for relief in a case under chapter 11, to 


have an opportunity to comply with the provisions of 


section 1110(a). 


During this time the automatic stay will apply and 


may not be lifted prior to the expiration of the 60-day 


period. Under section 1110(b), the debtor and secured 


party or lessor are given an opportunity to extend the 


60-day period, but no right to reduce the period is in-


tended. It should additionally be noted that under sec-


tion 1110(a) the trustee or debtor in possession is not re-


quired to assume the executory contract or unexpired 


lease under section 1110; rather, if the trustee or debtor 


in possession complies with the requirements of section 


1110(a), the trustee or debtor in possession is entitled to 


retain the aircraft or vessels subject to the normal re-


quirements of section 365. The discussion regarding air-


craft and vessels likewise applies with respect to rail-


road rolling stock in a railroad reorganization under 


section 1168. 


SENATE REPORT NO. 95–989 


This section, to a large degree, preserves the protec-


tion given lessors and conditional vendors of aircraft to 


a certificated air carrier or of vessels to a certificated 


water carrier under section 116(5) and 116(6) of present 


Chapter X [section 516(5) and (6) of former title 11]. It 


is modified to conform with the consolidation of Chap-


ters X and XI [chapters 10 and 11 of former title 11] and 


with the new chapter 11 generally. It is also modified to 


give the trustee in a reorganization case an oppor-


tunity to continue in possession of the equipment in 


question by curing defaults and by making the required 


lease or purchase payments. This removes the absolute 


veto power over a reorganization that lessors and con-


ditional vendors have under present law, while enti-


tling them to protection of their investment. 


The section overrides the automatic stay or any 


power of the court to enjoin taking of possession of cer-


tain leased, conditionally sold, or liened equipment, 


unless, the trustee agrees to perform the debtor’s obli-


gations and cures all prior defaults (other than defaults 


under ipso facto or bankruptcy clauses) within 60 days 


after the order for relief. The trustee and the equip-


ment financer are permitted to extend the 60-day pe-


riod by agreement. During the first 60 days, the auto-


matic stay will apply to prevent foreclosure unless the 


creditor gets relief from the stay. 


The effect of this section will be the same if the debt-


or has granted the security interest to the financer or 


if the debtor is leasing equipment from a financer that 


has leveraged the lease and leased the equipment sub-


ject to a security interest of a third party. 


AMENDMENTS 


2000—Pub. L. 106–181 amended section catchline and 


text generally, substituting present provisions consist-


ing of subsecs. (a) to (d) for former subsecs. (a) to (c) 


which contained somewhat similar provisions. 


1994—Pub. L. 103–394 amended section generally. Prior 


to amendment, section read as follows: 


‘‘(a) The right of a secured party with a purchase- 


money equipment security interest in, or of a lessor or 


conditional vendor of, whether as trustee or otherwise, 


aircraft, aircraft engines, propellers, appliances, or 


spare parts, as defined in section 40102(a) of title 49, or 


vessels of the United States, as defined in section 30101 
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of title 46, that are subject to a purchase-money equip-


ment security interest granted by, leased to, or condi-


tionally sold to, a debtor that is an air carrier operat-


ing under a certificate of convenience and necessity is-


sued by the Secretary of Transportation, or a water 


carrier that holds a certificate of public convenience 


and necessity or permit issued by the Interstate Com-


merce Commission, as the case may be, to take posses-


sion of such equipment in compliance with the provi-


sions of a purchase-money equipment security agree-


ment, lease, or conditional sale contract, as the case 


may be, is not affected by section 362 or 363 of this title 


or by any power of the court to enjoin such taking of 


possession, unless— 


‘‘(1) before 60 days after the date of the order for re-


lief under this chapter, the trustee, subject to the 


court’s approval, agrees to perform all obligations of 


the debtor that become due on or after such date 


under such security agreement, lease, or conditional 


sale contract, as the case may be; and 


‘‘(2) any default, other than a default of a kind 


specified in section 365(b)(2) of this title, under such 


security agreement, lease, or conditional sale con-


tract, as the case may be— 


‘‘(A) that occurred before such date is cured be-


fore the expiration of such 60-day period; and 


‘‘(B) that occurs after such date is cured before 


the later of— 


‘‘(i) 30 days after the date of such default; and 


‘‘(ii) the expiration of such 60-day period. 


‘‘(b) The trustee and the secured party, lessor, or con-


ditional vendor, as the case may be, whose right to 


take possession is protected under subsection (a) of this 


section may agree, subject to the court’s approval, to 


extend the 60-day period specified in subsection (a)(1) of 


this section.’’ 


Subsec. (a). Pub. L. 103–272 substituted ‘‘section 


40102(a) of title 49’’ for ‘‘section 101 of the Federal Avia-


tion Act of 1958 (49 U.S.C. 1301)’’, ‘‘section 30101 of title 


46’’ for ‘‘subsection B(4) of the Ship Mortgage Act, 1920 


(46 U.S.C. 911(4))’’, and ‘‘Secretary of Transportation’’ 


for ‘‘Civil Aeronautics Board’’. 


EFFECTIVE DATE OF 2000 AMENDMENT 


Amendment by Pub. L. 106–181 applicable only to fis-


cal years beginning after Sept. 30, 1999, see section 3 of 


Pub. L. 106–181, set out as a note under section 106 of 


Title 49, Transportation. 


EFFECTIVE DATE OF 1994 AMENDMENT 


Amendment by Pub. L. 103–394 effective Oct. 22, 1994, 


with this section, as amended by section 201 of Pub. L. 


103–394, applicable with respect to any lease, as defined 


by subsec. (c) of this section, entered into in connection 


with a settlement of any proceeding in any case pend-


ing under this title on Oct. 22, 1994, see section 702 of 


Pub. L. 103–394, set out as a note under section 101 of 


this title. 


ABOLITION OF INTERSTATE COMMERCE COMMISSION AND 


TRANSFER OF FUNCTIONS 


Interstate Commerce Commission abolished and func-


tions of Commission transferred, except as otherwise 


provided in Pub. L. 104–88, to Surface Transportation 


Board effective Jan. 1, 1996, by section 702 of Title 49, 


Transportation, and section 101 of Pub. L. 104–88, set 


out as a note under section 701 of Title 49. References 


to Interstate Commerce Commission deemed to refer to 


Surface Transportation Board, a member or employee 


of the Board, or Secretary of Transportation, as appro-


priate, see section 205 of Pub. L. 104–88, set out as a 


note under section 701 of Title 49. 


AIRCRAFT EQUIPMENT SETTLEMENT LEASES 


Pub. L. 103–7, Mar. 17, 1993, 107 Stat. 36, provided that: 


‘‘SECTION 1. SHORT TITLE. 


‘‘This Act may be cited as the ‘Aircraft Equipment 


Settlement Leases Act of 1993’. 


‘‘SEC. 2. TREATMENT OF AIRCRAFT EQUIPMENT 


SETTLEMENT LEASES WITH THE PENSION 


BENEFIT GUARANTY CORPORATION. 


‘‘In the case of any settlement of liability under title 


IV of the Employee Retirement Income Security Act of 


1974 [29 U.S.C. 1301 et seq.] entered into by the Pension 


Benefit Guaranty Corporation and one or more other 


parties, if— 


‘‘(1) such settlement was entered into before, on, or 


after the date of the enactment of this Act [Mar. 17, 


1993], 


‘‘(2) at least one party to such settlement was a 


debtor under title 11 of the United States Code, and 


‘‘(3) an agreement that is entered into as part of 


such settlement provides that such agreement is to 


be treated as a lease, 


then such agreement shall be treated as a lease for pur-


poses of section 1110 of such title 11.’’ 


SECTION REFERRED TO IN OTHER SECTIONS 


This section is referred to in section 348 of this title. 


§ 1111. Claims and interests 


(a) A proof of claim or interest is deemed filed 


under section 501 of this title for any claim or 


interest that appears in the schedules filed 


under section 521(1) or 1106(a)(2) of this title, ex-


cept a claim or interest that is scheduled as dis-


puted, contingent, or unliquidated. 


(b)(1)(A) A claim secured by a lien on property 


of the estate shall be allowed or disallowed 


under section 502 of this title the same as if the 


holder of such claim had recourse against the 


debtor on account of such claim, whether or not 


such holder has such recourse, unless— 


(i) the class of which such claim is a part 


elects, by at least two-thirds in amount and 


more than half in number of allowed claims of 


such class, application of paragraph (2) of this 


subsection; or 


(ii) such holder does not have such recourse 


and such property is sold under section 363 of 


this title or is to be sold under the plan. 


(B) A class of claims may not elect application 


of paragraph (2) of this subsection if— 


(i) the interest on account of such claims of 


the holders of such claims in such property is 


of inconsequential value; or 


(ii) the holder of a claim of such class has re-


course against the debtor on account of such 


claim and such property is sold under section 


363 of this title or is to be sold under the plan. 


(2) If such an election is made, then notwith-


standing section 506(a) of this title, such claim 


is a secured claim to the extent that such claim 


is allowed. 


(Pub. L. 95–598, Nov. 6, 1978, 92 Stat. 2630.) 


HISTORICAL AND REVISION NOTES 


LEGISLATIVE STATEMENTS 


A discussion of section 1111(b) of the House amend-


ment is best considered in the context of confirmation 


and will therefore, be discussed in connection with sec-


tion 1129. 


SENATE REPORT NO. 95–989 


This section dispenses with the need for every credi-


tor and equity security holder to file a proof of claim 


or interest in a reorganization case. Usually the debt-


or’s schedules are accurate enough that they will suf-


fice to determine the claims or interests allowable in 


the case. Thus, the section specifies that any claim or 
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interest included on the debtor’s schedules is deemed 


filed under section 501. This does not apply to claims or 


interests that are scheduled as disputed, contingent, or 


unliquidated. 


SECTION REFERRED TO IN OTHER SECTIONS 


This section is referred to in sections 901, 927, 1129 of 


this title. 


§ 1112. Conversion or dismissal 


(a) The debtor may convert a case under this 


chapter to a case under chapter 7 of this title 


unless— 
(1) the debtor is not a debtor in possession; 
(2) the case originally was commenced as an 


involuntary case under this chapter; or 
(3) the case was converted to a case under 


this chapter other than on the debtor’s re-


quest. 


(b) Except as provided in subsection (c) of this 


section, on request of a party in interest or the 


United States trustee or bankruptcy adminis-


trator, and after notice and a hearing, the court 


may convert a case under this chapter to a case 


under chapter 7 of this title or may dismiss a 


case under this chapter, whichever is in the best 


interest of creditors and the estate, for cause, 


including— 
(1) continuing loss to or diminution of the 


estate and absence of a reasonable likelihood 


of rehabilitation; 
(2) inability to effectuate a plan; 
(3) unreasonable delay by the debtor that is 


prejudicial to creditors; 
(4) failure to propose a plan under section 


1121 of this title within any time fixed by the 


court; 
(5) denial of confirmation of every proposed 


plan and denial of a request made for addi-


tional time for filing another plan or a modi-


fication of a plan; 
(6) revocation of an order of confirmation 


under section 1144 of this title, and denial of 


confirmation of another plan or a modified 


plan under section 1129 of this title; 
(7) inability to effectuate substantial con-


summation of a confirmed plan; 
(8) material default by the debtor with re-


spect to a confirmed plan; 
(9) termination of a plan by reason of the oc-


currence of a condition specified in the plan; 


or 
(10) nonpayment of any fees or charges re-


quired under chapter 123 of title 28. 


(c) The court may not convert a case under 


this chapter to a case under chapter 7 of this 


title if the debtor is a farmer or a corporation 


that is not a moneyed, business, or commercial 


corporation, unless the debtor requests such 


conversion. 
(d) The court may convert a case under this 


chapter to a case under chapter 12 or 13 of this 


title only if— 
(1) the debtor requests such conversion; 
(2) the debtor has not been discharged under 


section 1141(d) of this title; and 
(3) if the debtor requests conversion to chap-


ter 12 of this title, such conversion is equi-


table. 


(e) Except as provided in subsections (c) and 


(f), the court, on request of the United States 


trustee, may convert a case under this chapter 


to a case under chapter 7 of this title or may dis-


miss a case under this chapter, whichever is in 


the best interest of creditors and the estate if 


the debtor in a voluntary case fails to file, with-


in fifteen days after the filing of the petition 


commencing such case or such additional time 


as the court may allow, the information re-


quired by paragraph (1) of section 521, including 


a list containing the names and addresses of the 


holders of the twenty largest unsecured claims 


(or of all unsecured claims if there are fewer 


than twenty unsecured claims), and the approxi-


mate dollar amounts of each of such claims. 


(f) Notwithstanding any other provision of this 


section, a case may not be converted to a case 


under another chapter of this title unless the 


debtor may be a debtor under such chapter. 


(Pub. L. 95–598, Nov. 6, 1978, 92 Stat. 2630; Pub. L. 


98–353, title III, § 505, July 10, 1984, 98 Stat. 384; 


Pub. L. 99–554, title II, §§ 224, 256, Oct. 27, 1986, 100 


Stat. 3102, 3114; Pub. L. 103–394, title II, § 217(c), 


Oct. 22, 1994, 108 Stat. 4127.) 


HISTORICAL AND REVISION NOTES 


LEGISLATIVE STATEMENTS 


Section 1112 of the House amendment represents a 


compromise between the House bill and Senate amend-


ment with respect to the factors constituting cause for 


conversion of a case to chapter 7 or dismissal. The 


House amendment combines two separate factors con-


tained in section 1112(b)(1) and section 1112(b)(2) of the 


Senate amendment. Section 1112(b)(1) of the House 


amendment permits the court to convert a case to a 


case under chapter 7 or to dismiss the case if there is 


both a continuing loss to or diminution of the estate 


and the absence of a reasonable likelihood of rehabili-


tation; requiring both factors to be present simulta-


neously represents a compromise from the House bill 


which eliminated both factors from the list of causes 


enumerated. 


Sections 1112(c) and 1112(d) of the House amendment 


is derived from the House bill which differs from the 


Senate amendment only as a matter of style. 


SENATE REPORT NO. 95–989 


This section brings together all of the conversion and 


dismissal rules for chapter 11 cases. Subsection (a) 


gives the debtor an absolute right to convert a volun-


tarily commenced chapter 11 case in which the debtor 


remains in possession to a liquidation case. 


Subsection (b) gives wide discretion to the court to 


make an appropriate disposition of the case sua sponte 


or upon motion of a party in interest, or the court is 


permitted to convert a reorganization case to a liquida-


tion case or to dismiss the case, whichever is in the 


best interest of creditors and the estate, but only for 


cause. Cause may include the continuing loss to or 


dimunition [sic] of the estate of an insolvent debtor, 


the absence of a reasonable likelihood of rehabilitation, 


the inability to effectuate a plan, unreasonable delay 


by the debtor that is prejudicial to creditors, failure to 


file a plan within the appropriate time limits, denial of 


confirmation and any opportunity to modify or propose 


a new plan, revocation of confirmation and denial of 


confirmation of a modified plan, inability to effectuate 


substantial consummation of a confirmed plan, mate-


rial default by the debtor under the plan, and termi-


nation of the plan by reason of the occurrence of a con-


dition specified in the plan. This list is not exhaustive. 


The court will be able to consider other factors as they 


arise, and to use its equitable powers to reach an appro-


priate result in individual cases. The power of the court 


to act sua sponte should be used sparingly and only in 


emergency situations. 
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Subsection (c) prohibits the court from converting a 


case concerning a farmer or an eleemosynary institu-


tion to a liquidation case unless the debtor consents. 


Subsection (d) prohibits conversion of a reorganiza-


tion case to a chapter 13 case unless the debtor requests 


conversion and his discharge has not been granted or 


has been revoked. 


Subsection (e) reinforces section 109 by prohibiting 


conversion of a chapter 11 case to a case under another 


chapter proceedings under which the debtor is not per-


mitted to proceed. 


AMENDMENTS 


1994—Subsec. (b). Pub. L. 103–394 inserted ‘‘or bank-


ruptcy administrator’’ after ‘‘United States trustee’’. 


1986—Subsec. (b). Pub. L. 99–554, § 224(1)(A), inserted 


‘‘or the United States trustee’’ after ‘‘party in inter-


est’’. 


Subsec. (b)(10). Pub. L. 99–554, § 224(1)(B)–(D), added 


par. (10). 


Subsec. (d). Pub. L. 99–554, § 256, inserted reference to 


chapter 12 and added par. (3). 


Subsecs. (e), (f). Pub. L. 99–554, § 224(2), (3), added sub-


sec. (e) and redesignated former subsec. (e) as (f). 


1984—Subsec. (a)(2). Pub. L. 98–353, § 505(a)(1), sub-


stituted ‘‘originally was commenced as an involuntary 


case’’ for ‘‘is an involuntary case originally com-


menced’’. 


Subsec. (a)(3). Pub. L. 98–353, § 505(a)(2), substituted 


‘‘other than on’’ for ‘‘on other than’’. 


Subsec. (b)(5). Pub. L. 98–353, § 505(b)(1), inserted ‘‘a 


request made for’’ before ‘‘additional’’. 


Subsec. (b)(8). Pub. L. 98–353, § 505(b)(2), substituted 


‘‘or’’ for ‘‘and’’. 


EFFECTIVE DATE OF 1994 AMENDMENT 


Amendment by Pub. L. 103–394 effective Oct. 22, 1994, 


and not applicable with respect to cases commenced 


under this title before Oct. 22, 1994, see section 702 of 


Pub. L. 103–394, set out as a note under section 101 of 


this title. 


EFFECTIVE DATE OF 1986 AMENDMENT 


Effective date and applicability of amendment by sec-


tion 224 of Pub. L. 99–554 dependent upon the judicial 


district involved, see section 302(d), (e) of Pub. L. 


99–554, set out as a note under section 581 of Title 28, 


Judiciary and Judicial Procedure. 


Amendment by section 256 of Pub. L. 99–554 effective 


30 days after Oct. 27, 1986, but not applicable to cases 


commenced under this title before that date, see sec-


tion 302(a), (c)(1) of Pub. L. 99–554. 


EFFECTIVE DATE OF 1984 AMENDMENT 


Amendment by Pub. L. 98–353 effective with respect 


to cases filed 90 days after July 10, 1984, see section 


552(a) of Pub. L. 98–353, set out as a note under section 


101 of this title. 


SECTION REFERRED TO IN OTHER SECTIONS 


This section is referred to in sections 348, 365, 706, 726, 


728, 1208, 1307 of this title. 


§ 1113. Rejection of collective bargaining agree-
ments 


(a) The debtor in possession, or the trustee if 


one has been appointed under the provisions of 


this chapter, other than a trustee in a case cov-


ered by subchapter IV of this chapter and by 


title I of the Railway Labor Act, may assume or 


reject a collective bargaining agreement only in 


accordance with the provisions of this section. 


(b)(1) Subsequent to filing a petition and prior 


to filing an application seeking rejection of a 


collective bargaining agreement, the debtor in 


possession or trustee (hereinafter in this section 


‘‘trustee’’ shall include a debtor in possession), 


shall— 
(A) make a proposal to the authorized rep-


resentative of the employees covered by such 


agreement, based on the most complete and 


reliable information available at the time of 


such proposal, which provides for those nec-


essary modifications in the employees benefits 


and protections that are necessary to permit 


the reorganization of the debtor and assures 


that all creditors, the debtor and all of the af-


fected parties are treated fairly and equitably; 


and 
(B) provide, subject to subsection (d)(3), the 


representative of the employees with such rel-


evant information as is necessary to evaluate 


the proposal. 


(2) During the period beginning on the date of 


the making of a proposal provided for in para-


graph (1) and ending on the date of the hearing 


provided for in subsection (d)(1), the trustee 


shall meet, at reasonable times, with the au-


thorized representative to confer in good faith 


in attempting to reach mutually satisfactory 


modifications of such agreement. 
(c) The court shall approve an application for 


rejection of a collective bargaining agreement 


only if the court finds that— 
(1) the trustee has, prior to the hearing, 


made a proposal that fulfills the requirements 


of subsection (b)(1); 
(2) the authorized representative of the em-


ployees has refused to accept such proposal 


without good cause; and 
(3) the balance of the equities clearly favors 


rejection of such agreement. 


(d)(1) Upon the filing of an application for re-


jection the court shall schedule a hearing to be 


held not later than fourteen days after the date 


of the filing of such application. All interested 


parties may appear and be heard at such hear-


ing. Adequate notice shall be provided to such 


parties at least ten days before the date of such 


hearing. The court may extend the time for the 


commencement of such hearing for a period not 


exceeding seven days where the circumstances 


of the case, and the interests of justice require 


such extension, or for additional periods of time 


to which the trustee and representative agree. 
(2) The court shall rule on such application for 


rejection within thirty days after the date of the 


commencement of the hearing. In the interests 


of justice, the court may extend such time for 


ruling for such additional period as the trustee 


and the employees’ representative may agree to. 


If the court does not rule on such application 


within thirty days after the date of the com-


mencement of the hearing, or within such addi-


tional time as the trustee and the employees’ 


representative may agree to, the trustee may 


terminate or alter any provisions of the collec-


tive bargaining agreement pending the ruling of 


the court on such application. 
(3) The court may enter such protective or-


ders, consistent with the need of the authorized 


representative of the employee to evaluate the 


trustee’s proposal and the application for rejec-


tion, as may be necessary to prevent disclosure 


of information provided to such representative 


where such disclosure could compromise the po-
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sition of the debtor with respect to its competi-


tors in the industry in which it is engaged. 
(e) If during a period when the collective bar-


gaining agreement continues in effect, and if es-


sential to the continuation of the debtor’s busi-


ness, or in order to avoid irreparable damage to 


the estate, the court, after notice and a hearing, 


may authorize the trustee to implement interim 


changes in the terms, conditions, wages, bene-


fits, or work rules provided by a collective bar-


gaining agreement. Any hearing under this 


paragraph shall be scheduled in accordance with 


the needs of the trustee. The implementation of 


such interim changes shall not render the appli-


cation for rejection moot. 
(f) No provision of this title shall be construed 


to permit a trustee to unilaterally terminate or 


alter any provisions of a collective bargaining 


agreement prior to compliance with the provi-


sions of this section. 


(Added Pub. L. 98–353, title III, § 541(a), July 10, 


1984, 98 Stat. 390.) 


REFERENCES IN TEXT 


The Railway Labor Act, referred to in subsec. (a), is 


act May 20, 1926, ch. 347, 44 Stat. 577, as amended. Title 


I of the Railway Labor Act is classified principally to 


subchapter I (§ 151 et seq.) of chapter 8 of Title 45, Rail-


roads. For complete classification of this Act to the 


Code, see section 151 of Title 45 and Tables. 


EFFECTIVE DATE 


Section 541(c) of Pub. L. 98–353 provided that: ‘‘The 


amendments made by this section [enacting this sec-


tion] shall become effective upon the date of enactment 


of this Act [July 10, 1984]; provided that this section 


shall not apply to cases filed under title 11 of the 


United States Code which were commenced prior to the 


date of enactment of this section.’’ 


§ 1114. Payment of insurance benefits to retired 
employees 


(a) For purposes of this section, the term ‘‘re-


tiree benefits’’ means payments to any entity or 


person for the purpose of providing or reimburs-


ing payments for retired employees and their 


spouses and dependents, for medical, surgical, or 


hospital care benefits, or benefits in the event of 


sickness, accident, disability, or death under 


any plan, fund, or program (through the pur-


chase of insurance or otherwise) maintained or 


established in whole or in part by the debtor 


prior to filing a petition commencing a case 


under this title. 
(b)(1) For purposes of this section, the term 


‘‘authorized representative’’ means the author-


ized representative designated pursuant to sub-


section (c) for persons receiving any retiree ben-


efits covered by a collective bargaining agree-


ment or subsection (d) in the case of persons re-


ceiving retiree benefits not covered by such an 


agreement. 
(2) Committees of retired employees appointed 


by the court pursuant to this section shall have 


the same rights, powers, and duties as commit-


tees appointed under sections 1102 and 1103 of 


this title for the purpose of carrying out the 


purposes of sections 1114 and 1129(a)(13) and, as 


permitted by the court, shall have the power to 


enforce the rights of persons under this title as 


they relate to retiree benefits. 
(c)(1) A labor organization shall be, for pur-


poses of this section, the authorized representa-


tive of those persons receiving any retiree bene-
fits covered by any collective bargaining agree-
ment to which that labor organization is signa-
tory, unless (A) such labor organization elects 
not to serve as the authorized representative of 
such persons, or (B) the court, upon a motion by 
any party in interest, after notice and hearing, 
determines that different representation of such 
persons is appropriate. 


(2) In cases where the labor organization re-
ferred to in paragraph (1) elects not to serve as 
the authorized representative of those persons 
receiving any retiree benefits covered by any 
collective bargaining agreement to which that 
labor organization is signatory, or in cases 
where the court, pursuant to paragraph (1) finds 
different representation of such persons appro-
priate, the court, upon a motion by any party in 
interest, and after notice and a hearing, shall 
appoint a committee of retired employees if the 
debtor seeks to modify or not pay the retiree 
benefits or if the court otherwise determines 
that it is appropriate, from among such persons, 
to serve as the authorized representative of such 
persons under this section. 


(d) The court, upon a motion by any party in 
interest, and after notice and a hearing, shall 
appoint a committee of retired employees if the 
debtor seeks to modify or not pay the retiree 
benefits or if the court otherwise determines 
that it is appropriate, to serve as the authorized 
representative, under this section, of those per-


sons receiving any retiree benefits not covered 


by a collective bargaining agreement. 
(e)(1) Notwithstanding any other provision of 


this title, the debtor in possession, or the trust-


ee if one has been appointed under the provi-


sions of this chapter (hereinafter in this section 


‘‘trustee’’ shall include a debtor in possession), 


shall timely pay and shall not modify any re-


tiree benefits, except that— 
(A) the court, on motion of the trustee or 


authorized representative, and after notice 


and a hearing, may order modification of such 


payments, pursuant to the provisions of sub-


sections (g) and (h) of this section, or 
(B) the trustee and the authorized represent-


ative of the recipients of those benefits may 


agree to modification of such payments, 


after which such benefits as modified shall con-


tinue to be paid by the trustee. 
(2) Any payment for retiree benefits required 


to be made before a plan confirmed under sec-


tion 1129 of this title is effective has the status 


of an allowed administrative expense as pro-


vided in section 503 of this title. 
(f)(1) Subsequent to filing a petition and prior 


to filing an application seeking modification of 


the retiree benefits, the trustee shall— 
(A) make a proposal to the authorized rep-


resentative of the retirees, based on the most 


complete and reliable information available at 


the time of such proposal, which provides for 


those necessary modifications in the retiree 


benefits that are necessary to permit the reor-


ganization of the debtor and assures that all 


creditors, the debtor and all of the affected 


parties are treated fairly and equitably; and 
(B) provide, subject to subsection (k)(3), the 


representative of the retirees with such rel-


evant information as is necessary to evaluate 


the proposal. 
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(2) During the period beginning on the date of 


the making of a proposal provided for in para-


graph (1), and ending on the date of the hearing 


provided for in subsection (k)(1), the trustee 


shall meet, at reasonable times, with the au-


thorized representative to confer in good faith 


in attempting to reach mutually satisfactory 


modifications of such retiree benefits. 
(g) The court shall enter an order providing 


for modification in the payment of retiree bene-


fits if the court finds that— 
(1) the trustee has, prior to the hearing, 


made a proposal that fulfills the requirements 


of subsection (f); 
(2) the authorized representative of the re-


tirees has refused to accept such proposal 


without good cause; and 
(3) such modification is necessary to permit 


the reorganization of the debtor and assures 


that all creditors, the debtor, and all of the af-


fected parties are treated fairly and equitably, 


and is clearly favored by the balance of the eq-


uities; 


except that in no case shall the court enter an 


order providing for such modification which pro-


vides for a modification to a level lower than 


that proposed by the trustee in the proposal 


found by the court to have complied with the re-


quirements of this subsection and subsection (f): 


Provided, however, That at any time after an 


order is entered providing for modification in 


the payment of retiree benefits, or at any time 


after an agreement modifying such benefits is 


made between the trustee and the authorized 


representative of the recipients of such benefits, 


the authorized representative may apply to the 


court for an order increasing those benefits 


which order shall be granted if the increase in 


retiree benefits sought is consistent with the 


standard set forth in paragraph (3): Provided fur-


ther, That neither the trustee nor the authorized 


representative is precluded from making more 


than one motion for a modification order gov-


erned by this subsection. 
(h)(1) Prior to a court issuing a final order 


under subsection (g) of this section, if essential 


to the continuation of the debtor’s business, or 


in order to avoid irreparable damage to the es-


tate, the court, after notice and a hearing, may 


authorize the trustee to implement interim 


modifications in retiree benefits. 
(2) Any hearing under this subsection shall be 


scheduled in accordance with the needs of the 


trustee. 
(3) The implementation of such interim 


changes does not render the motion for modi-


fication moot. 
(i) No retiree benefits paid between the filing 


of the petition and the time a plan confirmed 


under section 1129 of this title becomes effective 


shall be deducted or offset from the amounts al-


lowed as claims for any benefits which remain 


unpaid, or from the amounts to be paid under 


the plan with respect to such claims for unpaid 


benefits, whether such claims for unpaid bene-


fits are based upon or arise from a right to fu-


ture unpaid benefits or from any benefits not 


paid as a result of modifications allowed pursu-


ant to this section. 
(j) No claim for retiree benefits shall be lim-


ited by section 502(b)(7) of this title. 


(k)(1) Upon the filing of an application for 
modifying retiree benefits, the court shall 
schedule a hearing to be held not later than 
fourteen days after the date of the filing of such 
application. All interested parties may appear 
and be heard at such hearing. Adequate notice 
shall be provided to such parties at least ten 
days before the date of such hearing. The court 
may extend the time for the commencement of 
such hearing for a period not exceeding seven 
days where the circumstances of the case, and 
the interests of justice require such extension, 
or for additional periods of time to which the 
trustee and the authorized representative agree. 


(2) The court shall rule on such application for 
modification within ninety days after the date 


of the commencement of the hearing. In the in-


terests of justice, the court may extend such 


time for ruling for such additional period as the 


trustee and the authorized representative may 


agree to. If the court does not rule on such ap-


plication within ninety days after the date of 


the commencement of the hearing, or within 


such additional time as the trustee and the au-


thorized representative may agree to, the trust-


ee may implement the proposed modifications 


pending the ruling of the court on such applica-


tion. 
(3) The court may enter such protective or-


ders, consistent with the need of the authorized 


representative of the retirees to evaluate the 


trustee’s proposal and the application for modi-


fication, as may be necessary to prevent disclo-


sure of information provided to such representa-


tive where such disclosure could compromise the 


position of the debtor with respect to its com-


petitors in the industry in which it is engaged. 
(l) This section shall not apply to any retiree, 


or the spouse or dependents of such retiree, if 


such retiree’s gross income for the twelve 


months preceding the filing of the bankruptcy 


petition equals or exceeds $250,000, unless such 


retiree can demonstrate to the satisfaction of 


the court that he is unable to obtain health, 


medical, life, and disability coverage for him-


self, his spouse, and his dependents who would 


otherwise be covered by the employer’s insur-


ance plan, comparable to the coverage provided 


by the employer on the day before the filing of 


a petition under this title. 


(Added Pub. L. 100–334, § 2(a), June 16, 1988, 102 


Stat. 610.) 


EFFECTIVE DATE 


Section 4 of Pub. L. 100–334 provided that: 
‘‘(a) GENERAL EFFECTIVE DATE.—Except as provided 


in subsection (b), this Act and the amendments made 


by this Act [enacting this section, amending section 


1129 of this title, enacting provisions set out as a note 


under section 101 of this title, and amending and re-


pealing provisions set out as notes under section 1106 of 


this title] shall take effect on the date of the enact-


ment of this Act [June 16, 1988]. 
‘‘(b) APPLICATION OF AMENDMENTS.—The amendments 


made by section 2 [enacting this section and amending 


section 1129 of this title] shall not apply with respect to 


cases commenced under title 11 of the United States 


Code before the date of the enactment of this Act [June 


16, 1988].’’ 


PAYMENT OF CERTAIN BENEFITS TO RETIRED FORMER 


EMPLOYEES 


For payment of benefits by bankruptcy trustee to re-


tired employees in enumerated circumstances with re-
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spect to cases commenced under this chapter in which 


a plan for reorganization had not been confirmed by the 


court and in which any such benefit was still being paid 


on October 2, 1986, and in cases that became subject to 


this chapter after October 2, 1986, and before June 16, 


1988, see section 101(b) [title VI, § 608] of Pub. L. 99–500, 


and Pub. L. 99–591, as amended, set out as a note under 


section 1106 of this title. 


SECTION REFERRED TO IN OTHER SECTIONS 


This section is referred to in section 1129 of this title. 


SUBCHAPTER II—THE PLAN 


SUBCHAPTER REFERRED TO IN OTHER SECTIONS 


This subchapter is referred to in section 103 of this 


title. 


§ 1121. Who may file a plan 


(a) The debtor may file a plan with a petition 


commencing a voluntary case, or at any time in 


a voluntary case or an involuntary case. 
(b) Except as otherwise provided in this sec-


tion, only the debtor may file a plan until after 


120 days after the date of the order for relief 


under this chapter. 
(c) Any party in interest, including the debtor, 


the trustee, a creditors’ committee, an equity 


security holders’ committee, a creditor, an eq-


uity security holder, or any indenture trustee, 


may file a plan if and only if— 
(1) a trustee has been appointed under this 


chapter; 
(2) the debtor has not filed a plan before 120 


days after the date of the order for relief under 


this chapter; or 
(3) the debtor has not filed a plan that has 


been accepted, before 180 days after the date of 


the order for relief under this chapter, by each 


class of claims or interests that is impaired 


under the plan. 


(d) On request of a party in interest made 


within the respective periods specified in sub-


sections (b) and (c) of this section and after no-


tice and a hearing, the court may for cause re-


duce or increase the 120-day period or the 180- 


day period referred to in this section. 
(e) In a case in which the debtor is a small 


business and elects to be considered a small 


business— 
(1) only the debtor may file a plan until 


after 100 days after the date of the order for re-


lief under this chapter; 
(2) all plans shall be filed within 160 days 


after the date of the order for relief; and 
(3) on request of a party in interest made 


within the respective periods specified in para-


graphs (1) and (2) and after notice and a hear-


ing, the court may— 
(A) reduce the 100-day period or the 160-day 


period specified in paragraph (1) or (2) for 


cause; and 
(B) increase the 100-day period specified in 


paragraph (1) if the debtor shows that the 


need for an increase is caused by circum-


stances for which the debtor should not be 


held accountable. 


(Pub. L. 95–598, Nov. 6, 1978, 92 Stat. 2631; Pub. L. 


98–353, title III, § 506, July 10, 1984, 98 Stat. 385; 


Pub. L. 99–554, title II, § 283(u), Oct. 27, 1986, 100 


Stat. 3118; Pub. L. 103–394, title II, § 217(d), Oct. 


22, 1994, 108 Stat. 4127.) 


HISTORICAL AND REVISION NOTES 


LEGISLATIVE STATEMENTS 


Section 1121 of the House amendment is derived from 


section 1121 of the House bill; section 1121(c)(1) will be 


satisfied automatically in a case under subchapter IV 


of title 11. 


SENATE REPORT NO. 95–989 


Subsection (a) permits the debtor to file a reorganiza-


tion plan with a petition commencing a voluntary case 


or at any time during a voluntary or involuntary case. 


Subsection (b) gives the debtor the exclusive right to 


file a plan during the first 120 days of the case. There 


are exceptions, however, enumerated in subsection (c). 


If a trustee has been appointed, if the debtor does not 


meet the 120-day deadline, or if the debtor fails to ob-


tain the required consent within 180 days after the fil-


ing of the petition, any party in interest may propose 


a plan. This includes the debtor, the trustee, a credi-


tors’ committee, an equity security holders’ commit-


tee, a creditor, an equity security holder, and an inden-


ture trustee. The list is not exhaustive. In the case of 


a public company, a trustee is appointed within 10 days 


of the petition. In such a case, for all practical pur-


poses, any party in interest may file a plan. 


Subsection (d) permits the court, for cause, to in-


crease or reduce the 120-day and 180-day periods speci-


fied. Since, the debtor has an exclusive privilege for 6 


months during which others may not file a plan, the 


granted extension should be based on a showing of some 


promise of probable success. An extension should not be 


employed as a tactical device to put pressure on parties 


in interest to yield to a plan they consider unsatisfac-


tory. 


AMENDMENTS 


1994—Subsec. (e). Pub. L. 103–394 added subsec. (e). 


1986—Subsec. (d). Pub. L. 99–554 inserted reference to 


subsection (b) of this section. 


1984—Subsec. (c)(3). Pub. L. 98–353, § 506(a), sub-


stituted ‘‘of claims or interests that is’’ for ‘‘the claims 


or interests of which are’’. 


Subsec. (d). Pub. L. 98–353, § 506(b), inserted ‘‘made 


within the respective periods specified in subsection (c) 


of this section’’. 


EFFECTIVE DATE OF 1994 AMENDMENT 


Amendment by Pub. L. 103–394 effective Oct. 22, 1994, 


and not applicable with respect to cases commenced 


under this title before Oct. 22, 1994, see section 702 of 


Pub. L. 103–394, set out as a note under section 101 of 


this title. 


EFFECTIVE DATE OF 1986 AMENDMENT 


Amendment by Pub. L. 99–554 effective 30 days after 


Oct. 27, 1986, see section 302(a) of Pub. L. 99–554, set out 


as a note under section 581 of Title 28, Judiciary and 


Judicial Procedure. 


EFFECTIVE DATE OF 1984 AMENDMENT 


Amendment by Pub. L. 98–353 effective with respect 


to cases filed 90 days after July 10, 1984, see section 


552(a) of Pub. L. 98–353, set out as a note under section 


101 of this title. 


SECTION REFERRED TO IN OTHER SECTIONS 


This section is referred to in sections 307, 348, 1106, 


1112, 1125 of this title; title 28 section 158. 


§ 1122. Classification of claims or interests 


(a) Except as provided in subsection (b) of this 


section, a plan may place a claim or an interest 


in a particular class only if such claim or inter-


est is substantially similar to the other claims 


or interests of such class. 


(b) A plan may designate a separate class of 


claims consisting only of every unsecured claim 
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that is less than or reduced to an amount that 


the court approves as reasonable and necessary 


for administrative convenience. 


(Pub. L. 95–598, Nov. 6, 1978, 92 Stat. 2631.) 


HISTORICAL AND REVISION NOTES 


SENATE REPORT NO. 95–989 


This section codifies current case law surrounding 


the classification of claims and equity securities. It re-


quires classification based on the nature of the claims 


or interests classified, and permits inclusion of claims 


or interests in a particular class only if the claim or in-


terest being included is substantially similar to the 


other claims or interests of the class. 


Subsection (b), also a codification of existing prac-


tice, contains an exception. The plan may designate a 


separate class of claims consisting only of every unse-


cured claim that is less than or reduced to an amount 


that the court approves as reasonable and necessary for 


administrative convenience. 


SECTION REFERRED TO IN OTHER SECTIONS 


This section is referred to in sections 901, 1123, 1127, 


1222, 1322 of this title. 


§ 1123. Contents of plan 


(a) Notwithstanding any otherwise applicable 


nonbankruptcy law, a plan shall— 


(1) designate, subject to section 1122 of this 


title, classes of claims, other than claims of a 


kind specified in section 507(a)(1), 507(a)(2), or 


507(a)(8) of this title, and classes of interests; 


(2) specify any class of claims or interests 


that is not impaired under the plan; 


(3) specify the treatment of any class of 


claims or interests that is impaired under the 


plan; 


(4) provide the same treatment for each 


claim or interest of a particular class, unless 


the holder of a particular claim or interest 


agrees to a less favorable treatment of such 


particular claim or interest; 


(5) provide adequate means for the plan’s im-


plementation, such as— 


(A) retention by the debtor of all or any 


part of the property of the estate; 


(B) transfer of all or any part of the prop-


erty of the estate to one or more entities, 


whether organized before or after the con-


firmation of such plan; 


(C) merger or consolidation of the debtor 


with one or more persons; 


(D) sale of all or any part of the property 


of the estate, either subject to or free of any 


lien, or the distribution of all or any part of 


the property of the estate among those hav-


ing an interest in such property of the es-


tate; 


(E) satisfaction or modification of any 


lien; 


(F) cancellation or modification of any in-


denture or similar instrument; 


(G) curing or waiving of any default; 


(H) extension of a maturity date or a 


change in an interest rate or other term of 


outstanding securities; 


(I) amendment of the debtor’s charter; or 


(J) issuance of securities of the debtor, or 


of any entity referred to in subparagraph (B) 


or (C) of this paragraph, for cash, for prop-


erty, for existing securities, or in exchange 


for claims or interests, or for any other ap-


propriate purpose; 


(6) provide for the inclusion in the charter of 


the debtor, if the debtor is a corporation, or of 


any corporation referred to in paragraph (5)(B) 


or (5)(C) of this subsection, of a provision pro-


hibiting the issuance of nonvoting equity se-


curities, and providing, as to the several class-


es of securities possessing voting power, an ap-


propriate distribution of such power among 


such classes, including, in the case of any 


class of equity securities having a preference 


over another class of equity securities with re-


spect to dividends, adequate provisions for the 


election of directors representing such pre-


ferred class in the event of default in the pay-


ment of such dividends; and 
(7) contain only provisions that are consist-


ent with the interests of creditors and equity 


security holders and with public policy with 


respect to the manner of selection of any offi-


cer, director, or trustee under the plan and 


any successor to such officer, director, or 


trustee. 


(b) Subject to subsection (a) of this section, a 


plan may— 
(1) impair or leave unimpaired any class of 


claims, secured or unsecured, or of interests; 
(2) subject to section 365 of this title, provide 


for the assumption, rejection, or assignment 


of any executory contract or unexpired lease 


of the debtor not previously rejected under 


such section; 
(3) provide for— 


(A) the settlement or adjustment of any 


claim or interest belonging to the debtor or 


to the estate; or 
(B) the retention and enforcement by the 


debtor, by the trustee, or by a representative 


of the estate appointed for such purpose, of 


any such claim or interest; 


(4) provide for the sale of all or substantially 


all of the property of the estate, and the dis-


tribution of the proceeds of such sale among 


holders of claims or interests; 
(5) modify the rights of holders of secured 


claims, other than a claim secured only by a 


security interest in real property that is the 


debtor’s principal residence, or of holders of 


unsecured claims, or leave unaffected the 


rights of holders of any class of claims; and 
(6) include any other appropriate provision 


not inconsistent with the applicable provi-


sions of this title. 


(c) In a case concerning an individual, a plan 


proposed by an entity other than the debtor may 


not provide for the use, sale, or lease of property 


exempted under section 522 of this title, unless 


the debtor consents to such use, sale, or lease. 
(d) Notwithstanding subsection (a) of this sec-


tion and sections 506(b), 1129(a)(7), and 1129(b) of 


this title, if it is proposed in a plan to cure a de-


fault the amount necessary to cure the default 


shall be determined in accordance with the un-


derlying agreement and applicable nonbank-


ruptcy law. 


(Pub. L. 95–598, Nov. 6, 1978, 92 Stat. 2631; Pub. L. 


98–353, title III, § 507, July 10, 1984, 98 Stat. 385; 


Pub. L. 103–394, title II, § 206, title III, §§ 304(h)(6), 
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305(a), title V, § 501(d)(31), Oct. 22, 1994, 108 Stat. 


4123, 4134, 4146.) 


HISTORICAL AND REVISION NOTES 


LEGISLATIVE STATEMENTS 


Section 1123 of the House amendment represents a 


compromise between similar provisions in the House 


bill and Senate amendment. The section has been clari-


fied to clearly indicate that both secured and unsecured 


claims, or either of them, may be impaired in a case 


under title 11. In addition assumption or rejection of an 


executory contract under a plan must comply with sec-


tion 365 of title 11. Moreover, section 1123(a)(1) has been 


substantively modified to permit classification of cer-


tain kinds of priority claims. This is important for pur-


poses of confirmation under section 1129(a)(9). 


Section 1123(a)(5) of the House amendment is derived 


from a similar provision in the House bill and Senate 


amendment but deletes the language pertaining to 


‘‘fair upset price’’ as an unnecessary restriction. Sec-


tion 1123 is also intended to indicate that a plan may 


provide for any action specified in section 1123 in the 


case of a corporation without a resolution of the board 


of directors. If the plan is confirmed, then any action 


proposed in the plan may be taken notwithstanding 


any otherwise applicable nonbankruptcy law in accord-


ance with section 1142(a) of title 11. 


SENATE REPORT NO. 95–989 


Subsection (a) specifies what a plan of reorganization 


must contain. The plan must designate classes of 


claims and interests, and specify, by class, the claims 


or interests that are unimpaired under the plan. Prior-


ity claims are not required to be classified because 


they may not have arisen when the plan is filed. The 


plan must provide the same treatment for each claim 


or interest of a particular class, unless the holder of a 


particular claim or interest agrees to a different, but 


not better, treatment of his claim or interest. 


Paragraph (3) applies to claims, not creditors. Thus, 


if a creditor is undersecured, and thus has a secured 


claim and an unsecured claim, this paragraph will be 


applied independently to each of his claims. 


Paragraph (4) of subsection (a) is derived from section 


216 of chapter X [section 616 of former title 11] with 


some modifications. It requires the plan to provide ade-


quate means for the plans execution. These means may 


include retention by the debtor of all or any part of the 


property of the estate, transfer of all or any part of the 


property of the estate to one or more entities, whether 


organized pre- or postconfirmation, merger or consoli-


dation of the debtor with one or more persons, sale and 


distribution of all or any part of the property of the es-


tate, satisfaction or modification of any lien, cancella-


tion or modification of any indenture or similar instru-


ment, curing or waiving of any default, extension of 


maturity dates or change in interest rates of securities, 


amendment of the debtor’s charter, and issuance of se-


curities. 


Subparagraph (C), as it applies in railroad cases, has 


the effect of overruling St. Joe Paper Co. v. Atlantic 


Coast Line R. R., 347 U.S. 298 (1954). It will allow the 


trustee or creditors to propose a plan of merger with 


another railroad without the consent of the debtor, and 


the debtor will be bound under proposed 11 U.S.C. 


1141(a). See Hearings, pt. 3, at 1616. ‘‘Similar instru-


ment’’ referred to in subparagraph (F) might include a 


deposit with an agent for distribution, other than an 


indenture trustee, such as an agent under an agreement 


in a railroad conditional sale or lease financing agree-


ment. 


Paragraphs (5) and (6) and subsection (b) are derived 


substantially from Section 216 of Chapter X ([former] 11 


U.S.C. 616). Paragraph (5) requires the plan to prohibit 


the issuance of nonvoting equity securities, and to pro-


vide for an appropriate distribution of voting power 


among the various classes of equity securities. Para-


graph (6) requires that the plan contain only provisions 


that are consistent with the interests of creditors and 


equity security holders, and with public policy with re-


spect to the selection of officers, directors, and trust-


ees, and their successors. 
Subsection (b) specifies the matters that the plan 


may propose. The plan may impair or leave unimpaired 


any claim or interest. The plan may provide for the as-


sumption or rejection of executory contracts or un-


expired leases not previously rejected under section 365. 


The plan may also provide for the treatment of claims 


by the debtor against other entities that are not set-


tled before the confirmation of the plan. The plan may 


propose settlement or adjustment of any claim or eq-


uity security belonging to the estate, or may propose 


retention and enforcement of such claim or interest by 


the debtor or by an agent appointed for that purpose. 
The plan may also propose the sale of all or substan-


tially all of the property of the estate, and the distribu-


tion of the proceeds of the sale among creditors and eq-


uity security holders. This would be a liquidating plan. 


The subsection permits the plan to include any other 


appropriate provision not inconsistent with the appli-


cable provisions of the bankruptcy code. 
Subsection (c) protects an individual debtor’s exempt 


property by prohibiting its use, sale, or lease under a 


plan proposed by someone other than the debtor, unless 


the debtor consents. 


AMENDMENTS 


1994—Subsec. (a)(1). Pub. L. 103–394, §§ 304(h)(6), 


501(d)(31), substituted ‘‘507(a)(8) of this title,’’ for 


‘‘507(a)(7) of this title’’. 
Subsec. (b)(5), (6). Pub. L. 103–394, § 206, added par. (5) 


and redesignated former par. (5) as (6). 
Subsec. (d). Pub. L. 103–394, § 305(a), added subsec. (d). 
1984—Subsec. (a). Pub. L. 98–353, § 507(a)(1), in provi-


sions preceding par. (1) substituted ‘‘Notwithstanding 


any otherwise applicable nonbankruptcy law, a’’ for 


‘‘A’’. 
Subsec. (a)(1). Pub. L. 98–353, § 507(a)(2), inserted a 


comma after ‘‘classes of claims’’ and substituted 


‘‘507(a)(7) of this title,’’ for ‘‘507(a)(6) of this title’’. 
Subsec. (a)(3). Pub. L. 98–353, § 507(a)(3), struck out 


‘‘shall’’ before ‘‘specify the treatment’’. 
Subsec. (a)(5). Pub. L. 98–353, § 507(a)(4), substituted 


‘‘implementation’’ for ‘‘execution’’. 
Subsec. (a)(5)(G). Pub. L. 98–353, § 507(a)(5), inserted 


‘‘of’’ after ‘‘waiving’’. 
Subsec. (b)(2). Pub. L. 98–353, § 507(b), substituted ‘‘re-


jection, or assignment’’ for ‘‘or rejection’’, and ‘‘under 


such section’’ for ‘‘under section 365 of this title’’. 


EFFECTIVE DATE OF 1994 AMENDMENT 


Amendment by sections 206, 304(h)(6), and 501(d)(31) of 


Pub. L. 103–394 effective Oct. 22, 1994, and not applicable 


with respect to cases commenced under this title before 


Oct. 22, 1994, and amendment by section 305(a) of Pub. 


L. 103–394 effective Oct. 22, 1994, and applicable only to 


agreements entered into after Oct. 22, 1994, see section 


702 of Pub. L. 103–394, set out as a note under section 101 


of this title. 


EFFECTIVE DATE OF 1984 AMENDMENT 


Amendment by Pub. L. 98–353 effective with respect 


to cases filed 90 days after July 10, 1984, see section 


552(a) of Pub. L. 98–353, set out as a note under section 


101 of this title. 


SECTION REFERRED TO IN OTHER SECTIONS 


This section is referred to in sections 901, 1124, 1127, 


1172 of this title. 


§ 1124. Impairment of claims or interests 


Except as provided in section 1123(a)(4) of this 


title, a class of claims or interests is impaired 


under a plan unless, with respect to each claim 


or interest of such class, the plan— 
(1) leaves unaltered the legal, equitable, and 


contractual rights to which such claim or in-
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terest entitles the holder of such claim or in-


terest; or 
(2) notwithstanding any contractual provi-


sion or applicable law that entitles the holder 


of such claim or interest to demand or receive 


accelerated payment of such claim or interest 


after the occurrence of a default— 
(A) cures any such default that occurred 


before or after the commencement of the 


case under this title, other than a default of 


a kind specified in section 365(b)(2) of this 


title; 
(B) reinstates the maturity of such claim 


or interest as such maturity existed before 


such default; 
(C) compensates the holder of such claim 


or interest for any damages incurred as a re-


sult of any reasonable reliance by such hold-


er on such contractual provision or such ap-


plicable law; and 
(D) does not otherwise alter the legal, 


equitable, or contractual rights to which 


such claim or interest entitles the holder of 


such claim or interest. 


(Pub. L. 95–598, Nov. 6, 1978, 92 Stat. 2633; Pub. L. 


98–353, title III, § 508, July 10, 1984, 98 Stat. 385; 


Pub. L. 103–394, title II, § 213(d), Oct. 22, 1994, 108 


Stat. 4126.) 


HISTORICAL AND REVISION NOTES 


LEGISLATIVE STATEMENTS 


Section 1124 of the House amendment is derived from 


a similar provision in the House bill and Senate amend-


ment. The section defines the new concept of ‘‘impair-


ment’’ of claims or interests; the concept differs sig-


nificantly from the concept of ‘‘materially and ad-


versely affected’’ under the Bankruptcy Act [former 


title 11]. Section 1124(3) of the House amendment pro-


vides that a holder of a claim or interest is not im-


paired, if the plan provides that the holder will receive 


the allowed amount of the holder’s claim, or in the case 


of an interest with a fixed liquidation preference or re-


demption price, the greater of such price. This adopts 


the position contained in the House bill and rejects the 


contrary standard contained in the Senate amendment. 


Section 1124(3) of the House amendment rejects a pro-


vision contained in section 1124(3)(B)(iii) of the House 


bill which would have considered a class of interest not 


to be impaired by virtue of the fact that the plan pro-


vided cash or property for the value of the holder’s in-


terest in the debtor. 


The effect of the House amendment is to permit an 


interest not to be impaired only if the interest has a 


fixed liquidation preference or redemption price. There-


fore, a class of interests such as common stock, must 


either accept a plan under section 1129(a)(8), or the plan 


must satisfy the requirements of section 1129(b)(2)(C) in 


order for a plan to be confirmed. 


A compromise reflected in section 1124(2)(C) of the 


House amendment indicates that a class of claims is 


not impaired under the circumstances of section 1124(2) 


if damages are paid to rectify reasonable reliance en-


gaged in by the holder of a claim or interest arising 


from the prepetition breach of a contractual provision, 


such as an ipso facto or bankruptcy clause, or law. 


Where the rights of third parties are concerned, such as 


in the case of lease premises which have been rerented 


to a third party, it is not intended that there will be 


adequate damages to compensate the third party. 


SENATE REPORT NO. 95–989 


The basic concept underlying this section is not new. 


It rests essentially on Section 107 of Chapter X 


([former] 11 U.S.C. 507), which states that creditors or 


stockholders or any class thereof ‘‘shall be deemed to 


be ‘affected’ by a plan only if their or its interest shall 


be materially and adversely affected thereby.’’ 
This section is designated to indicate when contrac-


tual rights of creditors or interest holders are not ma-


terially affected. It specifies three ways in which the 


plan may leave a claim or interest unimpaired. 
First, the plan may propose not to alter the legal, 


equitable, or contractual rights to which the claim or 


interest entitled its holder. 
Second, a claim or interest is unimpaired by curing 


the effect of a default and reinstating the original 


terms of an obligation when maturity was brought on 


or accelerated by the default. The intervention of 


bankruptcy and the defaults represent a temporary cri-


sis which the plan of reorganization is intended to clear 


away. The holder of a claim or interest who under the 


plan is restored to his original position, when others re-


ceive less or get nothing at all, is fortunate indeed and 


has no cause to complain. Curing of the default and the 


assumption of the debt in accordance with its terms is 


an important reorganization technique for dealing with 


a particular class of claims, especially secured claims. 
Third, a claim or interest is unimpaired if the plan 


provides for their payment in cash. In the case of a debt 


liability, the cash payment is for the allowed amount 


of the claim, which does not include a redemption pre-


mium. If it is an equity security with a fixed liquida-


tion preference, such as a preferred stock, the allowed 


amount is such liquidation preference, with no redemp-


tion premium. With respect to any other equity secu-


rity, such as a common stock, cash payment must be 


equal to the ‘‘value of such holder’s interest in the 


debtor.’’ 
Section 1124 does not include payment ‘‘in property’’ 


other than cash. Except for a rare case, claims or inter-


ests are not by their terms payable in property, but a 


plan may so provide and those affected thereby may ac-


cept or reject the proposed plan. They may not be 


forced to accept a plan declaring the holders’ claims or 


interests to be ‘‘unimpaired.’’ 


HOUSE REPORT NO. 95–595 


This section is new. It is designed to indicate when 


contractual rights of creditors or interest holders are 


not materially affected. The section specifies three 


ways in which the plan may leave a claim or interest 


unimpaired. 
First, the plan may propose not to alter the legal, 


equitable, or contractual rights to which the claim or 


interest entitled its holder. 
Second, the plan is permitted to reinstate a claim or 


interest and thus leave it unimpaired. Reinstatement 


consists of curing any default (other than a default 


under an ipso facto or bankruptcy clause) and rein-


statement of the maturity of the claim or interest. 


Further, the plan may not otherwise alter any legal, 


equitable, or contractual right to which the claim or 


interest entitles its holder. 
Third, the plan may leave a claim or interest unim-


paired by paying its amount in full other than in secu-


rities of the debtor, an affiliate of the debtor partici-


pating in a joint plan, or a successor to the debtor. 


These securities are excluded because determination of 


their value would require a valuation of the business 


being reorganized. Use of them to pay a creditor or eq-


uity security holder without his consent may be done 


only under section 1129(b) and only after a valuation of 


the debtor. Under this paragraph, the plan must pay 


the allowed amount of the claim in full, in cash or 


other property, or, in the case of an equity security, 


must pay the greatest of any fixed liquidation pref-


erence to which the terms of the equity security entitle 


its holder, any fixed price at which the debtor, under 


the terms of the equity security may redeem such eq-


uity security, and the value, as of the effective date of 


the plan, of the holder’s interest in the debtor. The 


value of the holder’s interest need not be determined 


precisely by valuing the debtor’s business if such value 


is clearly below redemption or liquidation preference 


values. If such value would require a full-scale valu-
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ation of the business, then such interest should be 


treated as impaired. But, if the debtor corporation is 


clearly insolvent, then the value of the common stock 


holder’s interest in the debtor is zero, and offering 


them nothing under the plan of reorganization will not 


impair their rights. 
‘‘Value, as of the effective date of the plan,’’ as used 


in paragraph (3) and in proposed 11 U.S.C. 1179(a)(7)(B), 


1129(a)(9), 1129(b), 1172(2), 1325(a)(4), 1325(a)(5)(B), and 


1328(b), indicates that the promised payment under the 


plan must be discounted to present value as of the ef-


fective date of the plan. The discounting should be 


based only on the unpaid balance of the amount due 


under the plan, until that amount, including interest, 


is paid in full. 


AMENDMENTS 


1994—Par. (3). Pub. L. 103–394 struck out par. (3) which 


read as follows: ‘‘provides that, on the effective date of 


the plan, the holder of such claim or interest receives, 


on account of such claim or interest, cash equal to— 
‘‘(A) with respect to a claim, the allowed amount of 


such claim; or 
‘‘(B) with respect to an interest, if applicable, the 


greater of— 
‘‘(i) any fixed liquidation preference to which the 


terms of any security representing such interest en-


title the holder of such interest; or 
‘‘(ii) any fixed price at which the debtor, under 


the terms of such security, may redeem such secu-


rity from such holder.’’ 
1984—Par. (2)(A). Pub. L. 98–353, § 508(1), amended sub-


par. (A) generally. Prior to amendment, subpar. (A) 


read as follows: ‘‘cures any such default, other than a 


default of a kind specified in section 365(b)(2) of this 


title, that occurred before or after the commencement 


of the case under this title;’’. 
Par. (3)(B)(i). Pub. L. 98–353, § 508(2), substituted ‘‘or’’ 


for ‘‘and’’. 


EFFECTIVE DATE OF 1994 AMENDMENT 


Amendment by Pub. L. 103–394 effective Oct. 22, 1994, 


and not applicable with respect to cases commenced 


under this title before Oct. 22, 1994, see section 702 of 


Pub. L. 103–394, set out as a note under section 101 of 


this title. 


EFFECTIVE DATE OF 1984 AMENDMENT 


Amendment by Pub. L. 98–353 effective with respect 


to cases filed 90 days after July 10, 1984, see section 


552(a) of Pub. L. 98–353, set out as a note under section 


101 of this title. 


SECTION REFERRED TO IN OTHER SECTIONS 


This section is referred to in section 901 of this title. 


§ 1125. Postpetition disclosure and solicitation 


(a) In this section— 
(1) ‘‘adequate information’’ means informa-


tion of a kind, and in sufficient detail, as far 


as is reasonably practicable in light of the na-


ture and history of the debtor and the condi-


tion of the debtor’s books and records, that 


would enable a hypothetical reasonable inves-


tor typical of holders of claims or interests of 


the relevant class to make an informed judg-


ment about the plan, but adequate informa-


tion need not include such information about 


any other possible or proposed plan; and 
(2) ‘‘investor typical of holders of claims or 


interests of the relevant class’’ means investor 


having— 
(A) a claim or interest of the relevant 


class; 
(B) such a relationship with the debtor as 


the holders of other claims or interests of 


such class generally have; and 


(C) such ability to obtain such information 


from sources other than the disclosure re-


quired by this section as holders of claims or 


interests in such class generally have. 


(b) An acceptance or rejection of a plan may 


not be solicited after the commencement of the 


case under this title from a holder of a claim or 


interest with respect to such claim or interest, 


unless, at the time of or before such solicitation, 


there is transmitted to such holder the plan or 


a summary of the plan, and a written disclosure 


statement approved, after notice and a hearing, 


by the court as containing adequate informa-


tion. The court may approve a disclosure state-


ment without a valuation of the debtor or an ap-


praisal of the debtor’s assets. 


(c) The same disclosure statement shall be 


transmitted to each holder of a claim or interest 


of a particular class, but there may be transmit-


ted different disclosure statements, differing in 


amount, detail, or kind of information, as be-


tween classes. 


(d) Whether a disclosure statement required 


under subsection (b) of this section contains 


adequate information is not governed by any 


otherwise applicable nonbankruptcy law, rule, 


or regulation, but an agency or official whose 


duty is to administer or enforce such a law, rule, 


or regulation may be heard on the issue of 


whether a disclosure statement contains ade-


quate information. Such an agency or official 


may not appeal from, or otherwise seek review 


of, an order approving a disclosure statement. 


(e) A person that solicits acceptance or rejec-


tion of a plan, in good faith and in compliance 


with the applicable provisions of this title, or 


that participates, in good faith and in compli-


ance with the applicable provisions of this title, 


in the offer, issuance, sale, or purchase of a se-


curity, offered or sold under the plan, of the 


debtor, of an affiliate participating in a joint 


plan with the debtor, or of a newly organized 


successor to the debtor under the plan, is not 


liable, on account of such solicitation or partici-


pation, for violation of any applicable law, rule, 


or regulation governing solicitation of accept-


ance or rejection of a plan or the offer, issuance, 


sale, or purchase of securities. 


(f) Notwithstanding subsection (b), in a case in 


which the debtor has elected under section 


1121(e) to be considered a small business— 


(1) the court may conditionally approve a 


disclosure statement subject to final approval 


after notice and a hearing; 


(2) acceptances and rejections of a plan may 


be solicited based on a conditionally approved 


disclosure statement as long as the debtor pro-


vides adequate information to each holder of a 


claim or interest that is solicited, but a condi-


tionally approved disclosure statement shall 


be mailed at least 10 days prior to the date of 


the hearing on confirmation of the plan; and 


(3) a hearing on the disclosure statement 


may be combined with a hearing on confirma-


tion of a plan. 


(Pub. L. 95–598, Nov. 6, 1978, 92 Stat. 2633; Pub. L. 


98–353, title III, § 509, July 10, 1984, 98 Stat. 385; 


Pub. L. 103–394, title II, § 217(e), Oct. 22, 1994, 108 


Stat. 4127.) 
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HISTORICAL AND REVISION NOTES 


LEGISLATIVE STATEMENTS 


Section 1125 of the House amendment is derived from 


section 1125 of the House bill and Senate amendment 


except with respect to section 1125(f) of the Senate 


amendment. It will not be necessary for the court to 


consider the report of the examiner prior to approval of 


a disclosure statement. The investigation of the exam-


iner is to proceed on an independent basis from the pro-


cedure of the reorganization under chapter 11. In order 


to ensure that the examiner’s report will be expeditious 


and fair, the examiner is precluded from serving as a 


trustee in the case or from representing a trustee if a 


trustee is appointed, whether the case remains in chap-


ter 11 or is converted to chapter 7 or 13. 


SENATE REPORT NO. 95–989 


This section extends disclosure requirements in con-


nection with solicitations to all cases under chapter 11. 


Heretofore this subject was dealt with by the Bank-


ruptcy Act [former title 11] mainly in the special con-


texts of railroad reorganizations and chapter X [chap-


ter 10 of former title 11] cases. 


Subsection (a) defines (1) the subject matter of disclo-


sure as ‘‘adequate information’’ and relates the stand-


ard of adequacy to an (2) ‘‘investor typical of holders or 


claims or interests of the relevant class.’’ ‘‘Investor’’ is 


used broadly here, for it will almost always include a 


trade creditor or other creditors who originally had no 


investment intent or interest. It refers to the invest-


ment-type decision by those called upon to accept a 


plan to modify their claims or interests, which typi-


cally will involve acceptance of new securities or of a 


cash payment in lieu thereof. 


Both the kind and form of information are left essen-


tially to the judicial discretion of the court, guided by 


the specification in subparagraph (a)(1) that it be of a 


kind and in sufficient detail that a reasonable and typi-


cal investor can make an informed judgment about the 


plan. The information required will necessarily be gov-


erned by the circumstances of the case. 


Reporting and audit standards devised for solvent and 


continuing businesses do not necessarily fit a debtor in 


reorganization. Subsection (a)(1) expressly incorporates 


consideration of the nature and history of the debtor 


and the condition of its books and records into the de-


termination of what is reasonably practicable to sup-


ply. These factors are particularly pertinent to histori-


cal data and to discontinued operations of no future 


relevance. 


A plan is necessarily predicated on knowledge of the 


assets and liabilities being dealt with and on factually 


supported expectations as to the future course of the 


business sufficient to meet the feasibility standard in 


section 1130(a)(11) of this title. It may thus be nec-


essary to provide estimates or judgments for that pur-


pose. Yet it remains practicable to describe, in such de-


tail as may be relevant and needed, the basis for the 


plan and the data on which supporters of the plan rely. 


Subsection (b) establishes the jurisdiction of the 


court over this subject by prohibiting solicitation of 


acceptance or rejection of a plan after the commence-


ment of the case, unless the person solicited receives, 


before or at the time of the solicitation, a written dis-


closure statement approved by the court, after notice 


and hearing, as containing adequate information. As 


under present law, determinations of value, by ap-


praisal or otherwise, are not required if not needed to 


accomplish the purpose specified in subsection (a)(1). 


Subsection (c) requires that the same disclosure 


statement be transmitted to each member of a class. It 


recognizes that the information needed for an informed 


judgment about the plan may differ among classes. A 


class whose rights under the plan center on a particular 


fund or asset would have no use for an extensive de-


scription of other matters that could not affect them. 


Subsection (d) relieves the court of the need to follow 


any otherwise applicable Federal or state law in deter-


mining the adequacy of the information contained in 


the disclosure statement submitted for its approval. It 


authorizes an agency or official, Federal or state, 


charged with administering cognate laws so preempted 


to advise the court on the adequacy of proposed disclo-


sure statement. But they are not authorized to appeal 


the court’s decision. 
Solicitations with respect to a plan do not involve 


just mere requests for opinions. Acceptance of the plan 


vitally affects creditors and shareholders, and most fre-


quently the solicitation involves an offering of securi-


ties in exchange for claims or interests. The present 


bankruptcy statute [former title 11] has exempted such 


offerings under each of its chapters from the registra-


tion and disclosure requirements of the Securities Act 


of 1933 [15 U.S.C. 77a et seq.], an exemption also con-


tinued by section 1145(a)(2) of this title. The extension 


of the disclosure requirements to all chapter 11 cases 


justifies the coordinate extension of these exemptions. 


By the same token, no valid purpose is served not to 


exempt from the requirements of similar state laws in 


a matter under the exclusive jurisdiction of the Federal 


bankruptcy laws. 
Subsection (e) exonerates any person who, in good 


faith and in compliance with this title, solicits or par-


ticipates in the offer, issuance, sale or purchase, under 


the plan, of a security from any liability, on account of 


such solicitation or participation, for violation of any 


law, rule, or regulation governing the offer, issuance, 


sale, or purchase of securities. This exoneration is coor-


dinate with the exemption from Federal or State reg-


istration or licensing requirements provided by section 


1145 of this title. 
In the nonpublic case, the court, when approving the 


disclosure statement, has before it the texts of the 


plan, a proposed disclosure document, and such other 


information the plan proponents and other interested 


parties may present at the hearing. In the final analy-


sis the exoneration which subsection (e) grants must 


depend on the good faith of the plan proponents and of 


those who participate in the preparation of the disclo-


sure statement and in the solicitation. Subsection (e) 


does not affect civil or criminal liability for defects and 


inadequacies that are beyond the limits of the exonera-


tion that good faith provides. 
Section 1125 applies to public companies as well, sub-


ject to the qualifications of subsection (f). In case of a 


public company no solicitations of acceptance is per-


mitted unless authorized by the court upon or after ap-


proval of the plan pursuant to section 1128(c). In addi-


tion to the documents specified in subsection (b), sub-


section (f) requires transmission of the opinion and 


order of the court approving the plan and, if filed, the 


advisory report of the Securities and Exchange Com-


mission or a summary thereof prepared by the Commis-


sion. 


HOUSE REPORT NO. 95–595 


This section is new. It is the heart of the consolida-


tion of the various reorganization chapters found in 


current law. It requires disclosure before solicitation of 


acceptances of a plan or reorganization. 
Subsection (a) contains two definitions. First, ‘‘ade-


quate information’’ is defined to mean information of a 


kind, and insufficient detail, as far as is reasonably 


practical in light of the nature and history of the debt-


or and the condition of the debtor’s books and records, 


that would enable a hypothetical reasonable investor 


typical of holders of claims or interests of the relevant 


class to make an informed judgment about the plan. 


Second, ‘‘investor typical of holders of claims or inter-


ests of the relevant class’’ is defined to mean an inves-


tor having a claim or interest of the relevant class, 


having such a relationship with the debtor as the hold-


ers of other claims or interests of the relevant class 


have, and having such ability to obtain information 


from sources other than the disclosure statement as 


holders of claims or interests of the relevant class 


have, and having such ability to obtain information 


from sources other than the disclosure statement as 
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holders of claims or interests of the relevant class 


have. That is, the hypothetical investor against which 


the disclosure is measured must not be an insider if 


other members of the class are not insiders, and so on. 


In other words, the adequacy of disclosure is measured 


against the typical investor, not an extraordinary one. 
The Supreme Court’s rulemaking power will not ex-


tend to rulemaking that will prescribe what con-


stitutes adequate information. That standard is a sub-


stantive standard. Precisely what constitutes adequate 


information in any particular instance will develop on 


a case-by-case basis. Courts will take a practical ap-


proach as to what is necessary under the circumstances 


of each case, such as the cost of preparation of the 


statements, the need for relative speed in solicitation 


and confirmation, and, of course, the need for investor 


protection. There will be a balancing of interests in 


each case. In reorganization cases, there is frequently 


great uncertainty. Therefore the need for flexibility is 


greatest. 
Subsection (b) is the operative subsection. It pro-


hibits solicitation of acceptances or rejections of a plan 


after the commencement of the case unless, at the time 


of the solicitation or before, there is transmitted to the 


solicitee the plan or a summary of the plan, and a writ-


ten disclosure statement approved by the court as con-


taining adequate information. The subsection permits 


approval of the statement without the necessity of a 


valuation of the debtor or an appraisal of the debtor’s 


assets. However, in some cases, a valuation or appraisal 


will be necessary to develop adequate information. The 


court will be able to determine what is necessary in 


light of the facts and circumstances of each particular 


case. 
Subsection (c) requires that the same disclosure 


statement go to all members of a particular class, but 


permits different disclosure to different classes. 
Subsection (d) excepts the disclosure statements 


from the requirements of the securities laws (such as 


section 14 of the 1934 Act [15 U.S.C. 78n] and section 5 


of the 1933 Act [15 U.S.C. 77e]), and from similar State 


securities laws (blue sky laws, for example). The sub-


section permits an agency or official whose duty is to 


administer or enforce such laws (such as the Securities 


and Exchange Commission or State Corporation Com-


missioners) to appear and be heard on the issue of 


whether a disclosure statement contains adequate in-


formation, but the agencies and officials are not grant-


ed the right of appeal from an adverse determination in 


any capacity. They may join in an appeal by a true 


party in interest, however. 
Subsection (e) is a safe harbor provision, and is nec-


essary to make the exemption provided by subsection 


(d) effective. Without it, a creditor that solicited an ac-


ceptance or rejection in reliance on the court’s ap-


proval of a disclosure statement would be potentially 


liable under antifraud sections designed to enforce the 


very sections of the securities laws from which sub-


section (d) excuses compliance. The subsection protects 


only persons that solicit in good faith and in compli-


ance with the applicable provisions of the reorganiza-


tion chapter. It provides protection from legal liability 


as well as from equitable liability based on an injunc-


tive action by the SEC or other agency or official. 


AMENDMENTS 


1994—Subsec. (f). Pub. L. 103–394 added subsec. (f). 
1984—Subsec. (a)(1). Pub. L. 98–353, § 509(a)(1), inserted 


‘‘, but adequate information need not include such in-


formation about any other possible or proposed plan’’. 
Subsec. (a)(2)(B). Pub. L. 98–353, § 509(a)(2), inserted 


‘‘the’’ after ‘‘with’’. 
Subsec. (a)(2)(C). Pub. L. 98–353, § 509(a)(3), inserted 


‘‘of’’ after ‘‘holders’’. 
Subsec. (d). Pub. L. 98–353, § 509(b), inserted ‘‘required 


under subsection (b) of this section’’ and ‘‘, or other-


wise seek review of,’’. 
Subsec. (e). Pub. L. 98–353, § 509(c), inserted ‘‘accept-


ance or rejection of a plan’’ after ‘‘solicits’’, and ‘‘solic-


itation of acceptance or rejection of a plan or’’ after 


‘‘governing’’. 


EFFECTIVE DATE OF 1994 AMENDMENT 


Amendment by Pub. L. 103–394 effective Oct. 22, 1994, 


and not applicable with respect to cases commenced 


under this title before Oct. 22, 1994, see section 702 of 


Pub. L. 103–394, set out as a note under section 101 of 


this title. 


EFFECTIVE DATE OF 1984 AMENDMENT 


Amendment by Pub. L. 98–353 effective with respect 


to cases filed 90 days after July 10, 1984, see section 


552(a) of Pub. L. 98–353, set out as a note under section 


101 of this title. 


SECTION REFERRED TO IN OTHER SECTIONS 


This section is referred to in sections 901, 1126, 1127, 


1145 of this title; title 28 section 586. 


§ 1126. Acceptance of plan 


(a) The holder of a claim or interest allowed 


under section 502 of this title may accept or re-


ject a plan. If the United States is a creditor or 


equity security holder, the Secretary of the 


Treasury may accept or reject the plan on be-


half of the United States. 
(b) For the purposes of subsections (c) and (d) 


of this section, a holder of a claim or interest 


that has accepted or rejected the plan before the 


commencement of the case under this title is 


deemed to have accepted or rejected such plan, 


as the case may be, if— 
(1) the solicitation of such acceptance or re-


jection was in compliance with any applicable 


nonbankruptcy law, rule, or regulation gov-


erning the adequacy of disclosure in connec-


tion with such solicitation; or 
(2) if there is not any such law, rule, or regu-


lation, such acceptance or rejection was solic-


ited after disclosure to such holder of ade-


quate information, as defined in section 1125(a) 


of this title. 


(c) A class of claims has accepted a plan if 


such plan has been accepted by creditors, other 


than any entity designated under subsection (e) 


of this section, that hold at least two-thirds in 


amount and more than one-half in number of 


the allowed claims of such class held by credi-


tors, other than any entity designated under 


subsection (e) of this section, that have accepted 


or rejected such plan. 
(d) A class of interests has accepted a plan if 


such plan has been accepted by holders of such 


interests, other than any entity designated 


under subsection (e) of this section, that hold at 


least two-thirds in amount of the allowed inter-


ests of such class held by holders of such inter-


ests, other than any entity designated under 


subsection (e) of this section, that have accepted 


or rejected such plan. 
(e) On request of a party in interest, and after 


notice and a hearing, the court may designate 


any entity whose acceptance or rejection of such 


plan was not in good faith, or was not solicited 


or procured in good faith or in accordance with 


the provisions of this title. 
(f) Notwithstanding any other provision of this 


section, a class that is not impaired under a 


plan, and each holder of a claim or interest of 


such class, are conclusively presumed to have 


accepted the plan, and solicitation of accept-


ances with respect to such class from the hold-


ers of claims or interests of such class is not re-


quired. 
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(g) Notwithstanding any other provision of 


this section, a class is deemed not to have ac-


cepted a plan if such plan provides that the 


claims or interests of such class do not entitle 


the holders of such claims or interests to receive 


or retain any property under the plan on ac-


count of such claims or interests. 


(Pub. L. 95–598, Nov. 6, 1978, 92 Stat. 2634; Pub. L. 


98–353, title III, § 510, July 10, 1984, 98 Stat. 386.) 


HISTORICAL AND REVISION NOTES 


LEGISLATIVE STATEMENTS 


Section 1126 of the House amendment deletes section 


1126(e) as contained in the House bill. Section 105 of the 


bill constitutes sufficient power in the court to des-


ignate exclusion of a creditor’s claim on the basis of a 


conflict of interest. Section 1126(f) of the House amend-


ment adopts a provision contained in section 1127(f) of 


the Senate bill indicating that a class that is not im-


paired under a plan is deemed to have accepted a plan 


and solicitation of acceptances from such class is not 


required. 


SENATE REPORT NO. 95–989 


Subsection (a) of this section permits the holder of a 


claim or interest allowed under section 502 to accept or 


reject a proposed plan of reorganization. The sub-


section also incorporates a provision now found in sec-


tion 199 of chapter X [section 599 of former title 11] that 


authorizes the Secretary of the Treasury to accept or 


reject a plan on behalf of the United States when the 


United States is a creditor or equity security holder. 


Subsection (b) governs acceptances and rejections of 


plans obtained before commencement of a reorganiza-


tion for a nonpublic company. Paragraph (3) expressly 


states that subsection (b) does not apply to a public 


company. 


Prepetition solicitation is a common practice under 


chapter XI [chapter 11 of former title 11] today, and 


chapter IX [chapter 9 of former title 11] current makes 


explicit provision for it. Section 1126(b) counts a pre-


petition acceptance or rejection toward the required 


amounts and number of acceptances only if the solici-


tation of the acceptance or rejection was in compliance 


with any applicable nonbankruptcy law, rule, or regu-


lation governing the adequacy of disclosure in connec-


tion with such solicitation. If there is not any such ap-


plicable law, rule, or regulation, then the acceptance or 


rejection is counted only if it was solicited after disclo-


sure of adequate information, to the holder, as defined 


in section 1125(a)(1). This permits the court to ensure 


that the requirements of section 1125 are not avoided 


by prepetition solicitation. 


Subsection (c) specifies the required amount and 


number of acceptances for a class of creditors. A class 


of creditors has accepted a plan if at least two-thirds in 


amount and more than one-half in number of the al-


lowed claims of the class that are voted are cast in 


favor of the plan. The amount and number are com-


puted on the basis of claims actually voted for or 


against the plan, not as under chapter X [chapter 10 of 


former title 11] on the basis of the allowed claims in 


the class. Subsection (f) excludes from all these cal-


culations claims not voted in good faith, and claims 


procured or solicited not in good faith or not in accord-


ance with the provisions of this title. 


Subsection (c) requires that the same disclosure 


statement be transmitted to each member of a class. It 


recognizes that the information needed for an informed 


judgment about the plan may differ among classes. A 


class whose rights under the plan center on a particular 


fund or asset would have no use for an extensive de-


scription of other matters that could not affect them. 


Subsection (d) relieves the court of the need to follow 


any otherwise applicable Federal or state law in deter-


mining the adequacy of the information contained in 


the disclosure statement submitted for its approval. It 


authorizes an agency or official, Federal or state, 


charged with administering cognate laws so pre-empted 


to advise the court on the adequacy of proposed disclo-


sure statement. But they are not authorized to appeal 


the court’s decision. 


Solicitations with respect to a plan do not involve 


just mere requests for opinions. Acceptance of the plan 


vitally affects creditors and shareholders, and most fre-


quently the solicitation involves an offering of securi-


ties in exchange for claims or interests. The present 


Bankruptcy Act [former title 11] has exempted such of-


ferings under each of its chapters from the registration 


and disclosure requirements of the Securities Act of 


1933 [15 U.S.C. 77a et seq.], an exemption also continued 


by section 1145 of this title. The extension of the disclo-


sure requirements to all chapter 11 cases is justified by 


the integration of the separate chapters into the single 


chapter 11. By the same token, no valid purpose is 


served by failing to provide exemption from the re-


quirements of similar state laws in a matter under the 


exclusive jurisdiction of the Federal bankruptcy laws. 


Under subsection (d), with respect to a class of equity 


securities, it is sufficient for acceptance of the plan if 


the amount of securities voting for the plan is at least 


two-thirds of the total actually voted. 


Subsection (e) provides that no acceptances are re-


quired from any class whose claims or interests are un-


impaired under the plan or in the order confirming the 


plan. 


Subsection (g) provides that any class denied partici-


pation under the plan is conclusively deemed to have 


rejected the plan. There is obviously no need to submit 


a plan for a vote by a class that is to receive nothing. 


But under subsection (g) the excluded class is like a 


class that has not accepted, and is a dissenting class for 


purposes of confirmation under section 1130. 


AMENDMENTS 


1984—Subsec. (b)(2). Pub. L. 98–353, § 510(a), sub-


stituted ‘‘1125(a)’’ for ‘‘1125(a)(1)’’. 


Subsec. (d). Pub. L. 98–353, § 510(b), inserted a comma 


after ‘‘such interests’’. 


Subsec. (f). Pub. L. 98–353, § 510(c), substituted ‘‘, and 


each holder of a claim or interest of such class, are con-


clusively presumed’’ for ‘‘is deemed’’, ‘‘solicitation’’ for 


‘‘solicititation’’, and ‘‘interests’’ for ‘‘interest’’. 


Subsec. (g). Pub. L. 98–353, § 510(d), substituted ‘‘re-


ceive or retain any property’’ for ‘‘any payment or 


compensation’’. 


EFFECTIVE DATE OF 1984 AMENDMENT 


Amendment by Pub. L. 98–353 effective with respect 


to cases filed 90 days after July 10, 1984, see section 


552(a) of Pub. L. 98–353, set out as a note under section 


101 of this title. 


SECTION REFERRED TO IN OTHER SECTIONS 


This section is referred to in sections 901, 946 of this 


title. 


§ 1127. Modification of plan 


(a) The proponent of a plan may modify such 


plan at any time before confirmation, but may 


not modify such plan so that such plan as modi-


fied fails to meet the requirements of sections 


1122 and 1123 of this title. After the proponent of 


a plan files a modification of such plan with the 


court, the plan as modified becomes the plan. 


(b) The proponent of a plan or the reorganized 


debtor may modify such plan at any time after 


confirmation of such plan and before substantial 


consummation of such plan, but may not modify 


such plan so that such plan as modified fails to 


meet the requirements of sections 1122 and 1123 


of this title. Such plan as modified under this 


subsection becomes the plan only if circum-


stances warrant such modification and the 
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court, after notice and a hearing, confirms such 


plan as modified, under section 1129 of this title. 
(c) The proponent of a modification shall com-


ply with section 1125 of this title with respect to 


the plan as modified. 
(d) Any holder of a claim or interest that has 


accepted or rejected a plan is deemed to have ac-


cepted or rejected, as the case may be, such plan 


as modified, unless, within the time fixed by the 


court, such holder changes such holder’s pre-


vious acceptance or rejection. 


(Pub. L. 95–598, Nov. 6, 1978, 92 Stat. 2635; Pub. L. 


98–353, title III, § 511, July 10, 1984, 98 Stat. 386.) 


HISTORICAL AND REVISION NOTES 


LEGISLATIVE STATEMENTS 


Section 1127(a) of the House amendment adopts a pro-


vision contained in the House bill permitting only the 


proponent of a plan to modify the plan and rejecting 


the alternative of open modification contained in the 


Senate amendment. 


SENATE REPORT NO. 95–989 


Under subsection (a) the proponent may file a pro-


posal to modify a plan prior to confirmation. In the 


case of a public company the modifying proposal may 


be filed prior to approval. 
Subsection (b) provides that a party in interest eligi-


ble to file a plan may file instead of a plan a proposal 


to modify a plan filed by another. Under subsection (c) 


a party in interest objecting to some feature of a plan 


may submit a proposal to modify the plan to meet the 


objection. 
After a plan has been confirmed, but before its sub-


stantial consummation, a plan may be modified by 


leave of court, which subsection (d) provides shall be 


granted for good cause. Subsection (e) provides that a 


proposal to modify a plan is subject to the disclosure 


requirements of section 1125 and as provided in sub-


section (f). It provides that a creditor or stockholder 


who voted for or against a plan is deemed to have ac-


cepted or rejected the modifying proposal. But if the 


modification materially and adversely affects any of 


their interests, they must be afforded an opportunity 


to change their vote in accordance with the disclosure 


and solicitation requirements of section 1125. 
Under subsection (g) a plan, if modified prior to con-


firmation, shall be confirmed if it meets the require-


ments of section 1130. 


HOUSE REPORT NO. 95–595 


Subsection (a) permits the proponent of a plan to 


modify it at any time before confirmation, subject, of 


course, to the requirements of sections 1122 and 1123, 


governing classification and contents of a plan. After 


the proponent of a plan files a modification with the 


court, the plan as modified becomes the plan, and is to 


be treated the same as an original plan. 
Subsection (b) permits modification of a plan after 


confirmation under certain circumstances. The modi-


fication must be proposed before substantial con-


summation of the plan. The requirements of sections 


1122 and 1123 continue to apply. The plan as modified 


under this subsection becomes the plan only if the 


court confirms the plan as modified under section 1129 


and the circumstances warrant the modification. 
Subsection (c) requires the proponent of a modifica-


tion to comply with the disclosure provisions of section 


1125. Of course, if the modification were sufficiently 


minor, the court might determine that additional dis-


closure was not required under the circumstances. 
Subsection (d) simplifies modification procedure by 


deeming any creditor or equity security holder that has 


already accepted or rejected the plan to have accepted 


or rejected the modification, unless, within the time 


fixed by the court, the creditor or equity security hold-


er changes this previous acceptance or rejection. 


AMENDMENTS 


1984—Subsec. (a). Pub. L. 98–353, § 511(a), inserted ‘‘of 


a plan’’ after ‘‘After the proponent’’, and ‘‘of such plan’’ 


after ‘‘modification’’. 


Subsec. (b). Pub. L. 98–353, § 511(b), substituted ‘‘cir-


cumstances warrant such modification and the court, 


after notice and a hearing, confirms such plan as modi-


fied, under section 1129 of this title’’ for ‘‘the court, 


after notice and a hearing, confirms such plan, as modi-


fied, under section 1129 of this title, and circumstances 


warrant such modification’’. 


EFFECTIVE DATE OF 1984 AMENDMENT 


Amendment by Pub. L. 98–353 effective with respect 


to cases filed 90 days after July 10, 1984, see section 


552(a) of Pub. L. 98–353, set out as a note under section 


101 of this title. 


SECTION REFERRED TO IN OTHER SECTIONS 


This section is referred to in sections 901, 1129 of this 


title. 


§ 1128. Confirmation hearing 


(a) After notice, the court shall hold a hearing 


on confirmation of a plan. 


(b) A party in interest may object to confirma-


tion of a plan. 


(Pub. L. 95–598, Nov. 6, 1978, 92 Stat. 2635.) 


HISTORICAL AND REVISION NOTES 


SENATE REPORT NO. 95–989 


[Section 1129 (enacted as section 1128)] Subsection (a) 


requires that there be a hearing in every case on the 


confirmation of the plan. Notice is required. 


Subsection (b) permits any party in interest to object 


to the confirmation of the plan. The Securities and Ex-


change Commission and indenture trustees, as parties 


in interest under section 1109, may object to confirma-


tion of the plan. 


SECTION REFERRED TO IN OTHER SECTIONS 


This section is referred to in section 901 of this title; 


title 28 section 586. 


§ 1129. Confirmation of plan 


(a) The court shall confirm a plan only if all 


of the following requirements are met: 


(1) The plan complies with the applicable 


provisions of this title. 


(2) The proponent of the plan complies with 


the applicable provisions of this title. 


(3) The plan has been proposed in good faith 


and not by any means forbidden by law. 


(4) Any payment made or to be made by the 


proponent, by the debtor, or by a person issu-


ing securities or acquiring property under the 


plan, for services or for costs and expenses in 


or in connection with the case, or in connec-


tion with the plan and incident to the case, 


has been approved by, or is subject to the ap-


proval of, the court as reasonable. 


(5)(A)(i) The proponent of the plan has dis-


closed the identity and affiliations of any indi-


vidual proposed to serve, after confirmation of 


the plan, as a director, officer, or voting trust-


ee of the debtor, an affiliate of the debtor par-


ticipating in a joint plan with the debtor, or a 


successor to the debtor under the plan; and 


(ii) the appointment to, or continuance in, 


such office of such individual, is consistent 


with the interests of creditors and equity secu-


rity holders and with public policy; and 
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(B) the proponent of the plan has disclosed 


the identity of any insider that will be em-


ployed or retained by the reorganized debtor, 


and the nature of any compensation for such 


insider. 
(6) Any governmental regulatory commis-


sion with jurisdiction, after confirmation of 


the plan, over the rates of the debtor has ap-


proved any rate change provided for in the 


plan, or such rate change is expressly condi-


tioned on such approval. 
(7) With respect to each impaired class of 


claims or interests— 
(A) each holder of a claim or interest of 


such class— 
(i) has accepted the plan; or 
(ii) will receive or retain under the plan 


on account of such claim or interest prop-


erty of a value, as of the effective date of 


the plan, that is not less than the amount 


that such holder would so receive or retain 


if the debtor were liquidated under chapter 


7 of this title on such date; or 


(B) if section 1111(b)(2) of this title applies 


to the claims of such class, each holder of a 


claim of such class will receive or retain 


under the plan on account of such claim 


property of a value, as of the effective date 


of the plan, that is not less than the value of 


such holder’s interest in the estate’s interest 


in the property that secures such claims. 


(8) With respect to each class of claims or in-


terests— 
(A) such class has accepted the plan; or 
(B) such class is not impaired under the 


plan. 


(9) Except to the extent that the holder of a 


particular claim has agreed to a different 


treatment of such claim, the plan provides 


that— 
(A) with respect to a claim of a kind speci-


fied in section 507(a)(1) or 507(a)(2) of this 


title, on the effective date of the plan, the 


holder of such claim will receive on account 


of such claim cash equal to the allowed 


amount of such claim; 
(B) with respect to a class of claims of a 


kind specified in section 507(a)(3), 507(a)(4), 


507(a)(5), 507(a)(6), or 507(a)(7) of this title, 


each holder of a claim of such class will re-


ceive— 
(i) if such class has accepted the plan, 


deferred cash payments of a value, as of 


the effective date of the plan, equal to the 


allowed amount of such claim; or 
(ii) if such class has not accepted the 


plan, cash on the effective date of the plan 


equal to the allowed amount of such claim; 


and 


(C) with respect to a claim of a kind speci-


fied in section 507(a)(8) of this title, the hold-


er of such claim will receive on account of 


such claim deferred cash payments, over a 


period not exceeding six years after the date 


of assessment of such claim, of a value, as of 


the effective date of the plan, equal to the 


allowed amount of such claim. 


(10) If a class of claims is impaired under the 


plan, at least one class of claims that is im-


paired under the plan has accepted the plan, 


determined without including any acceptance 


of the plan by any insider. 
(11) Confirmation of the plan is not likely to 


be followed by the liquidation, or the need for 


further financial reorganization, of the debtor 


or any successor to the debtor under the plan, 


unless such liquidation or reorganization is 


proposed in the plan. 
(12) All fees payable under section 1930 of 


title 28, as determined by the court at the 


hearing on confirmation of the plan, have been 


paid or the plan provides for the payment of 


all such fees on the effective date of the plan. 
(13) The plan provides for the continuation 


after its effective date of payment of all re-


tiree benefits, as that term is defined in sec-


tion 1114 of this title, at the level established 


pursuant to subsection (e)(1)(B) or (g) of sec-


tion 1114 of this title, at any time prior to con-


firmation of the plan, for the duration of the 


period the debtor has obligated itself to pro-


vide such benefits. 


(b)(1) Notwithstanding section 510(a) of this 


title, if all of the applicable requirements of 


subsection (a) of this section other than para-


graph (8) are met with respect to a plan, the 


court, on request of the proponent of the plan, 


shall confirm the plan notwithstanding the re-


quirements of such paragraph if the plan does 


not discriminate unfairly, and is fair and equi-


table, with respect to each class of claims or in-


terests that is impaired under, and has not ac-


cepted, the plan. 
(2) For the purpose of this subsection, the con-


dition that a plan be fair and equitable with re-


spect to a class includes the following require-


ments: 
(A) With respect to a class of secured claims, 


the plan provides— 
(i)(I) that the holders of such claims retain 


the liens securing such claims, whether the 


property subject to such liens is retained by 


the debtor or transferred to another entity, 


to the extent of the allowed amount of such 


claims; and 
(II) that each holder of a claim of such 


class receive on account of such claim de-


ferred cash payments totaling at least the 


allowed amount of such claim, of a value, as 


of the effective date of the plan, of at least 


the value of such holder’s interest in the es-


tate’s interest in such property; 
(ii) for the sale, subject to section 363(k) of 


this title, of any property that is subject to 


the liens securing such claims, free and clear 


of such liens, with such liens to attach to 


the proceeds of such sale, and the treatment 


of such liens on proceeds under clause (i) or 


(iii) of this subparagraph; or 
(iii) for the realization by such holders of 


the indubitable equivalent of such claims. 


(B) With respect to a class of unsecured 


claims— 
(i) the plan provides that each holder of a 


claim of such class receive or retain on ac-


count of such claim property of a value, as 


of the effective date of the plan, equal to the 


allowed amount of such claim; or 
(ii) the holder of any claim or interest that 


is junior to the claims of such class will not 
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receive or retain under the plan on account 


of such junior claim or interest any prop-


erty. 


(C) With respect to a class of interests— 


(i) the plan provides that each holder of an 


interest of such class receive or retain on ac-


count of such interest property of a value, as 


of the effective date of the plan, equal to the 


greatest of the allowed amount of any fixed 


liquidation preference to which such holder 


is entitled, any fixed redemption price to 


which such holder is entitled, or the value of 


such interest; or 


(ii) the holder of any interest that is junior 


to the interests of such class will not receive 


or retain under the plan on account of such 


junior interest any property. 


(c) Notwithstanding subsections (a) and (b) of 


this section and except as provided in section 


1127(b) of this title, the court may confirm only 


one plan, unless the order of confirmation in the 


case has been revoked under section 1144 of this 


title. If the requirements of subsections (a) and 


(b) of this section are met with respect to more 


than one plan, the court shall consider the pref-


erences of creditors and equity security holders 


in determining which plan to confirm. 


(d) Notwithstanding any other provision of 


this section, on request of a party in interest 


that is a governmental unit, the court may not 


confirm a plan if the principal purpose of the 


plan is the avoidance of taxes or the avoidance 


of the application of section 5 of the Securities 


Act of 1933. In any hearing under this sub-


section, the governmental unit has the burden of 


proof on the issue of avoidance. 


(Pub. L. 95–598, Nov. 6, 1978, 92 Stat. 2635; Pub. L. 


98–353, title III, § 512, July 10, 1984, 98 Stat. 386; 


Pub. L. 99–554, title II, §§ 225, 283(v), Oct. 27, 1986, 


100 Stat. 3102, 3118; Pub. L. 100–334, § 2(b), June 


16, 1988, 102 Stat. 613; Pub. L. 103–394, title III, 


§ 304(h)(7), title V, § 501(d)(32), Oct. 22, 1994, 108 


Stat. 4134, 4146.) 


HISTORICAL AND REVISION NOTES 


LEGISLATIVE STATEMENTS 


Section 1129 of the House amendment relates to con-


firmation of a plan in a case under chapter 11. Section 


1129(a)(3) of the House amendment adopts the position 


taken in the Senate amendment and section 1129(a)(5) 


takes the position adopted in the House bill. Section 


1129(a)(7) adopts the position taken in the House bill in 


order to insure that the dissenting members of an ac-


cepting class will receive at least what they would 


otherwise receive under the best interest of creditors 


test; it also requires that even the members of a class 


that has rejected the plan be protected by the best in-


terest of creditors test for those rare cramdown cases 


where a class of creditors would receive more on liq-


uidation than under reorganization of the debtor. Sec-


tion 1129(a)(7)(C) is discussed in connection with sec-


tion 1129(b) and section 1111(b). Section 1129(a)(8) of the 


House amendment adopts the provision taken in the 


House bill which permits confirmation of a plan as to 


a particular class without resort to the fair and equi-


table test if the class has accepted a plan or is unim-


paired under the plan. 


Section 1129(a)(9) represents a compromise between a 


similar provision contained in the House bill and the 


Senate amendment. Under subparagraph (A) claims en-


titled to priority under section 507(a)(1) or (2) are enti-


tled to receive cash on the effective date of the plan 


equal to the amount of the claim. Under subparagraph 


(B) claims entitled to priority under section 507(a)(3), 


(4), or (5), are entitled to receive deferred cash pay-


ments of a present value as of the effective date of the 


plan equal to the amount of the claims if the class has 


accepted the plan or cash payments on the effective 


date of the plan otherwise. Tax claims entitled to prior-


ity under section 507(a)(6) of different governmental 


units may not be contained in one class although all 


claims of one such unit may be combined and such unit 


may be required to take deferred cash payments over a 


period not to exceed 6 years after the date of assess-


ment of the tax with the present value equal to the 


amount of the claim. 
Section 1129(a)(10) is derived from section 1130(a)(12) 


of the Senate amendment. 
Section 1129(b) is new. Together with section 1111(b) 


and section 1129(a)(7)(C), this section provides when a 


plan may be confirmed, notwithstanding the failure of 


an impaired class to accept the plan under section 


1129(a)(8). Before discussing section 1129(b) an under-


standing of section 1111(b) is necessary. Section 


1111(b)(1), the general rule that a secured claim is to be 


treated as a recourse claim in chapter 11 whether or 


not the claim is nonrecourse by agreement or applica-


ble law. This preferred status for a nonrecourse loan 


terminates if the property securing the loan is sold 


under section 363 or is to be sold under the plan. 
The preferred status also terminates if the class of 


which the secured claim is a part elects application of 


section 1111(b)(2). Section 1111(b)(2) provides that an al-


lowed claim is a secured claim to the full extent the 


claim is allowed rather than to the extent of the collat-


eral as under section 506(a). A class may elect applica-


tion of paragraph (2) only if the security is not of in-


consequential value and, if the creditor is a recourse 


creditor, the collateral is not sold under section 363 or 


to be sold under the plan. Sale of property under sec-


tion 363 or under the plan is excluded from treatment 


under section 1111(b) because of the secured party’s 


right to bid in the full amount of his allowed claim at 


any sale of collateral under section 363(k) of the House 


amendment. 
As previously noted, section 1129(b) sets forth a 


standard by which a plan may be confirmed notwith-


standing the failure of an impaired class to accept the 


plan. 
Paragraph (1) makes clear that this alternative con-


firmation standard, referred to as ‘‘cram down,’’ will be 


called into play only on the request of the proponent of 


the plan. Under this cramdown test, the court must 


confirm the plan if the plan does not discriminate un-


fairly, and is ‘‘fair and equitable,’’ with respect to each 


class of claims or interests that is impaired under, and 


has not accepted, the plan. The requirement of the 


House bill that a plan not ‘‘discriminate unfairly’’ with 


respect to a class is included for clarity; the language 


in the House report interpreting that requirement, in 


the context of subordinated debentures, applies equally 


under the requirements of section 1129(b)(1) of the 


House amendment. 
Although many of the factors interpreting ‘‘fair and 


equitable’’ are specified in paragraph (2), others, which 


were explicated in the description of section 1129(b) in 


the House report, were omitted from the House amend-


ment to avoid statutory complexity and because they 


would undoubtedly be found by a court to be fundamen-


tal to ‘‘fair and equitable’’ treatment of a dissenting 


class. For example, a dissenting class should be assured 


that no senior class receives more than 100 percent of 


the amount of its claims. While that requirement was 


explicitly included in the House bill, the deletion is in-


tended to be one of style and not one of substance. 
Paragraph (2) provides guidelines for a court to deter-


mine whether a plan is fair and equitable with respect 


to a dissenting class. It must be emphasized that the 


fair and equitable requirement applies only with re-


spect to dissenting classes. Therefore, unlike the fair 


and equitable rule contained in chapter X [chapter 10 of 


former title 11] and section 77 of the Bankruptcy Act 
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[section 205 of former title 11] under section 1129(b)(2), 


senior accepting classes are permitted to give up value 


to junior classes as long as no dissenting intervening 


class receives less than the amount of its claims in full. 


If there is no dissenting intervening class and the only 


dissent is from a class junior to the class to which 


value have been given up, then the plan may still be 


fair and equitable with respect to the dissenting class, 


as long as no class senior to the dissenting class has re-


ceived more than 100 percent of the amount of its 


claims. 
Paragraph (2) contains three subparagraphs, each of 


which applies to a particular kind of class of claims or 


interests that is impaired and has not accepted the 


plan. Subparagraph (A) applies when a class of secured 


claims is impaired and has not accepted the plan. The 


provision applies whether or not section 1111(b) applies. 


The plan may be crammed down notwithstanding the 


dissent of a secured class only if the plan complies with 


clause (i), (ii), or (iii). 
Clause (i) permits cramdown if the dissenting class of 


secured claims will retain its lien on the property 


whether the property is retained by the debtor or trans-


ferred. It should be noted that the lien secures the al-


lowed secured claim held by such holder. The meaning 


of ‘‘allowed secured claim’’ will vary depending on 


whether section 1111(b)(2) applies to such class. 
If section 1111(b)(2) applies then the ‘‘electing’’ class 


is entitled to have the entire allowed amount of the 


debt related to such property secured by a lien even if 


the value of the collateral is less than the amount of 


the debt. In addition, the plan must provide for the 


holder to receive, on account of the allowed secured 


claims, payments, either present or deferred, of a prin-


cipal face amount equal to the amount of the debt and 


of a present value equal to the value of the collateral. 
For example, if a creditor loaned $15,000,000 to a debt-


or secured by real property worth $18,000,000 and the 


value of the real property had dropped to $12,000,000 by 


the date when the debtor commenced a proceeding 


under chapter 11, the plan could be confirmed notwith-


standing the dissent of the creditor as long as the lien 


remains on the collateral to secure a $15,000,000 debt, 


the face amount of present or extended payments to be 


made to the creditor under the plan is at least 


$15,000,000, and the present value of the present or de-


ferred payments is not less than $12,000,000. The House 


report accompanying the House bill described what is 


meant by ‘‘present value’’. 
Clause (ii) is self explanatory. Clause (iii) requires 


the court to confirm the plan notwithstanding the dis-


sent of the electing secured class if the plan provides 


for the realization by the secured class of the indubi-


table equivalents of the secured claims. The standard of 


‘‘indubitable equivalents’’ is taken from In re Murel 


Holding Corp., 75 F.2d 941 (2d Cir. 1935) (Learned Hand, 


Jr.). 
Abandonment of the collateral to the creditor would 


clearly satisfy indubitable equivalence, as would a lien 


on similar collateral. However, present cash payments 


less than the secured claim would not satisfy the stand-


ard because the creditor is deprived of an opportunity 


to gain from a future increase in value of the collat-


eral. Unsecured notes as to the secured claim or equity 


securities of the debtor would not be the indubitable 


equivalent. With respect to an oversecured creditor, the 


secured claim will never exceed the allowed claim. 
Although the same language applies, a different re-


sult pertains with respect to a class of secured claims 


to which section 1111(b)(2) does not apply. This will 


apply to all claims secured by a right of setoff. The 


court must confirm the plan notwithstanding the dis-


sent of such a class of secured claims if any of three al-


ternative requirements is met. Under clause (i) the 


plan may be confirmed if the class retains a right of 


setoff or a lien securing the allowed secured claims of 


the class and the holders will receive payments of a 


present value equal to the allowed amount of their se-


cured claims. Contrary to electing classes of secured 


creditors who retain a lien under subparagraph (A)(i)(I) 


to the extent of the entire claims secured by such lien, 


nonelecting creditors retain a lien on collateral only to 


the extent of their allowed secured claims and not to 


the extent of any deficiency, and such secured creditors 


must receive present or deferred payments with a 


present value equal to the allowed secured claim, which 


in turn is only the equivalent of the value of the collat-


eral under section 506(a). 
Any deficiency claim of a nonelecting class of secured 


claims is treated as an unsecured claim and is not pro-


vided for under subparagraph (A). The plan may be con-


firmed under clause (ii) if the plan proposes to sell the 


property free and clear of the secured party’s lien as 


long as the lien will attach to the proceeds and will re-


ceive treatment under clause (i) or (iii). Clause (iii) per-


mits confirmation if the plan provides for the realiza-


tion by the dissenting nonelecting class of secured 


claims of the indubitable equivalent of the secured 


claims of such class. 
Contrary to an ‘‘electing’’ class to which section 


1111(b)(2) applies, the nonelecting class need not be pro-


tected with respect to any future appreciation in value 


of the collateral since the secured claim of such a class 


is never undersecured by reason of section 506(a). Thus 


the lien secures only the value of interest of such credi-


tor in the collateral. To the extent deferred payments 


exceed that amount, they represent interest. In the 


event of a subsequent default, the portion of the face 


amount of deferred payments representing unaccrued 


interest will not be secured by the lien. 
Subparagraph (B) applies to a dissenting class of un-


secured claims. The court must confirm the plan not-


withstanding the dissent of a class of impaired unse-


cured claims if the plan provides for such claims to re-


ceive property with a present value equal to the al-


lowed amount of the claims. Unsecured claims may re-


ceive any kind of ‘‘property,’’ which is used in its 


broadest sense, as long as the present value of the prop-


erty given to the holders of unsecured claims is equal 


to the allowed amount of the claims. Some kinds of 


property, such as securities, may require difficult valu-


ations by the court; in such circumstances the court 


need only determine that there is a reasonable likeli-


hood that the property given the dissenting class of im-


paired unsecured claims equals the present value of 


such allowed claims. 
Alternatively, under clause (ii), the court must con-


firm the plan if the plan provides that holders of any 


claims or interests junior to the interests of the dis-


senting class of impaired unsecured claims will not re-


ceive any property under the plan on account of such 


junior claims or interests. As long as senior creditors 


have not been paid more than in full, and classes of 


equal claims are being treated so that the dissenting 


class of impaired unsecured claims is not being dis-


criminated against unfairly, the plan may be confirmed 


if the impaired class of unsecured claims receives less 


than 100 cents on the dollar (or nothing at all) as long 


as no class junior to the dissenting class receives any-


thing at all. Such an impaired dissenting class may not 


prevent confirmation of a plan by objection merely be-


cause a senior class has elected to give up value to a 


junior class that is higher in priority than the impaired 


dissenting class of unsecured claims as long as the 


above safeguards are met. 
Subparagraph (C) applies to a dissenting class of im-


paired interests. Such interests may include the inter-


ests of general or limited partners in a partnership, the 


interests of a sole proprietor in a proprietorship, or the 


interest of common or preferred stockholders in a cor-


poration. If the holders of such interests are entitled to 


a fixed liquidation preference or fixed redemption price 


on account of such interests then the plan may be con-


firmed notwithstanding the dissent of such class of in-


terests as long as it provides the holders property of a 


present value equal to the greatest of the fixed redemp-


tion price, or the value of such interests. In the event 


there is no fixed liquidation preference or redemption 


price, then the plan may be confirmed as long as it pro-


vides the holders of such interests property of a present 
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value equal to the value of such interests. If the inter-


ests are ‘‘under water’’ then they will be valueless and 


the plan may be confirmed notwithstanding the dissent 


of that class of interests even if the plan provides that 


the holders of such interests will not receive any prop-


erty on account of such interests. 
Alternatively, under clause (ii), the court must con-


firm the plan notwithstanding the dissent of a class of 


interests if the plan provides that holders of any inter-


ests junior to the dissenting class of interests will not 


receive or retain any property on account of such jun-


ior interests. Clearly, if there are no junior interests 


junior to the class of dissenting interests, then the con-


dition of clause (ii) is satisfied. The safeguards that no 


claim or interest receive more than 100 percent of the 


allowed amount of such claim or interest and that no 


class be discriminated against unfairly will insure that 


the plan is fair and equitable with respect to the dis-


senting class of interests. 
Except to the extent of the treatment of secured 


claims under subparagraph (A) of this statement, the 


House report remains an accurate description of con-


firmation of section 1129(b). Contrary to the example 


contained in the Senate report, a senior class will not 


be able to give up value to a junior class over the dis-


sent of an intervening class unless the intervening 


class receives the full amount, as opposed to value, of 


its claims or interests. 
One last point deserves explanation with respect to 


the admittedly complex subject of confirmation. Sec-


tion 1129(a)(7)(C) in effect exempts secured creditors 


making an election under section 1111(b)(2) from appli-


cation of the best interest of creditors test. In the ab-


sence of an election the amount such creditors receive 


in a plan of liquidation would be the value of their col-


lateral plus any amount recovered on the deficiency in 


the case of a recourse loan. However, under section 


1111(b)(2), the creditors are given an allowed secured 


claim to the full extent the claim is allowed and have 


no unsecured deficiency. Since section 1129(b)(2)(A) 


makes clear that an electing class need receive pay-


ments of a present value only equal to the value of the 


collateral, it is conceivable that under such a ‘‘cram 


down’’ the electing creditors would receive nothing 


with respect to their deficiency. The advantage to the 


electing creditors is that they have a lien securing the 


full amount of the allowed claim so that if the value of 


the collateral increases after the case is closed, the de-


ferred payments will be secured claims. Thus it is both 


reasonable and necessary to exempt such electing class 


from application of section 1129(a)(7) as a logical con-


sequence of permitting election under section 1111(b)(2). 
Section 1131 of the Senate amendment is deleted as 


unnecessary in light of the protection given a secured 


creditor under section 1129(b) of the House amendment. 
Payment of taxes in reorganizations: Under the pro-


visions of section 1141 as revised by the House amend-


ment, an individual in reorganization under chapter 11 


will not be discharged from any debt, including pre-


petition tax liabilities, which are nondischargeable 


under section 523. Thus, an individual debtor whose 


plan of reorganization is confirmed under chapter 11 


will remain liable for prepetition priority taxes, as de-


fined in section 507, and for tax liabilities which receive 


no priority but are nondischargeable under section 523, 


including no return, late return, and fraud liabilities. 
In the case of a partnership or a corporation in reor-


ganization under chapter 11 of title 11, section 1141(d)(1) 


of the House amendment adopts a provision limiting 


the taxes that must be provided for in a plan before a 


plan can be confirmed to taxes which receive priority 


under section 507. In addition, the House amendment 


makes dischargeable, in effect, tax liabilities attrib-


utable to no return, late return, or fraud situations. 


The amendment thus does not adopt a shareholder con-


tinuity test such as was contained in section 


1141(d)(2)(A)(iii) of the Senate amendment. However, 


the House amendment amends section 1106, relating to 


duties of the trustee, to require the trustee to furnish, 


on request of a tax authority and without personal li-


ability, information available to the trustee concerning 


potential prepetition tax liabilities for unfiled returns 


of the debtor. Depending on the condition of the debt-


or’s books and records, this information may include 


schedules and files available to the business. The House 


amendment also does not prohibit a tax authority from 


disallowing any tax benefit claimed after the reorga-


nization if the item originated in a deduction, credit, or 


other item improperly reported before the reorganiza-


tion occurred. It may also be appropriate for the Con-


gress to consider in the future imposing civil or crimi-


nal liability on corporate officers for preparing a false 


or fraudulent tax return. The House amendment also 


contemplates that the Internal Revenue Service will 


monitor the relief from liabilities under this provision 


and advise the Congress if, and to the extent, any sig-


nificant tax abuse may be resulting from the provision. 


Medium of payment of taxes: Federal, State, and 


local taxes incurred during the administration period 


of the estate, and during the ‘‘gap’’ period in an invol-


untary case, are to be paid solely in cash. Taxes relat-


ing to third priority wages are to be paid, under the 


general rules, in cash on the effective date of the plan, 


if the class has not accepted the plan, in an amount 


equal to the allowed amount of the claim. If the class 


has accepted the plan, the taxes must be paid in cash 


but the payments must be made at the time the wages 


are paid which may be paid in deferred periodic install-


ments having a value, on the effective date of the plan, 


equal to the allowed amount of the tax claims. Pre-


petition taxes entitled to sixth priority under section 


507(a)(6) also must be paid in cash, but the plan may 


also permit the debtor whether a corporation, partner-


ship, or an individual, to pay the allowed taxes in in-


stallments over a period not to exceed 6 years following 


the date on which the tax authority assesses the tax li-


ability, provided the value of the deferred payments 


representing principal and interest, as of the effective 


date of the plan, equals the allowed amount of the tax 


claim. 


The House amendment also modifies the provisions of 


both bills dealing with the time when tax liabilities of 


a debtor in reorganization may be assessed by the tax 


authority. The House amendment follows the Senate 


amendment in deleting the limitation in present law 


under which a priority tax assessed after a reorganiza-


tion plan is confirmed must be assessed within 1 year 


after the date of the filing of the petition. The House 


amendment specifies broadly that after the bankruptcy 


court determines the liability of the estate for a pre-


petition tax or for an administration period tax, the 


governmental unit may thereafter assess the tax 


against the estate, debtor, or successor to the debtor. 


The party to be assessed will, of course, depend on 


whether the case is under chapter 7, 11, or 13, whether 


the debtor is an individual, partnership, or a corpora-


tion, and whether the court is determining an individ-


ual debtor’s personal liability for a nondischargeable 


tax. Assessment of the tax may only be made, however, 


within the limits of otherwise applicable law, such as 


the statute of limitations under the tax law. 


Tax avoidance purpose: The House bill provided that 


no reorganization plan may be approved if the principal 


purpose of the plan is the avoidance of taxes. The Sen-


ate amendment modified the rule so that the bank-


ruptcy court need make a determination of tax avoid-


ance purpose only if it is asked to do so by the appro-


priate tax authority. Under the Senate amendment, if 


the tax authority does not request the bankruptcy 


court to rule on the purpose of the plan, the tax author-


ity would not be barred from later asserting a tax 


avoidance motive with respect to allowance of a deduc-


tion or other tax benefit claimed after the reorganiza-


tion. The House amendment adopts the substance of 


the Senate amendment, but does not provide a basis by 


which a tax authority may collaterally attack con-


firmation of a plan of reorganization other than under 


section 1144. 
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SENATE REPORT NO. 95–989 


[Section 1130 (enacted as section 1129)] Subsection (a) 


enumerates the requirement governing confirmation of 


a plan. The court is required to confirm a plan if and 


only if all of the requirements are met. 


Paragraph (1) requires that the plan comply with the 


applicable provisions of chapter 11, such as sections 


1122 and 1123, governing classification and contents of 


plan. 


Paragraph (2) requires that the proponent of the plan 


comply with the applicable provisions of chapter 11, 


such as section 1125 regarding disclosure. 


Paragraph (3) requires that the plan have been pro-


posed in good faith, and not by any means forbidden by 


law. 


Paragraph (4) is derived from section 221 of chapter X 


[section 621 of former title 11]. It requires that any pay-


ment made or promised by the proponent, the debtor, 


or person issuing securities or acquiring property under 


the plan, for services or for costs and expenses in, or in 


connection with the case, or in connection with the 


plan and incident to the case, be disclosed to the court. 


In addition, any payment made before confirmation 


must have been reasonable, and any payment to be 


fixed after confirmation must be subject to the ap-


proval of the court as reasonable. 


Paragraph (5) is also derived from section 221 of chap-


ter X [section 621 of former title 11]. It requires the 


plan to disclose the identity and affiliations of any in-


dividual proposed to serve, after confirmation, as a di-


rector, officer, or voting trustee of the reorganized 


debtor. The appointment to or continuance in one of 


these offices by the individual must be consistent with 


the interests of creditors and equity security holders 


and with public policy. The plan must also disclose the 


identity of any insider that will be employed or re-


tained by the reorganized debtor, and the nature of any 


compensation to be paid to the insider. 


Paragraph (6) permits confirmation only if any regu-


latory commission that will have jurisdiction over the 


debtor after confirmation of the plan has approved any 


rate change provided for in the plan. As an alternative, 


the rate change may be conditioned on such approval. 


Paragraph (7) provides that in the case of a public 


company the court shall confirm the plan if it finds the 


plan to be fair and equitable and the plan either (1) has 


been accepted by classes of claims or interests as pro-


vided in section 1126, or (2), if not so accepted, satisfies 


the requirements of subsection (b) of this section. 


Paragraphs (8) and (9) apply only in nonpublic cases. 


Paragraph (8) does not apply the fair and equitable 


standards in two situations. The first occurs if there is 


unanimous consent of all affected holders of claims and 


interests. It is also sufficient for purposes of confirma-


tion if each holder of a claim or interest receives or re-


tains consideration of a value, as of the effective date 


of the plan, that is not less than each would have or re-


ceive if the debtor were liquidated under chapter 7 of 


this title. This standard adapts the test of ‘‘best inter-


est of creditors’’ as interpreted by the courts under 


chapter XI [chapter 11 of former title 11]. It is given 


broader application in chapter 11 of this title since a 


plan under chapter 11 may affect not only unsecured 


claims but secured claims and stock as well. 


Under paragraph (9)(A), if a class of claims or inter-


ests has not accepted the plan, the court will confirm 


the plan if, for the dissenting class and any class of 


equal rank, the negotiated plan provides in value no 


less than under a plan that is fair and equitable. Such 


review and determination are not required for any 


other classes that accepted the plan. 


Paragraph (9)(A) would permit a senior creditor to 


adjust his participation for the benefit of stockholders. 


In such a case, junior creditors, who have not been sat-


isfied in full, may not object if, absent the ‘‘give-up’’, 


they are receiving all that a fair and equitable plan 


would give them. To illustrate, suppose the estate is 


valued at $1.5 million and claims and stock are: 


Claims 
and stock 
(millions) 


Equity 
(millions) 


(1) Senior debt .......................................... $1.2 $1.2 
(2) Junior debt ......................................... .5 .3 
(3) Stock ................................................... (1) – 


Total .................................................. 1.7 1.5 


1 No value. 


Under the plan, the senior creditor gives up $100,000 in 


value for the benefit of stockholders as follows: 


Millions 


(1) Senior debt ............................................................ $1.1 
(2) Junior debt ............................................................ .3 
(3) Stock ..................................................................... .1 


Total ..................................................................... 1.5 


If the junior creditors dissent, the court may never-


theless confirm the plan since under the fair and equi-


table standard they had an equity of only $300,000 and 


the allocation to equity security holders did not affect 


them. 


Paragraph (9)(A) provides a special alternative with 


respect to secured claims. A plan may be confirmed 


against a dissenting class of secured claims if the plan 


or order of confirmation provides for the realization of 


their security (1) by the retention of the property sub-


ject to such security; (2) by a sale of the property and 


transfer of the claim to the proceeds of sale if the se-


cured creditors were permitted to bid at the sale and 


set off against the purchase price up to the allowed 


amount of their claims; or (3) by such other method 


that will assure them the realization of the indubitable 


equivalent of the allowed amount of their secured 


claims. The indubitable equivalent language is in-


tended to follow the strict approach taken by Judge 


Learned Hand in In Re Murel Holding Corp. 75, F.2d 941 


(2nd Cir. 1935). 


Paragraph (9)(B) provides that, if a class of claims or 


interests is excluded from participation under the plan, 


the court may nevertheless confirm the plan if it deter-


mines that no class on a parity with or junior to such 


participates under the plan. In the previous illustra-


tion, no confirmation would be permitted if the nego-


tiated plan would grant a participation to stockholders 


but nothing for junior creditors. As noted elsewhere, by 


reason of section 1126(g), an excluded class is a dissent-


ing class under section 1130. 


Paragraph (10) states that, to be confirmed, the plan 


must provide that each holder of a claim under section 


507 will receive property, as therein noted, of a value 


equal to the allowed amount of the claim. There are 


two exceptions: (A) The holder thereof may agree to a 


different settlement in part or in whole; (B) where a 


debtor’s business is reorganized under chapter 11, this 


provision requires that taxes entitled to priority (in-


cluding administrative claims or taxes) must be paid in 


cash not later than 120 days after the plan is confirmed, 


unless the Secretary of the Treasury agrees to other 


terms or kinds of payment. The bill, as introduced, re-


quired full payment in cash within 60 days after the 


plan is confirmed. 


Paragraph (11) requires a determination regarding 


feasibility of the plan. It is a slight elaboration of the 


law that has developed in the application of the word 


‘‘feasible’’ in Chapter X of the present Act [chapter 10 


of former title 11]. 


Paragraph (12) requires that at least one class must 


accept the plan, but any claims or interests held by in-


siders are not to be included for purposes of determin-


ing the number and amount of acceptances. 


Subsection (b) provides that if, in the case of a public 


company, the plan meets the requirements of sub-


section (a) (except paragraphs (8) and (9) which do not 


apply to such a company), the court is to confirm the 


plan if the plan or the order of confirmation provides 


adequate protection for the realization of the value of 


the claims or interests of each class not accepting the 
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plan. The intent is to incorporate inclusively, as a 


guide to the meaning of subsection (a) the provisions of 


section 216(7) ([former] 11 U.S.C. 616(7)) with respect to 


claims and section 216(8) ([former] 11 U.S.C. 616(8)) with 


respect to equity security interests. 
Under subsection (c) the court may confirm only one 


plan, unless the order of confirmation has been revoked 


under section 1144. If the requirements for confirmation 


are met with respect to more than one plan, the court 


shall consider the preferences of creditors and stock-


holders in deciding which plan to confirm. 
Subsection (d) provides that the bankruptcy court 


may not confirm a plan of reorganization if its prin-


cipal purpose is the avoidance of taxes or the avoidance 


of section 5 of the Securities Act of 1933 (15 U.S.C. 77e). 


This rules modifies a similar provision of present law 


(section 269 of the Bankruptcy Act [section 669 of 


former title 11]). 


HOUSE REPORT NO. 95–595 


Paragraph (7) [of subsec. (a)] incorporates the former 


‘‘best interest of creditors’’ test found in chapter 11, 


but spells out precisely what is intended. With respect 


to each class, the holders of the claims or interests of 


that class must receive or retain under the plan on ac-


count of those claims or interest property of a value, as 


of the effective date of the plan, that is not less than 


the amount that they would so receive or retain if the 


debtor were liquidated under chapter 7 on the effective 


date of the plan. 
In order to determine the hypothetical distribution 


in a liquidation, the court will have to consider the 


various subordination provisions of proposed 11 U.S.C. 


510, 726(a)(3), 726(a)(4), and the postponement provisions 


of proposed 11 U.S.C. 724. Also applicable in appropriate 


cases will be the rules governing partnership distribu-


tions under proposed 11 U.S.C. 723, and distributions of 


community property under proposed 11 U.S.C. 726(c). 


Under subparagraph (A), a particular holder is per-


mitted to accept less than liquidation value, but his ac-


ceptance does not bind the class. 
Property under subparagraph (B) may include securi-


ties of the debtor. Thus, the provision will apply in 


cases in which the plan is confirmed under proposed 11 


U.S.C. 1129(b). 
Paragraph (8) is central to the confirmation stand-


ards. It requires that each class either have accepted 


the plan or be unimpaired. 
Paragraph (9) augments the requirements of para-


graph (8) by requiring payment of each priority claim 


in full. It permits payments over time and payment 


other than in cash, but payment in securities is not in-


tended to be permitted without consent of the priority 


claimant even if the class has consented. It also per-


mits a particular claimant to accept less than full pay-


ment. 
Subsection (b) permits the court to confirm a plan 


notwithstanding failure of compliance with paragraph 


(8) of subsection (a). The plan must comply with all 


other paragraphs of subsection (a), including paragraph 


(9). This subsection contains the so-called cramdown. It 


requires simply that the plan meet certain standards of 


fairness to dissenting creditors or equity security hold-


ers. The general principle of the subsection permits 


confirmation notwithstanding nonacceptance by an im-


paired class if that class and all below it in priority are 


treated according to the absolute priority rule. The dis-


senting class must be paid in full before any junior 


class may share under the plan. If it is paid in full, then 


junior classes may share. Treatment of classes of se-


cured creditors is slightly different because they do not 


fall in the priority ladder, but the principle is the same. 
Specifically, the court may confirm a plan over the 


objection of a class of secured claims if the members of 


that class are unimpaired or if they are to receive 


under the plan property of a value equal to the allowed 


amount of their secured claims, as determined under 


proposed 11 U.S.C. 506(a). The property is to be valued 


as of the effective date of the plan, thus recognizing the 


time-value of money. As used throughout this sub-


section, ‘‘property’’ includes both tangible and intangi-


ble property, such as a security of the debtor or a suc-


cessor to the debtor under a reorganization plan. 
The court may confirm over the dissent of a class of 


unsecured claims, including priority claims, only if the 


members of the class are unimpaired, if they will re-


ceive under the plan property of a value equal to the al-


lowed amount of their unsecured claims, or if no class 


junior will share under the plan. That is, if the class is 


impaired, then they must be paid in full or, if paid less 


than in full, then no class junior may receive anything 


under the plan. This codifies the absolute priority rule 


from the dissenting class on down. 
With respect to classes of equity, the court may con-


firm over a dissent if the members of the class are un-


impaired, if they receive their liquidation preference or 


redemption rights, if any, or if no class junior shares 


under the plan. This, too, is a codification of the abso-


lute priority rule with respect to equity. If a partner-


ship agreement subordinates limited partners to gen-


eral partners to any degree, then the general principles 


of paragraph (3) of this subsection would apply to pre-


vent the general partners from being squeezed out. 
One requirement applies generally to all classes be-


fore the court may confirm under this subsection. No 


class may be paid more than in full. 
The partial codification of the absolute priority rule 


here is not intended to deprive senior creditor of com-


pensation for being required to take securities in the 


reorganized debtor that are of an equal priority with 


the securities offered to a junior class. Under current 


law, seniors are entitled to compensation for their loss 


of priority, and the increased risk put upon them by 


being required to give up their priority will be reflected 


in a lower value of the securities given to them than 


the value of comparable securities given to juniors that 


have not lost a priority position. 
Finally, the proponent must request use of this sub-


section. The court may not confirm notwithstanding 


nonacceptance unless the proponent requests and the 


court may then confirm only if subsection (b) is com-


plied with. The court may not rewrite the plan. 
A more detailed explanation follows: 
The test to be applied by the court is set forth in the 


various paragraphs of section 1129(b). The elements of 


the test are new[,] departing from both the absolute 


priority rule and the best interests of creditors tests 


found under the Bankruptcy Act [former title 11]. The 


court is not permitted to alter the terms of the plan. It 


must merely decide whether the plan complies with the 


requirements of section 1129(b). If so, the plan is con-


firmed, if not the plan is denied confirmation. 
The procedure followed is simple. The court examines 


each class of claims or interests designated under sec-


tion 1123(a)(1) to see if the requirements of section 


1129(b) are met. If the class is a class of secured claims, 


then paragraph (1) contains two tests that must be 


complied with in order for confirmation to occur. First, 


under subparagraph (A), the court must be able to find 


that the consideration given under the plan on account 


of the secured claim does not exceed the allowed 


amount of the claim. This condition is not prescribed 


as a matter of law under section 1129(a), because if the 


secured claim is compensated in securities of the debt-


or, a valuation of the business would be necessary to 


determine the value of the consideration. While section 


1129(a) does not contemplate a valuation of the debtor’s 


business, such a valuation will almost always be re-


quired under section 1129(b) in order to determine the 


value of the consideration to be distributed under the 


plan. Once the valuation is performed, it becomes a 


simple matter to impose the criterion that no claim 


will be paid more than in full. 
Application of the test under subparagraph (A) also 


requires a valuation of the consideration ‘‘as of the ef-


fective date of the plan’’. This contemplates a present 


value analysis that will discount value to be received 


in the future; of course, if the interest rate paid is 


equivalent to the discount rate used, the present value 


and face future value will be identical. On the other 
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hand, if no interest is proposed to be paid, the present 


value will be less than the face future value. For exam-


ple, consider an allowed secured claim of $1,000 in a 


class by itself. One plan could propose to pay $1,000 on 


account of this claim as of the effective date of the 


plan. Another plan could propose to give a note with a 


$1,000 face amount due five years after the effective 


date of the plan on account of this claim. A third plan 


could propose to give a note in a face amount of $1,000 


due five years from the effective date of the plan plus 


six percent annual interest commencing on the effec-


tive date of the plan on account of this claim. The first 


plan clearly meets the requirements of subparagraph 


(A) because the amount received on account of the sec-


ond claim has an equivalent present value as of the ef-


fective date of the plan equal to the allowed amount of 


such claim. 
The second plan also meets the requirements of sub-


paragraph (A) because the present value of the five 


years note as of the effective date of the plan will never 


exceed the allowed amount of the secured claim; the 


higher the discount rate, the less present value the 


note will have. Whether the third plan complies with 


subparagraph (A) depends on whether the discount rate 


is less than six percent. Normally, the interest rate 


used in the plan will be prima facie evidence of the dis-


count rate because the interest rate will reflect an 


arms length determination of the risk of the security 


involved and feasibility considerations will tend to un-


derstate interest payments. If the court found the dis-


count rate to be greater than or equal to the interest 


rate used in the plan, then subparagraph (A) would be 


complied with because the value of the note as of the 


effective date of the plan would not exceed the allowed 


amount of the second claim. If, however, the court 


found the discount rate to be less than the interest rate 


proposed under the plan, then the present value of the 


note would exceed $1,000 and the plan would fail of con-


firmation. On the other hand, it is important to recog-


nize that the future principal amount of a note in ex-


cess of the allowed amount of a secured claim may 


have a present value less than such allowed amount, if 


the interest rate under the plan is correspondingly less 


than the discount rate. 
Even if the requirements of subparagraph (A) are 


complied with, the class of secured claims must satisfy 


one of the three clauses in paragraph (B) in order to 


pass muster. It is sufficient for confirmation if the 


class has accepted the plan, or if the claims of the class 


are unimpaired, or if each holder of a secured claim in 


the class will receive property of a value as of the effec-


tive date of the plan equal to the allowed amount of 


such claim (unless he has agreed to accept less). It is 


important to note that under section 506(a), the al-


lowed amount of the secured claim will not include any 


extent to which the amount of such claim exceeds the 


value of the property securing such claim. Thus, in-


stead of focusing on secured creditors or unsecured 


creditors, the statute focuses on secured claims and un-


secured claims. 
After the court has applied paragraph (1) to each 


class of secured claims, it then applies paragraph (2) to 


each class of unsecured claims. Again two separate 


components must be tested. Subparagraph (A) is iden-


tical with the test under section 1129(b)(1)(A) insofar as 


the holder of an unsecured claim is not permitted to re-


ceive property of a value as of the effective date of the 


plan on account of such claim that is greater than the 


allowed amount of such claim. In addition, subpara-


graph (B) requires compliance with one of four condi-


tions. The conditions in clauses (i)–(iii) mirror the con-


ditions of acceptance unimpairment, or full value found 


in connection with secured claims in section 


1129(b)(1)(B). 
The condition contained in section 1129(b)(2)(B)(iv) 


provides another basis for confirming the plan with re-


spect to a class of unsecured claims. It will be of great-


est use when an impaired class that has not accepted 


the plan is to receive less than full value under the 


plan. The plan may be confirmed under clause (iv) in 


those circumstances if the class is not unfairly dis-


criminated against with respect to equal classes and if 


junior classes will receive nothing under the plan. The 


second criterion is the easier to understand. It is de-


signed to prevent a senior class from giving up consid-


eration to a junior class unless every intermediate 


class consents, is paid in full, or is unimpaired. This 


gives intermediate creditors a great deal of leverage in 


negotiating with senior or secured creditors who wish 


to have a plan that gives value to equity. One aspect of 


this test that is not obvious is that whether one class 


is senior, equal, or junior to another class is relative 


and not absolute. Thus from the perspective of trade 


creditors holding unsecured claims, claims of senior 


and subordinated debentures may be entitled to share 


on an equal basis with the trade claims. However, from 


the perspective of the senior unsecured debt, the subor-


dinated debentures are junior. 
This point illustrates the lack of precision in the first 


criterion which demands that a class not be unfairly 


discriminated against with respect to equal classes. 


From the perspective of unsecured trade claims, there 


is no unfair discrimination as long as the total consid-


eration given all other classes of equal rank does not 


exceed the amount that would result from an exact ali-


quot distribution. Thus if trade creditors, senior debt, 


and subordinate debt are each owed $100 and the plan 


proposes to pay the trade debt $15, the senior debt $30, 


and the junior debt $0, the plan would not unfairly dis-


criminate against the trade debt nor would any other 


allocation of consideration under the plan between the 


senior and junior debt be unfair as to the trade debt as 


long as the aggregate consideration is less than $30. 


The senior debt could take $25 and give up $5 to the 


junior debt and the trade debt would have no cause to 


complain because as far as it is concerned the junior 


debt is an equal class. 
However, in this latter case the senior debt would 


have been unfairly discriminated against because the 


trade debt was being unfairly over-compensated; of 


course the plan would also fail unless the senior debt 


was unimpaired, received full value, or accepted the 


plan, because from its perspective a junior class re-


ceived property under the plan. Application of the test 


from the perspective of senior debt is best illustrated 


by the plan that proposes to pay trade debt $15, senior 


debt $25, and junior debt $0. Here the senior debt is 


being unfairly discriminated against with respect to 


the equal trade debt even though the trade debt re-


ceives less than the senior debt. The discrimination 


arises from the fact that the senior debt is entitled to 


the rights of the junior debt which in this example en-


title the senior debt to share on a 2:1 basis with the 


trade debt. 
Finally, it is necessary to interpret the first criterion 


from the perspective of subordinated debt. The junior 


debt is subrogated to the rights of senior debt once the 


senior debt is paid in full. Thus, while the plan that 


pays trade debt $15, senior debt $25, and junior debt $0 


is not unfairly discriminatory against the junior debt, 


a plan that proposes to pay trade debt $55, senior debt 


$100, and junior debt $1, would be unfairly discrimina-


tory. In order to avoid discriminatory treatment 


against the junior debt, at least $10 would have to be 


received by such debt under those facts. 
The criterion of unfair discrimination is not derived 


from the fair and equitable rule or from the best inter-


ests of creditors test. Rather it preserves just treat-


ment of a dissenting class from the class’s own perspec-


tive. 
If each class of secured claims satisfies the require-


ments of section 1129(b)(1) and each class of unsecured 


claims satisfies the requirements of section 1129(b)(2), 


then the court must still see if each class of interests 


satisfies section 1129(b)(3) before the plan may be con-


firmed. Again, two separate criteria must be met. 


Under subparagraph (A) if the interest entitles the 


holder thereof to a fixed liquidation preference or if 


such interest may be redeemed at a fixed price, then 


the holder of such interest must not receive under the 







Page 206 TITLE 11—BANKRUPTCY § 1129 


plan on account of such interest property of a value as 


of the effective date of the plan greater than the great-


er of these two values of the interest. Preferred stock 


would be an example of an interest likely to have liq-


uidation preference or redemption price. 


If an interest such as most common stock or the in-


terest of a general partnership has neither a fixed liq-


uidation preference nor a fixed redemption price, then 


the criterion in subparagraph (A) is automatically ful-


filled. In addition subparagraph (B) contains five 


clauses that impose alternative conditions of which at 


least one must be satisfied in order to warrant con-


firmation. The first two clauses contain requirements 


of acceptance or unimpairment similar to the first two 


clauses in paragraphs (1)(B) and (2)(B). Clause (iii) is 


similar to the unimpairment test contained in section 


1124(3)(B), except that it will apply to cover the issu-


ance securities of the debtor of a value as of the effec-


tive date of the plan equal to the greater of any fixed 


liquidation preference or redemption price. The fourth 


clause allows confirmation if junior interests are not 


compensated under the plan and the fifth clause allows 


confirmation if there are no junior interests. These 


clauses recognized that as long as senior classes receive 


no more than full payment, the objection of a junior 


class will not defeat confirmation unless a class junior 


to it is receiving value under the plan and the objecting 


class is impaired. While a determination of impairment 


may be made under section 1124(3)(B)(iii) without a pre-


cise valuation of the business when common stock is 


clearly under water, once section 1129(b) is used, a more 


detailed valuation is a necessary byproduct. Thus, if no 


property is given to a holder of an interest under the 


plan, the interest should be clearly worthless in order 


to find unimpairment under section 1124(3)(B)(iii) and 


section 1129(a)(8); otherwise, since a class of interests 


receiving no property is deemed to object under section 


1126(g), the more precise valuation of section 1129(b) 


should be used. 


If all of the requirements of section 1129(b) are com-


plied with, then the court may confirm the plan subject 


to other limitations such as those found in section 


1129(a) and (d). 


Subsection (c) of section 1129 governs confirmation 


when more than one plan meets the requirements of 


the section. The court must consider the preferences of 


creditors and equity security holders in determining 


which plan to confirm. 


Subsection (d) requires the court to deny confirma-


tion if the principal purpose of the plan is the avoid-


ance of taxes (through use of sections 346 and 1146, and 


applicable provisions of State law or the Internal Reve-


nue Code [title 26] governing bankruptcy reorganiza-


tions) or the avoidance of section 5 of the Securities 


Act of 1933 [15 U.S.C. 77e] (through use of section 1145). 


REFERENCES IN TEXT 


Section 5 of the Securities Act of 1933, referred to in 


subsec. (d), is classified to section 77e of Title 15, Com-


merce and Trade. 


AMENDMENTS 


1994—Subsec. (a)(4). Pub. L. 103–394, § 501(d)(32)(A)(i), 


substituted period for semicolon at end. 


Subsec. (a)(9)(B). Pub. L. 103–394, § 304(h)(7)(i), sub-


stituted ‘‘, 507(a)(6), or 507(a)(7)’’ for ‘‘or 507(a)(6)’’. 


Subsec. (a)(9)(C). Pub. L. 103–394, § 304(h)(7)(ii), sub-


stituted ‘‘507(a)(8)’’ for ‘‘507(a)(7)’’. 


Subsec. (a)(12). Pub. L. 103–394, § 501(d)(32)(A)(ii), in-


serted ‘‘of title 28’’ after ‘‘section 1930’’. 


Subsec. (d). Pub. L. 103–394, § 501(d)(32)(B), struck out 


‘‘(15 U.S.C. 77e)’’ after ‘‘Act of 1933’’. 


1988—Subsec. (a)(13). Pub. L. 100–334 added par. (13). 


1986—Subsec. (a)(7). Pub. L. 99–554, § 283(v)(1), struck 


out ‘‘of’’ after ‘‘to’’. 


Subsec. (a)(9)(B). Pub. L. 99–554, § 283(v)(2), inserted 


reference to section 507(a)(6). 


Subsec. (a)(9)(C). Pub. L. 99–554, § 283(v)(3), substituted 


‘‘507(a)(7)’’ for ‘‘507(a)(6)’’. 


Subsec. (a)(12). Pub. L. 99–554, § 225, added par. (12). 
1984—Subsec. (a)(1), (2). Pub. L. 98–353, § 512(a)(1), (2), 


substituted ‘‘title’’ for ‘‘chapter’’. 
Subsec. (a)(4). Pub. L. 98–353, § 512(a)(3), amended par. 


(4) generally. Prior to amendment, par. (4) read as fol-


lows: ‘‘(A) Any payment made or promised by the pro-


ponent, by the debtor, or by a person issuing securities 


or acquiring property under the plan, for services or for 


costs and expenses in, or in connection with, the case, 


or in connection with the plan and incident to the case, 


has been disclosed to the court; and (B)(i) any such pay-


ment made before confirmation of the plan is reason-


able; or (ii) if such payment is to be fixed after con-


firmation of the plan, such payment is subject to the 


approval of the court as reasonable.’’ 
Subsec. (a)(5)(A)(ii). Pub. L. 98–353, § 512(a)(4), sub-


stituted ‘‘; and’’ for the period at the end. 
Subsec. (a)(5)(B). Pub. L. 98–353, § 512(a)(5), substituted 


‘‘the’’ for ‘‘The’’. 
Subsec. (a)(6). Pub. L. 98–353, § 512(a)(6), inserted ‘‘gov-


ernmental’’ after ‘‘Any’’. 
Subsec. (a)(7). Pub. L. 98–353, § 512(a)(7)(A), sub-


stituted ‘‘of each impaired class of claims or interests’’ 


for ‘‘each class’’. 
Subsec. (a)(7)(B). Pub. L. 98–353, § 512(a)(7)(B), sub-


stituted ‘‘holder’s’’ for ‘‘creditor’s’’. 
Subsec. (a)(8). Pub. L. 98–353, § 512(a)(8), inserted ‘‘of 


claims or interests’’ after ‘‘each class’’. 
Subsec. (a)(10). Pub. L. 98–353, § 512(a)(9), substituted 


‘‘If a class of claims is impaired under the plan, at least 


one class of claims that is impaired under the plan has 


accepted the plan, determined without including any 


acceptance of the plan by any insider’’ for ‘‘At least 


one class of claims has accepted the plan, determined 


without including any acceptance of the plan by any 


insider holding a claim of such class’’. 
Subsec. (b)(2)(A)(i)(I), (ii). Pub. L. 98–353, § 512(b)(1), 


substituted ‘‘liens’’ for ‘‘lien’’ wherever appearing. 
Subsec. (b)(2)(B)(ii). Pub. L. 98–353, § 512(b)(2), inserted 


‘‘under the plan’’ after ‘‘retain’’. 
Subsec. (b)(2)(C)(i). Pub. L. 98–353, § 512(b)(3), sub-


stituted ‘‘interest’’ for ‘‘claim’’, and ‘‘or the value’’ for 


‘‘and the value’’. 
Subsec. (d). Pub. L. 98–353, § 512(c), inserted ‘‘the ap-


plication of’’ and provisions requiring that in any hear-


ing under this subsection, the governmental unit has 


the burden of proof on the issue of avoidance. 


EFFECTIVE DATE OF 1994 AMENDMENT 


Amendment by Pub. L. 103–394 effective Oct. 22, 1994, 


and not applicable with respect to cases commenced 


under this title before Oct. 22, 1994, see section 702 of 


Pub. L. 103–394, set out as a note under section 101 of 


this title. 


EFFECTIVE DATE OF 1988 AMENDMENT 


Amendment by Pub. L. 100–334 effective June 16, 1988, 


but not applicable to cases commenced under this title 


before that date, see section 4 of Pub. L. 100–334, set out 


as an Effective Date note under section 1114 of this 


title. 


EFFECTIVE DATE OF 1986 AMENDMENT 


Effective date and applicability of amendment by sec-


tion 225 of Pub. L. 99–554 dependent upon the judicial 


district involved, see section 302(d), (e) of Pub. L. 


99–554, set out as a note under section 581 of Title 28, 


Judiciary and Judicial Procedure. 
Amendment by section 283 of Pub. L. 99–554 effective 


30 days after Oct. 27, 1986, see section 302(a) of Pub. L. 


99–554. 


EFFECTIVE DATE OF 1984 AMENDMENT 


Amendment by Pub. L. 98–353 effective with respect 


to cases filed 90 days after July 10, 1984, see section 


552(a) of Pub. L. 98–353, set out as a note under section 


101 of this title. 


SECTION REFERRED TO IN OTHER SECTIONS 


This section is referred to in sections 347, 524, 901, 


1112, 1114, 1123, 1127, 1146, 1161, 1173 of this title. 
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SUBCHAPTER III—POSTCONFIRMATION 


MATTERS 


SUBCHAPTER REFERRED TO IN OTHER SECTIONS 


This subchapter is referred to in section 103 of this 


title. 


§ 1141. Effect of confirmation 


(a) Except as provided in subsections (d)(2) and 


(d)(3) of this section, the provisions of a con-


firmed plan bind the debtor, any entity issuing 


securities under the plan, any entity acquiring 


property under the plan, and any creditor, eq-


uity security holder, or general partner in the 


debtor, whether or not the claim or interest of 


such creditor, equity security holder, or general 


partner is impaired under the plan and whether 


or not such creditor, equity security holder, or 


general partner has accepted the plan. 


(b) Except as otherwise provided in the plan or 


the order confirming the plan, the confirmation 


of a plan vests all of the property of the estate 


in the debtor. 


(c) Except as provided in subsections (d)(2) and 


(d)(3) of this section and except as otherwise 


provided in the plan or in the order confirming 


the plan, after confirmation of a plan, the prop-


erty dealt with by the plan is free and clear of 


all claims and interests of creditors, equity se-


curity holders, and of general partners in the 


debtor. 


(d)(1) Except as otherwise provided in this sub-


section, in the plan, or in the order confirming 


the plan, the confirmation of a plan— 


(A) discharges the debtor from any debt that 


arose before the date of such confirmation, 


and any debt of a kind specified in section 


502(g), 502(h), or 502(i) of this title, whether or 


not— 


(i) a proof of the claim based on such debt 


is filed or deemed filed under section 501 of 


this title; 


(ii) such claim is allowed under section 502 


of this title; or 


(iii) the holder of such claim has accepted 


the plan; and 


(B) terminates all rights and interests of eq-


uity security holders and general partners pro-


vided for by the plan. 


(2) The confirmation of a plan does not dis-


charge an individual debtor from any debt ex-


cepted from discharge under section 523 of this 


title. 


(3) The confirmation of a plan does not dis-


charge a debtor if— 


(A) the plan provides for the liquidation of 


all or substantially all of the property of the 


estate; 


(B) the debtor does not engage in business 


after consummation of the plan; and 


(C) the debtor would be denied a discharge 


under section 727(a) of this title if the case 


were a case under chapter 7 of this title. 


(4) The court may approve a written waiver of 


discharge executed by the debtor after the order 


for relief under this chapter. 


(Pub. L. 95–598, Nov. 6, 1978, 92 Stat. 2638; Pub. L. 


98–353, title III, § 513, July 10, 1984, 98 Stat. 387.) 


HISTORICAL AND REVISION NOTES 


LEGISLATIVE STATEMENTS 


Section 1141(d) of the House amendment is derived 


from a comparable provision contained in the Senate 


amendment. However, section 1141(d)(2) of the House 


amendment is derived from the House bill as preferable 


to the Senate amendment. It is necessary for a corpora-


tion or partnership undergoing reorganization to be 


able to present its creditors with a fixed list of liabil-


ities upon which the creditors or third parties can 


make intelligent decisions. Retaining an exception for 


discharge with respect to nondischargeable taxes would 


leave an undesirable uncertainty surrounding reorga-


nizations that is unacceptable. Section 1141(d)(3) is de-


rived from the Senate amendment. Section 1141(d)(4) is 


likewise derived from the Senate amendment. 


SENATE REPORT NO. 95–989 


Subsection (a) of this section makes the provisions of 


a confirmed plan binding on the debtor, any entity is-


suing securities under the plan, any entity acquiring 


property under the plan, and any creditor, equity secu-


rity holder, or general partner in the debtor, whether 


or not the claim or interest of the creditor, equity se-


curity holder, or partner is impaired under the plan and 


whether or not he has accepted the plan. There are two 


exceptions, enumerated in paragraph (2) and (3) of sub-


section (d). 


Unless the plan or the order confirming the plan pro-


vides otherwise, the confirmation of a plan vests all of 


the property of the estate in the debtor and releases it 


from all claims and interests of creditors, equity secu-


rity holders and general partners. 


Subsection (d) contains the discharge for a reorga-


nized debtor. Paragraph (1) specifies that the confirma-


tion of a plan discharges the debtor from any debt that 


arose before the date of the order for relief unless the 


plan or the order confirming the plan provides other-


wise. The discharge is effective against those claims 


whether or not proof of the claim is filed (or deemed 


filed), and whether or not the claim is allowed. The dis-


charge also terminates all rights and interests of eq-


uity security holders and general partners provided for 


by the plan. The paragraph permits the plan or the 


order confirming the plan to provide otherwise, and ex-


cepts certain debts from the discharge as provided in 


paragraphs (2) and (3). 


Paragraph (2) of subsection (d) makes clear what 


taxes remain nondischargeable in the case of a cor-


porate debtor emerging from a reorganization under 


chapter 11. Nondischargeable taxes in such a reorga-


nization are the priority taxes (under section 507) and 


tax payments which come due during and after the pro-


ceeding under a deferred or part-payment agreement 


which the debtor had entered into with the tax author-


ity before the bankruptcy proceedings began. On the 


other hand, a corporation which is taken over by its 


creditors through a plan of reorganization will not con-


tinue to be liable for nonpriority taxes arising from the 


corporation’s prepetition fraud, failure to file a return, 


or failure to file a timely return, since the creditors 


who take over the reorganized company should not 


bear the burden of acts for which the creditors were not 


at fault. 


Paragraph (3) specifies that the debtor is not dis-


charged by the confirmation of a plan if the plan is a 


liquidating plan and if the debtor would be denied dis-


charge in a liquidation case under section 727. Specifi-


cally, if all or substantially all of the distribution 


under the plan is of all or substantially all of the prop-


erty of the estate or the proceeds of it, if the business, 


if any, of the debtor does not continue, and if the debt-


or would be denied a discharge under section 727 (such 


as if the debtor were not an individual or if he had com-


mitted an act that would lead to a denial of discharge), 


the chapter 11 discharge is not granted. 


Paragraph (4) authorizes the court to approve a waiv-


er of discharge by the debtor. 
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HOUSE REPORT NO. 95–595 


Paragraph (2) [of subsec. (d)] makes applicable to an 


individual debtor the general exceptions to discharge 


that are enumerated in section 523(a) of the bankruptcy 


code. 


AMENDMENTS 


1984—Subsec. (a). Pub. L. 98–353, § 513(a), substituted 


‘‘any creditor, equity security holder, or general part-


ner in’’ for ‘‘any creditor or equity security holder of, 


or general partner in,’’. 


Subsec. (c). Pub. L. 98–353, § 513(b), amended subsec. 


(c) generally. Prior to amendment, subsec. (c) read as 


follows: ‘‘After confirmation of a plan, the property 


dealt with by the plan is free and clear of all claims and 


interests of creditors, of equity security holders, and of 


general partners in the debtor, except as otherwise pro-


vided in the plan or in the order confirming the plan.’’ 


EFFECTIVE DATE OF 1984 AMENDMENT 


Amendment by Pub. L. 98–353 effective with respect 


to cases filed 90 days after July 10, 1984, see section 


552(a) of Pub. L. 98–353, set out as a note under section 


101 of this title. 


SECTION REFERRED TO IN OTHER SECTIONS 


This section is referred to in sections 106, 348, 523, 524, 


727, 1112 of this title; title 12 section 1715z–1a. 


§ 1142. Implementation of plan 


(a) Notwithstanding any otherwise applicable 


nonbankruptcy law, rule, or regulation relating 


to financial condition, the debtor and any entity 


organized or to be organized for the purpose of 


carrying out the plan shall carry out the plan 


and shall comply with any orders of the court. 


(b) The court may direct the debtor and any 


other necessary party to execute or deliver or to 


join in the execution or delivery of any instru-


ment required to effect a transfer of property 


dealt with by a confirmed plan, and to perform 


any other act, including the satisfaction of any 


lien, that is necessary for the consummation of 


the plan. 


(Pub. L. 95–598, Nov. 6, 1978, 92 Stat. 2639; Pub. L. 


98–353, title III, § 514(a), (c), (d), July 10, 1984, 98 


Stat. 387.) 


AMENDMENTS 


1984—Pub. L. 98–353, § 514(a), substituted ‘‘Implemen-


tation’’ for ‘‘Execution’’ in section catchline. 


Subsec. (a). Pub. L. 98–353, § 514(c), struck out the 


comma after ‘‘shall carry out the plan’’. 


Subsec. (b). Pub. L. 98–353, § 514(d), inserted ‘‘a’’ after 


‘‘by’’. 


EFFECTIVE DATE OF 1984 AMENDMENT 


Amendment by Pub. L. 98–353 effective with respect 


to cases filed 90 days after July 10, 1984, see section 


552(a) of Pub. L. 98–353, set out as a note under section 


101 of this title. 


SECTION REFERRED TO IN OTHER SECTIONS 


This section is referred to in sections 106, 524, 901 of 


this title. 


§ 1143. Distribution 


If a plan requires presentment or surrender of 


a security or the performance of any other act 


as a condition to participation in distribution 


under the plan, such action shall be taken not 


later than five years after the date of the entry 


of the order of confirmation. Any entity that 


has not within such time presented or surren-


dered such entity’s security or taken any such 


other action that the plan requires may not par-


ticipate in distribution under the plan. 


(Pub. L. 95–598, Nov. 6, 1978, 92 Stat. 2639.) 


HISTORICAL AND REVISION NOTES 


SENATE REPORT NO. 95–989 


Section 1143 fixes a 5-year limitation on presentment 


or surrender of securities or the performance of any 


other act that is a condition to participation in dis-


tribution under the plan. The 5 years runs from the 


date of the entry of the order of confirmation. Any en-


tity that does not take the appropriate action with the 


5-year period is barred from participation in the dis-


tribution under the plan. 


SECTION REFERRED TO IN OTHER SECTIONS 


This section is referred to in sections 106, 901 of this 


title. 


§ 1144. Revocation of an order of confirmation 


On request of a party in interest at any time 


before 180 days after the date of the entry of the 


order of confirmation, and after notice and a 


hearing, the court may revoke such order if and 


only if such order was procured by fraud. An 


order under this section revoking an order of 


confirmation shall— 


(1) contain such provisions as are necessary 


to protect any entity acquiring rights in good 


faith reliance on the order of confirmation; 


and 


(2) revoke the discharge of the debtor. 


(Pub. L. 95–598, Nov. 6, 1978, 92 Stat. 2639; Pub. L. 


98–353, title III, § 515, July 10, 1984, 98 Stat. 387.) 


HISTORICAL AND REVISION NOTES 


SENATE REPORT NO. 95–989 


If an order of confirmation was procured by fraud, 


then the court may revoke the order on request of a 


party in interest if the request is made before 180 days 


after the date of the entry of the order of confirmation. 


The order revoking the order of confirmation must re-


voke the discharge of the debtor, and contain such pro-


visions as are necessary to protect any entity acquiring 


rights in good faith reliance on the order of confirma-


tion. 


AMENDMENTS 


1984—Pub. L. 98–353 inserted ‘‘if and only’’ after ‘‘re-


voke such order’’. 


EFFECTIVE DATE OF 1984 AMENDMENT 


Amendment by Pub. L. 98–353 effective with respect 


to cases filed 90 days after July 10, 1984, see section 


552(a) of Pub. L. 98–353, set out as a note under section 


101 of this title. 


SECTION REFERRED TO IN OTHER SECTIONS 


This section is referred to in sections 524, 901, 1112, 


1129 of this title. 


§ 1145. Exemption from securities laws 


(a) Except with respect to an entity that is an 


underwriter as defined in subsection (b) of this 


section, section 5 of the Securities Act of 1933 


and any State or local law requiring registra-


tion for offer or sale of a security or registration 


or licensing of an issuer of, underwriter of, or 


broker or dealer in, a security do not apply to— 
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1 See References in Text note below. 


(1) the offer or sale under a plan of a security 
of the debtor, of an affiliate participating in a 
joint plan with the debtor, or of a successor to 
the debtor under the plan— 


(A) in exchange for a claim against, an in-
terest in, or a claim for an administrative 
expense in the case concerning, the debtor or 
such affiliate; or 


(B) principally in such exchange and part-
ly for cash or property; 


(2) the offer of a security through any war-
rant, option, right to subscribe, or conversion 
privilege that was sold in the manner specified 
in paragraph (1) of this subsection, or the sale 
of a security upon the exercise of such a war-
rant, option, right, or privilege; 


(3) the offer or sale, other than under a plan, 
of a security of an issuer other than the debtor 
or an affiliate, if— 


(A) such security was owned by the debtor 
on the date of the filing of the petition; 


(B) the issuer of such security is— 
(i) required to file reports under section 


13 or 15(d) of the Securities Exchange Act 
of 1934; and 


(ii) in compliance with the disclosure 
and reporting provision of such applicable 
section; and 


(C) such offer or sale is of securities that 
do not exceed— 


(i) during the two-year period imme-
diately following the date of the filing of 
the petition, four percent of the securities 
of such class outstanding on such date; and 


(ii) during any 180-day period following 
such two-year period, one percent of the 
securities outstanding at the beginning of 
such 180-day period; or 


(4) a transaction by a stockbroker in a secu-
rity that is executed after a transaction of a 
kind specified in paragraph (1) or (2) of this 
subsection in such security and before the ex-
piration of 40 days after the first date on 
which such security was bona fide offered to 
the public by the issuer or by or through an 
underwriter, if such stockbroker provides, at 
the time of or before such transaction by such 
stockbroker, a disclosure statement approved 


under section 1125 of this title, and, if the 


court orders, information supplementing such 


disclosure statement. 


(b)(1) Except as provided in paragraph (2) of 


this subsection and except with respect to ordi-


nary trading transactions of an entity that is 


not an issuer, an entity is an underwriter under 


section 2(11) of the Securities Act of 1933,1 if 


such entity— 
(A) purchases a claim against, interest in, or 


claim for an administrative expense in the 


case concerning, the debtor, if such purchase 


is with a view to distribution of any security 


received or to be received in exchange for such 


a claim or interest; 
(B) offers to sell securities offered or sold 


under the plan for the holders of such securi-


ties; 
(C) offers to buy securities offered or sold 


under the plan from the holders of such securi-


ties, if such offer to buy is— 


(i) with a view to distribution of such secu-


rities; and 
(ii) under an agreement made in connec-


tion with the plan, with the consummation 


of the plan, or with the offer or sale of secu-


rities under the plan; or 


(D) is an issuer, as used in such section 2(11), 


with respect to such securities. 


(2) An entity is not an underwriter under sec-


tion 2(11) of the Securities Act of 1933 1 or under 


paragraph (1) of this subsection with respect to 


an agreement that provides only for— 
(A)(i) the matching or combining of frac-


tional interests in securities offered or sold 


under the plan into whole interests; or 
(ii) the purchase or sale of such fractional 


interests from or to entities receiving such 


fractional interests under the plan; or 


(B) the purchase or sale for such entities of 


such fractional or whole interests as are nec-


essary to adjust for any remaining fractional 


interests after such matching. 


(3) An entity other than an entity of the kind 


specified in paragraph (1) of this subsection is 


not an underwriter under section 2(11) of the Se-


curities Act of 1933 1 with respect to any securi-


ties offered or sold to such entity in the manner 


specified in subsection (a)(1) of this section. 


(c) An offer or sale of securities of the kind 


and in the manner specified under subsection 


(a)(1) of this section is deemed to be a public of-


fering. 


(d) The Trust Indenture Act of 1939 does not 


apply to a note issued under the plan that ma-


tures not later than one year after the effective 


date of the plan. 


(Pub. L. 95–598, Nov. 6, 1978, 92 Stat. 2639; Pub. L. 


98–353, title III, § 516, July 10, 1984, 98 Stat. 387; 


Pub. L. 103–394, title V, § 501(d)(33), Oct. 22, 1994, 


108 Stat. 4146.) 


HISTORICAL AND REVISION NOTES 


LEGISLATIVE STATEMENTS 


Section 1145 of the House amendment deletes a provi-


sion contained in section 1145(a)(1) of the House bill in 


favor of a more adequate provision contained in section 


364(f) of the House amendment. In addition, section 


1145(d) has been added to indicate that the Trust Inden-


ture Act [15 U.S.C. 77aaa et seq.] does not apply to a 


commercial note issued under a plan, if the note ma-


tures not later than 1 year after the effective date of 


the plan. Some commercial notes receive such an ex-


emption under 304(a)(4) of the Trust Indenture Act of 


1939 (15 U.S.C. § 77ddd(a)(4)) and others may receive pro-


tection by incorporation by reference into the Trust In-


denture Act of securities exempt under section 3a(3), 


(7), (9), or (10) of the Securities Act of 1933 [15 U.S.C. 


77c(a)(3), (7), (9), (10)]. 


In light of the amendments made to the Securities 


Act of 1933 [15 U.S.C. 77a et seq.] in title III of the 


House amendment to H.R. 8200, a specific exemption 


from the Trust Indenture Act [15 U.S.C. 77aaa et seq.] 


is required in order to create certainty regarding plans 


of reorganization. Section 1145(d) is not intended to 


imply that commercial notes issued under a plan that 


matures more than 1 year after the effective date of the 


plan are automatically covered by the Trust Indenture 


Act of 1939 since such notes may fall within another ex-


emption thereto. 


One other point with respect to Section 1145 deserves 


comment. Section 1145(a)(3) grants a debtor in posses-


sion or trustee in chapter 11 an extremely narrow port-
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folio security exemption from section 5 of the Securi-


ties Act of 1933 [15 U.S.C. 77e] or any comparable State 


law. The provision was considered by Congress and 


adopted after much study. The exemption is reasonable 


and is more restrictive than comparable provisions 


under the Securities Act [15 U.S.C. 77a et seq.] relating 


to the estates of decedents. Subsequent to passage of 


H.R. 8200 by the House of Representatives, the Securi-


ties and Exchange Commission promulgated Rule 148 to 


treat with this problem under existing law. Members of 


Congress received opinions from attorneys indicating 


dissatisfaction with the Commission’s rule although 


the rule has been amended, the ultimate limitation of 


1 percent promulgated by the Commission is wholly un-


acceptable. 
The Commission rule would permit a trustee or debt-


or in possession to distribute securities at the rate of 


1 percent every 6 months. Section 1145(a)(3) permits the 


trustee to distribute 4 percent of the securities during 


the 2-year period immediately following the date of the 


filing of the petition. In addition, the security must be 


of a reporting company under section 13 of the Securi-


ties and Exchange Act of 1934 [15 U.S.C. 78m], and must 


be in compliance with all applicable requirements for 


the continuing of trading in the security on the date 


that the trustee offers or sells the security. 
With these safeguards the trustee or debtor in posses-


sion should be able to distribute 4 percent of the securi-


ties of a class at any time during the 2-year period im-


mediately following the date of the filing of the peti-


tion in the interests of expediting bankruptcy adminis-


tration. The same rationale that applies in expedi-


tiously terminating decedents’ estates applies no less 


to an estate under title 11. 


SENATE REPORT NO. 95–989 


This section, derived from similar provisions found in 


sections 264, 393, and 518 of the Bankruptcy Act [sec-


tions 664, 793, and 918 of former title 11], provides a lim-


ited exemption from the securities laws for securities 


issued under a plan of reorganization and for certain 


other securities. Subsection (a) exempts from the re-


quirements of section 5 of the Securities Act of 1933 [15 


U.S.C. 77e] and from any State or local law requiring 


registration or licensing of an issuer of, underwriter of, 


or broker or dealer in, a security, the offer or sale of 


certain securities. 
Paragraph (1) of subsection (a) exempts the offer or 


sale under section 364 of any security that is not an eq-


uity security or convertible into an equity security. 


This paragraph is designed to facilitate the issuance of 


certificates of indebtedness, and should be read in light 


of the amendment made in section 306 of title III to sec-


tion 3(a)(7) of the 1933 act [15 U.S.C. 77c(a)(7)]. 
Paragraph (2) of subsection (a) exempts the offer or 


sale of any security of the debtor, a successor to the 


debtor, or an affiliate in a joint plan, distributed under 


a plan if such security is exchanged in principal part 


for securities of the debtor or for allowed claims or ad-


ministrative expenses. This exemption is carried over 


from present law, except as to administrative claims, 


but is limited to prevent distribution of securities to 


other than claim holders or equity security holders of 


the debtor or the estate. 
Paragraph (3) of subsection (a) exempts the offer or 


sale of any security that arises from the exercise of a 


subscription right or from the exercise of a conversion 


privilege when such subscription right or conversion 


privilege was issued under a plan. This exemption is 


necessary in order to enhance the marketability of sub-


scription rights or conversion privileges, including war-


rants, offered or sold under a plan. This is present law. 
Paragraph (4) of subsection (a) exempts sales of port-


folio securities, excluding securities of the debtor or its 


affiliate, owned by the debtor on the date of the filing 


of the petition. The purpose of this exemption is to 


allow the debtor or trustee to sell or distribute, with-


out allowing manipulation schemes, restricted port-


folio securities held or acquired by the debtor. Sub-


paragraph (B) of section 1145(a)(4) limits the exemption 


to securities of a company that is required to file re-


ports under section 13 of the Securities Act [15 U.S.C. 


78m] and that is in compliance with all requirements 


for the continuance of trading those securities. This 


limitation effectively prevents selling into the market 


‘‘cats and dogs’’ of a nonreporting company. Subpara-


graph (C) places a limitation on the amount of re-


stricted securities that may be distributed. During the 


case, the trustee may sell up to 4 percent of each class 


of restricted securities at any time during the first 2 


years and 1 percent during any 180-day period there-


after. This relaxation of the resale rules for debtors in 


holding restricted securities is similar to but less ex-


tensive than the relaxation in SEC Rule 114(c)(3)(v) for 


the estates of deceased holders of securities. 
Paragraph (5) contains an exemption for brokers and 


dealers (stockbrokers, as defined in title 11) akin to the 


exemption provided by section 4(3)(A) of the Securities 


Act of 1933 [15 U.S.C. 77d(3)(A)]. Instead of being re-


quired to supply a prospectus, however, the stock-


broker is required to supply the approved disclosure 


statement, and if the court orders, information supple-


menting the disclosure statement. Under present law, 


the stockholder is not required to supply anything. 
Subsection (b) is new. The subsection should be read 


in light of the amendment in section 306 of title III to 


the 1933 act [15 U.S.C. 77c(a)(7), (9), (10)]. It specifies the 


standards under which a creditor, equity security hold-


er, or other entity acquiring securities under the plan 


may resell them. The Securities Act places limitations 


on sales by underwriters. This subsection defines who is 


an underwriter, and thus restricted, and who is free to 


resell. Paragraph (1) enumerates real underwriters that 


participate in a classical underwriting. A person is an 


underwriter if he purchases a claim against, interest in, 


or claim for an administrative expense in the case con-


cerning, the debtor, with a view to distribution or in-


terest. This provision covers the purchase of a certifi-


cate of indebtedness issued under proposed 11 U.S.C. 364 


and purchased from the debtor, if the purchase of the 


certificate was with a view to distribution. 
A person is also an underwriter if he offers to sell se-


curities offered or sold under the plan for the holders of 


such securities, or offers to buy securities offered or 


sold under the plan from the holders of such securities, 


if the offer to buy is with a view to distribution of the 


securities and under an agreement made in connection 


with the plan, with the consummation of the plan or 


with the offer or sale of securities under the plan. Fi-


nally, a person is an underwriter if he is an issuer, as 


used in section 2(11) of the Securities Act of 1933 [15 


U.S.C. 77b(11)]. 
Paragraph (2) of subsection (b) exempts from the defi-


nition of underwriter any entity to the extent that any 


agreement that would bring the entity under the defi-


nition in paragraph (1) provides only for the matching 


combination of fractional interests in the covered secu-


rities or the purchase or sale of fractional interests. 


This paragraph and paragraph (1) are modeled after 


former rule 133 of the Securities and Exchange Com-


mission. 
Paragraph (3) specifies that if an entity is not an un-


derwriter under the provisions of paragraph (1), as lim-


ited by paragraph (2), then the entity is not an under-


writer for the purposes of the Securities Act of 1933 [15 


U.S.C. 77a et seq.] with respect to the covered securi-


ties, that is, those offered or sold in an exempt trans-


action specified in subsection (a)(2). This makes clear 


that the current definition of underwriter in section 


2(11) of the Securities Act of 1933 [15 U.S.C. 77b(11)] does 


not apply to such a creditor. The definition in that sec-


tion technically applies to any person that purchases 


securities with ‘‘a view to distribution.’’ If literally ap-


plied, it would prevent any creditor in a bankruptcy 


case from selling securities received without filing a 


registration statement or finding another exemption. 
Subsection (b) is a first run transaction exemption 


and does not exempt a creditor that, for example, some 


years later becomes an underwriter by reacquiring se-


curities originally issued under a plan. 
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Subsection (c) makes an offer or sale of securities 


under the plan in an exempt transaction (as specified in 


subsection (a)(2)) a public offering, in order to prevent 


characterization of the distribution as a ‘‘private place-


ment’’ which would result in restrictions, under rule 


144 of the SEC, on the resale of the securities. 


REFERENCES IN TEXT 


Section 5 of the Securities Act of 1933, referred to in 


subsec. (a), is classified to section 77e of Title 15, Com-


merce and Trade. 
Sections 13 and 15(d) of the Securities Exchange Act 


of 1934, referred to in subsec. (a)(3)(B)(i), are classified 


to sections 78m and 78o(d), respectively, of Title 15, 


Commerce and Trade. 
Section 2(11) of the Securities Act of 1933, referred to 


in subsec. (b), was redesignated section 2(a)(11) of the 


Act by Pub. L. 104–290, title I, § 106(a)(1), Oct. 11, 1996, 


110 Stat. 3424, and is classified to section 77b(a)(11) of 


Title 15, Commerce and Trade. 
The Trust Indenture Act of 1939, referred to in subsec. 


(d), is title III of act May 27, 1933, ch. 38, as added Aug. 


3, 1939, ch. 411, 53 Stat. 1149, as amended, which is clas-


sified generally to subchapter III (§ 77aaa et seq.) of 


chapter 2A of Title 15, Commerce and Trade. For com-


plete classification of this Act to the Code, see section 


77aaa of Title 15 and Tables. 


AMENDMENTS 


1994—Subsec. (a). Pub. L. 103–394, § 501(d)(33)(A), in in-


troductory provisions struck out ‘‘(15 U.S.C. 77e)’’ after 


‘‘Act of 1933’’ and substituted ‘‘do not apply’’ for ‘‘does 


not apply’’ and in par. (3)(B)(i) struck out ‘‘(15 U.S.C. 


78m or 78o(d))’’ after ‘‘Act of 1934’’. 
Subsec. (b)(1). Pub. L. 103–394, § 501(d)(33)(B), struck 


out ‘‘(15 U.S.C. 77b(11))’’ after ‘‘Act of 1933’’. 
Subsec. (d). Pub. L. 103–394, § 501(d)(33)(C), struck out 


‘‘(15 U.S.C. 77aaa et seq.)’’ after ‘‘Act of 1939’’. 
1984—Subsec. (a)(3)(B)(i). Pub. L. 98–353, § 516(a)(1), in-


serted ‘‘or 15(d)’’ after ‘‘13’’, and ‘‘or 78o(d)’’ after 


‘‘78m’’. 
Subsec. (a)(3)(B)(ii). Pub. L. 98–353, § 516(a)(2), amend-


ed cl. (ii) generally. Prior to amendment, cl. (ii) read as 


follows: ‘‘in compliance with all applicable require-


ments for the continuance of trading in such security 


on the date of such offer or sale; and’’. 
Subsec. (a)(4). Pub. L. 98–353, § 516(a)(3), substituted 


‘‘stockbroker’’ for ‘‘stockholder’’ in two places. 
Subsec. (b)(1). Pub. L. 98–353, § 516(b)(1), inserted ‘‘and 


except with respect to ordinary trading transactions of 


an entity that is not an issuer’’. 
Subsec. (b)(1)(C). Pub. L. 98–353, § 516(b)(2), substituted 


‘‘from’’ for ‘‘for’’. 
Subsec. (b)(2)(A)(i). Pub. L. 98–353, § 516(b)(3), sub-


stituted ‘‘or combining’’ for ‘‘combination’’. 
Subsec. (b)(2)(A)(ii). Pub. L. 98–353, § 516(b)(4), sub-


stituted ‘‘from or to’’ for ‘‘among’’. 
Subsec. (d). Pub. L. 98–353, § 516(c), struck out ‘‘com-


mercial’’ before ‘‘note’’. 


EFFECTIVE DATE OF 1994 AMENDMENT 


Amendment by Pub. L. 103–394 effective Oct. 22, 1994, 


and not applicable with respect to cases commenced 


under this title before Oct. 22, 1994, see section 702 of 


Pub. L. 103–394, set out as a note under section 101 of 


this title. 


EFFECTIVE DATE OF 1984 AMENDMENT 


Amendment by Pub. L. 98–353 effective with respect 


to cases filed 90 days after July 10, 1984, see section 


552(a) of Pub. L. 98–353, set out as a note under section 


101 of this title. 


SECTION REFERRED TO IN OTHER SECTIONS 


This section is referred to in sections 364, 901 of this 


title. 


§ 1146. Special tax provisions 


(a) For the purposes of any State or local law 


imposing a tax on or measured by income, the 


taxable period of a debtor that is an individual 


shall terminate on the date of the order for re-


lief under this chapter, unless the case was con-


verted under section 706 of this title. 


(b) The trustee shall make a State or local tax 


return of income for the estate of an individual 


debtor in a case under this chapter for each tax-


able period after the order for relief under this 


chapter during which the case is pending. 


(c) The issuance, transfer, or exchange of a se-


curity, or the making or delivery of an instru-


ment of transfer under a plan confirmed under 


section 1129 of this title, may not be taxed under 


any law imposing a stamp tax or similar tax. 


(d) The court may authorize the proponent of 


a plan to request a determination, limited to 


questions of law, by a State or local govern-


mental unit charged with responsibility for col-


lection or determination of a tax on or measured 


by income, of the tax effects, under section 346 


of this title and under the law imposing such 


tax, of the plan. In the event of an actual con-


troversy, the court may declare such effects 


after the earlier of— 


(1) the date on which such governmental 


unit responds to the request under this sub-


section; or 


(2) 270 days after such request. 


(Pub. L. 95–598, Nov. 6, 1978, 92 Stat. 2641; Pub. L. 


98–353, title III, § 517, July 10, 1984, 98 Stat. 388.) 


HISTORICAL AND REVISION NOTES 


LEGISLATIVE STATEMENTS 


Section 1146 of the House amendment represents a 


compromise between the House bill and Senate amend-


ment. 


Special tax provisions: reorganization: The House bill 


provided rules on the effect of bankruptcy on the tax-


able year of the debtor and on tax return filing require-


ments for State and local taxes only. The House bill 


also exempted from State or local stamp taxes the issu-


ance, transfer, or exchange of a security, or the making 


or delivery of an instrument of transfer under a plan. 


The House bill also authorized the bankruptcy court to 


declare the tax effects of a reorganization plan after 


the proponent of the plan had requested a ruling from 


State or local tax authority and either had received an 


unfavorable ruling or the tax authority had not issued 


a ruling within 270 days. 


The Senate amendment deleted the rules concerning 


the taxable years of the debtor and tax return filing re-


quirements since the Federal rules were to be consid-


ered in the next Congress. It broadened the rule ex-


empting transfers of securities to include Federal 


stamp or similar taxes, if any. In addition, the Senate 


amendment deleted the provision which permitted the 


bankruptcy court to determine the tax effects of a 


plan. 


The House amendment retains the State and local 


rules in the House bill with one modification. Under 


the House amendment, the power of the bankruptcy 


court to declare the tax effects of the plan is limited to 


issues of law and not to questions of fact such as the al-


lowance of specific deductions. Thus, the bankruptcy 


court could declare whether the reorganization quali-


fied for taxfree status under State or local tax rules, 


but it could not declare the dollar amount of any tax 


attributes that survive the reorganization. 


SENATE REPORT NO. 95–989 


Section 1146 provides special tax rules applicable to 


Title 11 reorganizations. Subsection (a) provides that 


the taxable period of an individual debtor terminates 


on the date of the order for relief, unless the case has 
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been converted into a reorganization from a liquidation 


proceeding. 


Subsection (b) requires the trustee of the estate of an 


individual debtor in a reorganization to file a tax re-


turn for each taxable period while the case is pending 


after the order for relief. For corporations in chapter 


11, the trustee is required to file the tax returns due 


while the case is pending (sec. 346(c)(2)). 


Subsection (c) exempts from Federal, State, or local 


stamp taxes the issuance, transfer, or exchange of a se-


curity, or the making or delivery of an instrument of 


transfer under a plan. This subsection is derived from 


section 267 of the present Bankruptcy Act [section 667 


of former title 11]. 


Subsection (d) permits the court to authorize the pro-


ponent of a reorganization plan to request from the In-


ternal Revenue Service (or State or local tax author-


ity) an advance ruling on the tax effects of the pro-


posed plan. If a ruling is not obtained within 270 days 


after the request was made, or if a ruling is obtained 


but the proponent of the plan disagrees with the ruling, 


the bankruptcy court may resolve the dispute and de-


termine the tax effects of the proposed plan. 


Subsection (e) provides that prepetition taxes which 


are nondischargeable in a reorganization, and all taxes 


arising during the administration period of the case, 


may be assessed and collected from the debtor or the 


debtor’s successor in a reorganization (see sec. 505(c) of 


the bill). 


HOUSE REPORT NO. 95–595 


Section 1146 of title 11 specifies five subsections 


which embody special tax provisions that apply in a 


case under chapter 11 of title 11. Subsection (a) indi-


cates that the tax year of an individual debtor termi-


nates on the date of the order for relief under chapter 


11. Termination of the taxable year of the debtor com-


mences the tax period of the estate. If the case was con-


verted from chapter 7 of title 11 then the estate is cre-


ated as a separate taxable entity dating from the order 


for relief under chapter 7. If multiple conversion of the 


case occurs, then the estate is treated as a separate 


taxable entity on the date of the order for relief under 


the first chapter under which the estate is a separate 


taxable entity. 


Subsection (d) permits the court to authorize the pro-


ponent of a plan to request a taxing authority to de-


clare the tax effects of such plan. In the event of an ac-


tual controversy, the court may declare the tax effects 


of the plan of reorganization at any time after the ear-


lier of action by such taxing authority or 270 days after 


the request. Such a declaration, unless appealed, be-


comes a final judgment and binds any tax authority 


that was requested by the proponent to determine the 


tax effects of the plan. 


AMENDMENTS 


1984—Subsec. (c). Pub. L. 98–353, § 517(a), struck out 


‘‘State or local’’ before ‘‘law imposing a stamp tax’’. 


Subsec. (d)(1). Pub. L. 98–353, § 517(b), substituted ‘‘or’’ 


for ‘‘and’’. 


EFFECTIVE DATE OF 1984 AMENDMENT 


Amendment by Pub. L. 98–353 effective with respect 


to cases filed 90 days after July 10, 1984, see section 


552(a) of Pub. L. 98–353, set out as a note under section 


101 of this title. 


SECTION REFERRED TO IN OTHER SECTIONS 


This section is referred to in sections 106, 346, 348 of 


this title; title 28 section 2201. 


SUBCHAPTER IV—RAILROAD 


REORGANIZATION 


SUBCHAPTER REFERRED TO IN OTHER SECTIONS 


This subchapter is referred to in sections 103, 1113 of 


this title; title 45 sections 915, 1017. 


§ 1161. Inapplicability of other sections 


Sections 341, 343, 1102(a)(1), 1104, 1105, 1107, 


1129(a)(7), and 1129(c) of this title do not apply in 


a case concerning a railroad. 


(Pub. L. 95–598, Nov. 6, 1978, 92 Stat. 2641.) 


HISTORICAL AND REVISION NOTES 


SENATE REPORT NO. 95–989 


This section makes inapplicable sections of the bill 


which are either inappropriate in railroad reorganiza-


tions, or relate to matters which are otherwise dealt 


with in subchapter IV. 


SECTION REFERRED TO IN OTHER SECTIONS 


This section is referred to in section 103 of this title. 


§ 1162. Definition 


In this subchapter, ‘‘Board’’ means the ‘‘Sur-


face Transportation Board’’. 


(Added Pub. L. 104–88, title III, § 302(1), Dec. 29, 


1995, 109 Stat. 943.) 


PRIOR PROVISIONS 


A prior section 1162, Pub. L. 95–598, Nov. 6, 1978, 92 


Stat. 2641, defined ‘‘Commission’’, prior to repeal by 


Pub. L. 104–88, title III, § 302(1), Dec. 29, 1995, 109 Stat. 


943. 


EFFECTIVE DATE 


Section effective Jan. 1, 1996, see section 2 of Pub. L. 


104–88, set out as a note under section 701 of Title 49, 


Transportation. 


§ 1163. Appointment of trustee 


As soon as practicable after the order for relief 


the Secretary of Transportation shall submit a 


list of five disinterested persons that are quali-


fied and willing to serve as trustees in the case. 


The United States trustee shall appoint one of 


such persons to serve as trustee in the case. 


(Pub. L. 95–598, Nov. 6, 1978, 92 Stat. 2641; Pub. L. 


99–554, title II, § 226, Oct. 27, 1986, 100 Stat. 3102.) 


HISTORICAL AND REVISION NOTES 


LEGISLATIVE STATEMENTS 


Section 1163 of the House amendment represents a 


compromise between the House bill and Senate amend-


ment with respect to the appointment of a trustee in a 


railroad reorganization. As soon as practicable after 


the order for relief, the Secretary of Transportation is 


required to submit a list of five disinterested persons 


who are qualified to serve as trustee and the court will 


than appoint one trustee from the list to serve as trust-


ee in the case. 


The House amendment deletes section 1163 of the 


Senate amendment in order to cover intrastate rail-


roads in a case under subchapter IV of chapter 11. The 


bill does not confer jurisdiction on the Interstate Com-


merce Commission with respect to intrastate railroads. 


SENATE REPORT NO. 95–989 


[Section 1166 (enacted as section 1163)] Requires the 


court to appoint a trustee in every case. Since the 


trustee may employ whatever help he needs, multiple 


trusteeships are unnecessary and add to the cost of ad-


ministration. The present requirement of section 


77(c)(1) [section 205(c)(1) of former title 11] that the 


trustee be approved by the Interstate Commerce Com-


mission is unnecessary, since the trustee will be se-


lected either from the panel established under section 


606(f) of title 28, or someone certified by the Director of 
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the Administrative Office of the United States Courts 


as qualified to become a member of that panel. 


HOUSE REPORT NO. 95–595 


[Section 1162] This section [enacted as section 1163] 


requires the appointment of an independent trustee in 


a railroad reorganization case. The court may appoint 


one or more disinterested persons to serve as trustee in 


the case. 


AMENDMENTS 


1986—Pub. L. 99–554 amended section generally, sub-


stituting ‘‘relief the Secretary’’ for ‘‘relief, the Sec-


retary’’ and ‘‘The United States trustee shall appoint’’ 


for ‘‘The court shall appoint’’. 


EFFECTIVE DATE OF 1986 AMENDMENT 


Effective date and applicability of amendment by 


Pub. L. 99–554 dependent upon the judicial district in-


volved, see section 302(d), (e) of Pub. L. 99–554, set out 


as a note under section 581 of Title 28, Judiciary and 


Judicial Procedure. 


SECTION REFERRED TO IN OTHER SECTIONS 


This section is referred to in sections 322, 546, 1104 of 


this title. 


§ 1164. Right to be heard 


The Board, the Department of Transportation, 


and any State or local commission having regu-


latory jurisdiction over the debtor may raise 


and may appear and be heard on any issue in a 


case under this chapter, but may not appeal 


from any judgment, order, or decree entered in 


the case. 


(Pub. L. 95–598, Nov. 6, 1978, 92 Stat. 2641; Pub. L. 


104–88, title III, § 302(2), Dec. 29, 1995, 109 Stat. 


943.) 


HISTORICAL AND REVISION NOTES 


LEGISLATIVE STATEMENTS 


Section 1164 of the Senate amendment is deleted as a 


matter to be left to the Rules of Bankruptcy Proce-


dure. It is anticipated that the rules will require a peti-


tion in a railroad reorganization to be filed with the 


Interstate Commerce Commission and the Secretary of 


Transportation in a case concerning an interstate rail-


road. 


Section 1164 of the House amendment is derived from 


section 1163 of the House bill. The section makes clear 


that the Interstate Commerce Commission, the Depart-


ment of Transportation, and any State or local com-


mission having regulatory jurisdiction over the debtor 


may raise and appear and be heard on any issue in a 


case under subchapter IV of chapter 11, but may not ap-


peal from any judgment, order, or decree in the case. 


As under section 1109 of title 11, such intervening par-


ties are not parties in interest. 


HOUSE REPORT NO. 95–595 


[Section 1163] This section [enacted as section 1164] 


gives the same right to raise, and appear and be heard 


on, any issue in a railroad reorganization case to the 


Interstate Commerce Commission, the Department of 


Transportation, and any State or local commission 


having regulatory jurisdiction over the debtor as is 


given to the SEC and indenture trustees under section 


1109 in ordinary reorganization cases. The right of ap-


peal is denied the ICC, the Department of Transpor-


tation, and State and local regulatory agencies, the 


same as it is denied the SEC. 


AMENDMENTS 


1995—Pub. L. 104–88 substituted ‘‘Board’’ for ‘‘Com-


mission’’. 


EFFECTIVE DATE OF 1995 AMENDMENT 


Amendment by Pub. L. 104–88 effective Jan. 1, 1996, 


see section 2 of Pub. L. 104–88, set out as an Effective 


Date note under section 701 of Title 49, Transportation. 


§ 1165. Protection of the public interest 


In applying sections 1166, 1167, 1169, 1170, 1171, 


1172, 1173, and 1174 of this title, the court and the 


trustee shall consider the public interest in ad-


dition to the interests of the debtor, creditors, 


and equity security holders. 


(Pub. L. 95–598, Nov. 6, 1978, 92 Stat. 2641.) 


HISTORICAL AND REVISION NOTES 


LEGISLATIVE STATEMENTS 


Section 1165 of the House amendment represents a 


modification of sections 1165 and 1167 of the Senate 


amendment requiring the court and the trustee to con-


sider the broad, general public interest in addition to 


the interests of the debtor, creditors, and equity secu-


rity holders in applying specific sections of the sub-


chapter. 


SENATE REPORT NO. 95–989 


Section 1165 requires the court, in consideration of 


the relief to be granted upon the filing of an involun-


tary petition, to take into account the ‘‘public inter-


est’’ in the preservation of the debtor’s rail service. 


This is an important factor in railroad reorganization, 


which distinguishes them from other business reorga-


nizations. Hence, this section modifies the provisions in 


sections 303 and 305 that govern generally when the 


business of a debtor may continue to operate, when re-


lief under the Act sought should be granted, and when 


the petition should be dismissed. 


Section 1167 [enacted as section 1165] imposes on the 


trustee the obligations, in addition to his other duties 


and responsibilities, to take into account the ‘‘public 


interest’’ in the preservation of the debtor’s rail serv-


ice. 


§ 1166. Effect of subtitle IV of title 49 and of Fed-
eral, State, or local regulations 


Except with respect to abandonment under 


section 1170 of this title, or merger, modification 


of the financial structure of the debtor, or issu-


ance or sale of securities under a plan, the trust-


ee and the debtor are subject to the provisions 


of subtitle IV of title 49 that are applicable to 


railroads, and the trustee is subject to orders of 


any Federal, State, or local regulatory body to 


the same extent as the debtor would be if a peti-


tion commencing the case under this chapter 


had not been filed, but— 


(1) any such order that would require the ex-


penditure, or the incurring of an obligation for 


the expenditure, of money from the estate is 


not effective unless approved by the court; and 


(2) the provisions of this chapter are subject 


to section 601(b) of the Regional Rail Reorga-


nization Act of 1973. 


(Pub. L. 95–598, Nov. 6, 1978, 92 Stat. 2642; Pub. L. 


97–449, § 5(a)(2), Jan. 12, 1983, 96 Stat. 2442; Pub. 


L. 98–353, title III, § 518, July 10, 1984, 98 Stat. 388; 


Pub. L. 103–394, title V, § 501(d)(34), Oct. 22, 1994, 


108 Stat. 4146.) 


HISTORICAL AND REVISION NOTES 


LEGISLATIVE STATEMENTS 


Section 1166 of the House amendment is derived from 


sections 1164 and 1165 of the House bill. An alternative 
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proposal contained in section 1168(1) of the Senate bill 


is rejected as violative of the principle of equal treat-


ment of all creditors under title 11. 


SENATE REPORT NO. 95–989 


Section 1168 [enacted as section 1166] makes the 


trustee subject to the Interstate Commerce Act [49 


U.S.C. 10101 et seq.] and to lawful orders of the Inter-


state Commerce Commission, the U.S. Department of 


Transportation, and State and regulatory bodies. The 


approval of the court is required, however, if the order 


requires the expenditure of money or the incurring of 


an expenditure other than the payment of certain 


interline accounts. The limitation of ‘‘lawful orders’’ of 


State commissions to those involving ‘‘safety, location 


of tracks, and terminal facilities,’’ which is contained 


in present section 77(c)(2) [section 205(c)(2) of former 


title 11], is eliminated. 
Subsection (1) further provides that the debtor must 


pay in cash all amounts owed other carriers for current 


balances owed for interline freight, passenger and per 


diem, including incentive per diem, for periods both 


prior and subsequent to the filing of the petition, with-


out the necessity of court approval. 
Subsection (2) makes the provisions of the chapter 


subject to section 601(b) of the Regional Rail Reorga-


nization Act [45 U.S.C. 791(b)], which excludes the 


Interstate Commerce Commission from any participa-


tion in the reorganization of certain northeast rail-


roads that have transferred their rail properties to Con-


solidated Rail Corporation (Conrail). 


HOUSE REPORT NO. 95–595 


Section 1164 [enacted as section 1166] makes the debt-


or railroad subject to the provisions of the Interstate 


Commerce Act [49 U.S.C. 10101 et seq.] that are applica-


ble to railroads, and the trustee subject to the orders of 


the Interstate Commerce Commission to the same ex-


tent as the debtor would have been if the case had not 


been commenced. There are several exceptions. The 


section does not apply with respect to abandonment of 


rail lines, which is provided for under section 1169, or 


with respect to merger under a plan, modification of 


the financial structure of the debtor by reason of the 


plan, or the issuance or sale of securities under a plan. 


Further, the orders of the ICC are not effective if the 


order would require the expenditure or the incurring of 


an obligation for the expenditure of money from the es-


tate, unless approved by the court, and the provisions 


of this chapter are subject to section 601(b) of the Re-


gional Rail Reorganization Act of 1973 [45 U.S.C. 791(b)]. 
[Section 1165 (enacted as section 1166)] The same rules 


apply with respect to Federal, State, or local regula-


tions. The trustee is subject to the orders of a Federal, 


State, or local regulatory body to the same extent as 


the debtor would be if the case had not been com-


menced. However, any order that would require the ex-


penditure, or the incurring of an obligation for the ex-


penditure, of money is not effective under [until] ap-


proved by the court. 


REFERENCES IN TEXT 


Section 601(b) of the Regional Rail Reorganization 


Act of 1973, referred to in par. (2), is classified to sec-


tion 791(b) of Title 45, Railroads. 


AMENDMENTS 


1994—Par. (2). Pub. L. 103–394 struck out ‘‘(45 U.S.C. 


791(b))’’ after ‘‘Act of 1973’’. 
1984—Pub. L. 98–353 directed substitution of ‘‘subtitle 


IV of title 49’’ for ‘‘the Interstate Commerce Act (49 


U.S.C. 1 et seq.)’’, which substitution had previously 


been made by Pub. L. 97–449. 
1983—Pub. L. 97–449 substituted ‘‘subtitle IV of title 


49’’ for ‘‘Interstate Commerce Act’’ in section catch-


line, and ‘‘subtitle IV of title 49’’ for ‘‘the Interstate 


Commerce Act (49 U.S.C. 1 et seq.)’’ in text. 


EFFECTIVE DATE OF 1994 AMENDMENT 


Amendment by Pub. L. 103–394 effective Oct. 22, 1994, 


and not applicable with respect to cases commenced 


under this title before Oct. 22, 1994, see section 702 of 


Pub. L. 103–394, set out as a note under section 101 of 


this title. 


SECTION REFERRED TO IN OTHER SECTIONS 


This section is referred to in section 1165 of this title; 


title 28 section 959. 


§ 1167. Collective bargaining agreements 


Notwithstanding section 365 of this title, nei-


ther the court nor the trustee may change the 


wages or working conditions of employees of the 


debtor established by a collective bargaining 


agreement that is subject to the Railway Labor 


Act except in accordance with section 6 of such 


Act. 


(Pub. L. 95–598, Nov. 6, 1978, 92 Stat. 2642; Pub. L. 


103–394, title V, § 501(d)(35), Oct. 22, 1994, 108 Stat. 


4146.) 


HISTORICAL AND REVISION NOTES 


SENATE REPORT NO. 95–989 


Section 1176 [enacted as section 1167] is derived from 


present section 77(n) [section 205(n) of former title 11]. 


It provides that notwithstanding the general section 


governing the rejection of executory contracts (section 


365), neither the court nor the trustee may change the 


wages or working conditions of employees of the debtor 


established by a collective bargaining agreement that 


is subject to the Railway Labor Act [45 U.S.C. 151 et 


seq.], except in accordance with section 6 of that Act 


[45 U.S.C. 156]. As reported by the subcommittee this 


section provided that wages and salaries of rail employ-


ees could not be affected by the trustee, but that work 


rules could be rejected by the trustee. The reorganiza-


tion court was given the authority to review the trust-


ee’s decisions and to settle any disputes arising from 


the rejection. This provision was withdrawn by the full 


committee, and hearings will be conducted next year 


by the Human Resources Committee in the area of rail 


labor contracts and the trustee’s ability to reject them 


in a bankruptcy situation. 


HOUSE REPORT NO. 95–595 


Section 1167 is derived from present section 77(n) [sec-


tion 205(n) of former title 11]. It provides that notwith-


standing the general section governing the rejection of 


executory contracts (section 365), neither the court nor 


the trustee may change the wages or working condi-


tions of employees of the debtor established by a col-


lective bargaining agreement that is subject to the 


Railway Labor Act [45 U.S.C. 151 et seq.], except in ac-


cordance with section 6 of that Act [45 U.S.C. 156]. The 


subject of railway labor is too delicate and has too long 


a history for this code to upset established relation-


ships. The balance has been struck over the years. This 


provision continues that balance unchanged. 


REFERENCES IN TEXT 


The Railway Labor Act, referred to in text, is act 


May 20, 1926, ch. 347, 44 Stat. 577, as amended, which is 


classified principally to chapter 8 (§ 151 et seq.) of Title 


45, Railroads. Section 6 of the Act is classified to sec-


tion 156 of Title 45. For complete classification of this 


Act to the Code, see section 151 of Title 45 and Tables. 


AMENDMENTS 


1994—Pub. L. 103–394 struck out ‘‘(45 U.S.C. 151 et 


seq.)’’ after ‘‘Railway Labor Act’’ and ‘‘(45 U.S.C. 156)’’ 


after ‘‘such Act’’. 


EFFECTIVE DATE OF 1994 AMENDMENT 


Amendment by Pub. L. 103–394 effective Oct. 22, 1994, 


and not applicable with respect to cases commenced 


under this title before Oct. 22, 1994, see section 702 of 
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Pub. L. 103–394, set out as a note under section 101 of 


this title. 


SECTION REFERRED TO IN OTHER SECTIONS 


This section is referred to in section 1165 of this title. 


§ 1168. Rolling stock equipment 


(a)(1) The right of a secured party with a secu-


rity interest in or of a lessor or conditional ven-


dor of equipment described in paragraph (2) to 


take possession of such equipment in compli-


ance with an equipment security agreement, 


lease, or conditional sale contract, and to en-


force any of its other rights or remedies under 


such security agreement, lease, or conditional 


sale contract, to sell, lease, or otherwise retain 


or dispose of such equipment, is not limited or 


otherwise affected by any other provision of this 


title or by any power of the court, except that 


right to take possession and enforce those other 


rights and remedies shall be subject to section 


362, if— 
(A) before the date that is 60 days after the 


date of commencement of a case under this 


chapter, the trustee, subject to the court’s ap-


proval, agrees to perform all obligations of the 


debtor under such security agreement, lease, 


or conditional sale contract; and 
(B) any default, other than a default of a 


kind described in section 365(b)(2), under such 


security agreement, lease, or conditional sale 


contract— 
(i) that occurs before the date of com-


mencement of the case and is an event of de-


fault therewith is cured before the expira-


tion of such 60-day period; 
(ii) that occurs or becomes an event of de-


fault after the date of commencement of the 


case and before the expiration of such 60-day 


period is cured before the later of— 
(I) the date that is 30 days after the date 


of the default or event of the default; or 
(II) the expiration of such 60-day period; 


and 


(iii) that occurs on or after the expiration 


of such 60-day period is cured in accordance 


with the terms of such security agreement, 


lease, or conditional sale contract, if cure is 


permitted under that agreement, lease, or 


conditional sale contract. 


(2) The equipment described in this para-


graph— 
(A) is rolling stock equipment or accessories 


used on rolling stock equipment, including su-


perstructures or racks, that is subject to a se-


curity interest granted by, leased to, or condi-


tionally sold to a debtor; and 
(B) includes all records and documents relat-


ing to such equipment that are required, under 


the terms of the security agreement, lease, or 


conditional sale contract, that is to be surren-


dered or returned by the debtor in connection 


with the surrender or return of such equip-


ment. 


(3) Paragraph (1) applies to a secured party, 


lessor, or conditional vendor acting in its own 


behalf or acting as trustee or otherwise in behalf 


of another party. 
(b) The trustee and the secured party, lessor, 


or conditional vendor whose right to take pos-


session is protected under subsection (a) may 


agree, subject to the court’s approval, to extend 


the 60-day period specified in subsection (a)(1). 


(c)(1) In any case under this chapter, the trust-


ee shall immediately surrender and return to a 


secured party, lessor, or conditional vendor, de-


scribed in subsection (a)(1), equipment described 


in subsection (a)(2), if at any time after the date 


of commencement of the case under this chapter 


such secured party, lessor, or conditional vendor 


is entitled pursuant to subsection (a)(1) to take 


possession of such equipment and makes a writ-


ten demand for such possession of the trustee. 


(2) At such time as the trustee is required 


under paragraph (1) to surrender and return 


equipment described in subsection (a)(2), any 


lease of such equipment, and any security agree-


ment or conditional sale contract relating to 


such equipment, if such security agreement or 


conditional sale contract is an executory con-


tract, shall be deemed rejected. 


(d) With respect to equipment first placed in 


service on or prior to October 22, 1994, for pur-


poses of this section— 


(1) the term ‘‘lease’’ includes any written 


agreement with respect to which the lessor 


and the debtor, as lessee, have expressed in the 


agreement or in a substantially contempora-


neous writing that the agreement is to be 


treated as a lease for Federal income tax pur-


poses; and 


(2) the term ‘‘security interest’’ means a 


purchase-money equipment security interest. 


(e) With respect to equipment first placed in 


service after October 22, 1994, for purposes of this 


section, the term ‘‘rolling stock equipment’’ in-


cludes rolling stock equipment that is substan-


tially rebuilt and accessories used on such 


equipment. 


(Pub. L. 95–598, Nov. 6, 1978, 92 Stat. 2642; Pub. L. 


98–353, title III, § 519, July 10, 1984, 98 Stat. 388; 


Pub. L. 103–394, title II, § 201(b), Oct. 22, 1994, 108 


Stat. 4120; Pub. L. 106–181, title VII, § 744(a), Apr. 


5, 2000, 114 Stat. 175.) 


HISTORICAL AND REVISION NOTES 


LEGISLATIVE STATEMENTS 


Section 1168 of the House amendment incorporates a 


provision contained in section 1166 of the House bill in-


stead of the provision contained in section 1175 of the 


Senate amendment for the reasons stated in connection 


with the discussion of section 1110 of the House amend-


ment. 


SENATE REPORT NO. 95–989 


Section 1175 [enacted as section 1168] continues the 


protection accorded in present section 77(j) [section 


205(j) of former title 11] to the rights of holders of pur-


chase-money equipment security, and of lessors or con-


ditional vendors of railroad rolling stock, but accords 


to the trustee a limited period within which to assume 


the debtor’s obligation and to cure any defaults. The 


rights of such lenders are not affected by the automatic 


stay and related provisions of sections 362 and 363, or by 


any power of the court, unless (1) within 60 days after 


the commencement of the case (or such longer period 


as may be agreed to by the secured party, lessor or con-


ditional vendor) the trustees, with the approval of the 


court, agrees to perform all of the debtor’s obligations 


under the security agreement, lease or conditional sale 


contract, and (2) all defaults are cured within the 60- 


day period. Defaults described in section 365(b)(2)—de-
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faults which are breaches of provisions relating to the 


insolvency or financial condition of the debtor, or the 


commencement of a case under this title, or the ap-


pointment of a trustee—are for obvious reasons, ex-


cepted. 


HOUSE REPORT NO. 95–595 


[Section 1166] This section [enacted as section 1168], 


derived with changes from the last sentence of present 


section 77(j) [section 205(j) of former title 11], protects 


the interests of rolling stock equipment financers, 


while providing the trustee with some opportunity to 


cure defaults, agree to make payments, and retain and 


use the equipment. The provision is parallel to section 


1110, concerning aircraft equipment and vessels. 


AMENDMENTS 


2000—Pub. L. 106–181 amended section catchline and 


text generally, substituting present provisions consist-


ing of subsecs. (a) to (e) for former subsecs. (a) to (d) 


which contained somewhat similar provisions. 


1994—Pub. L. 103–394 amended section generally. Prior 


to amendment, section read as follows: 


‘‘(a) The right of a secured party with a purchase- 


money equipment security interest in, or of a lessor or 


conditional vendor of, whether as trustee or otherwise, 


rolling stock equipment or accessories used on such 


equipment, including superstructures and racks, that 


are subject to a purchase-money equipment security in-


terest granted by, leased to, or conditionally sold to, 


the debtor to take possession of such equipment in 


compliance with the provisions of a purchase-money 


equipment security agreement, lease, or conditional 


sale contract, as the case may be, is not affected by 


section 362 or 363 of this title or by any power of the 


court to enjoin such taking of possession, unless— 


‘‘(1) before 60 days after the date of the commence-


ment of a case under this chapter, the trustee, sub-


ject to the court’s approval, agrees to perform all ob-


ligations of the debtor under such security agree-


ment, lease, or conditional sale contract, as the case 


may be; and 


‘‘(2) any default, other than a default of a kind 


specified in section 365(b)(2) of this title, under such 


security agreement, lease, or conditional sale con-


tract, as the case may be— 


‘‘(A) that occurred before such date and is an 


event of default therewith is cured before the expi-


ration of such 60-day period; and 


‘‘(B) that occurs or becomes an event of default 


after such date is cured before the later of— 


‘‘(i) 30 days after the date of such default or 


event of default; and 


‘‘(ii) the expiration of such 60-day period. 


‘‘(b) The trustee and the secured party, lessor, or con-


ditional vendor, as the case may be, whose right to 


take possession is protected under subsection (a) of this 


section, may agree, subject to the court’s approval, to 


extend the 60-day period specified in subsection (a)(1) of 


this section.’’ 


1984—Subsec. (b). Pub. L. 98–353 inserted a comma 


after ‘‘approval’’. 


EFFECTIVE DATE OF 2000 AMENDMENT 


Amendment by Pub. L. 106–181 applicable only to fis-


cal years beginning after Sept. 30, 1999, see section 3 of 


Pub. L. 106–181, set out as a note under section 106 of 


Title 49, Transportation. 


EFFECTIVE DATE OF 1994 AMENDMENT 


Amendment by Pub. L. 103–394 effective Oct. 22, 1994, 


and not applicable with respect to cases commenced 


under this title before Oct. 22, 1994, see section 702 of 


Pub. L. 103–394, set out as a note under section 101 of 


this title. 


EFFECTIVE DATE OF 1984 AMENDMENT 


Amendment by Pub. L. 98–353 effective with respect 


to cases filed 90 days after July 10, 1984, see section 


552(a) of Pub. L. 98–353, set out as a note under section 


101 of this title. 


§ 1169. Effect of rejection of lease of railroad line 


(a) Except as provided in subsection (b) of this 


section, if a lease of a line of railroad under 


which the debtor is the lessee is rejected under 


section 365 of this title, and if the trustee, with-


in such time as the court fixes, and with the 


court’s approval, elects not to operate the leased 


line, the lessor under such lease, after such ap-


proval, shall operate the line. 


(b) If operation of such line by such lessor is 


impracticable or contrary to the public interest, 


the court, on request of such lessor, and after 


notice and a hearing, shall order the trustee to 


continue operation of such line for the account 


of such lessor until abandonment is ordered 


under section 1170 of this title, or until such op-


eration is otherwise lawfully terminated, which-


ever occurs first. 


(c) During any such operation, such lessor is 


deemed a carrier subject to the provisions of 


subtitle IV of title 49 that are applicable to rail-


roads. 


(Pub. L. 95–598, Nov. 6, 1978, 92 Stat. 2643; Pub. L. 


97–449, § 5(a)(3), Jan. 12, 1983, 96 Stat. 2442; Pub. 


L. 98–353, title III, § 520, July 10, 1984, 98 Stat. 


388.) 


HISTORICAL AND REVISION NOTES 


LEGISLATIVE STATEMENTS 


Section 1169 of the Senate amendment is deleted from 


the House amendment as unnecessary since 28 U.S.C. 


1407 treating with the judicial panel on multi-district 


litigation will apply by its terms to cases under title 


11. 


SENATE REPORT NO. 95–989 


Section 1177 [enacted as section 1169] continues, es-


sentially without change, the provisions relating to the 


rejection by the trustee of a lease of a line of railroad 


now contained in section 77(c)(6) [section 205(c)(6) of 


former title 11]. Subsection (a) requires the lessor of a 


line of railroad to operate it if the lease is rejected by 


the trustee and the trustee, with the approval of the 


court, elects not to operate the leased line. Subsection 


(b), however, further provides that if operation by the 


lessor is impractical or contrary to the public interest, 


the court shall require the trustee to operate the line 


for the account of the lessor until the operation is law-


fully terminated. Subsection (c) provides that during 


such operation, the lessor is a carrier subject to the 


Interstate Commerce Act [49 U.S.C. 10101 et seq.]. 


HOUSE REPORT NO. 95–595 


[Section 1168] This section [enacted as section 1169] 


governs the effect of the rejection by the trustee of an 


unexpired lease of railroad line under which the debtor 


is the lessee. If the trustee rejects such a lease, and if 


the trustee, within such time as the court allows, and 


with the approval of the court, elects not to operate 


the leased line, then the lessor under the lease must op-


erate the line. 


Subsection (b) excuses the lessor from the require-


ment to operate the line under certain circumstances. 


If operation of the line by the lessor is impracticable or 


contrary to the public interest, the court, on request of 


the lessor, must order the trustee to continue oper-


ation of the line for the account of the lessor until 


abandonment is ordered under section 1169, governing 


abandonments generally, or until the operation is 


otherwise lawfully terminated, such as by an order of 


the ICC. 
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Subsection (c) deems the lessor a carrier subject to 


the provisions of the Interstate Commerce Act [49 


U.S.C. 10101 et seq.] during the operation of the line be-


fore abandonment. 


AMENDMENTS 


1984—Subsec. (c). Pub. L. 98–353 directed substitution 


of ‘‘subtitle IV of title 49’’ for ‘‘the Interstate Com-


merce Act (49 U.S.C. 1 et seq.)’’, which substitution had 


previously been made by Pub. L. 97–449. 


1983—Subsec. (c). Pub. L. 97–449 substituted ‘‘subtitle 


IV of title 49’’ for ‘‘the Interstate Commerce Act (49 


U.S.C. § 1 et seq.)’’. 


SECTION REFERRED TO IN OTHER SECTIONS 


This section is referred to in section 1165 of this title. 


§ 1170. Abandonment of railroad line 


(a) The court, after notice and a hearing, may 


authorize the abandonment of all or a portion of 


a railroad line if such abandonment is— 


(1)(A) in the best interest of the estate; or 


(B) essential to the formulation of a plan; 


and 


(2) consistent with the public interest. 


(b) If, except for the pendency of the case 


under this chapter, such abandonment would re-


quire approval by the Board under a law of the 


United States, the trustee shall initiate an ap-


propriate application for such abandonment 


with the Board. The court may fix a time within 


which the Board shall report to the court on 


such application. 


(c) After the court receives the report of the 


Board, or the expiration of the time fixed under 


subsection (b) of this section, whichever occurs 


first, the court may authorize such abandon-


ment, after notice to the Board, the Secretary of 


Transportation, the trustee, any party in inter-


est that has requested notice, any affected ship-


per or community, and any other entity pre-


scribed by the court, and a hearing. 


(d)(1) Enforcement of an order authorizing 


such abandonment shall be stayed until the 


time for taking an appeal has expired, or, if an 


appeal is timely taken, until such order has be-


come final. 


(2) If an order authorizing such abandonment 


is appealed, the court, on request of a party in 


interest, may authorize suspension of service on 


a line or a portion of a line pending the deter-


mination of such appeal, after notice to the 


Board, the Secretary of Transportation, the 


trustee, any party in interest that has requested 


notice, any affected shipper or community, and 


any other entity prescribed by the court, and a 


hearing. An appellant may not obtain a stay of 


the enforcement of an order authorizing such 


suspension by the giving of a supersedeas bond 


or otherwise, during the pendency of such ap-


peal. 


(e)(1) In authorizing any abandonment of a 


railroad line under this section, the court shall 


require the rail carrier to provide a fair arrange-


ment at least as protective of the interests of 


employees as that established under section 


11347 1 of title 49. 


(2) Nothing in this subsection shall be deemed 


to affect the priorities or timing of payment of 


employee protection which might have existed 


in the absence of this subsection. 


(Pub. L. 95–598, Nov. 6, 1978, 92 Stat. 2643; Pub. L. 


96–448, title II, § 227(a), Oct. 14, 1980, 94 Stat. 1931; 


Pub. L. 98–353, title III, § 521, July 10, 1984, 98 


Stat. 388; Pub. L. 104–88, title III, § 302(2), Dec. 29, 


1995, 109 Stat. 943.) 


HISTORICAL AND REVISION NOTES 


SENATE REPORT NO. 95–989 


Subsection (a) of section 1178 [enacted as section 1170] 


permits the court to authorize the abandonment of a 


railroad line if the abandonment is consistent with the 


public interest and either in the best interest of the es-


tate or essential to the formulation of a plan. This 


avoids the normal abandonment requirements of gener-


ally applicable railroad regulatory law. 


Subsection (b) permits some participation by the 


Interstate Commerce Commission in the abandonment 


process. The Commission’s role, however, is only advi-


sory. The Commission will represent the public inter-


est, while the trustee and various creditors and equity 


security holders will represent the interests of those 


who have invested money in the enterprise. The court 


will balance the various interests and make an appro-


priate decision. The subsection specifies that if, except 


for the pendency of the railroad reorganization case, 


the proposed abandonment would require Commission 


approval, then the trustee, with the approval of the 


court, must initiate an application for the abandon-


ment with the Commission. The court may then fix a 


time within which the Commission must report to the 


court on the application. 


Subsection (c) permits the court to act after it has 


received the report of the Commission or the time fixed 


under subsection (b) has expired, whichever occurs 


first. The court may then authorize the abandonment 


after notice and a hearing. The notice must go to the 


Commission, the Secretary of Transportation, the 


trustee, and party in interest that has requested no-


tice, any affected shipper or community, and any other 


entity that the court specifies. 


Subsection (d) stays the enforcement of an abandon-


ment until the time for taking an appeal has expired, 


or if an appeal has been taken, until the order has be-


come final. However, the court may, and after notice 


and a hearing, on request of a party in interest author-


ize termination of service on the line or a portion of 


the line pending the determination of the appeal. The 


notice required is the same as that required under sub-


section (c). If the court authorizes termination of serv-


ice pending determination of the appeal, an appellant 


may not obtain a stay of the enforcement of the order 


authorizing termination, either by the giving of a su-


persedeas bond or otherwise, during the pendency of 


the appeal. 


REFERENCES IN TEXT 


Section 11347 of title 49, referred to in subsec. (e)(1), 


was omitted in the general amendment of subtitle IV of 


Title 49, Transportation, by Pub. L. 104–88, title I, 


§ 102(a), Dec. 29, 1995, 109 Stat. 804. For provisions simi-


lar to those contained in section 11347, see section 


11326(a) of Title 49. 


AMENDMENTS 


1995—Subsecs. (b), (c), (d)(2). Pub. L. 104–88 sub-


stituted ‘‘Board’’ for ‘‘Commission’’ wherever appear-


ing. 


1984—Subsec. (a). Pub. L. 98–353, § 521(a), inserted ‘‘of 


all or a portion’’ after ‘‘the abandonment’’. 


Subsec. (c). Pub. L. 98–353, § 521(b), inserted a comma 


after ‘‘abandonment’’. 


Subsec. (d)(2). Pub. L. 98–353, § 521(c), substituted 


‘‘such abandonment’’ for ‘‘the abandonment of a rail-


road line’’, and ‘‘suspension’’ for ‘‘termination’’ in two 


places. 
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1980—Subsec. (e). Pub. L. 96–448 added subsec. (e). 


EFFECTIVE DATE OF 1995 AMENDMENT 


Amendment by Pub. L. 104–88 effective Jan. 1, 1996, 


see section 2 of Pub. L. 104–88, set out as an Effective 


Date note under section 701 of Title 49, Transportation. 


EFFECTIVE DATE OF 1984 AMENDMENT 


Amendment by Pub. L. 98–353 effective with respect 


to cases filed 90 days after July 10, 1984, see section 


552(a) of Pub. L. 98–353, set out as a note under section 


101 of this title. 


EFFECTIVE DATE OF 1980 AMENDMENT 


Section 710 of Pub. L. 96–448 provided that: 


‘‘(a) Except as provided in subsections (b), (c), and (d) 


of this section, the provisions of this Act and the 


amendments made by this Act [see Tables for classi-


fication] shall take effect on October 1, 1980. 


‘‘(b) Section 206 of this Act [enacting former section 


10712 of Title 49, Transportation] shall take effect on 


January 1, 1981. 


‘‘(c) Section 218(b) of this Act [amending former sec-


tion 10705 of Title 49] shall take effect on October 1, 


1983. 


‘‘(d) Section 701 of this Act [enacting section 1018 of 


Title 45, Railroads, and amending sections 231f, 825, 906, 


913, 914, 1002, 1005, 1007, and 1008 of Title 45] shall take 


effect on the date of enactment of this Act [Oct. 14, 


1980].’’ 


SECTION REFERRED TO IN OTHER SECTIONS 


This section is referred to in sections 1165, 1166, 1169, 


1172 of this title; title 45 sections 904, 915. 


§ 1171. Priority claims 


(a) There shall be paid as an administrative 


expense any claim of an individual or of the per-


sonal representative of a deceased individual 


against the debtor or the estate, for personal in-


jury to or death of such individual arising out of 


the operation of the debtor or the estate, wheth-


er such claim arose before or after the com-


mencement of the case. 


(b) Any unsecured claim against the debtor 


that would have been entitled to priority if a re-


ceiver in equity of the property of the debtor 


had been appointed by a Federal court on the 


date of the order for relief under this title shall 


be entitled to the same priority in the case 


under this chapter. 


(Pub. L. 95–598, Nov. 6, 1978, 92 Stat. 2643; Pub. L. 


98–353, title III, § 522, July 10, 1984, 98 Stat. 388.) 


HISTORICAL AND REVISION NOTES 


LEGISLATIVE STATEMENTS 


Section 1171 of the House amendment is derived from 


section 1170 of the House bill in lieu of section 1173(a)(9) 


of the Senate amendment. 


HOUSE REPORT NO. 95–595 


[Section 1170] This section [enacted as section 1171] is 


derived from current law. Subsection (a) grants an ad-


ministrative expense priority to the claim of any indi-


vidual (or of the personal representative of a deceased 


individual) against the debtor or the estate for personal 


injury to or death of the individual arising out of the 


operation of the debtor railroad or the estate, whether 


the claim arose before or after commencement of the 


case. The priority under current law, found in section 


77(n) [section 205(n) of former title 11], applies only to 


employees of the debtor. This subsection expands the 


protection provided. 


Subsection (b) follows present section 77(b) of the 


Bankruptcy Act [section 205(b) of former title 11] by 


giving priority to any unsecured claims that would be 


entitled to priority if a receiver in equity of the prop-


erty of the debtor had been appointed by a Federal 


court on the date of the order for relief under the bank-


ruptcy laws. As under current law, the courts will de-


termine the precise contours of the priority recognized 


by this subsection in each case. 


AMENDMENTS 


1984—Subsec. (b). Pub. L. 98–353 substituted ‘‘the 


same’’ for ‘‘such’’. 


EFFECTIVE DATE OF 1984 AMENDMENT 


Amendment by Pub. L. 98–353 effective with respect 


to cases filed 90 days after July 10, 1984, see section 


552(a) of Pub. L. 98–353, set out as a note under section 


101 of this title. 


SECTION REFERRED TO IN OTHER SECTIONS 


This section is referred to in section 1165 of this title. 


§ 1172. Contents of plan 


(a) In addition to the provisions required or 


permitted under section 1123 of this title, a 


plan— 
(1) shall specify the extent to and the means 


by which the debtor’s rail service is proposed 


to be continued, and the extent to which any 


of the debtor’s rail service is proposed to be 


terminated; and 
(2) may include a provision for— 


(A) the transfer of any or all of the operat-


ing railroad lines of the debtor to another 


operating railroad; or 
(B) abandonment of any railroad line in 


accordance with section 1170 of this title. 


(b) If, except for the pendency of the case 


under this chapter, transfer of, or operation of 


or over, any of the debtor’s rail lines by an en-


tity other than the debtor or a successor to the 


debtor under the plan would require approval by 


the Board under a law of the United States, then 


a plan may not propose such a transfer or such 


operation unless the proponent of the plan initi-


ates an appropriate application for such a trans-


fer or such operation with the Board and, within 


such time as the court may fix, not exceeding 


180 days, the Board, with or without a hearing, 


as the Board may determine, and with or with-


out modification or condition, approves such ap-


plication, or does not act on such application. 


Any action or order of the Board approving, 


modifying, conditioning, or disapproving such 


application is subject to review by the court 


only under sections 706(2)(A), 706(2)(B), 706(2)(C), 


and 706(2)(D) of title 5. 
(c)(1) In approving an application under sub-


section (b) of this section, the Board shall re-


quire the rail carrier to provide a fair arrange-


ment at least as protective of the interests of 


employees as that established under section 


11347 1 of title 49. 
(2) Nothing in this subsection shall be deemed 


to affect the priorities or timing of payment of 


employee protection which might have existed 


in the absence of this subsection. 


(Pub. L. 95–598, Nov. 6, 1978, 92 Stat. 2644; Pub. L. 


96–448, title II, § 227(b), Oct. 14, 1980, 94 Stat. 1931; 


Pub. L. 104–88, title III, § 302(2), Dec. 29, 1995, 109 


Stat. 943.) 
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HISTORICAL AND REVISION NOTES 


LEGISLATIVE STATEMENTS 


Section 1172 of the House amendment is derived from 


section 1171 of the House bill in preference to section 


1170 of the Senate amendment with the exception that 


section 1170(4) of the Senate amendment is incor-


porated into section 1172(a)(1) of the House amendment. 


Section 1172(b) of the House amendment is derived 


from section 1171(c) of the Senate amendment. The sec-


tion gives the Interstate Commerce Commission the ex-


clusive power to approve or disapprove the transfer of, 


or operation of or over, any of the debtor’s rail lines 


over which the Commission has jurisdiction, subject to 


review under the Administrative Procedures Act [5 


U.S.C. 551 et seq. and 701 et seq.]. The section does not 


apply to a transfer of railroad lines to a successor of 


the debtor under a plan of reorganization by merger or 


otherwise. 


The House amendment deletes section 1171(a) of the 


Senate amendment as a matter to be determined by the 


Rules of Bankruptcy Procedure. It is anticipated that 


the rules will specify the period of time, such as 18 


months, within which a trustee must file with the 


court a proposed plan of reorganization for the debtor 


or a report why a plan cannot be formulated. Incorpo-


ration by reference of section 1121 in section 1161 of 


title 11 means that a party in interest will also have a 


right to file a plan of reorganization. This differs from 


the position taken in the Senate amendment which 


would have permitted the Interstate Commerce Com-


mission to file a plan of reorganization. 


SENATE REPORT NO. 95–989 


Section 1170 adds to the general provisions required 


or permitted in reorganization plans by section 1123. 


Subsection (1) requires that a reorganization plan 


under the railroad subchapter specify the means by 


which the value of the claims of creditors and the in-


terests of equity holders which are materially and ad-


versely affected by the plan are to be realized. Sub-


section (2) permits a plan to include provisions for the 


issuance of warrants. Subsection (3) requires that the 


plan provide for fixed charges by probable earnings for 


their payment. Subsection (4) requires that the plan 


specify the means by which, and the extent to which, 


the debtor’s rail service is to be continued, and shall 


identify any rail service to be terminated. Subsection 


(5) permits other appropriate provisions not inconsist-


ent with the chapter. With the exception of subsection 


(4), the requirements are comparable to those of 


present section 77(b) [section 205(b) of former title 11]; 


subsection (4) emphasizes the public interest in the 


preservation of rail transportation. 


Section 1171 imposes on the court, rather than the 


Interstate Commerce Commission, as in present section 


77 [section 205 of former title 11], the responsibility for 


the plan of reorganization. The Commission is empow-


ered to make final decisions subject only to review by 


the court under the standards of the Administrative 


Procedure Act [5 U.S.C. 551 et seq. and 701 et seq.] as to 


any part of the plan which deals with transportation 


matters, such as the grant of operating rights of or 


over, or transfer of, the debtor’s rail lines to other car-


riers. 


Subsection (a) requires the trustee to file a plan of re-


organization within 18 months after the petition is 


filed, and permits the court, for good cause shown, to 


extend such time limit. Subsection (b) permits a plan 


to be proposed by any interested person, and permits 


the trustee to revise his plan at any time before it is 


approved by the court. 


Subsections (c), (d) and (e) require the court, when a 


plan is submitted by the trustee or, if the court deems 


it worthy of consideration, a plan submitted is pro-


posed by any other person proposes the transfer of, or 


operation of or over, any of the debtor’s lines by other 


carriers, to refer to such provisions of the plan to the 


Interstate Commerce Commission. The Commission, 


within 240 days, and after a hearing if the Commission 


so determines, is to report to the court the effects of 


such provisions of the plan in the light of national 


transportation policy and sections 5(3)(f)(A), (B), and 


(D), (F)–(I) of the Interstate Commerce Act [49 U.S.C. 


11350(b)(1), (2), (4), (6)–(9)]. The report of the Commis-


sion is conclusive in all further hearings on the plan by 


the court, subject only to review pursuant to 5 U.S.C. 


706(2)(A)–(D). 


HOUSE REPORT NO. 95–595 


[Section 1171 (enacted as section 1172)] A plan in a 


railroad reorganization case may include provisions in 


addition to those required and permitted under an ordi-


nary reorganization plan. It may provide for the trans-


fer of any or all of the operating railroad lines of the 


debtor to another operating railroad. 


Paragraph (1) contemplates a liquidating plan for the 


debtor’s rail lines, much as occurred in the Penn Cen-


tral case by transfer of operating lines to ConRail. 


Such a liquidating plan is not per se contrary to the 


public interest, and the court will have to determine on 


a case-by-case basis, with the guidance of the Inter-


state Commerce Commission and of other parties in in-


terest, whether the particular plan proposed is in the 


public interest, as required under proposed 11 U.S.C. 


1172(3). 


The plan may also provide for abandonment in ac-


cordance with section 1169, governing abandonment 


generally. Neither of these provisions in a plan, trans-


fer or abandonment of lines, requires ICC approval. 


Confirmation of the plan by the court authorizes the 


debtor to comply with the plan in accordance with sec-


tion 1142(a) notwithstanding any bankruptcy law to the 


contrary. 


REFERENCES IN TEXT 


Section 11347 of title 49, referred to in subsec. (c)(1), 


was omitted in the general amendment of subtitle IV of 


Title 49, Transportation, by Pub. L. 104–88, title I, 


§ 102(a), Dec. 29, 1995, 109 Stat. 804. For provisions simi-


lar to those contained in section 11347, see section 


11326(a) of Title 49. 


AMENDMENTS 


1995—Subsecs. (b), (c)(1). Pub. L. 104–88 substituted 


‘‘Board’’ for ‘‘Commission’’ wherever appearing. 


1980—Subsec. (c). Pub. L. 96–448 added subsec. (c). 


EFFECTIVE DATE OF 1995 AMENDMENT 


Amendment by Pub. L. 104–88 effective Jan. 1, 1996, 


see section 2 of Pub. L. 104–88, set out as an Effective 


Date note under section 701 of Title 49, Transportation. 


EFFECTIVE DATE OF 1980 AMENDMENT 


Amendment by Pub. L. 96–448 effective Oct. 1, 1980, 


see section 710(a) of Pub. L. 96–448, set out as a note 


under section 1170 of this title. 


NONAPPLICATION OF SUBSEC. (c) 


For provision that subsec. (c) of this section does not 


apply to Amtrak and its employees, see section 142(d) 


of Pub. L. 105–134, set out in an Employee Protection 


Reforms note under section 24706 of Title 49, Transpor-


tation. 


SECTION REFERRED TO IN OTHER SECTIONS 


This section is referred to in section 1165 of this title. 


§ 1173. Confirmation of plan 


(a) The court shall confirm a plan if— 


(1) the applicable requirements of section 


1129 of this title have been met; 


(2) each creditor or equity security holder 


will receive or retain under the plan property 


of a value, as of the effective date of the plan, 


that is not less than the value of property that 
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each such creditor or equity security holder 


would so receive or retain if all of the operat-


ing railroad lines of the debtor were sold, and 


the proceeds of such sale, and the other prop-


erty of the estate, were distributed under 


chapter 7 of this title on such date; 


(3) in light of the debtor’s past earnings and 


the probable prospective earnings of the reor-


ganized debtor, there will be adequate cov-


erage by such prospective earnings of any 


fixed charges, such as interest on debt, amor-


tization of funded debt, and rent for leased 


railroads, provided for by the plan; and 


(4) the plan is consistent with the public in-


terest. 


(b) If the requirements of subsection (a) of this 


section are met with respect to more than one 


plan, the court shall confirm the plan that is 


most likely to maintain adequate rail service in 


the public interest. 


(Pub. L. 95–598, Nov. 6, 1978, 92 Stat. 2644; Pub. L. 


98–353, title III, § 523, July 10, 1984, 98 Stat. 388.) 


HISTORICAL AND REVISION NOTES 


LEGISLATIVE STATEMENTS 


Section 1173 of the House amendment concerns con-


firmation of a plan of railroad reorganization and is de-


rived from section 1172 of the House bill as modified. In 


particular, section 1173(a)(3) of the House amendment is 


derived from section 1170(3) of the Senate amendment. 


Section 1173(b) is derived from section 1173(a)(8) of the 


Senate amendment. 


SENATE REPORT NO. 95–989 


Section 1173 adapts the provisions dealing with reor-


ganization plans generally contained in section 1130 to 


the particular requirements of railroad reorganization 


plans, as set out in present section 77(e) [section 205(e) 


of former title 11]. Subsection (a) specifies the findings 


which the court must make before approving a plan: (1) 


The plan complies with the applicable provisions of the 


chapter; (2) the proponent of the plan complies with the 


applicable provisions of the chapter; (3) the plan has 


been proposed in good faith; (4) any payments for serv-


ices or for costs or expenses in connection with the case 


or the plan are disclosed to the court and are reason-


able, or, if to be paid later, are subject to the approval 


of the court as reasonable; (5) the proponent of the plan 


has disclosed the identity and affiliations of the indi-


viduals who will serve as directors, officers, or voting 


trustees, such appointments or continuations in office 


are consistent with the interests of creditors, equity se-


curity holders, and the proponent the public, and has 


disclosed the identity and compensation of any insider 


who will be employed or retained under the plan; (6) 


that rate changes proposed in the plan have been ap-


proved by the appropriate regulatory commission, or 


that the plan is contingent on such approval; (7) that 


confirmation of the plan is not likely to be followed by 


further reorganization or liquidation, unless it is con-


templated by the plan; (8) that the plan, if there is 


more than one, is the one most likely to maintain ade-


quate rail service and (9) that the plan provides the pri-


ority traditionally accorded by section 77(b) [section 


205(b) of former title 11] to claims by rail creditors for 


necessary services rendered during the 6 months pre-


ceding the filing of the petition in bankruptcy. 


Subsection (b) continues the present power of the 


court in section 77(e) [section 205(e) of former title 11] 


to confirm a plan over the objections of creditors or eq-


uity security holders who are materially and adversely 


affected. The subsection also confirms the authority of 


the court to approve a transfer of all or part of a debt-


or’s property or its merger over the objections of eq-


uity security holders if it finds (1) that the ‘‘public in-


terest’’ in continued rail transportation outweighs any 


adverse effect on creditors and equity security holders, 


and (2) that the plan is fair and equitable, affords due 


recognition to the rights of each class, and does not 


discriminate unfairly against any class. 


Subsection (c) permits modification of a plan con-


firmed by a final order only for fraud. 


HOUSE REPORT NO. 95–595 


[Section 1172] This section [enacted as section 1173] 


requires the court to confirm a plan if the applicable 


requirements of section 1129 (relating to confirmation 


of reorganization plans generally) are met, if the best 


interest test is met, and if the plan is compatible with 


the public interest. 


The test in this paragraph is similar to the test pre-


scribed for ordinary corporate reorganizations. How-


ever, since a railroad cannot liquidate its assets and 


sell them for scrap to satisfy its creditors, the test fo-


cuses on the value of the railroad as a going concern. 


That is, the test is based on what the assets, sold as op-


erating rail lines, would bring. 


The public interest requirement, found in current 


law, will now be decided by the court, with the ICC rep-


resenting the public interest before the court, rather 


than in the first instance by the ICC. Liquidation of the 


debtor is not, per se, contrary to the public interest. 


AMENDMENTS 


1984—Subsec. (a)(4). Pub. L. 98–353 substituted ‘‘con-


sistent’’ for ‘‘compatible’’. 


EFFECTIVE DATE OF 1984 AMENDMENT 


Amendment by Pub. L. 98–353 effective with respect 


to cases filed 90 days after July 10, 1984, see section 


552(a) of Pub. L. 98–353, set out as a note under section 


101 of this title. 


SECTION REFERRED TO IN OTHER SECTIONS 


This section is referred to in sections 347, 1165, 1174 of 


this title; title 26 section 354. 


§ 1174. Liquidation 


On request of a party in interest and after no-


tice and a hearing, the court may, or, if a plan 


has not been confirmed under section 1173 of this 


title before five years after the date of the order 


for relief, the court shall, order the trustee to 


cease the debtor’s operation and to collect and 


reduce to money all of the property of the estate 


in the same manner as if the case were a case 


under chapter 7 of this title. 


(Pub. L. 95–598, Nov. 6, 1978, 92 Stat. 2644.) 


HISTORICAL AND REVISION NOTES 


LEGISLATIVE STATEMENTS 


Section 1174 of the House amendment represents a 


compromise between the House bill and Senate amend-


ment on the issue of liquidation of a railroad. The pro-


vision permits a party in interest at any time to re-


quest liquidation. In addition, if a plan has not been 


confirmed under section 1173 of the House amendment 


before 5 years after the date of order for relief, the 


court must order the trustee to cease the debtor’s oper-


ation and to collect and reduce to money all of the 


property of the estate in the same manner as if the case 


were a case under chapter 7 of title 11. The approach 


differs from the conversion to chapter 7 under section 


1174 of the Senate bill in order to make special provi-


sions contained in subchapter IV of chapter 11 applica-


ble to liquidation. However, maintaining liquidation in 


the context of chapter 11 is not intended to delay liq-


uidation of the railroad to a different extent than if the 


case were converted to chapter 7. 


Although the House amendment does not adopt provi-


sions contained in sections 1170(1), (2), (3), or (5), of the 
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Senate amendment such provisions are contained ex-


plicitly or implicitly in section 1123 of the House 


amendment. 


SENATE REPORT NO. 95–989 


Section 1174 permits the court to convert the case to 


a liquidation under chapter 7 if the court finds that the 


debtor cannot be reorganized, or if various time limits 


specified in the subchapter are not met. Section 77 [sec-


tion 205 of former title 11] does not authorize a liquida-


tion of a railroad under the Bankruptcy Act [former 


title 11]. If the railroad is not reorganizable, the only 


action open to the court is to dismiss the petition, 


which would in all likelihood be followed by a State 


court receivership, with all of its attendant disadvan-


tages. If reorganization is impossible, the debtor should 


be liquidated under the Bankruptcy Act. 


SECTION REFERRED TO IN OTHER SECTIONS 


This section is referred to in section 1165 of this title. 


CHAPTER 12—ADJUSTMENT OF DEBTS OF A 
FAMILY FARMER WITH REGULAR ANNUAL 
INCOME 


SUBCHAPTER I—OFFICERS, ADMINISTRATION, 


AND THE ESTATE 


Sec. 


1201. Stay of action against codebtor. 


1202. Trustee. 


1203. Rights and powers of debtor. 


1204. Removal of debtor as debtor in possession. 


1205. Adequate protection. 


1206. Sales free of interests. 


1207. Property of the estate. 


1208. Conversion or dismissal. 


SUBCHAPTER II—THE PLAN 


1221. Filing of plan. 


1222. Contents of plan. 


1223. Modification of plan before confirmation. 


1224. Confirmation hearing. 


1225. Confirmation of plan. 


1226. Payments. 


1227. Effect of confirmation. 


1228. Discharge. 


1229. Modification of plan after confirmation. 


1230. Revocation of an order of confirmation. 


1231. Special tax provisions. 


TERMINATION OF CHAPTER 


For termination of reenactment of this chap-


ter by section 149(a) of Pub. L. 105–277, as 


amended, see Repeal, Reenactment, and Termi-


nation of Chapter note set out under section 


1201 of this title. 


CODIFICATION 


Chapter repealed effective Oct. 1, 1998, by Pub. L. 


99–554, title III, § 302(f), Oct. 27, 1986, 100 Stat. 3124, as 


amended by Pub. L. 103–65, § 1, Aug. 6, 1993, 107 Stat. 311. 


Chapter, as in effect on Sept. 30, 1998, reenacted by Pub. 


L. 105–277, div. C, title I, § 149(a), Oct. 21, 1998, 112 Stat. 


2681–610, for the period beginning on Oct. 1, 1998, and 


ending on Apr. 1, 1999. Pub. L. 105–277, § 149(a), as subse-


quently amended by Pub. L. 106–5, Pub. L. 106–70, Pub. 


L. 107–8, and Pub. L. 107–17, provided that this chapter, 


as in effect on May 31, 2001, is reenacted for the period 


beginning on June 1, 2001, and ending on Oct. 1, 2001. 


See Repeal, Reenactment, and Termination of Chapter 


note set out under section 1201 of this title. 


CHAPTER REFERRED TO IN OTHER SECTIONS 


This chapter is referred to in sections 101, 103, 109, 321, 


326, 327, 329, 330, 346, 347, 362, 363, 365, 502, 706, 1106, 1112, 


1306, 1307 of this title; title 7 sections 2005, 2008h; title 


20 section 1087; title 28 sections 157, 586, 1930. 


SUBCHAPTER I—OFFICERS, 


ADMINISTRATION, AND THE ESTATE 


§ 1201. Stay of action against codebtor 


(a) Except as provided in subsections (b) and 


(c) of this section, after the order for relief 


under this chapter, a creditor may not act, or 


commence or continue any civil action, to col-


lect all or any part of a consumer debt of the 


debtor from any individual that is liable on such 


debt with the debtor, or that secured such debt, 


unless— 


(1) such individual became liable on or se-


cured such debt in the ordinary course of such 


individual’s business; or 


(2) the case is closed, dismissed, or converted 


to a case under chapter 7 of this title. 


(b) A creditor may present a negotiable instru-


ment, and may give notice of dishonor of such 


an instrument. 


(c) On request of a party in interest and after 


notice and a hearing, the court shall grant relief 


from the stay provided by subsection (a) of this 


section with respect to a creditor, to the extent 


that— 


(1) as between the debtor and the individual 


protected under subsection (a) of this section, 


such individual received the consideration for 


the claim held by such creditor; 


(2) the plan filed by the debtor proposes not 


to pay such claim; or 


(3) such creditor’s interest would be irrep-


arably harmed by continuation of such stay. 


(d) Twenty days after the filing of a request 


under subsection (c)(2) of this section for relief 


from the stay provided by subsection (a) of this 


section, such stay is terminated with respect to 


the party in interest making such request, un-


less the debtor or any individual that is liable 


on such debt with the debtor files and serves 


upon such party in interest a written objection 


to the taking of the proposed action. 


(Added and amended Pub. L. 99–554, title II, § 255, 


title III, § 302(f), Oct. 27, 1986, 100 Stat. 3105, 3124; 


Pub. L. 105–277, div. C, title I, § 149(a), Oct. 21, 


1998, 112 Stat. 2681–610; Pub. L. 106–5, § 1(1), (2), 


Mar. 30, 1999, 113 Stat. 9; Pub. L. 106–70, § 1, Oct. 


9, 1999, 113 Stat. 1031; Pub. L. 107–8, § 1, May 11, 


2001, 115 Stat. 10; Pub. L. 107–17, § 1, June 26, 2001, 


115 Stat. 151.) 


TERMINATION OF SECTION 


For termination of reenactment of this section 


by section 149(a) of Pub. L. 105–277, as amend-


ed, see Repeal, Reenactment, and Termination 


of Chapter note below. 


CODIFICATION 


For repeal of section effective Oct. 1, 1998, and subse-


quent reenactment of section for specific periods, see 


note set out preceding section 1201 of this title. 


EFFECTIVE DATE OF 2001 AMENDMENTS 


Pub. L. 107–17, § 2, June 26, 2001, 115 Stat. 151, provided 


that: ‘‘The amendments made by section 1 [amending 


this section and sections 1202 to 1208 and 1221 to 1231 of 


this title and amending provisions set out as a note 


under this section] shall take effect on June 1, 2001.’’ 


Pub. L. 107–8, § 2, May 11, 2001, 115 Stat. 10, provided 


that: ‘‘The amendments made by section 1 [amending 


this section and sections 1202 to 1208 and 1221 to 1231 of 
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this title and amending provisions set out as a note 


under this section] shall take effect on July 1, 2000.’’ 


EFFECTIVE DATE OF 1999 AMENDMENTS 


Pub. L. 106–70, § 2, Oct. 9, 1999, 113 Stat. 1031, provided 


that: ‘‘The amendments made by section 1 [amending 


this section and sections 1202 to 1208 and 1221 to 1231 of 


this title and amending provisions set out as a note 


under this section] shall take effect on October 1, 1999.’’ 


Pub. L. 106–5, § 2, Mar. 30, 1999, 113 Stat. 9, provided 


that: ‘‘The amendments made by section 1 [amending 


this section and sections 1202 to 1208 and 1221 to 1231 of 


this title and amending provisions set out as a note 


under this section] shall take effect on April 1, 1999.’’ 


EFFECTIVE DATE 


Chapter effective 30 days after Oct. 27, 1986, but not 


applicable to cases commenced under this title before 


that date, see section 302(a), (c)(1) of Pub. L. 99–554, set 


out as a note under section 581 of Title 28, Judiciary 


and Judicial Procedure. 


REPEAL, REENACTMENT, AND TERMINATION OF CHAPTER 


Pub. L. 105–277, div. C, title I, § 149, Oct. 21, 1998, 112 


Stat. 2681–610, as amended by Pub. L. 106–5, § 1, Mar. 30, 


1999, 113 Stat. 9; Pub. L. 106–70, § 1, Oct. 9, 1999, 113 Stat. 


1031; Pub. L. 107–8, § 1, May 11, 2001, 115 Stat. 10; Pub. L. 


107–17, § 1, June 26, 2001, 115 Stat. 151, provided that: 


‘‘(a) Chapter 12 of title 11 of the United States Code, 


as in effect on May 31, 2001, is hereby reenacted for the 


period beginning on June 1, 2001, and ending on October 


1, 2001. 


‘‘(b) All cases commenced or pending under chapter 12 


of title 11, United States Code, as reenacted under sub-


section (a), and all matters and proceedings in or relat-


ing to such cases, shall be conducted and determined 


under such chapter as if such chapter were continued in 


effect after October 1, 2001. The substantive rights of 


parties in connection with such cases, matters, and 


proceedings shall continue to be governed under the 


laws applicable to such cases, matters, and proceedings 


as if such chapter were continued in effect after Octo-


ber 1, 2001.’’ 


Chapter repealed Oct. 1, 1998, except that cases com-


menced or pending under this chapter, and all matters 


and proceedings in or relating to such cases, are to be 


conducted and determined as if this chapter had not 


been repealed, and substantive rights of parties in con-


nection with such cases, matters, and proceedings are 


to continue to be governed under the laws applicable to 


such cases, matters, and proceedings as if this chapter 


had not been repealed, see section 302(f) of Pub. L. 


99–554, as amended, set out in an Effective Date of 1986 


Amendment note under section 581 of Title 28, Judici-


ary and Judicial Procedure. 


SECTION REFERRED TO IN OTHER SECTIONS 


This section is referred to in sections 106, 108, 348 of 


this title. 


§ 1202. Trustee 


(a) If the United States trustee has appointed 


an individual under section 586(b) of title 28 to 


serve as standing trustee in cases under this 


chapter and if such individual qualifies as a 


trustee under section 322 of this title, then such 


individual shall serve as trustee in any case filed 


under this chapter. Otherwise, the United States 


trustee shall appoint one disinterested person to 


serve as trustee in the case or the United States 


trustee may serve as trustee in the case if nec-


essary. 


(b) The trustee shall— 


(1) perform the duties specified in sections 


704(2), 704(3), 704(5), 704(6), 704(7), and 704(9) of 


this title; 


(2) perform the duties specified in section 


1106(a)(3) and 1106(a)(4) of this title if the 


court, for cause and on request of a party in 


interest, the trustee, or the United States 


trustee, so orders; 
(3) appear and be heard at any hearing that 


concerns— 
(A) the value of property subject to a lien; 
(B) confirmation of a plan; 
(C) modification of the plan after con-


firmation; or 
(D) the sale of property of the estate; 


(4) ensure that the debtor commences mak-


ing timely payments required by a confirmed 


plan; and 
(5) if the debtor ceases to be a debtor in pos-


session, perform the duties specified in sec-


tions 704(8), 1106(a)(1), 1106(a)(2), 1106(a)(6), 


1106(a)(7), and 1203. 


(Added and amended Pub. L. 99–554, title II, 


§§ 227, 255, title III, § 302(f), Oct. 27, 1986, 100 Stat. 


3103, 3106, 3124; Pub. L. 105–277, div. C, title I, 


§ 149(a), Oct. 21, 1998, 112 Stat. 2681–610; Pub. L. 


106–5, § 1(1), (2), Mar. 30, 1999, 113 Stat. 9; Pub. L. 


106–70, § 1, Oct. 9, 1999, 113 Stat. 1031; Pub. L. 


107–8, § 1, May 11, 2001, 115 Stat. 10; Pub. L. 


107–17, § 1, June 26, 2001, 115 Stat. 151.) 


TERMINATION OF SECTION 


For termination of reenactment of this section 


by section 149(a) of Pub. L. 105–277, as amend-


ed, see Repeal, Reenactment, and Termination 


of Chapter note set out under section 1201 of 


this title. 


CODIFICATION 


For repeal of section effective Oct. 1, 1998, and subse-


quent reenactment of section for specific periods, see 


note set out preceding section 1201 of this title. 


AMENDMENTS 


1986—Subsecs. (c), (d). Pub. L. 99–554, § 227, struck out 


subsecs. (c) and (d) which read as follows: 
‘‘(c) If the number of cases under this chapter com-


menced in a particular judicial district so warrants, the 


court may appoint one or more individuals to serve as 


standing trustee for such district in cases under this 


chapter. 


‘‘(d)(1) A court that has appointed an individual 


under subsection (a) of this section to serve as standing 


trustee in cases under this chapter shall set for such in-


dividual— 


‘‘(A) a maximum annual compensation not to ex-


ceed the lowest annual rate of basic pay in effect for 


grade GS–16 of the General Schedule prescribed under 


section 5332 of title 5; and 


‘‘(B) a percentage fee not to exceed the sum of— 


‘‘(i) not to exceed ten percent of the payments 


made under the plan of such debtor, with respect to 


payments in an aggregate amount not to exceed 


$450,000; and 


‘‘(ii) three percent of payments made under the 


plan of such debtor, with respect to payments made 


after the aggregate amount of payments made 


under the plan exceeds $450,000; 


based on such maximum annual compensation and 


the actual, necessary expenses incurred by such indi-


vidual as standing trustee. 


‘‘(2) Such individual shall collect such percentage fee 


from all payments under plans in the cases under this 


chapter for which such individual serves as standing 


trustee. Such individual shall pay annually to the 


Treasury— 


‘‘(A) any amount by which the actual compensation 


received by such individual exceeds five percent of all 
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such payments made under plans in cases under this 


chapter for which such individual serves as standing 


trustee; and 
‘‘(B) any amount by which the percentage fee fixed 


under paragraph (1)(B) of this subsection for all such 


cases exceeds— 
‘‘(i) such individual’s actual compensation for 


such cases, as adjusted under subparagraph (A) of 


this paragraph; plus 
‘‘(ii) the actual, necessary expenses incurred by 


such individual as standing trustee in such cases.’’ 


See section 586(b) and (e) of Title 28, Judiciary and Ju-


dicial Procedure. 


EFFECTIVE DATE 


Section effective 30 days after Oct. 27, 1986, and before 


the amendment by section 227 of Pub. L. 99–554, see sec-


tion 302(c)(2) of Pub. L. 99–554, set out as an Effective 


Date of 1986 Amendment note under section 581 of Title 


28, Judiciary and Judicial Procedure. 
Effective date and applicability of amendment by sec-


tion 227 of Pub. L. 99–554 dependent upon the judicial 


district involved, see section 302(d), (e) of Pub. L. 


99–554. 


REFERENCES IN SUBSECTION (a) TEMPORARILY DEEMED 


TO BE REFERENCES TO OTHER PROVISIONS 


Until the amendments made by subtitle A (§§ 201 to 


231) of title II of Pub. L. 99–554 become effective in a 


district and apply to a case, in subsec. (a) of this sec-


tion— 
(1) the first two references to the United States 


trustee are deemed to be references to the court, and 
(2) any reference to section 586(b) of Title 28, Judici-


ary and Judicial Procedure, is deemed to be a ref-


erence to subsec. (c) of this section, 
see section 302(c)(3)(B), (d), (e) of Pub. L. 99–554, set out 


as an Effective Date note under section 581 of Title 28. 


SECTION REFERRED TO IN OTHER SECTIONS 


This section is referred to in sections 322, 326, 327, 546, 


557, 1226 of this title. 


§ 1203. Rights and powers of debtor 


Subject to such limitations as the court may 


prescribe, a debtor in possession shall have all 


the rights, other than the right to compensation 


under section 330, and powers, and shall perform 


all the functions and duties, except the duties 


specified in paragraphs (3) and (4) of section 


1106(a), of a trustee serving in a case under chap-


ter 11, including operating the debtor’s farm. 


(Added and amended Pub. L. 99–554, title II, § 255, 


title III, § 302(f), Oct. 27, 1986, 100 Stat. 3107, 3124; 


Pub. L. 105–277, div. C, title I, § 149(a), Oct. 21, 


1998, 112 Stat. 2681–610; Pub. L. 106–5, § 1(1), (2), 


Mar. 30, 1999, 113 Stat. 9; Pub. L. 106–70, § 1, Oct. 


9, 1999, 113 Stat. 1031; Pub. L. 107–8, § 1, May 11, 


2001, 115 Stat. 10; Pub. L. 107–17, § 1, June 26, 2001, 


115 Stat. 151.) 


TERMINATION OF SECTION 


For termination of reenactment of this section 


by section 149(a) of Pub. L. 105–277, as amend-


ed, see Repeal, Reenactment, and Termination 


of Chapter note set out under section 1201 of 


this title. 


CODIFICATION 


For repeal of section effective Oct. 1, 1998, and subse-


quent reenactment of section for specific periods, see 


note set out preceding section 1201 of this title. 


SECTION REFERRED TO IN OTHER SECTIONS 


This section is referred to in sections 106, 363, 364, 1202 


of this title. 


§ 1204. Removal of debtor as debtor in possession 


(a) On request of a party in interest, and after 


notice and a hearing, the court shall order that 


the debtor shall not be a debtor in possession for 


cause, including fraud, dishonesty, incom-


petence, or gross mismanagement of the affairs 


of the debtor, either before or after the com-


mencement of the case. 


(b) On request of a party in interest, and after 


notice and a hearing, the court may reinstate 


the debtor in possession. 


(Added and amended Pub. L. 99–554, title II, § 255, 


title III, § 302(f), Oct. 27, 1986, 100 Stat. 3107, 3124; 


Pub. L. 105–277, div. C, title I, § 149(a), Oct. 21, 


1998, 112 Stat. 2681–610; Pub. L. 106–5, § 1(1), (2), 


Mar. 30, 1999, 113 Stat. 9; Pub. L. 106–70, § 1, Oct. 


9, 1999, 113 Stat. 1031; Pub. L. 107–8, § 1, May 11, 


2001, 115 Stat. 10; Pub. L. 107–17, § 1, June 26, 2001, 


115 Stat. 151.) 


TERMINATION OF SECTION 


For termination of reenactment of this section 


by section 149(a) of Pub. L. 105–277, as amend-


ed, see Repeal, Reenactment, and Termination 


of Chapter note set out under section 1201 of 


this title. 


CODIFICATION 


For repeal of section effective Oct. 1, 1998, and subse-


quent reenactment of section for specific periods, see 


note set out preceding section 1201 of this title. 


SECTION REFERRED TO IN OTHER SECTIONS 


This section is referred to in sections 363, 364, 1207 of 


this title. 


§ 1205. Adequate protection 


(a) Section 361 does not apply in a case under 


this chapter. 


(b) In a case under this chapter, when ade-


quate protection is required under section 362, 


363, or 364 of this title of an interest of an entity 


in property, such adequate protection may be 


provided by— 


(1) requiring the trustee to make a cash pay-


ment or periodic cash payments to such en-


tity, to the extent that the stay under section 


362 of this title, use, sale, or lease under sec-


tion 363 of this title, or any grant of a lien 


under section 364 of this title results in a de-


crease in the value of property securing a 


claim or of an entity’s ownership interest in 


property; 


(2) providing to such entity an additional or 


replacement lien to the extent that such stay, 


use, sale, lease, or grant results in a decrease 


in the value of property securing a claim or of 


an entity’s ownership interest in property; 


(3) paying to such entity for the use of farm-


land the reasonable rent customary in the 


community where the property is located, 


based upon the rental value, net income, and 


earning capacity of the property; or 


(4) granting such other relief, other than en-


titling such entity to compensation allowable 


under section 503(b)(1) of this title as an ad-


ministrative expense, as will adequately pro-


tect the value of property securing a claim or 


of such entity’s ownership interest in prop-


erty. 
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(Added and amended Pub. L. 99–554, title II, § 255, 


title III, § 302(f), Oct. 27, 1986, 100 Stat. 3107, 3124; 


Pub. L. 105–277, div. C, title I, § 149(a), Oct. 21, 


1998, 112 Stat. 2681–610; Pub. L. 106–5, § 1(1), (2), 


Mar. 30, 1999, 113 Stat. 9; Pub. L. 106–70, § 1, Oct. 


9, 1999, 113 Stat. 1031; Pub. L. 107–8, § 1, May 11, 


2001, 115 Stat. 10; Pub. L. 107–17, § 1, June 26, 2001, 


115 Stat. 151.) 


TERMINATION OF SECTION 


For termination of reenactment of this section 


by section 149(a) of Pub. L. 105–277, as amend-


ed, see Repeal, Reenactment, and Termination 


of Chapter note set out under section 1201 of 


this title. 


CODIFICATION 


For repeal of section effective Oct. 1, 1998, and subse-


quent reenactment of section for specific periods, see 


note set out preceding section 1201 of this title. 


SECTION REFERRED TO IN OTHER SECTIONS 


This section is referred to in section 106 of this title. 


§ 1206. Sales free of interests 


After notice and a hearing, in addition to the 


authorization contained in section 363(f), the 


trustee in a case under this chapter may sell 


property under section 363(b) and (c) free and 


clear of any interest in such property of an en-


tity other than the estate if the property is 


farmland or farm equipment, except that the 


proceeds of such sale shall be subject to such in-


terest. 


(Added and amended Pub. L. 99–554, title II, § 255, 


title III, § 302(f), Oct. 27, 1986, 100 Stat. 3108, 3124; 


Pub. L. 105–277, div. C, title I, § 149(a), Oct. 21, 


1998, 112 Stat. 2681–610; Pub. L. 106–5, § 1(1), (2), 


Mar. 30, 1999, 113 Stat. 9; Pub. L. 106–70, § 1, Oct. 


9, 1999, 113 Stat. 1031; Pub. L. 107–8, § 1, May 11, 


2001, 115 Stat. 10; Pub. L. 107–17, § 1, June 26, 2001, 


115 Stat. 151.) 


TERMINATION OF SECTION 


For termination of reenactment of this section 


by section 149(a) of Pub. L. 105–277, as amend-


ed, see Repeal, Reenactment, and Termination 


of Chapter note set out under section 1201 of 


this title. 


CODIFICATION 


For repeal of section effective Oct. 1, 1998, and subse-


quent reenactment of section for specific periods, see 


note set out preceding section 1201 of this title. 


SECTION REFERRED TO IN OTHER SECTIONS 


This section is referred to in section 106 of this title. 


§ 1207. Property of the estate 


(a) Property of the estate includes, in addition 


to the property specified in section 541 of this 


title— 


(1) all property of the kind specified in such 


section that the debtor acquires after the com-


mencement of the case but before the case is 


closed, dismissed, or converted to a case under 


chapter 7 of this title, whichever occurs first; 


and 


(2) earnings from services performed by the 


debtor after the commencement of the case 


but before the case is closed, dismissed, or 


converted to a case under chapter 7 of this 


title, whichever occurs first. 


(b) Except as provided in section 1204, a con-


firmed plan, or an order confirming a plan, the 


debtor shall remain in possession of all property 


of the estate. 


(Added and amended Pub. L. 99–554, title II, § 255, 


title III, § 302(f), Oct. 27, 1986, 100 Stat. 3108, 3124; 


Pub. L. 105–277, div. C, title I, § 149(a), Oct. 21, 


1998, 112 Stat. 2681–610; Pub. L. 106–5, § 1(1), (2), 


Mar. 30, 1999, 113 Stat. 9; Pub. L. 106–70, § 1, Oct. 


9, 1999, 113 Stat. 1031; Pub. L. 107–8, § 1, May 11, 


2001, 115 Stat. 10; Pub. L. 107–17, § 1, June 26, 2001, 


115 Stat. 151.) 


TERMINATION OF SECTION 


For termination of reenactment of this section 


by section 149(a) of Pub. L. 105–277, as amend-


ed, see Repeal, Reenactment, and Termination 


of Chapter note set out under section 1201 of 


this title. 


CODIFICATION 


For repeal of section effective Oct. 1, 1998, and subse-


quent reenactment of section for specific periods, see 


note set out preceding section 1201 of this title. 


SECTION REFERRED TO IN OTHER SECTIONS 


This section is referred to in section 1230 of this title. 


§ 1208. Conversion or dismissal 


(a) The debtor may convert a case under this 


chapter to a case under chapter 7 of this title at 


any time. Any waiver of the right to convert 


under this subsection is unenforceable. 


(b) On request of the debtor at any time, if the 


case has not been converted under section 706 or 


1112 of this title, the court shall dismiss a case 


under this chapter. Any waiver of the right to 


dismiss under this subsection is unenforceable. 


(c) On request of a party in interest, and after 


notice and a hearing, the court may dismiss a 


case under this chapter for cause, including— 


(1) unreasonable delay, or gross mismanage-


ment, by the debtor that is prejudicial to 


creditors; 


(2) nonpayment of any fees and charges re-


quired under chapter 123 of title 28; 


(3) failure to file a plan timely under section 


1221 of this title; 


(4) failure to commence making timely pay-


ments required by a confirmed plan; 


(5) denial of confirmation of a plan under 


section 1225 of this title and denial of a re-


quest made for additional time for filing an-


other plan or a modification of a plan; 


(6) material default by the debtor with re-


spect to a term of a confirmed plan; 


(7) revocation of the order of confirmation 


under section 1230 of this title, and denial of 


confirmation of a modified plan under section 


1229 of this title; 


(8) termination of a confirmed plan by rea-


son of the occurrence of a condition specified 


in the plan; or 


(9) continuing loss to or diminution of the 


estate and absence of a reasonable likelihood 


of rehabilitation. 


(d) On request of a party in interest, and after 


notice and a hearing, the court may dismiss a 
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case under this chapter or convert a case under 


this chapter to a case under chapter 7 of this 


title upon a showing that the debtor has com-


mitted fraud in connection with the case. 


(e) Notwithstanding any other provision of 


this section, a case may not be converted to a 


case under another chapter of this title unless 


the debtor may be a debtor under such chapter. 


(Added and amended Pub. L. 99–554, title II, § 255, 


title III, § 302(f), Oct. 27, 1986, 100 Stat. 3108, 3124; 


Pub. L. 105–277, div. C, title I, § 149(a), Oct. 21, 


1998, 112 Stat. 2681–610; Pub. L. 106–5, § 1(1), (2), 


Mar. 30, 1999, 113 Stat. 9; Pub. L. 106–70, § 1, Oct. 


9, 1999, 113 Stat. 1031; Pub. L. 107–8, § 1, May 11, 


2001, 115 Stat. 10; Pub. L. 107–17, § 1, June 26, 2001, 


115 Stat. 151.) 


TERMINATION OF SECTION 


For termination of reenactment of this section 


by section 149(a) of Pub. L. 105–277, as amend-


ed, see Repeal, Reenactment, and Termination 


of Chapter note set out under section 1201 of 


this title. 


CODIFICATION 


For repeal of section effective Oct. 1, 1998, and subse-


quent reenactment of section for specific periods, see 


note set out preceding section 1201 of this title. 


SECTION REFERRED TO IN OTHER SECTIONS 


This section is referred to in sections 348, 365, 706, 726, 


728, 1307 of this title. 


SUBCHAPTER II—THE PLAN 


§ 1221. Filing of plan 


The debtor shall file a plan not later than 90 


days after the order for relief under this chap-


ter, except that the court may extend such pe-


riod if the need for an extension is attributable 


to circumstances for which the debtor should 


not justly be held accountable. 


(Added and amended Pub. L. 99–554, title II, § 255, 


title III, § 302(f), Oct. 27, 1986, 100 Stat. 3109, 3124; 


Pub. L. 103–65, § 2, Aug. 6, 1993, 107 Stat. 311; Pub. 


L. 105–277, div. C, title I, § 149(a), Oct. 21, 1998, 112 


Stat. 2681–610; Pub. L. 106–5, § 1(1), (2), Mar. 30, 


1999, 113 Stat. 9; Pub. L. 106–70, § 1, Oct. 9, 1999, 


113 Stat. 1031; Pub. L. 107–8, § 1, May 11, 2001, 115 


Stat. 10; Pub. L. 107–17, § 1, June 26, 2001, 115 


Stat. 151.) 


TERMINATION OF SECTION 


For termination of reenactment of this section 


by section 149(a) of Pub. L. 105–277, as amend-


ed, see Repeal, Reenactment, and Termination 


of Chapter note set out under section 1201 of 


this title. 


CODIFICATION 


For repeal of section effective Oct. 1, 1998, and subse-


quent reenactment of section for specific periods, see 


note set out preceding section 1201 of this title. 


AMENDMENTS 


1993—Pub. L. 103–65 substituted ‘‘the need for an ex-


tension is attributable to circumstances for which the 


debtor should not justly be held accountable’’ for ‘‘an 


extension is substantially justified’’. 


EFFECTIVE DATE OF 1993 AMENDMENT 


Section 3 of Pub. L. 103–65 provided that: 


‘‘(a) EFFECTIVE DATE.—Except as provided in sub-


section (b), this Act [amending this section and provi-


sions set out as a note under section 581 of Title 28, Ju-


diciary and Judicial Procedure] and the amendments 


made by this Act shall take effect on the date of the 


enactment of this Act [Aug. 6, 1993]. 
‘‘(b) APPLICATION OF AMENDMENT MADE BY SECTION 


2.—The amendment made by section 2 [amending this 


section] shall not apply with respect to cases com-


menced under title 11 of the United States Code before 


the date of the enactment of this Act.’’ 


SECTION REFERRED TO IN OTHER SECTIONS 


This section is referred to in sections 348, 1208 of this 


title. 


§ 1222. Contents of plan 


(a) The plan shall— 
(1) provide for the submission of all or such 


portion of future earnings or other future in-


come of the debtor to the supervision and con-


trol of the trustee as is necessary for the exe-


cution of the plan; 
(2) provide for the full payment, in deferred 


cash payments, of all claims entitled to prior-


ity under section 507 of this title, unless the 


holder of a particular claim agrees to a dif-


ferent treatment of such claim; and 
(3) if the plan classifies claims and interests, 


provide the same treatment for each claim or 


interest within a particular class unless the 


holder of a particular claim or interest agrees 


to less favorable treatment. 


(b) Subject to subsections (a) and (c) of this 


section, the plan may— 
(1) designate a class or classes of unsecured 


claims, as provided in section 1122 of this title, 


but may not discriminate unfairly against any 


class so designated; however, such plan may 


treat claims for a consumer debt of the debtor 


if an individual is liable on such consumer 


debt with the debtor differently than other un-


secured claims; 
(2) modify the rights of holders of secured 


claims, or of holders of unsecured claims, or 


leave unaffected the rights of holders of any 


class of claims; 
(3) provide for the curing or waiving of any 


default; 
(4) provide for payments on any unsecured 


claim to be made concurrently with payments 


on any secured claim or any other unsecured 


claim; 
(5) provide for the curing of any default 


within a reasonable time and maintenance of 


payments while the case is pending on any un-


secured claim or secured claim on which the 


last payment is due after the date on which 


the final payment under the plan is due; 
(6) subject to section 365 of this title, provide 


for the assumption, rejection, or assignment 


of any executory contract or unexpired lease 


of the debtor not previously rejected under 


such section; 
(7) provide for the payment of all or part of 


a claim against the debtor from property of 


the estate or property of the debtor; 
(8) provide for the sale of all or any part of 


the property of the estate or the distribution 


of all or any part of the property of the estate 


among those having an interest in such prop-


erty; 
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(9) provide for payment of allowed secured 


claims consistent with section 1225(a)(5) of 


this title, over a period exceeding the period 


permitted under section 1222(c); 


(10) provide for the vesting of property of the 


estate, on confirmation of the plan or at a 


later time, in the debtor or in any other en-


tity; and 


(11) include any other appropriate provision 


not inconsistent with this title. 


(c) Except as provided in subsections (b)(5) and 


(b)(9), the plan may not provide for payments 


over a period that is longer than three years un-


less the court for cause approves a longer period, 


but the court may not approve a period that is 


longer than five years. 


(d) Notwithstanding subsection (b)(2) of this 


section and sections 506(b) and 1225(a)(5) of this 


title, if it is proposed in a plan to cure a default, 


the amount necessary to cure the default, shall 


be determined in accordance with the underly-


ing agreement and applicable nonbankruptcy 


law. 


(Added and amended Pub. L. 99–554, title II, § 255, 


title III, § 302(f), Oct. 27, 1986, 100 Stat. 3109, 3124; 


Pub. L. 103–394, title III, § 305(b), Oct. 22, 1994, 108 


Stat. 4134; Pub. L. 105–277, div. C, title I, § 149(a), 


Oct. 21, 1998, 112 Stat. 2681–610; Pub. L. 106–5, 


§ 1(1), (2), Mar. 30, 1999, 113 Stat. 9; Pub. L. 106–70, 


§ 1, Oct. 9, 1999, 113 Stat. 1031; Pub. L. 107–8, § 1, 


May 11, 2001, 115 Stat. 10; Pub. L. 107–17, § 1, June 


26, 2001, 115 Stat. 151.) 


TERMINATION OF SECTION 


For termination of reenactment of this section 


by section 149(a) of Pub. L. 105–277, as amend-


ed, see Repeal, Reenactment, and Termination 


of Chapter note set out under section 1201 of 


this title. 


CODIFICATION 


For repeal of section effective Oct. 1, 1998, and subse-


quent reenactment of section for specific periods, see 


note set out preceding section 1201 of this title. 


AMENDMENTS 


1994—Subsec. (d). Pub. L. 103–394 added subsec. (d). 


EFFECTIVE DATE OF 1994 AMENDMENT 


Amendment by Pub. L. 103–394 effective Oct. 22, 1994, 


and applicable only to agreements entered into after 


Oct. 22, 1994, see section 702 of Pub. L. 103–394, set out 


as a note under section 101 of this title. 


SECTION REFERRED TO IN OTHER SECTIONS 


This section is referred to in sections 1223, 1225, 1228, 


1229 of this title. 


§ 1223. Modification of plan before confirmation 


(a) The debtor may modify the plan at any 


time before confirmation, but may not modify 


the plan so that the plan as modified fails to 


meet the requirements of section 1222 of this 


title. 


(b) After the debtor files a modification under 


this section, the plan as modified becomes the 


plan. 


(c) Any holder of a secured claim that has ac-


cepted or rejected the plan is deemed to have ac-


cepted or rejected, as the case may be, the plan 


as modified, unless the modification provides for 


a change in the rights of such holder from what 


such rights were under the plan before modifica-


tion, and such holder changes such holder’s pre-


vious acceptance or rejection. 


(Added and amended Pub. L. 99–554, title II, § 255, 


title III, § 302(f), Oct. 27, 1986, 100 Stat. 3110, 3124; 


Pub. L. 105–277, div. C, title I, § 149(a), Oct. 21, 


1998, 112 Stat. 2681–610; Pub. L. 106–5, § 1(1), (2), 


Mar. 30, 1999, 113 Stat. 9; Pub. L. 106–70, § 1, Oct. 


9, 1999, 113 Stat. 1031; Pub. L. 107–8, § 1, May 11, 


2001, 115 Stat. 10; Pub. L. 107–17, § 1, June 26, 2001, 


115 Stat. 151.) 


TERMINATION OF SECTION 


For termination of reenactment of this section 


by section 149(a) of Pub. L. 105–277, as amend-


ed, see Repeal, Reenactment, and Termination 


of Chapter note set out under section 1201 of 


this title. 


CODIFICATION 


For repeal of section effective Oct. 1, 1998, and subse-


quent reenactment of section for specific periods, see 


note set out preceding section 1201 of this title. 


SECTION REFERRED TO IN OTHER SECTIONS 


This section is referred to in section 1229 of this title. 


§ 1224. Confirmation hearing 


After expedited notice, the court shall hold a 


hearing on confirmation of the plan. A party in 


interest, the trustee, or the United States trust-


ee may object to the confirmation of the plan. 


Except for cause, the hearing shall be concluded 


not later than 45 days after the filing of the 


plan. 


(Added and amended Pub. L. 99–554, title II, § 255, 


title III, § 302(f), Oct. 27, 1986, 100 Stat. 3110, 3124; 


Pub. L. 105–277, div. C, title I, § 149(a), Oct. 21, 


1998, 112 Stat. 2681–610; Pub. L. 106–5, § 1(1), (2), 


Mar. 30, 1999, 113 Stat. 9; Pub. L. 106–70, § 1, Oct. 


9, 1999, 113 Stat. 1031; Pub. L. 107–8, § 1, May 11, 


2001, 115 Stat. 10; Pub. L. 107–17, § 1, June 26, 2001, 


115 Stat. 151.) 


TERMINATION OF SECTION 


For termination of reenactment of this section 


by section 149(a) of Pub. L. 105–277, as amend-


ed, see Repeal, Reenactment, and Termination 


of Chapter note set out under section 1201 of 


this title. 


CODIFICATION 


For repeal of section effective Oct. 1, 1998, and subse-


quent reenactment of section for specific periods, see 


note set out preceding section 1201 of this title. 


SECTION REFERRED TO IN OTHER SECTIONS 


This section is referred to in title 28 section 586. 


§ 1225. Confirmation of plan 


(a) Except as provided in subsection (b), the 


court shall confirm a plan if— 


(1) the plan complies with the provisions of 


this chapter and with the other applicable pro-


visions of this title; 


(2) any fee, charge, or amount required under 


chapter 123 of title 28, or by the plan, to be 


paid before confirmation, has been paid; 


(3) the plan has been proposed in good faith 


and not by any means forbidden by law; 
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1 See References in Text note below. 


(4) the value, as of the effective date of the 


plan, of property to be distributed under the 


plan on account of each allowed unsecured 


claim is not less than the amount that would 


be paid on such claim if the estate of the debt-


or were liquidated under chapter 7 of this title 


on such date; 
(5) with respect to each allowed secured 


claim provided for by the plan— 
(A) the holder of such claim has accepted 


the plan; 
(B)(i) the plan provides that the holder of 


such claim retain the lien securing such 


claim; and 
(ii) the value, as of the effective date of 


the plan, of property to be distributed by the 


trustee or the debtor under the plan on ac-


count of such claim is not less than the al-


lowed amount of such claim; or 
(C) the debtor surrenders the property se-


curing such claim to such holder; and 


(6) the debtor will be able to make all pay-


ments under the plan and to comply with the 


plan. 


(b)(1) If the trustee or the holder of an allowed 


unsecured claim objects to the confirmation of 


the plan, then the court may not approve the 


plan unless, as of the effective date of the plan— 
(A) the value of the property to be distrib-


uted under the plan on account of such claim 


is not less than the amount of such claim; or 
(B) the plan provides that all of the debtor’s 


projected disposable income to be received in 


the three-year period, or such longer period as 


the court may approve under section 1222(c), 


beginning on the date that the first payment 


is due under the plan will be applied to make 


payments under the plan. 


(2) For purposes of this subsection, ‘‘disposable 


income’’ means income which is received by the 


debtor and which is not reasonably necessary to 


be expended— 
(A) for the maintenance or support of the 


debtor or a dependent of the debtor; or 
(B) for the payment of expenditures nec-


essary for the continuation, preservation, and 


operation of the debtor’s business. 


(c) After confirmation of a plan, the court may 


order any entity from whom the debtor receives 


income to pay all or any part of such income to 


the trustee. 


(Added and amended Pub. L. 99–554, title II, § 255, 


title III, § 302(f), Oct. 27, 1986, 100 Stat. 3110, 3124; 


Pub. L. 105–277, div. C, title I, § 149(a), Oct. 21, 


1998, 112 Stat. 2681–610; Pub. L. 106–5, § 1(1), (2), 


Mar. 30, 1999, 113 Stat. 9; Pub. L. 106–70, § 1, Oct. 


9, 1999, 113 Stat. 1031; Pub. L. 107–8, § 1, May 11, 


2001, 115 Stat. 10; Pub. L. 107–17, § 1, June 26, 2001, 


115 Stat. 151.) 


TERMINATION OF SECTION 


For termination of reenactment of this section 


by section 149(a) of Pub. L. 105–277, as amend-


ed, see Repeal, Reenactment, and Termination 


of Chapter note set out under section 1201 of 


this title. 


CODIFICATION 


For repeal of section effective Oct. 1, 1998, and subse-


quent reenactment of section for specific periods, see 


note set out preceding section 1201 of this title. 


SECTION REFERRED TO IN OTHER SECTIONS 


This section is referred to in sections 347, 1208, 1222, 


1229, 1230, 1231 of this title. 


§ 1226. Payments 


(a) Payments and funds received by the trust-


ee shall be retained by the trustee until con-


firmation or denial of confirmation of a plan. If 


a plan is confirmed, the trustee shall distribute 


any such payment in accordance with the plan. 


If a plan is not confirmed, the trustee shall re-


turn any such payments to the debtor, after de-


ducting— 


(1) any unpaid claim allowed under section 


503(b) of this title; and 


(2) if a standing trustee is serving in the 


case, the percentage fee fixed for such stand-


ing trustee. 


(b) Before or at the time of each payment to 


creditors under the plan, there shall be paid— 


(1) any unpaid claim of the kind specified in 


section 507(a)(1) of this title; and 


(2) if a standing trustee appointed under sec-


tion 1202(c) 1 of this title is serving in the case, 


the percentage fee fixed for such standing 


trustee under section 1202(d) 1 of this title. 


(c) Except as otherwise provided in the plan or 


in the order confirming the plan, the trustee 


shall make payments to creditors under the 


plan. 


(Added and amended Pub. L. 99–554, title II, § 255, 


title III, § 302(f), Oct. 27, 1986, 100 Stat. 3111, 3124; 


Pub. L. 103–394, title V, § 501(d)(36), Oct. 22, 1994, 


108 Stat. 4147; Pub. L. 105–277, div. C, title I, 


§ 149(a), Oct. 21, 1998, 112 Stat. 2681–610; Pub. L. 


106–5, § 1(1), (2), Mar. 30, 1999, 113 Stat. 9; Pub. L. 


106–70, § 1, Oct. 9, 1999, 113 Stat. 1031; Pub. L. 


107–8, § 1, May 11, 2001, 115 Stat. 10; Pub. L. 


107–17, § 1, June 26, 2001, 115 Stat. 151.) 


TERMINATION OF SECTION 


For termination of reenactment of this section 


by section 149(a) of Pub. L. 105–277, as amend-


ed, see Repeal, Reenactment, and Termination 


of Chapter note set out under section 1201 of 


this title. 


REFERENCES IN TEXT 


Section 1202(c) and (d) of this title, referred to in sub-


sec. (b)(2), was repealed by section 227 of Pub. L. 99–554, 


and provisions relating to appointment of and fixing 


percentage fees for standing trustees are contained in 


section 586(b) and (e) of Title 28, Judiciary and Judicial 


Procedure, as amended by section 113(b), (c) of Pub. L. 


99–554. 


CODIFICATION 


For repeal of section effective Oct. 1, 1998, and subse-


quent reenactment of section for specific periods, see 


note set out preceding section 1201 of this title. 


AMENDMENTS 


1994—Subsec. (b)(2). Pub. L. 103–394 substituted 


‘‘1202(c)’’ for ‘‘1202(d)’’ and ‘‘1202(d)’’ for ‘‘1202(e)’’. 


EFFECTIVE DATE OF 1994 AMENDMENT 


Amendment by Pub. L. 103–394 effective Oct. 22, 1994, 


and not applicable with respect to cases commenced 


under this title before Oct. 22, 1994, see section 702 of 
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Pub. L. 103–394, set out as a note under section 101 of 


this title. 


SECTION REFERRED TO IN OTHER SECTIONS 


This section is referred to in section 347 of this title. 


§ 1227. Effect of confirmation 


(a) Except as provided in section 1228(a) of this 


title, the provisions of a confirmed plan bind the 


debtor, each creditor, each equity security hold-


er, and each general partner in the debtor, 


whether or not the claim of such creditor, such 


equity security holder, or such general partner 


in the debtor is provided for by the plan, and 


whether or not such creditor, such equity secu-


rity holder, or such general partner in the debt-


or has objected to, has accepted, or has rejected 


the plan. 


(b) Except as otherwise provided in the plan or 


the order confirming the plan, the confirmation 


of a plan vests all of the property of the estate 


in the debtor. 


(c) Except as provided in section 1228(a) of this 


title and except as otherwise provided in the 


plan or in the order confirming the plan, the 


property vesting in the debtor under subsection 


(b) of this section is free and clear of any claim 


or interest of any creditor provided for by the 


plan. 


(Added and amended Pub. L. 99–554, title II, § 255, 


title III, § 302(f), Oct. 27, 1986, 100 Stat. 3112, 3124; 


Pub. L. 105–277, div. C, title I, § 149(a), Oct. 21, 


1998, 112 Stat. 2681–610; Pub. L. 106–5, § 1(1), (2), 


Mar. 30, 1999, 113 Stat. 9; Pub. L. 106–70, § 1, Oct. 


9, 1999, 113 Stat. 1031; Pub. L. 107–8, § 1, May 11, 


2001, 115 Stat. 10; Pub. L. 107–17, § 1, June 26, 2001, 


115 Stat. 151.) 


TERMINATION OF SECTION 


For termination of reenactment of this section 


by section 149(a) of Pub. L. 105–277, as amend-


ed, see Repeal, Reenactment, and Termination 


of Chapter note set out under section 1201 of 


this title. 


CODIFICATION 


For repeal of section effective Oct. 1, 1998, and subse-


quent reenactment of section for specific periods, see 


note set out preceding section 1201 of this title. 


SECTION REFERRED TO IN OTHER SECTIONS 


This section is referred to in section 106 of this title. 


§ 1228. Discharge 


(a) As soon as practicable after completion by 


the debtor of all payments under the plan, other 


than payments to holders of allowed claims pro-


vided for under section 1222(b)(5) or 1222(b)(9) of 


this title, unless the court approves a written 


waiver of discharge executed by the debtor after 


the order for relief under this chapter, the court 


shall grant the debtor a discharge of all debts 


provided for by the plan allowed under section 


503 of this title or disallowed under section 502 


of this title, except any debt— 


(1) provided for under section 1222(b)(5) or 


1222(b)(9) of this title; or 


(2) of the kind specified in section 523(a) of 


this title. 


(b) At any time after the confirmation of the 


plan and after notice and a hearing, the court 


may grant a discharge to a debtor that has not 


completed payments under the plan only if— 


(1) the debtor’s failure to complete such pay-


ments is due to circumstances for which the 


debtor should not justly be held accountable; 


(2) the value, as of the effective date of the 


plan, of property actually distributed under 


the plan on account of each allowed unsecured 


claim is not less than the amount that would 


have been paid on such claim if the estate of 


the debtor had been liquidated under chapter 7 


of this title on such date; and 


(3) modification of the plan under section 


1229 of this title is not practicable. 


(c) A discharge granted under subsection (b) of 


this section discharges the debtor from all unse-


cured debts provided for by the plan or dis-


allowed under section 502 of this title, except 


any debt— 


(1) provided for under section 1222(b)(5) or 


1222(b)(9) of this title; or 


(2) of a kind specified in section 523(a) of this 


title. 


(d) On request of a party in interest before one 


year after a discharge under this section is 


granted, and after notice and a hearing, the 


court may revoke such discharge only if— 


(1) such discharge was obtained by the debt-


or through fraud; and 


(2) the requesting party did not know of such 


fraud until after such discharge was granted. 


(e) After the debtor is granted a discharge, the 


court shall terminate the services of any trustee 


serving in the case. 


(Added and amended Pub. L. 99–554, title II, § 255, 


title III, § 302(f), Oct. 27, 1986, 100 Stat. 3112, 3124; 


Pub. L. 105–277, div. C, title I, § 149(a), Oct. 21, 


1998, 112 Stat. 2681–610; Pub. L. 106–5, § 1(1), (2), 


Mar. 30, 1999, 113 Stat. 9; Pub. L. 106–70, § 1, Oct. 


9, 1999, 113 Stat. 1031; Pub. L. 106–518, title II, 


§ 208, Nov. 13, 2000, 114 Stat. 2415; Pub. L. 107–8, 


§ 1, May 11, 2001, 115 Stat. 10; Pub. L. 107–17, § 1, 


June 26, 2001, 115 Stat. 151.) 


TERMINATION OF SECTION 


For termination of reenactment of this section 


by section 149(a) of Pub. L. 105–277, as amend-


ed, see Repeal, Reenactment, and Termination 


of Chapter note set out under section 1201 of 


this title. 


CODIFICATION 


For repeal of section effective Oct. 1, 1998, and subse-


quent reenactment of section for specific periods, see 


note set out preceding section 1201 of this title. 


AMENDMENTS 


2000—Subsecs. (a), (c)(1). Pub. L. 106–518 substituted 


‘‘1222(b)(9)’’ for ‘‘1222(b)(10)’’ wherever appearing. 


SECTION REFERRED TO IN OTHER SECTIONS 


This section is referred to in sections 348, 523, 524, 727, 


1227 of this title. 


§ 1229. Modification of plan after confirmation 


(a) At any time after confirmation of the plan 


but before the completion of payments under 


such plan, the plan may be modified, on request 


of the debtor, the trustee, or the holder of an al-


lowed unsecured claim, to— 
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(1) increase or reduce the amount of pay-


ments on claims of a particular class provided 


for by the plan; 


(2) extend or reduce the time for such pay-


ments; or 


(3) alter the amount of the distribution to a 


creditor whose claim is provided for by the 


plan to the extent necessary to take account 


of any payment of such claim other than 


under the plan. 


(b)(1) Sections 1222(a), 1222(b), and 1223(c) of 


this title and the requirements of section 1225(a) 


of this title apply to any modification under 


subsection (a) of this section. 


(2) The plan as modified becomes the plan un-


less, after notice and a hearing, such modifica-


tion is disapproved. 


(c) A plan modified under this section may not 


provide for payments over a period that expires 


after three years after the time that the first 


payment under the original confirmed plan was 


due, unless the court, for cause, approves a 


longer period, but the court may not approve a 


period that expires after five years after such 


time. 


(Added and amended Pub. L. 99–554, title II, § 255, 


title III, § 302(f), Oct. 27, 1986, 100 Stat. 3113, 3124; 


Pub. L. 105–277, div. C, title I, § 149(a), Oct. 21, 


1998, 112 Stat. 2681–610; Pub. L. 106–5, § 1(1), (2), 


Mar. 30, 1999, 113 Stat. 9; Pub. L. 106–70, § 1, Oct. 


9, 1999, 113 Stat. 1031; Pub. L. 107–8, § 1, May 11, 


2001, 115 Stat. 10; Pub. L. 107–17, § 1, June 26, 2001, 


115 Stat. 151.) 


TERMINATION OF SECTION 


For termination of reenactment of this section 


by section 149(a) of Pub. L. 105–277, as amend-


ed, see Repeal, Reenactment, and Termination 


of Chapter note set out under section 1201 of 


this title. 


CODIFICATION 


For repeal of section effective Oct. 1, 1998, and subse-


quent reenactment of section for specific periods, see 


note set out preceding section 1201 of this title. 


SECTION REFERRED TO IN OTHER SECTIONS 


This section is referred to in sections 1208, 1228, 1230 


of this title; title 28 section 586. 


§ 1230. Revocation of an order of confirmation 


(a) On request of a party in interest at any 


time within 180 days after the date of the entry 


of an order of confirmation under section 1225 of 


this title, and after notice and a hearing, the 


court may revoke such order if such order was 


procured by fraud. 


(b) If the court revokes an order of confirma-


tion under subsection (a) of this section, the 


court shall dispose of the case under section 1207 


of this title, unless, within the time fixed by the 


court, the debtor proposes and the court con-


firms a modification of the plan under section 


1229 of this title. 


(Added and amended Pub. L. 99–554, title II, § 255, 


title III, § 302(f), Oct. 27, 1986, 100 Stat. 3113, 3124; 


Pub. L. 105–277, div. C, title I, § 149(a), Oct. 21, 


1998, 112 Stat. 2681–610; Pub. L. 106–5, § 1(1), (2), 


Mar. 30, 1999, 113 Stat. 9; Pub. L. 106–70, § 1, Oct. 


9, 1999, 113 Stat. 1031; Pub. L. 107–8, § 1, May 11, 


2001, 115 Stat. 10; Pub. L. 107–17, § 1, June 26, 2001, 


115 Stat. 151.) 


TERMINATION OF SECTION 


For termination of reenactment of this section 


by section 149(a) of Pub. L. 105–277, as amend-


ed, see Repeal, Reenactment, and Termination 


of Chapter note set out under section 1201 of 


this title. 


CODIFICATION 


For repeal of section effective Oct. 1, 1998, and subse-


quent reenactment of section for specific periods, see 


note set out preceding section 1201 of this title. 


SECTION REFERRED TO IN OTHER SECTIONS 


This section is referred to in section 1208 of this title. 


§ 1231. Special tax provisions 


(a) For the purpose of any State or local law 


imposing a tax on or measured by income, the 


taxable period of a debtor that is an individual 


shall terminate on the date of the order for re-


lief under this chapter, unless the case was con-


verted under section 706 of this title. 


(b) The trustee shall make a State or local tax 


return of income for the estate of an individual 


debtor in a case under this chapter for each tax-


able period after the order for relief under this 


chapter during which the case is pending. 


(c) The issuance, transfer, or exchange of a se-


curity, or the making or delivery of an instru-


ment of transfer under a plan confirmed under 


section 1225 of this title, may not be taxed under 


any law imposing a stamp tax or similar tax. 


(d) The court may authorize the proponent of 


a plan to request a determination, limited to 


questions of law, by a State or local govern-


mental unit charged with responsibility for col-


lection or determination of a tax on or measured 


by income, of the tax effects, under section 346 


of this title and under the law imposing such 


tax, of the plan. In the event of an actual con-


troversy, the court may declare such effects 


after the earlier of— 


(1) the date on which such governmental 


unit responds to the request under this sub-


section; or 


(2) 270 days after such request. 


(Added and amended Pub. L. 99–554, title II, § 255, 


title III, § 302(f), Oct. 27, 1986, 100 Stat. 3113, 3124; 


Pub. L. 105–277, div. C, title I, § 149(a), Oct. 21, 


1998, 112 Stat. 2681–610; Pub. L. 106–5, § 1(1), (2), 


Mar. 30, 1999, 113 Stat. 9; Pub. L. 106–70, § 1, Oct. 


9, 1999, 113 Stat. 1031; Pub. L. 107–8, § 1, May 11, 


2001, 115 Stat. 10; Pub. L. 107–17, § 1, June 26, 2001, 


115 Stat. 151.) 


TERMINATION OF SECTION 


For termination of reenactment of this section 


by section 149(a) of Pub. L. 105–277, as amend-


ed, see Repeal, Reenactment, and Termination 


of Chapter note set out under section 1201 of 


this title. 


CODIFICATION 


For repeal of section effective Oct. 1, 1998, and subse-


quent reenactment of section for specific periods, see 


note set out preceding section 1201 of this title. 


SECTION REFERRED TO IN OTHER SECTIONS 


This section is referred to in section 106 of this title. 
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CHAPTER 13—ADJUSTMENT OF DEBTS OF 
AN INDIVIDUAL WITH REGULAR INCOME 


SUBCHAPTER I—OFFICERS, ADMINISTRATION, 


AND THE ESTATE 


Sec. 


1301. Stay of action against codebtor. 
1302. Trustee. 
1303. Rights and powers of debtor. 
1304. Debtor engaged in business. 
1305. Filing and allowance of postpetition claims. 
1306. Property of the estate. 
1307. Conversion or dismissal. 


SUBCHAPTER II—THE PLAN 


1321. Filing of plan. 
1322. Contents of plan. 
1323. Modification of plan before confirmation. 
1324. Confirmation hearing. 
1325. Confirmation of plan. 
1326. Payments. 


1327. Effect of confirmation. 


1328. Discharge. 


1329. Modification of plan after confirmation. 


1330. Revocation of an order of confirmation. 


CHAPTER REFERRED TO IN OTHER SECTIONS 


This chapter is referred to in sections 101, 103, 109, 321, 


326, 329, 330, 346, 347, 348, 362, 363, 365, 502, 706, 1106, 1112 


of this title; title 7 section 2008h; title 15 section 1673; 


title 20 section 1087; title 28 sections 157, 586, 1930. 


SUBCHAPTER I—OFFICERS, 


ADMINISTRATION, AND THE ESTATE 


§ 1301. Stay of action against codebtor 


(a) Except as provided in subsections (b) and 


(c) of this section, after the order for relief 


under this chapter, a creditor may not act, or 


commence or continue any civil action, to col-


lect all or any part of a consumer debt of the 


debtor from any individual that is liable on such 


debt with the debtor, or that secured such debt, 


unless— 
(1) such individual became liable on or se-


cured such debt in the ordinary course of such 


individual’s business; or 
(2) the case is closed, dismissed, or converted 


to a case under chapter 7 or 11 of this title. 


(b) A creditor may present a negotiable instru-


ment, and may give notice of dishonor of such 


an instrument. 
(c) On request of a party in interest and after 


notice and a hearing, the court shall grant relief 


from the stay provided by subsection (a) of this 


section with respect to a creditor, to the extent 


that— 
(1) as between the debtor and the individual 


protected under subsection (a) of this section, 


such individual received the consideration for 


the claim held by such creditor; 
(2) the plan filed by the debtor proposes not 


to pay such claim; or 
(3) such creditor’s interest would be irrep-


arably harmed by continuation of such stay. 


(d) Twenty days after the filing of a request 


under subsection (c)(2) of this section for relief 


from the stay provided by subsection (a) of this 


section, such stay is terminated with respect to 


the party in interest making such request, un-


less the debtor or any individual that is liable 


on such debt with the debtor files and serves 


upon such party in interest a written objection 


to the taking of the proposed action. 


(Pub. L. 95–598, Nov. 6, 1978, 92 Stat. 2645; Pub. L. 


98–353, title III, §§ 313, 524, July 10, 1984, 98 Stat. 


355, 388.) 


HISTORICAL AND REVISION NOTES 


LEGISLATIVE STATEMENTS 


Section 1301 of the House amendment is identical 


with the provision contained in section 1301 of the 


House bill and adopted by the Senate amendment. Sec-


tion 1301(c)(1) indicates that a basis for lifting the stay 


is that the debtor did not receive consideration for the 


claim by the creditor, or in other words, the debtor is 


really the ‘‘codebtor.’’ As with other sections in title 


11, the standard of receiving consideration is a general 


rule, but where two co-debtors have agreed to share li-


abilities in a different manner than profits it is the in-


dividual who does not ultimately bear the liability that 


is protected by the stay under section 1301. 


SENATE REPORT NO. 95–989 


Subsection (a) automatically stays the holder of a 


claim based on a consumer debt of the chapter 13 debt-


or from acting or proceeding in any way, except as au-


thorized pursuant to subsections (b) and (c), against an 


individual or the property of an individual liable with 


the chapter 13 debtor, unless such codebtor became lia-


ble in the ordinary course of his business, or unless the 


case is closed, dismissed, or converted to another chap-


ter. 


Under the terms of the agreement with the codebtor 


who is not in bankruptcy, the creditor has a right to 


collect all payments to the extent they are not made 


by the debtor at the time they are due. To the extent 


to which a chapter 13 plan does not propose to pay a 


creditor his claims, the creditor may obtain relief from 


the court from the automatic stay and collect such 


claims from the codebtor. Conversely, a codebtor ob-


tains the benefit of any payments made to the creditor 


under the plan. If a debtor defaults on scheduled pay-


ments under the plan, then the codebtor would be liable 


for the remaining deficiency; otherwise, payments not 


made under the plan may never be made by the co-


debtor. The obligation of the codebtor to make the 


creditor whole at the time payments are due remains. 


The automatic stay under this section pertains only 


to the collection of a consumer debt, defined by section 


101(7) of this title to mean a debt incurred by an indi-


vidual primarily for a personal, family, or household 


purpose. Therefore, not all debts owed by a chapter 13 


debtor will be subject to the stay of the codebtor, par-


ticularly those business debts incurred by an individual 


with regular income, as defined by section 101(24) of 


this title, engaged in business, that is permitted by vir-


tue of section 109(b) and section 1304 to obtain chapter 


13 relief. 


Subsection (b) excepts the giving of notice of dis-


honor of a negotiable instrument from the reach of the 


codebtor stay. 


Under subsection (c), if the codebtor has property out 


of which the creditor’s claim can be satisfied, the court 


can grant relief from the stay absent the transfer of a 


security interest in that property by the codebtor to 


the creditor. Correspondingly, if there is reasonable 


cause to believe that property is about to be disposed 


of by the codebtor which could be used to satisfy his 


obligation to the creditor, the court should lift the stay 


to allow the creditor to perfect his rights against such 


property. Likewise, if property is subject to rapid de-


preciation or decrease in value the stay should be lifted 


to allow the creditor to protect his rights to reach such 


property. Otherwise, the creditor’s interest would be ir-


reparably harmed by such stay. Property which could 


be used to satisfy the claim could be disposed of or en-


cumbered and placed beyond the reach of the creditor. 


The creditor should be allowed to protect his rights to 


reach property which could satisfy his claim and pre-


vent its erosion in value, disposal, or encumbrance. 
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HOUSE REPORT NO. 95–595 


This section is new. It is designed to protect a debtor 


operating under a chapter 13 individual repayment plan 


case by insulating him from indirect pressures from his 


creditors exerted through friends or relatives that may 


have cosigned an obligation of the debtor. The protec-


tion is limited, however, to ensure that the creditor in-


volved does not lose the benefit of the bargain he made 


for a cosigner. He is entitled to full compensation, in-


cluding any interest, fees, and costs provided for by the 


agreement under which the debtor obtained his loan. 


The creditor is simply required to share with other 


creditors to the extent that the debtor will repay him 


under the chapter 13 plan. The creditor is delayed, but 


his substantive rights are not affected. 


Subsection (a) is the operative subsection. It stays 


action by a creditor after an order for relief under 


chapter 13. The creditor may not act, or commence or 


continue any civil action, to collect all or any part of 


a consumer debt of the debtor from any individual that 


is liable on such debt with the debtor, or that has se-


cured the debt, unless the individual became liable or 


secured the debt in the ordinary course of his business, 


or the case is closed, dismissed, or converted to chapter 


7 or 11. 


Subsection (b) permits the creditor, notwithstanding 


the stay, to present a negotiable instrument and to 


give notice of dishonor of the instrument, in order to 


preserve his substantive rights against the codebtor as 


required by applicable nonbankruptcy law. 


Subsection (c) requires the court to grant relief from 


the stay in certain circumstances. The court must 


grant relief to the extent that the debtor does not pro-


pose to pay, under the plan, the amount owed to the 


creditor. The court must also grant relief to the extent 


that the debtor was really the codebtor in the trans-


action, that is, to the extent that the nondebtor party 


actually received the consideration for the claim held 


by the creditor. Finally, the court must grant relief to 


the extent that the creditor’s interest would be irrep-


arably harmed by the stay, for example, where the co-


debtor filed bankruptcy himself, or threatened to leave 


the locale, or lost his job. 


AMENDMENTS 


1984—Subsec. (c)(3). Pub. L. 98–353, § 524, inserted 


‘‘continuation of’’ after ‘‘by’’. 


Subsec. (d). Pub. L. 98–353, § 313, added subsec. (d). 


EFFECTIVE DATE OF 1984 AMENDMENT 


Amendment by Pub. L. 98–353 effective with respect 


to cases filed 90 days after July 10, 1984, see section 


552(a) of Pub. L. 98–353, set out as a note under section 


101 of this title. 


SECTION REFERRED TO IN OTHER SECTIONS 


This section is referred to in sections 106, 108, 348 of 


this title. 


§ 1302. Trustee 


(a) If the United States trustee appoints an in-


dividual under section 586(b) of title 28 to serve 


as standing trustee in cases under this chapter 


and if such individual qualifies under section 322 


of this title, then such individual shall serve as 


trustee in the case. Otherwise, the United States 


trustee shall appoint one disinterested person to 


serve as trustee in the case or the United States 


trustee may serve as a trustee in the case. 


(b) The trustee shall— 


(1) perform the duties specified in sections 


704(2), 704(3), 704(4), 704(5), 704(6), 704(7), and 


704(9) of this title; 


(2) appear and be heard at any hearing that 


concerns— 


(A) the value of property subject to a lien; 


(B) confirmation of a plan; or 


(C) modification of the plan after con-


firmation; 


(3) dispose of, under regulations issued by 


the Director of the Administrative Office of 


the United States Courts, moneys received or 


to be received in a case under chapter XIII of 


the Bankruptcy Act; 


(4) advise, other than on legal matters, and 


assist the debtor in performance under the 


plan; and 


(5) ensure that the debtor commences mak-


ing timely payments under section 1326 of this 


title. 


(c) If the debtor is engaged in business, then in 


addition to the duties specified in subsection (b) 


of this section, the trustee shall perform the du-


ties specified in sections 1106(a)(3) and 1106(a)(4) 


of this title. 


(Pub. L. 95–598, Nov. 6, 1978, 92 Stat. 2645; Pub. L. 


98–353, title III, §§ 314, 525, July 10, 1984, 98 Stat. 


356, 388; Pub. L. 99–554, title II, §§ 228, 283(w), Oct. 


27, 1986, 100 Stat. 3103, 3118; Pub. L. 103–394, title 


V, § 501(d)(37), Oct. 22, 1994, 108 Stat. 4147.) 


HISTORICAL AND REVISION NOTES 


LEGISLATIVE STATEMENTS 


Section 1302 of the House amendment adopts a provi-


sion contained in the Senate amendment instead of the 


position taken in the House bill. Sections 1302(d) and 


(e) are modeled on the standing trustee system con-


tained in the House bill with the court assuming super-


visory functions in districts not under the pilot pro-


gram. 


SENATE REPORT NO. 95–989 


The principal administrator in a chapter 13 case is 


the chapter 13 trustee. Experience under chapter XIII of 


the Bankruptcy Act [chapter 13 of former title 11] has 


shown that the more efficient and effective wage earner 


programs have been conducted by standing chapter XIII 


trustees who exercise a broad range of responsibilities 


in both the design and the effectuation of debtor plans. 


Subsection (a) provides administrative flexibility by 


permitting the bankruptcy judge to appoint an individ-


ual from the panel of trustees established pursuant to 


28 U.S.C. § 604(f) and qualified under section 322 of title 


11, either to serve as a standing trustee in all chapter 


13 cases filed in the district or a portion thereof, or to 


serve in a single case. 


Subsection (b)(1) makes it clear that the chapter 13 


trustee is no mere disbursing agent of the monies paid 


to him by the debtor under the plan [section 1322(a)(1)], 


by imposing upon him certain relevant duties of a liq-


uidation trustee prescribed by section 704 of this title. 


Subsection (b)(2) requires the chapter 13 trustee to 


appear before and be heard by the bankruptcy court 


whenever the value of property secured by a lien or the 


confirmation or modification of a plan after confirma-


tion as provided by sections 1323–1325 is considered by 


the court. 


Subsection (b)(3) requires the chapter 13 trustee to 


advise and counsel the debtor while under chapter 13, 


except on matters more appropriately left to the attor-


ney for the debtor. The chapter 13 trustee must also as-


sist the debtor in performance under the plan by at-


tempting to tailor the requirements of the plan to the 


changing needs and circumstances of the debtor during 


the extension period. 


Subsection (c) imposes on the trustee in a chapter 13 


case filed by a debtor engaged in business the inves-


tigative and reporting duties normally required of a 


chapter 11 debtor or trustee as prescribed by section 


1106(a)(3) and (4). 
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HOUSE REPORT NO. 95–595 


Subsection (d) gives the trustee an additional duty if 


the debtor is engaged in business, as defined in section 


1304. The trustee must perform the duties specified in 


sections 1106(a)(3) and 1106(a)(4), relating to investiga-


tion of the debtor. 


REFERENCES IN TEXT 


Chapter XIII of the Bankruptcy Act, referred to in 


subsec. (b)(3), is chapter XIII of act July 1, 1898, ch. 541, 


as added June 22, 1938, ch. 575, § 1, 52 Stat. 930, which 


was classified to chapter 13 (§ 1001 et seq.) of former 


Title 11. 


AMENDMENTS 


1994—Subsec. (b)(3). Pub. L. 103–394 struck out ‘‘and’’ 


at end. 


1986—Subsec. (a). Pub. L. 99–554, § 228(1), amended sub-


sec. (a) generally. Prior to amendment, subsec. (a) read 


as follows: ‘‘If the court has appointed an individual 


under subsection (d) of this section to serve as standing 


trustee in cases under this chapter and if such individ-


ual qualifies under section 322 of this title, then such 


individual shall serve as trustee in the case. Otherwise, 


the court shall appoint a person to serve as trustee in 


the case.’’ 


Subsec. (d). Pub. L. 99–554, § 228(2), struck out subsec. 


(d) which read as follows: ‘‘If the number of cases under 


this chapter commenced in a particular judicial dis-


trict so warrant, the court may appoint one or more in-


dividuals to serve as standing trustee for such district 


in cases under this chapter.’’ 


Subsec. (e). Pub. L. 99–554, § 283(w), which directed the 


amendment of par. (1) by substituting ‘‘set for such in-


dividual’’ for ‘‘fix’’ could not be executed in view of the 


repeal of subsec. (e) by section 228(2) of Pub. L. 99–554. 


See 1984 Amendment note below. 


Pub. L. 99–554, § 228(2), struck out subsec. (e) which 


read as follows: 


‘‘(1) A court that has appointed an individual under 


subsection (d) of this section to serve as standing trust-


ee in cases under this chapter shall set for such individ-


ual— 


‘‘(A) a maximum annual compensation, not to ex-


ceed the lowest annual rate of basic pay in effect for 


grade GS–16 of the General Schedule prescribed under 


section 5332 of title 5; and 


‘‘(B) a percentage fee, not to exceed ten percent, 


based on such maximum annual compensation and 


the actual, necessary expenses incurred by such indi-


vidual as standing trustee. 


‘‘(2) Such individual shall collect such percentage fee 


from all payments under plans in the cases under this 


chapter for which such individual serves as standing 


trustee. Such individual shall pay annually to the 


Treasury— 


‘‘(A) any amount by which the actual compensation 


received by such individual exceeds five percent of all 


such payments made under plans in cases under this 


chapter for which such individual serves as standing 


trustee; and 


‘‘(B) any amount by which the percentage fee fixed 


under paragraph (1)(B) of this subsection for all such 


cases exceeds— 


‘‘(i) such individual’s actual compensation for 


such cases, as adjusted under subparagraph (A) of 


this paragraph; plus 


‘‘(ii) the actual, necessary expenses incurred by 


such individual as standing trustee in such cases.’’ 


1984—Subsec. (b)(1). Pub. L. 98–353, § 314(1), substituted 


‘‘704(7), and 704(9) of this title’’ for ‘‘and 704(8) of this 


title’’. 


Subsec. (b)(2). Pub. L. 98–353, § 314(2), struck out 


‘‘and’’ at the end. 


Subsec. (b)(3) to (5). Pub. L. 98–353, § 525(a), added par. 


(3) and redesignated former pars. (3) and (4) as (4) and 


(5), respectively. 


Pub. L. 98–353, § 314(3), (4), substituted ‘‘; and’’ for the 


period at end of par. (3) and added par. (4). 


Subsec. (e)(1). Pub. L. 98–353, § 525(b)(1), which di-


rected the amendment of par. (4) by substituting ‘‘set 


for such individual’’ for ‘‘fix’’ was executed to par. (1) 


as the probable intent of Congress. 


Subsec. (e)(1)(A). Pub. L. 98–353, § 525(b)(2), struck out 


‘‘for such individual’’ after ‘‘a maximum annual com-


pensation’’. 


Subsec. (e)(2)(A). Pub. L. 98–353, § 525(b)(3), substituted 


‘‘received by’’ for ‘‘of’’, and ‘‘of all such payments 


made’’ for ‘‘upon all payments’’. 


EFFECTIVE DATE OF 1994 AMENDMENT 


Amendment by Pub. L. 103–394 effective Oct. 22, 1994, 


and not applicable with respect to cases commenced 


under this title before Oct. 22, 1994, see section 702 of 


Pub. L. 103–394, set out as a note under section 101 of 


this title. 


EFFECTIVE DATE OF 1986 AMENDMENT 


Effective date and applicability of amendment by sec-


tion 228 of Pub. L. 99–554 dependent upon the judicial 


district involved, see section 302(d), (e) of Pub. L. 


99–554, set out as a note under section 581 of Title 28, 


Judiciary and Judicial Procedure. 


Amendment by section 283 of Pub. L. 99–554 effective 


30 days after Oct. 27, 1986, see section 302(a) of Pub. L. 


99–554. 


EFFECTIVE DATE OF 1984 AMENDMENT 


Amendment by Pub. L. 98–353 effective with respect 


to cases filed 90 days after July 10, 1984, see section 


552(a) of Pub. L. 98–353, set out as a note under section 


101 of this title. 


SECTION REFERRED TO IN OTHER SECTIONS 


This section is referred to in sections 322, 326, 546, 557 


of this title. 


§ 1303. Rights and powers of debtor 


Subject to any limitations on a trustee under 


this chapter, the debtor shall have, exclusive of 


the trustee, the rights and powers of a trustee 


under sections 363(b), 363(d), 363(e), 363(f), and 


363(l), of this title. 


(Pub. L. 95–598, Nov. 6, 1978, 92 Stat. 2646.) 


HISTORICAL AND REVISION NOTES 


LEGISLATIVE STATEMENTS 


Section 1303 of the House amendment specifies rights 


and powers that the debtor has exclusive of the trust-


ees. The section does not imply that the debtor does 


not also possess other powers concurrently with the 


trustee. For example, although section 1323 is not spec-


ified in section 1303, certainly it is intended that the 


debtor has the power to sue and be sued. 


SENATE REPORT NO. 95–989 


A chapter 13 debtor is vested with the identical rights 


and powers, and is subject to the same limitations in 


regard to their exercise, as those given a liquidation 


trustee by virtue of section 363(b), (d), (e), (f), and (h) 


of title 11, relating to the sale, use or lease of property. 


SECTION REFERRED TO IN OTHER SECTIONS 


This section is referred to in section 106 of this title. 


§ 1304. Debtor engaged in business 


(a) A debtor that is self-employed and incurs 


trade credit in the production of income from 


such employment is engaged in business. 


(b) Unless the court orders otherwise, a debtor 


engaged in business may operate the business of 


the debtor and, subject to any limitations on a 


trustee under sections 363(c) and 364 of this title 







Page 233 TITLE 11—BANKRUPTCY § 1306 


and to such limitations or conditions as the 


court prescribes, shall have, exclusive of the 


trustee, the rights and powers of the trustee 


under such sections. 


(c) A debtor engaged in business shall perform 


the duties of the trustee specified in section 


704(8) of this title. 


(Pub. L. 95–598, Nov. 6, 1978, 92 Stat. 2646; Pub. L. 


98–353, title III, §§ 311(b)(2), 526, July 10, 1984, 98 


Stat. 355, 389.) 


HISTORICAL AND REVISION NOTES 


LEGISLATIVE STATEMENTS 


Section 1304(b) of the House amendment adopts the 


approach taken in the comparable section of the Sen-


ate amendment as preferable to the position taken in 


the House bill. 


SENATE REPORT NO. 95–989 


Increased access to the simpler, speedier, and less ex-


pensive debtor relief provisions of chapter 13 is accom-


plished by permitting debtors engaged in business to 


proceed under chapter 13, provided their income is suf-


ficiently stable and regular to permit compliance with 


a chapter 13 plan [section 101(24)] and that the debtor 


(or the debtor and spouse) do not owe liquidated, non-


contingent unsecured debts of $50,000, or liquidated, 


noncontingent secured debts of $200,000 (§ 109(d)). 


Section 1304(a) states that a self-employed individual 


who incurs trade credit in the production of income is 


a debtor engaged in business. 


Subsection (b) empowers a chapter 13 debtor engaged 


in business to operate his business, subject to the 


rights, powers and limitations that pertain to a trustee 


under sections 363(c) and 364 of title 11, and subject to 


such further limitations and conditions as the court 


may prescribe. 


Subsection (c) requires a chapter 13 debtor engaged in 


business to file with the court certain financial state-


ments relating to the operation of the business. 


AMENDMENTS 


1984—Subsec. (b). Pub. L. 98–353, § 526, struck out the 


comma after ‘‘of the debtor’’. 


Subsec. (c). Pub. L. 98–353, § 311(b)(2), substituted 


‘‘section 704(8)’’ for ‘‘section 704(7)’’. 


EFFECTIVE DATE OF 1984 AMENDMENT 


Amendment by Pub. L. 98–353 effective with respect 


to cases filed 90 days after July 10, 1984, see section 


552(a) of Pub. L. 98–353, set out as a note under section 


101 of this title. 


SECTION REFERRED TO IN OTHER SECTIONS 


This section is referred to in sections 363, 364 of this 


title. 


§ 1305. Filing and allowance of postpetition 
claims 


(a) A proof of claim may be filed by any entity 


that holds a claim against the debtor— 


(1) for taxes that become payable to a gov-


ernmental unit while the case is pending; or 


(2) that is a consumer debt, that arises after 


the date of the order for relief under this chap-


ter, and that is for property or services nec-


essary for the debtor’s performance under the 


plan. 


(b) Except as provided in subsection (c) of this 


section, a claim filed under subsection (a) of this 


section shall be allowed or disallowed under sec-


tion 502 of this title, but shall be determined as 


of the date such claim arises, and shall be al-


lowed under section 502(a), 502(b), or 502(c) of 


this title, or disallowed under section 502(d) or 


502(e) of this title, the same as if such claim had 


arisen before the date of the filing of the peti-


tion. 


(c) A claim filed under subsection (a)(2) of this 


section shall be disallowed if the holder of such 


claim knew or should have known that prior ap-


proval by the trustee of the debtor’s incurring 


the obligation was practicable and was not ob-


tained. 


(Pub. L. 95–598, Nov. 6, 1978, 92 Stat. 2647.) 


HISTORICAL AND REVISION NOTES 


LEGISLATIVE STATEMENTS 


Section 1305(a)(2) of the House amendment modifies 


similar provisions contained in the House and Senate 


bills by restricting application of the paragraph to a 


consumer debt. Debts of the debtor that are not con-


sumer debts should not be subjected to section 1305(c) 


or section 1328(d) of the House amendment. 


Section 1305(b) of the House amendment represents a 


technical modification of similar provisions contained 


in the House bill and Senate amendment. 


The House amendment deletes section 1305(d) of the 


Senate amendment as unnecessary. Section 502(b)(1) is 


sufficient to disallow any claim to the extent the claim 


represents the usurious interest or any other charge 


forbidden by applicable law. It is anticipated that the 


Rules of Bankruptcy Procedure may require a creditor 


filing a proof of claim in a case under chapter 13 to in-


clude an affirmative statement as contemplated by sec-


tion 1305(d) of the Senate amendment. 


SENATE REPORT NO. 95–989 


Section 1305, exclusively applicable in chapter 13 


cases, supplements the provisions of sections 501–511 of 


title 11, dealing with the filing and allowance of claims. 


Sections 501–511 apply in chapter 13 cases by virtue of 


section 103(a) of this title. Section 1305(a) provides for 


the filing of a proof of claim for taxes and other obliga-


tions incurred after the filing of the chapter 13 case. 


Subsection (b) prescribes that section 502 of title 11 


governs the allowance of section 1305(a) claims, except 


that its standards shall be applied as of the date of al-


lowance of the claim, rather than the date of filing of 


the petition. Subsection (c) requires the disallowance 


of a postpetition claim for property or services nec-


essary for the debtor’s performance under the plan, if 


the holder of the claim knew or should have known 


that prior approval by the trustee of the debtor’s incur-


ring of the obligation was practicable and was not ob-


tained. 


HOUSE REPORT NO. 95–595 


Subsection (a) permits the filing of a proof of a claim 


against the debtor that is for taxes that become pay-


able to a governmental unit while the case is pending, 


or that arises after the date of the filing of the petition 


for property or services that are necessary for the debt-


or’s performance under the plan, such as auto repairs in 


order that the debtor will be able to get to work, or 


medical bills. The effect of the latter provision, in 


paragraph (2), is to treat postpetition credit extended 


to a chapter 13 debtor the same as a prepetition claim 


for purposes of allowance, distribution, and so on. 


SECTION REFERRED TO IN OTHER SECTIONS 


This section is referred to in sections 106, 348, 1322, 


1328 of this title. 


§ 1306. Property of the estate 


(a) Property of the estate includes, in addition 


to the property specified in section 541 of this 


title— 
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(1) all property of the kind specified in such 


section that the debtor acquires after the com-


mencement of the case but before the case is 


closed, dismissed, or converted to a case under 


chapter 7, 11, or 12 of this title, whichever oc-


curs first; and 
(2) earnings from services performed by the 


debtor after the commencement of the case 


but before the case is closed, dismissed, or 


converted to a case under chapter 7, 11, or 12 


of this title, whichever occurs first. 


(b) Except as provided in a confirmed plan or 


order confirming a plan, the debtor shall remain 


in possession of all property of the estate. 


(Pub. L. 95–598, Nov. 6, 1978, 92 Stat. 2647; Pub. L. 


99–554, title II, § 257(u), Oct. 27, 1986, 100 Stat. 


3116.) 


HISTORICAL AND REVISION NOTES 


LEGISLATIVE STATEMENTS 


Section 1306(a)(2) adopts a provision contained in the 


Senate amendment in preference to a similar provision 


contained in the House bill. 


SENATE REPORT NO. 95–989 


Section 541 is expressly made applicable to chapter 13 


cases by section 103(a). Section 1306 broadens the defini-


tion of property of the estate for chapter 13 purposes to 


include all property acquired and all earnings from 


services performed by the debtor after the commence-


ment of the case. 
Subsection (b) nullifies the effect of section 521(3), 


otherwise applicable, by providing that a chapter 13 


debtor need not surrender possession of property of the 


estate, unless required by the plan or order of con-


firmation. 


AMENDMENTS 


1986—Subsec. (a). Pub. L. 99–554 inserted reference to 


chapter 12 in pars. (1) and (2). 


EFFECTIVE DATE OF 1986 AMENDMENT 


Amendment by Pub. L. 99–554 effective 30 days after 


Oct. 27, 1986, but not applicable to cases commenced 


under this title before that date, see section 302(a), 


(c)(1) of Pub. L. 99–554, set out as a note under section 


581 of Title 28, Judiciary and Judicial Procedure. 


§ 1307. Conversion or dismissal 


(a) The debtor may convert a case under this 


chapter to a case under chapter 7 of this title at 


any time. Any waiver of the right to convert 


under this subsection is unenforceable. 
(b) On request of the debtor at any time, if the 


case has not been converted under section 706, 


1112, or 1208 of this title, the court shall dismiss 


a case under this chapter. Any waiver of the 


right to dismiss under this subsection is unen-


forceable. 
(c) Except as provided in subsection (e) of this 


section, on request of a party in interest or the 


United States trustee and after notice and a 


hearing, the court may convert a case under this 


chapter to a case under chapter 7 of this title, or 


may dismiss a case under this chapter, which-


ever is in the best interests of creditors and the 


estate, for cause, including— 
(1) unreasonable delay by the debtor that is 


prejudicial to creditors; 
(2) nonpayment of any fees and charges re-


quired under chapter 123 of title 28; 
(3) failure to file a plan timely under section 


1321 of this title; 


(4) failure to commence making timely pay-


ments under section 1326 of this title; 


(5) denial of confirmation of a plan under 


section 1325 of this title and denial of a re-


quest made for additional time for filing an-


other plan or a modification of a plan; 


(6) material default by the debtor with re-


spect to a term of a confirmed plan; 


(7) revocation of the order of confirmation 


under section 1330 of this title, and denial of 


confirmation of a modified plan under section 


1329 of this title; 


(8) termination of a confirmed plan by rea-


son of the occurrence of a condition specified 


in the plan other than completion of payments 


under the plan; 


(9) only on request of the United States 


trustee, failure of the debtor to file, within fif-


teen days, or such additional time as the court 


may allow, after the filing of the petition com-


mencing such case, the information required 


by paragraph (1) of section 521; or 


(10) only on request of the United States 


trustee, failure to timely file the information 


required by paragraph (2) of section 521. 


(d) Except as provided in subsection (e) of this 


section, at any time before the confirmation of 


a plan under section 1325 of this title, on request 


of a party in interest or the United States trust-


ee and after notice and a hearing, the court may 


convert a case under this chapter to a case 


under chapter 11 or 12 of this title. 


(e) The court may not convert a case under 


this chapter to a case under chapter 7, 11, or 12 


of this title if the debtor is a farmer, unless the 


debtor requests such conversion. 


(f) Notwithstanding any other provision of this 


section, a case may not be converted to a case 


under another chapter of this title unless the 


debtor may be a debtor under such chapter. 


(Pub. L. 95–598, Nov. 6, 1978, 92 Stat. 2647; Pub. L. 


98–353, title III, §§ 315, 527, July 10, 1984, 98 Stat. 


356, 389; Pub. L. 99–554, title II, §§ 229, 257(v), Oct. 


27, 1986, 100 Stat. 3103, 3116.) 


HISTORICAL AND REVISION NOTES 


LEGISLATIVE STATEMENTS 


Section 1307(a) is derived from the Senate amend-


ment in preference to a comparable provision contained 


in the House bill. 


SENATE REPORT NO. 95–989 


Subsections (a) and (b) confirm, without qualifica-


tion, the rights of a chapter 13 debtor to convert the 


case to a liquidating bankruptcy case under chapter 7 


of title 11, at any time, or to have the chapter 13 case 


dismissed. Waiver of any such right is unenforceable. 


Subsection (c) specifies various conditions for the exer-


cise of the power of the court to convert a chapter 13 


case to one under chapter 7 or to dismiss the case. Sub-


section (d) deals with the conversion of a chapter 13 


case to one under chapter 11. Subsection (e) prohibits 


conversion of the chapter 13 case filed by a farmer to 


chapter 7 or 11 except at the request of the debtor. No 


case is to be converted from chapter 13 to any other 


chapter, unless the debtor is an eligible debtor under 


the new chapter. 


HOUSE REPORT NO. 95–595 


Subsection (f) reinforces section 109 by prohibiting 


conversion to a chapter under which the debtor is not 


eligible to proceed. 
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AMENDMENTS 


1986—Subsec. (b). Pub. L. 99–554, § 257(v)(1), inserted 


reference to section 1208 of this title. 


Subsec. (c). Pub. L. 99–554, § 229(1)(A), inserted ‘‘or the 


United States trustee’’ after ‘‘party in interest’’ in pro-


visions preceding par. (1). 


Subsec. (c)(9), (10). Pub. L. 99–554, § 229(1)(B)–(D), 


added pars. (9) and (10). 


Subsec. (d). Pub. L. 99–554, § 257(v)(2), inserted ref-


erence to chapter 12. 


Pub. L. 99–554, § 229(2), inserted ‘‘or the United States 


trustee’’ after ‘‘party in interest’’. 


Subsec. (e). Pub. L. 99–554, § 257(v)(3), inserted ref-


erence to chapter 12. 


1984—Subsec. (b). Pub. L. 98–353, § 527(a), inserted a 


comma after ‘‘time’’. 


Subsec. (c)(4). Pub. L. 98–353, § 315(2), added par. (4). 


Former par. (4) redesignated (5). 


Subsec. (c)(5). Pub. L. 98–353, §§ 315(1), 527(b)(1), redes-


ignated former par. (4) as (5) and inserted ‘‘a request 


made for’’ before ‘‘additional’’. Former par. (5) redesig-


nated (6). 


Subsec. (c)(6). Pub. L. 98–353, § 315(1), redesignated 


former par. (5) as (6). Former par. (6) redesignated (7). 


Subsec. (c)(7). Pub. L. 98–353, §§ 315(1), 527(b)(2), redes-


ignated former par. (6) as (7) and substituted ‘‘or’’ for 


‘‘and’’. Former par. (7) redesignated (8). 


Subsec. (c)(8). Pub. L. 98–353, §§ 315(1), 527(b)(3), redes-


ignated former par. (7) as (8) and inserted ‘‘other than 


completion of payments under the plan’’ after ‘‘in the 


plan’’. 


EFFECTIVE DATE OF 1986 AMENDMENT 


Effective date and applicability of amendment by sec-


tion 229 of Pub. L. 99–554 dependent upon the judicial 


district involved, see section 302(d), (e) of Pub. L. 


99–554, set out as a note under section 581 of Title 28, 


Judiciary and Judicial Procedure. 


Amendment by section 257 of Pub. L. 99–554 effective 


30 days after Oct. 27, 1986, but not applicable to cases 


commenced under this title before that date, see sec-


tion 302(a), (c)(1) of Pub. L. 99–554. 


EFFECTIVE DATE OF 1984 AMENDMENT 


Amendment by Pub. L. 98–353 effective with respect 


to cases filed 90 days after July 10, 1984, see section 


552(a) of Pub. L. 98–353, set out as a note under section 


101 of this title. 


SECTION REFERRED TO IN OTHER SECTIONS 


This section is referred to in sections 348, 365, 706, 726, 


1330 of this title. 


SUBCHAPTER II—THE PLAN 


§ 1321. Filing of plan 


The debtor shall file a plan. 


(Pub. L. 95–598, Nov. 6, 1978, 92 Stat. 2648.) 


HISTORICAL AND REVISION NOTES 


SENATE REPORT NO. 95–989 


Chapter 13 contemplates the filing of a plan only by 


the debtor. 


SECTION REFERRED TO IN OTHER SECTIONS 


This section is referred to in section 1307 of this title. 


§ 1322. Contents of plan 


(a) The plan shall— 


(1) provide for the submission of all or such 


portion of future earnings or other future in-


come of the debtor to the supervision and con-


trol of the trustee as is necessary for the exe-


cution of the plan; 


(2) provide for the full payment, in deferred 


cash payments, of all claims entitled to prior-


ity under section 507 of this title, unless the 


holder of a particular claim agrees to a dif-


ferent treatment of such claim; and 
(3) if the plan classifies claims, provide the 


same treatment for each claim within a par-


ticular class. 


(b) Subject to subsections (a) and (c) of this 


section, the plan may— 
(1) designate a class or classes of unsecured 


claims, as provided in section 1122 of this title, 


but may not discriminate unfairly against any 


class so designated; however, such plan may 


treat claims for a consumer debt of the debtor 


if an individual is liable on such consumer 


debt with the debtor differently than other un-


secured claims; 
(2) modify the rights of holders of secured 


claims, other than a claim secured only by a 


security interest in real property that is the 


debtor’s principal residence, or of holders of 


unsecured claims, or leave unaffected the 


rights of holders of any class of claims; 
(3) provide for the curing or waiving of any 


default; 
(4) provide for payments on any unsecured 


claim to be made concurrently with payments 


on any secured claim or any other unsecured 


claim; 
(5) notwithstanding paragraph (2) of this 


subsection, provide for the curing of any de-


fault within a reasonable time and mainte-


nance of payments while the case is pending 


on any unsecured claim or secured claim on 


which the last payment is due after the date 


on which the final payment under the plan is 


due; 
(6) provide for the payment of all or any part 


of any claim allowed under section 1305 of this 


title; 
(7) subject to section 365 of this title, provide 


for the assumption, rejection, or assignment 


of any executory contract or unexpired lease 


of the debtor not previously rejected under 


such section; 
(8) provide for the payment of all or part of 


a claim against the debtor from property of 


the estate or property of the debtor; 
(9) provide for the vesting of property of the 


estate, on confirmation of the plan or at a 


later time, in the debtor or in any other en-


tity; and 
(10) include any other appropriate provision 


not inconsistent with this title. 


(c) Notwithstanding subsection (b)(2) and ap-


plicable nonbankruptcy law— 
(1) a default with respect to, or that gave 


rise to, a lien on the debtor’s principal resi-


dence may be cured under paragraph (3) or (5) 


of subsection (b) until such residence is sold at 


a foreclosure sale that is conducted in accord-


ance with applicable nonbankruptcy law; and 
(2) in a case in which the last payment on 


the original payment schedule for a claim se-


cured only by a security interest in real prop-


erty that is the debtor’s principal residence is 


due before the date on which the final pay-


ment under the plan is due, the plan may pro-


vide for the payment of the claim as modified 


pursuant to section 1325(a)(5) of this title. 


(d) The plan may not provide for payments 


over a period that is longer than three years, un-
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less the court, for cause, approves a longer pe-


riod, but the court may not approve a period 


that is longer than five years. 


(e) Notwithstanding subsection (b)(2) of this 


section and sections 506(b) and 1325(a)(5) of this 


title, if it is proposed in a plan to cure a default, 


the amount necessary to cure the default, shall 


be determined in accordance with the underly-


ing agreement and applicable nonbankruptcy 


law. 


(Pub. L. 95–598, Nov. 6, 1978, 92 Stat. 2648; Pub. L. 


98–353, title III, §§ 316, 528, July 10, 1984, 98 Stat. 


356, 389; Pub. L. 103–394, title III, §§ 301, 305(c), 


Oct. 22, 1994, 108 Stat. 4131, 4134.) 


HISTORICAL AND REVISION NOTES 


LEGISLATIVE STATEMENTS 


Section 1322(b)(2) of the House amendment represents 


a compromise agreement between similar provisions in 


the House bill and Senate amendment. Under the House 


amendment, the plan may modify the rights of holders 


of secured claims other than a claim secured by a secu-


rity interest in real property that is the debtor’s prin-


cipal residence. It is intended that a claim secured by 


the debtor’s principal residence may be treated with 


under section 1322(b)(5) of the House amendment. 


Section 1322(c) adopts a 5-year period derived from 


the House bill in preference to a 4-year period con-


tained in the Senate amendment. A conforming change 


is made in section 1329(c) adopting the provision in the 


House bill in preference to a comparable provision in 


the Senate amendment. 


Tax payments in wage earner plans: The House bill 


provided that a wage earner plan had to provide that 


all priority claims would be paid in full. The Senate 


amendment contained a special rule in section 1325(c) 


requiring that Federal tax claims must be paid in cash, 


but that such tax claims can be paid in deferred cash 


installments under the general rules applicable to the 


payment of debts in a wage earner plan, unless the In-


ternal Revenue Service negotiates with the debtor for 


some different medium or time for payment of the tax 


liability. 


The House bill adopts the substance of the Senate 


amendment rule under section 1322(a)(2) of the House 


amendment. A wage earner plan must provide for full 


payment in deferred cash payments, of all priority 


claims, unless the holder of a particular claim agrees 


with a different treatment of such claim. 


SENATE REPORT NO. 95–989 


Chapter 13 is designed to serve as a flexible vehicle 


for the repayment of part or all of the allowed claims 


of the debtor. Section 1322 emphasizes that purpose by 


fixing a minimum of mandatory plan provisions. 


Subsection (a) requires that the plan submit what-


ever portion of the future income of the debtor is nec-


essary to implement the plan to the control of the 


trustee, mandates payment in full of all section 507 pri-


ority claims, and requires identical treatment for all 


claims of a particular class. 


Subsection (b) permits a chapter 13 plan to (1) divide 


unsecured claims not entitled to priority under section 


507 into classes in the manner authorized for chapter 11 


claims; (2) modify the rights of holders of secured and 


unsecured claims, except claims wholly secured by real 


estate mortgages; (3) cure or waive any default; (4) pro-


pose payments on unsecured claims concurrently with 


payments on any secured claim or any other class of 


unsecured claims; (5) provide for curing any default on 


any secured or unsecured claim on which the final pay-


ment is due after the proposed final payment under the 


plan; (6) provide for payment of any allowed post-


petition claim; (7) assume or reject any previously 


unrejected executory contract or unexpired lease of the 


debtor; (8) propose the payment of all or any part of 


any claim from property of the estate or of the debtor; 


(9) provide for the vesting of property of the estate; and 


(10) include any other provision not inconsistent with 


other provisions of title 11. 
Subsection (c) limits the payment period under the 


plan to 3 years, except that a 4–year payment period 


may be permitted by the court. 


AMENDMENTS 


1994—Subsecs. (c), (d). Pub. L. 103–394, § 301, added sub-


sec. (c) and redesignated former subsec. (c) as (d). 
Subsec. (e). Pub. L. 103–394, § 305(c), added subsec. (e). 
1984—Subsec. (a)(2). Pub. L. 98–353, § 528(a), inserted a 


comma after ‘‘payments’’. 


Subsec. (b)(1). Pub. L. 98–353, § 316, inserted 


‘‘; however, such plan may treat claims for a consumer 


debt of the debtor if an individual is liable on such con-


sumer debt with the debtor differently than other unse-


cured claims’’. 


Subsec. (b)(2). Pub. L. 98–353, § 528(b)(1), inserted ‘‘, or 


leave unaffected the rights of the holders of any class 


of claims’’. 


Subsec. (b)(4). Pub. L. 98–353, § 528(b)(2), inserted 


‘‘other’’ after ‘‘claim or any’’. 


Subsec. (b)(7). Pub. L. 98–353, § 528(b)(3), inserted ‘‘sub-


ject to section 365 of this title,’’ before ‘‘provide’’, sub-


stituted ‘‘, rejection, or assignment’’ for ‘‘or rejec-


tion’’, and substituted ‘‘under such section’’ for ‘‘under 


section 365 of this title’’. 


Subsec. (b)(8). Pub. L. 98–353, § 528(b)(4), struck out 


‘‘any’’ before ‘‘part of a claim’’. 


EFFECTIVE DATE OF 1994 AMENDMENT 


Amendment by section 301 of Pub. L. 103–394 effective 


Oct. 22, 1994, and not applicable with respect to cases 


commenced under this title before Oct. 22, 1994, and 


amendment by section 305(c) of Pub. L. 103–394 effective 


Oct. 22, 1994, and applicable only to agreements entered 


into after Oct. 22, 1994, see section 702 of Pub. L. 103–394, 


set out as a note under section 101 of this title. 


EFFECTIVE DATE OF 1984 AMENDMENT 


Amendment by Pub. L. 98–353 effective with respect 


to cases filed 90 days after July 10, 1984, see section 


552(a) of Pub. L. 98–353, set out as a note under section 


101 of this title. 


SECTION REFERRED TO IN OTHER SECTIONS 


This section is referred to in sections 1323, 1328, 1329 


of this title. 


§ 1323. Modification of plan before confirmation 


(a) The debtor may modify the plan at any 


time before confirmation, but may not modify 


the plan so that the plan as modified fails to 


meet the requirements of section 1322 of this 


title. 
(b) After the debtor files a modification under 


this section, the plan as modified becomes the 


plan. 
(c) Any holder of a secured claim that has ac-


cepted or rejected the plan is deemed to have ac-


cepted or rejected, as the case may be, the plan 


as modified, unless the modification provides for 


a change in the rights of such holder from what 


such rights were under the plan before modifica-


tion, and such holder changes such holder’s pre-


vious acceptance or rejection. 


(Pub. L. 95–598, Nov. 6, 1978, 92 Stat. 2649.) 


HISTORICAL AND REVISION NOTES 


SENATE REPORT NO. 95–989 


The debtor is permitted to modify the plan before 


confirmation without court approval so long as the 


modified plan, which becomes the plan on filing, com-


plies with the requirements of section 1322. 
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The original acceptance or rejection of a plan by the 


holder of a secured claim remains binding unless the 


modified plan changes the rights of the holder and the 


holder withdraws or alters its earlier acceptance or re-


jection. 


SECTION REFERRED TO IN OTHER SECTIONS 


This section is referred to in section 1329 of this title. 


§ 1324. Confirmation hearing 


After notice, the court shall hold a hearing on 


confirmation of the plan. A party in interest 


may object to confirmation of the plan. 


(Pub. L. 95–598, Nov. 6, 1978, 92 Stat. 2649; Pub. L. 


98–353, title III, § 529, July 10, 1984, 98 Stat. 389; 


Pub. L. 99–554, title II, § 283(x), Oct. 27, 1986, 100 


Stat. 3118.) 


HISTORICAL AND REVISION NOTES 


SENATE REPORT NO. 95–989 


Any party in interest may object to the confirmation 


of a plan, as distinguished from merely rejecting a 


plan. An objection to confirmation is predicated on 


failure of the plan or the procedures employed prior to 


confirmation to conform with the requirements of 


chapter 13. The bankruptcy judge is required to provide 


notice and an opportunity for hearing any such objec-


tion to confirmation. 


AMENDMENTS 


1986—Pub. L. 99–554 struck out ‘‘the’’ after ‘‘object 


to’’. 


1984—Pub. L. 98–353 struck out ‘‘the’’ before ‘‘con-


firmation of the plan’’. 


EFFECTIVE DATE OF 1986 AMENDMENT 


Amendment by Pub. L. 99–554 effective 30 days after 


Oct. 27, 1986, see section 302(a) of Pub. L. 99–554, set out 


as a note under section 581 of Title 28, Judiciary and 


Judicial Procedure. 


EFFECTIVE DATE OF 1984 AMENDMENT 


Amendment by Pub. L. 98–353 effective with respect 


to cases filed 90 days after July 10, 1984, see section 


552(a) of Pub. L. 98–353, set out as a note under section 


101 of this title. 


SECTION REFERRED TO IN OTHER SECTIONS 


This section is referred to in title 28 section 586. 


§ 1325. Confirmation of plan 


(a) Except as provided in subsection (b), the 


court shall confirm a plan if— 


(1) The plan complies with the provisions of 


this chapter and with the other applicable pro-


visions of this title; 


(2) any fee, charge, or amount required under 


chapter 123 of title 28, or by the plan, to be 


paid before confirmation, has been paid; 


(3) the plan has been proposed in good faith 


and not by any means forbidden by law; 


(4) the value, as of the effective date of the 


plan, of property to be distributed under the 


plan on account of each allowed unsecured 


claim is not less than the amount that would 


be paid on such claim if the estate of the debt-


or were liquidated under chapter 7 of this title 


on such date; 


(5) with respect to each allowed secured 


claim provided for by the plan— 


(A) the holder of such claim has accepted 


the plan; 


(B)(i) the plan provides that the holder of 


such claim retain the lien securing such 


claim; and 
(ii) the value, as of the effective date of 


the plan, of property to be distributed under 


the plan on account of such claim is not less 


than the allowed amount of such claim; or 
(C) the debtor surrenders the property se-


curing such claim to such holder; and 


(6) the debtor will be able to make all pay-


ments under the plan and to comply with the 


plan. 


(b)(1) If the trustee or the holder of an allowed 


unsecured claim objects to the confirmation of 


the plan, then the court may not approve the 


plan unless, as of the effective date of the plan— 
(A) the value of the property to be distrib-


uted under the plan on account of such claim 


is not less than the amount of such claim; or 
(B) the plan provides that all of the debtor’s 


projected disposable income to be received in 


the three-year period beginning on the date 


that the first payment is due under the plan 


will be applied to make payments under the 


plan. 


(2) For purposes of this subsection, ‘‘disposable 


income’’ means income which is received by the 


debtor and which is not reasonably necessary to 


be expended— 


(A) for the maintenance or support of the 


debtor or a dependent of the debtor, including 


charitable contributions (that meet the defini-


tion of ‘‘charitable contribution’’ under sec-


tion 548(d)(3)) to a qualified religious or chari-


table entity or organization (as that term is 


defined in section 548(d)(4)) in an amount not 


to exceed 15 percent of the gross income of the 


debtor for the year in which the contributions 


are made; and 


(B) if the debtor is engaged in business, for 


the payment of expenditures necessary for the 


continuation, preservation, and operation of 


such business. 


(c) After confirmation of a plan, the court may 


order any entity from whom the debtor receives 


income to pay all or any part of such income to 


the trustee. 


(Pub. L. 95–598, Nov. 6, 1978, 92 Stat. 2649; Pub. L. 


98–353, title III, §§ 317, 530, July 10, 1984, 98 Stat. 


356, 389; Pub. L. 99–554, title II, § 283(y), Oct. 27, 


1986, 100 Stat. 3118; Pub. L. 105–183, § 4(a), June 


19, 1998, 112 Stat. 518.) 


HISTORICAL AND REVISION NOTES 


LEGISLATIVE STATEMENTS 


Section 1325(a)(5)(B) of the House amendment modi-


fies the House bill and Senate amendment to signifi-


cantly protect secured creditors in chapter 13. Unless 


the secured creditor accepts the plan, the plan must 


provide that the secured creditor retain the lien secur-


ing the creditor’s allowed secured claim in addition to 


receiving value, as of the effective date of the plan of 


property to be distributed under the plan on account of 


the claim not less than the allowed amount of the 


claim. To this extent, a secured creditor in a case under 


chapter 13 is treated identically with a recourse credi-


tor under section 1111(b)(1) of the House amendment ex-


cept that the secured creditor in a case under chapter 


13 may receive any property of a value as of the effec-


tive date of the plan equal to the allowed amount of the 
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creditor’s secured claim rather than being restricted to 


receiving deferred cash payments. Of course, the se-


cured creditors’ lien only secures the value of the col-


lateral and to the extent property is distributed of a 


present value equal to the allowed amount of the credi-


tor’s secured claim the creditor’s lien will have been 


satisfied in full. Thus the lien created under section 


1325(a)(5)(B)(i) is effective only to secure deferred pay-


ments to the extent of the amount of the allowed se-


cured claim. To the extent the deferred payments ex-


ceed the value of the allowed amount of the secured 


claim and the debtor subsequently defaults, the lien 


will not secure unaccrued interest represented in such 


deferred payments. 


SENATE REPORT NO. 95–989 


The bankruptcy court must confirm a plan if (1) the 


plan satisfies the provisions of chapter 13 and other ap-


plicable provisions of title 11; (2) it is proposed in good 


faith; (3) it is in the best interests of creditors, and de-


fined by subsection (a)(4) of Section 1325; (4) it has been 


accepted by the holder of each allowed secured claim 


provided for the plan or where the holder of any such 


secured claim is to receive value under the plan not 


less than the amount of the allowed secured claim, or 


where the debtor surrenders to the holder the collateral 


securing any such allowed secured claim; (5) the plan is 


feasible; and (6) the requisite fees and charges have 


been paid. 


Subsection (b) authorizes the court to order an en-


tity, as defined by Section 101(15), to pay any income of 


the debtor to the trustee. Any governmental unit is an 


entity subject to such an order. 


AMENDMENTS 


1998—Subsec. (b)(2)(A). Pub. L. 105–183 inserted before 


semicolon ‘‘, including charitable contributions (that 


meet the definition of ‘charitable contribution’ under 


section 548(d)(3)) to a qualified religious or charitable 


entity or organization (as that term is defined in sec-


tion 548(d)(4)) in an amount not to exceed 15 percent of 


the gross income of the debtor for the year in which the 


contributions are made’’. 


1986—Subsec. (b)(2)(A). Pub. L. 99–554 substituted 


‘‘; and’’ for ‘‘; or’’. 


1984—Subsec. (a). Pub. L. 98–353, § 317(1), substituted 


‘‘Except as provided in subsection (b), the’’ for ‘‘The’’. 


Subsec. (a)(1). Pub. L. 98–353, § 530, inserted ‘‘the’’ be-


fore ‘‘other’’. 


Subsecs. (b), (c). Pub. L. 98–353, § 317(2), (3), added sub-


sec. (b) and redesignated former subsec. (b) as (c). 


EFFECTIVE DATE OF 1998 AMENDMENT 


Amendment by Pub. L. 105–183 applicable to any case 


brought under an applicable provision of this title that 


is pending or commenced on or after June 19, 1998, see 


section 5 of Pub. L. 105–183, set out as a note under sec-


tion 544 of this title. 


EFFECTIVE DATE OF 1986 AMENDMENT 


Amendment by Pub. L. 99–554 effective 30 days after 


Oct. 27, 1986, see section 302(a) of Pub. L. 99–554, set out 


as a note under section 581 of Title 28, Judiciary and 


Judicial Procedure. 


EFFECTIVE DATE OF 1984 AMENDMENT 


Amendment by Pub. L. 98–353 effective with respect 


to cases filed 90 days after July 10, 1984, see section 


552(a) of Pub. L. 98–353, set out as a note under section 


101 of this title. 


SECTION REFERRED TO IN OTHER SECTIONS 


This section is referred to in sections 1307, 1322, 1329, 


1330 of this title. 


§ 1326. Payments 


(a)(1) Unless the court orders otherwise, the 


debtor shall commence making the payments 


proposed by a plan within 30 days after the plan 


is filed. 


(2) A payment made under this subsection 


shall be retained by the trustee until confirma-


tion or denial of confirmation of a plan. If a plan 


is confirmed, the trustee shall distribute any 


such payment in accordance with the plan as 


soon as practicable. If a plan is not confirmed, 


the trustee shall return any such payment to 


the debtor, after deducting any unpaid claim al-


lowed under section 503(b) of this title. 


(b) Before or at the time of each payment to 


creditors under the plan, there shall be paid— 


(1) any unpaid claim of the kind specified in 


section 507(a)(1) of this title; and 


(2) if a standing trustee appointed under sec-


tion 586(b) of title 28 is serving in the case, the 


percentage fee fixed for such standing trustee 


under section 586(e)(1)(B) of title 28. 


(c) Except as otherwise provided in the plan or 


in the order confirming the plan, the trustee 


shall make payments to creditors under the 


plan. 


(Pub. L. 95–598, Nov. 6, 1978, 92 Stat. 2650; Pub. L. 


98–353, title III, §§ 318(a), 531, July 10, 1984, 98 


Stat. 357, 389; Pub. L. 99–554, title II, §§ 230, 283(z), 


Oct. 27, 1986, 100 Stat. 3103, 3118; Pub. L. 103–394, 


title III, § 307, Oct. 22, 1994, 108 Stat. 4135.) 


HISTORICAL AND REVISION NOTES 


LEGISLATIVE STATEMENTS 


Section 1326(a)(2) of the House amendment adopts a 


comparable provision contained in the House bill pro-


viding for standing trustees. 


SENATE REPORT NO. 95–989 


Section 1326 supplements the priorities provisions of 


section 507. Subsection (a) requires accrued costs of ad-


ministration and filing fees, as well as fees due the 


chapter 13 trustee, to be disbursed before payments to 


creditors under the plan. Subsection (b) makes it clear 


that the chapter 13 trustee is normally to make dis-


tribution to creditors of the payments made under the 


plan by the debtor. 


HOUSE REPORT NO. 95–595 


Subsection (a) requires that before or at the time of 


each payment any outstanding administrative expenses 


[and] any percentage fee due for a private standing 


chapter 13 trustee be paid in full. 


AMENDMENTS 


1994—Subsec. (a)(2). Pub. L. 103–394 inserted ‘‘as soon 


as practicable’’ before period at end of second sentence. 


1986—Subsec. (a)(2). Pub. L. 99–554, § 283(z), substituted 


‘‘payment’’ for ‘‘payments’’ in last sentence. 


Subsec. (b). Pub. L. 99–554, § 230, amended subsec. (b) 


generally, substituting ‘‘586(b) of title 28’’ for ‘‘1302(d) 


of this title’’ and ‘‘586(e)(1)(B) of title 28’’ for ‘‘1302(e) of 


this title’’ in par. (2). 


1984—Subsec. (a). Pub. L. 98–353, § 318(a)(2), added sub-


sec. (a). Former subsec. (a) redesignated (b). 


Subsec. (b). Pub. L. 98–353, § 318(a)(1), redesignated 


subsec. (a) as (b). Former subsec. (b) redesignated (c). 


Subsec. (b)(2). Pub. L. 98–353, § 531, inserted ‘‘of this 


title’’ after ‘‘1302(d)’’. 


Subsec. (c). Pub. L. 98–353, § 318(a)(1), redesignated 


former subsec. (b) as (c). 


EFFECTIVE DATE OF 1994 AMENDMENT 


Amendment by Pub. L. 103–394 effective Oct. 22, 1994, 


and not applicable with respect to cases commenced 


under this title before Oct. 22, 1994, see section 702 of 
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Pub. L. 103–394, set out as a note under section 101 of 


this title. 


EFFECTIVE DATE OF 1986 AMENDMENT 


Effective date and applicability of amendment by sec-


tion 230 of Pub. L. 99–554 dependent upon the judicial 


district involved, see section 302(d), (e) of Pub. L. 


99–554, set out as a note under section 581 of Title 28, 


Judiciary and Judicial Procedure. 


Amendment by section 283 of Pub. L. 99–554 effective 


30 days after Oct. 27, 1986, see section 302(a) of Pub. L. 


99–554. 


EFFECTIVE DATE OF 1984 AMENDMENT 


Amendment by Pub. L. 98–353 effective with respect 


to cases filed 90 days after July 10, 1984, see section 


552(a) of Pub. L. 98–353, set out as a note under section 


101 of this title. 


SECTION REFERRED TO IN OTHER SECTIONS 


This section is referred to in sections 347, 1302, 1307 of 


this title. 


§ 1327. Effect of confirmation 


(a) The provisions of a confirmed plan bind the 


debtor and each creditor, whether or not the 


claim of such creditor is provided for by the 


plan, and whether or not such creditor has ob-


jected to, has accepted, or has rejected the plan. 
(b) Except as otherwise provided in the plan or 


the order confirming the plan, the confirmation 


of a plan vests all of the property of the estate 


in the debtor. 
(c) Except as otherwise provided in the plan or 


in the order confirming the plan, the property 


vesting in the debtor under subsection (b) of this 


section is free and clear of any claim or interest 


of any creditor provided for by the plan. 


(Pub. L. 95–598, Nov. 6, 1978, 92 Stat. 2650.) 


HISTORICAL AND REVISION NOTES 


SENATE REPORT NO. 95–989 


Subsection (a) binds the debtor and each creditor to 


the provisions of a confirmed plan, whether or not the 


claim of the creditor is provided for by the plan and 


whether or not the creditor has accepted, rejected, or 


objected to the plan. Unless the plan itself or the order 


confirming the plan otherwise provides, confirmation is 


deemed to vest all property of the estate in the debtor, 


free and clear of any claim or interest of any creditor 


provided for by the plan. 


SECTION REFERRED TO IN OTHER SECTIONS 


This section is referred to in section 106 of this title. 


§ 1328. Discharge 


(a) As soon as practicable after completion by 


the debtor of all payments under the plan, un-


less the court approves a written waiver of dis-


charge executed by the debtor after the order for 


relief under this chapter, the court shall grant 


the debtor a discharge of all debts provided for 


by the plan or disallowed under section 502 of 


this title, except any debt— 


(1) provided for under section 1322(b)(5) of 


this title; 


(2) of the kind specified in paragraph (5), (8), 


or (9) of section 523(a) of this title; or 


(3) for restitution, or a criminal fine, in-


cluded in a sentence on the debtor’s conviction 


of a crime. 


(b) At any time after the confirmation of the 


plan and after notice and a hearing, the court 


may grant a discharge to a debtor that has not 


completed payments under the plan only if— 


(1) the debtor’s failure to complete such pay-


ments is due to circumstances for which the 


debtor should not justly be held accountable; 


(2) the value, as of the effective date of the 


plan, of property actually distributed under 


the plan on account of each allowed unsecured 


claim is not less than the amount that would 


have been paid on such claim if the estate of 


the debtor had been liquidated under chapter 7 


of this title on such date; and 


(3) modification of the plan under section 


1329 of this title is not practicable. 


(c) A discharge granted under subsection (b) of 


this section discharges the debtor from all unse-


cured debts provided for by the plan or dis-


allowed under section 502 of this title, except 


any debt— 


(1) provided for under section 1322(b)(5) of 


this title; or 


(2) of a kind specified in section 523(a) of this 


title. 


(d) Notwithstanding any other provision of 


this section, a discharge granted under this sec-


tion does not discharge the debtor from any debt 


based on an allowed claim filed under section 


1305(a)(2) of this title if prior approval by the 


trustee of the debtor’s incurring such debt was 


practicable and was not obtained. 


(e) On request of a party in interest before one 


year after a discharge under this section is 


granted, and after notice and a hearing, the 


court may revoke such discharge only if— 


(1) such discharge was obtained by the debt-


or through fraud; and 


(2) the requesting party did not know of such 


fraud until after such discharge was granted. 


(Pub. L. 95–598, Nov. 6, 1978, 92 Stat. 2650; Pub. L. 


98–353, title III, § 532, July 10, 1984, 98 Stat. 389; 


Pub. L. 101–508, title III, § 3007(b)(1), Nov. 5, 1990, 


104 Stat. 1388–28; Pub. L. 101–581, §§ 2(b), 3, Nov. 


15, 1990, 104 Stat. 2865; Pub. L. 101–647, title 


XXXI, §§ 3102(b), 3103, Nov. 29, 1990, 104 Stat. 4916; 


Pub. L. 103–394, title III, § 302, title V, § 501(d)(38), 


Oct. 22, 1994, 108 Stat. 4132, 4147.) 


HISTORICAL AND REVISION NOTES 


LEGISLATIVE STATEMENTS 


Section 1328(a) adopts a provision contained in the 


Senate amendment permitting the court to approve a 


waiver of discharge by the debtor. It is anticipated that 


such a waiver must be in writing executed after the 


order for relief in a case under chapter 13. 


SENATE REPORT NO. 95–989 


The court is to enter a discharge, unless waived, as 


soon as practicable after completion of payments under 


the plan. The debtor is to be discharged of all debts pro-


vided for by the plan or disallowed under section 502, 


except a debt provided for under the plan the last pay-


ment on which was not due until after the completion 


of the plan, or a debt incurred for willful and malicious 


conversion of or injury to the property or person of an-


other. 


Subsection (b) is the successor to Bankruptcy Act 


Section 661 [section 1061 of former title 11]. This sub-


section permits the bankruptcy judge to grant the 


debtor a discharge at any time after confirmation of a 


plan, if the court determines, after notice and hearing, 


that the failure to complete payments under the plan 
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is due to circumstances for which the debtor should not 


justly be held accountable, the distributions made to 


each creditor under the plan equal in value the amount 


that would have been paid to the creditor had the es-


tate been liquidated under chapter 7 of title 11 at the 


date of the hearing under this subsection, and that 


modification of the plan is impracticable. The dis-


charge granted under subsection (b) relieves the debtor 


from all unsecured debts provided for by the plan or 


disallowed under section 502, except nondischargeable 


debts described in section 523(a) of title 11 or debts of 


the type covered by section 1322(b)(5). 
Subsection (d) excepts from any chapter 13 discharge 


a debt based on an allowed section 1305(a)(2) post-


petition claim, if prior trustee approval of the incur-


ring of the debt was practicable but was not obtained. 
A chapter 13 discharge obtained through fraud and 


before the moving party gained knowledge of the fraud 


may be revoked by the court under subsection (e), after 


notice and hearing, at the request of any party in inter-


est made within 1 year after the discharge was granted. 


AMENDMENTS 


1994—Subsec. (a)(2). Pub. L. 103–394, § 501(d)(38)(A), 


substituted ‘‘(5), (8), or (9)’’ for ‘‘(5) or (8)’’. 
Subsec. (a)(3). Pub. L. 103–394, § 501(d)(38)(B), struck 


out last par. (3). See 1990 Amendment note below. 
Pub. L. 103–394, § 302, inserted ‘‘, or a criminal fine,’’ 


after ‘‘restitution’’. 
1990—Subsec. (a)(1). Pub. L. 101–581, § 3(1), and Pub. L. 


101–647, § 3103(1), made identical amendments striking 


‘‘or’’ at end. 
Subsec. (a)(2). Pub. L. 101–581, § 3(2), and Pub. L. 


101–647, § 3103(2), made identical amendments substitut-


ing ‘‘; or’’ for period at end. 
Pub. L. 101–581, § 2(b), and Pub. L. 101–647, § 3102(b), 


which directed identical insertions of ‘‘or 523(a)(9)’’ 


after ‘‘523(a)(5)’’, could not be executed because of prior 


amendment by Pub. L. 101–508. See below. 
Pub. L. 101–508 substituted ‘‘paragraph (5) or (8) of 


section 523(a)’’ for ‘‘section 523(a)(5)’’. 
Subsec. (a)(3). Pub. L. 101–581, § 3(3), and Pub. L. 


101–647, § 3103(3), made identical amendments adding 


par. (3). 
1984—Subsec. (e)(1). Pub. L. 98–353, § 532(1), inserted 


‘‘by the debtor’’ after ‘‘obtained’’. 
Subsec. (e)(2). Pub. L. 98–353, § 532(2), substituted ‘‘the 


requesting party did not know of such fraud until’’ for 


‘‘knowledge of such fraud came to the requesting 


party’’. 


EFFECTIVE DATE OF 1994 AMENDMENT 


Amendment by Pub. L. 103–394 effective Oct. 22, 1994, 


and not applicable with respect to cases commenced 


under this title before Oct. 22, 1994, see section 702 of 


Pub. L. 103–394, set out as a note under section 101 of 


this title. 


EFFECTIVE DATE OF 1990 AMENDMENTS 


Amendment by Pub. L. 101–647 effective Nov. 29, 1990, 


but not applicable with respect to cases commenced 


under this title before Nov. 29, 1990, see section 3104 of 


Pub. L. 101–647, set out as a note under section 523 of 


this title. 
Amendment by Pub. L. 101–581 effective Nov. 15, 1990, 


but not applicable with respect to cases commenced 


under this title before Nov. 15, 1990, see section 4 of 


Pub. L. 101–581, set out as a note under section 523 of 


this title. 
Section 3007(b)(2) of Pub. L. 101–508 provided that: 


‘‘The amendment made by paragraph (1) [amending this 


section] shall not apply to any case under the provi-


sions of title 11, United States Code, commenced before 


the date of the enactment of this Act [Nov. 5, 1990].’’ 


EFFECTIVE DATE OF 1984 AMENDMENT 


Amendment by Pub. L. 98–353 effective with respect 


to cases filed 90 days after July 10, 1984, see section 


552(a) of Pub. L. 98–353, set out as a note under section 


101 of this title. 


SECTION REFERRED TO IN OTHER SECTIONS 


This section is referred to in sections 523, 524 of this 


title; title 12 section 1715z–1a; title 26 sections 6327, 7437. 


§ 1329. Modification of plan after confirmation 


(a) At any time after confirmation of the plan 
but before the completion of payments under 
such plan, the plan may be modified, upon re-


quest of the debtor, the trustee, or the holder of 


an allowed unsecured claim, to— 
(1) increase or reduce the amount of pay-


ments on claims of a particular class provided 


for by the plan; 
(2) extend or reduce the time for such pay-


ments; or 
(3) alter the amount of the distribution to a 


creditor whose claim is provided for by the 


plan to the extent necessary to take account 


of any payment of such claim other than 


under the plan. 


(b)(1) Sections 1322(a), 1322(b), and 1323(c) of 


this title and the requirements of section 1325(a) 


of this title apply to any modification under 


subsection (a) of this section. 
(2) The plan as modified becomes the plan un-


less, after notice and a hearing, such modifica-


tion is disapproved. 
(c) A plan modified under this section may not 


provide for payments over a period that expires 


after three years after the time that the first 


payment under the original confirmed plan was 


due, unless the court, for cause, approves a 


longer period, but the court may not approve a 


period that expires after five years after such 


time. 


(Pub. L. 95–598, Nov. 6, 1978, 92 Stat. 2651; Pub. L. 


98–353, title III, §§ 319, 533, July 10, 1984, 98 Stat. 


357, 389.) 


HISTORICAL AND REVISION NOTES 


SENATE REPORT NO. 95–989 


At any time prior to the completion of payments 


under a confirmed plan, the plan may be modified, after 


notice and hearing, to change the amount of payments 


to creditors or a particular class of creditors and to ex-


tend or reduce the payment period. A modified plan 


may not contain any provision which could not be in-


cluded in an original plan as prescribed by section 1322. 


A modified plan may not call for payments to be made 


beyond four years as measured from the date of the 


commencement of payments under the original plan. 


AMENDMENTS 


1984—Subsec. (a). Pub. L. 98–353, §§ 319, 533(1), (2), in-


serted ‘‘of the plan’’ after ‘‘confirmation’’, substituted 


‘‘such plan’’ for ‘‘a plan’’, and inserted provisions re-


specting requests by the debtor, the trustee, or the 


holder of an allowed unsecured claim for modification. 
Subsec. (a)(3). Pub. L. 98–353, § 533(3), substituted 


‘‘plan to’’ for ‘‘plan, to’’. 


EFFECTIVE DATE OF 1984 AMENDMENT 


Amendment by Pub. L. 98–353 effective with respect 


to cases filed 90 days after July 10, 1984, see section 


552(a) of Pub. L. 98–353, set out as a note under section 


101 of this title. 


SECTION REFERRED TO IN OTHER SECTIONS 


This section is referred to in sections 1307, 1328, 1330 


of this title; title 28 section 586. 


§ 1330. Revocation of an order of confirmation 


(a) On request of a party in interest at any 


time within 180 days after the date of the entry 
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of an order of confirmation under section 1325 of 


this title, and after notice and a hearing, the 


court may revoke such order if such order was 


procured by fraud. 


(b) If the court revokes an order of confirma-


tion under subsection (a) of this section, the 


court shall dispose of the case under section 1307 


of this title, unless, within the time fixed by the 


court, the debtor proposes and the court con-


firms a modification of the plan under section 


1329 of this title. 


(Pub. L. 95–598, Nov. 6, 1978, 92 Stat. 2651.) 


HISTORICAL AND REVISION NOTES 


LEGISLATIVE STATEMENTS 


Section 1331 of the House bill and Senate amendment 


is deleted in the House amendment. 


Special tax provision: Section 1331 of title 11 of the 


House bill and the comparable provisions in sections 


1322 and 1327(d) of the Senate amendment, pertaining to 


assessment and collection of taxes in wage earner 


plans, are deleted, and the governing rule is placed in 


section 505(c) of the House amendment. The provisions 


of both bills allowing assessment and collection of 


taxes after confirmation of the wage-earner plan are 


modified to allow assessment and collection after the 


court fixes the fact and amount of a tax liability, in-


cluding administrative period taxes, regardless of 


whether this occurs before or after confirmation of the 


plan. The provision of the House bill limiting the col-


lection of taxes to those assessed before one year after 


the filing of the petition is eliminated, thereby leaving 


the period of limitations on assessment of these non-


dischargeable tax liabilities the usual period provided 


by the Internal Revenue Code [Title 26]. 


SENATE REPORT NO. 95–989 


The court may revoke an order of confirmation pro-


cured by fraud, after notice and hearing, on application 


of a party in interest filed within 180 days after the 


entry of the order. Thereafter, unless a modified plan is 


confirmed, the court is to convert or dismiss the chap-


ter 13 case as provided in section 1307. 


SECTION REFERRED TO IN OTHER SECTIONS 


This section is referred to in section 1307 of this title. 


[CHAPTER 15—REPEALED] 


[§§ 1501 to 151326. Repealed. Pub. L. 99–554, title 
II, § 231, Oct. 27, 1986, 100 Stat. 3103] 


Section 1501, Pub. L. 95–598, Nov. 6, 1978, 92 Stat. 2652, 


related to applicability of chapter which provided a 


pilot program for a United States trustee system. 


Section 15101, Pub. L. 95–598, Nov. 6, 1978, 92 Stat. 2652, 


related to definitions. 


Section 15102, Pub. L. 95–598, Nov. 6, 1978, 92 Stat. 2652, 


related to a rule of construction. 


Section 15103, Pub. L. 95–598, Nov. 6, 1978, 92 Stat. 2652; 


Pub. L. 98–353, title III, §§ 311(b)(3), 318(b), July 10, 1984, 


98 Stat. 355, 357, related to applicability of subchapters 


and sections. 


Section 15303, Pub. L. 95–598, Nov. 6, 1978, 92 Stat. 2653, 


related to involuntary cases. 


Section 15321, Pub. L. 95–598, Nov. 6, 1978, 92 Stat. 2653, 


related to eligibility to serve as trustee. 


Section 15322, Pub. L. 95–598, Nov. 6, 1978, 92 Stat. 2653, 


related to qualification of trustee. 


Section 15324, Pub. L. 95–598, Nov. 6, 1978, 92 Stat. 2653, 


related to removal of trustee or examiner. 


Section 15326, Pub. L. 95–598, Nov. 6, 1978, 92 Stat. 2653, 


related to limitation on compensation of trustee. 


Section 15330, Pub. L. 95–598, Nov. 6, 1978, 92 Stat. 2653, 


related to compensation of officers. 


Section 15343, Pub. L. 95–598, Nov. 6, 1978, 92 Stat. 2653, 


related to examination of debtor. 


Section 15345, Pub. L. 95–598, Nov. 6, 1978, 92 Stat. 2654; 


Pub. L. 97–258, § 3(c), Sept. 13, 1982, 96 Stat. 1064, related 


to money of estates. 


Section 15701, Pub. L. 95–598, Nov. 6, 1978, 92 Stat. 2654, 


related to interim trustee. 


Section 15703, Pub. L. 95–598, Nov. 6, 1978, 92 Stat. 2654, 


related to successor trustee. 


Section 15704, Pub. L. 95–598, Nov. 6, 1978, 92 Stat. 2655, 


related to duties of trustee. 


Section 15727, Pub. L. 95–598, Nov. 6, 1978, 92 Stat. 2655, 


related to discharge. 


Section 151102, Pub. L. 95–598, Nov. 6, 1978, 92 Stat. 


2655, related to creditors’ and equity security holders’ 


committees. 


Section 151104, Pub. L. 95–598, Nov. 6, 1978, 92 Stat. 


2655, related to appointment of trustee or examiner. 


Section 151105, Pub. L. 95–598, Nov. 6, 1978, 92 Stat. 


2656, related to termination of trustee’s appointment. 


Section 151163, Pub. L. 95–598, Nov. 6, 1978, 92 Stat. 


2656, related to appointment of trustee. 


Section 151302, Pub. L. 95–598, Nov. 6, 1978, 92 Stat. 


2656; Pub. L. 98–353, title III, §§ 311(b)(4), 534, July 10, 


1984, 98 Stat. 355, 390, related to trustees. 


Section 151326, Pub. L. 95–598, Nov. 6, 1978, 92 Stat. 


2657, related to payments. 


EFFECTIVE DATE OF REPEAL 


Effective date and applicability of repeal by Pub. L. 


99–554 dependent upon the judicial district involved, see 


section 302(d), (e) of Pub. L. 99–554, set out as an Effec-


tive Date note under section 581 of Title 28, Judiciary 


and Judicial Procedure. 


Pub. L. 95–598, title IV, § 408(c), Nov. 6, 1978, 92 Stat. 


2687, as amended by Pub. L. 98–166, title II, § 200, Nov. 


28, 1983, 97 Stat. 1081; Pub. L. 98–353, title III, § 323, July 


10, 1984, 98 Stat. 358; Pub. L. 99–429, Sept. 30, 1986, 100 


Stat. 985; Pub. L. 99–500, § 101(b) [title II, § 200], Oct. 18, 


1986, 100 Stat. 1783–39, 1783–45, and Pub. L. 99–591, § 101(b) 


[title II, § 200], Oct. 30, 1986, 100 Stat. 3341–39, 3341–45; 


Pub. L. 99–554, title III, § 307(a), Oct. 27, 1986, 100 Stat. 


3125, provided for the repeal of this chapter at a pro-


spective date, prior to repeal by Pub. L. 99–554, title III, 


§ 307(b), Oct. 27, 1986, 100 Stat. 3125. 
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Sec. 695.03 (2), F.S., provides that an acknowledgment taken in another state may be taken by     
any of the following officers who have a seal: (1) a commissioner of deeds appointed by the 
governor of Florida, (2) a judge or clerk of any court of the United States or any state, territory or 
district, (3) a United States commissioner or magistrate, (4) a notary public, (5) a justice of the   
peace, (6) a master in chancery, (7) a registrar or recorder of deeds of any state, territory or district,        
or (8) a civil law notary of this state authorized to act by Sec. 118.10, F.S. Although the statute 
provides that a Commissioner of Deeds appointed by the Governor of Florida may take an a 
acknowledgment, it should be noted that effective July 1, 1997, Ch. 118, F.S., the chapter which 
authorized the Governor to appoint Commissioners of Deeds, was repealed. Additionally, the 
authority of all appointed Commissioners of Deeds was revoked effective July 1, 1997. 
Consequently, after June 30, 1997, there is no authority for a Commissioner of Deeds to take an 
acknowledgment within the United States. See TN 1.04.02. 


 


The statute provides that the certificate of acknowledgment must be under the seal of the court        
or officer. Before October 1, 1980, it provided that if the acknowledgment was taken before a  
notary who did not have or did not affix a seal, the instrument must have affixed a certificate by the    
clerk of a court having a seal under the seal to the effect that the notary public was duly authorized        
by the laws of the state to take acknowledgment of the instrument to which the certificate was 
affixed. Effective October 1, 1980, the statute provides that if the acknowledgment is taken before          
a notary public who does not affix a seal, it shall be sufficient for the notary public to type, print, or  
write by hand on the instruments “I am a Notary Public of the State of (state)... and my 
commission expires on... (date).... "The statute no longer contains a provision for affixing a 
certificate of a clerk of a court. 


 


An out-of-state acknowledgment should show that the official who took the acknowledgment         
is an official authorized to do so under Sec. 695.03 (2), F.S. The power to take acknowledgments is 
derived through statutory provisions, and as a general rule, no one can take an acknowledgment 
except the officers so designated by the statute. 2 ADKlNS, FLORIDA REAL ESTATE LAW   
AND PROCEDURE, Sec. 44.11. For instance, an acknowledgment taken by an alderman in 
Pennsylvania or an attorney at law in New Jersey who is not also a notary would not comply with the 
statute even though those persons are authorized to take acknowledgments in their own 
jurisdictions. 


 


It should be noted that although acknowledgments may be taken by officials other than 
notaries, the other officials must have and affix seals to acknowledgments they take. A certificate of 
authority is not an alternative to a seal for the other officials. The Supreme Court of Florida has       
held that a deed acknowledged before a justice in California having no seal cannot properly be 
recorded in this state, and its recordation would not be constructive notice. Norris v. Billingsley, 37 
So.564 (Fla. 1904). See Title Standards 3.4 and 3.5. 


  
Sec. 695.03 (2), F.S., does not prescribe the form the seal must take, although it does refer to the    


seal of the court or officer. It is doubtful whether the mere use of “L. S.” would be sufficient to 
serve as a seal under the statute. The general rule is that unless the requirements of a notary's seal are 
prescribed by statute, no particular form is necessary and a printed, engraved impression, or rubber 
seal is sufficient. See 1 AM. JUR. 2d, Acknowledgments, Sec. 38. 


 
It seems that whether the stamp constitutes an official seal depends primarily upon the 


statutory requirements of the state of the notary's domicile and the intention of the notary himself. If     
the state of the notary's domicile requires notaries to have a seal and to affix it to documents and 







prescribes its form or wording, and if the notary's stamp complies with these requirements, then it can 
be accepted as a seal. If the state has no requirements as to the form or wording of a seal, then a stamp 
may be assumed to be the official seal of the notary if it contains the words notary public and in addition 
the words “official seal” or a replica of the great seal of the state or is surrounded by a circular border. 
If none of the alternatives are present, the stamp may be questionable as to its purpose. See Annot. 7 
A.L.R. 1663 (1920). 


 


In many states, such as New York, notaries are not required to have seals, although some 
actually do have and use seals. Although a rubber stamp seal is sufficient, the information stamped        
on certificates of acknowledgments by New York notaries is generally not considered to be “the seal of 
the court or officer.” A typical example would be as follows: 


 


John Doe  
Notary Public, State of New York  
No. 31-2416650  
Qualified in King's County    
Commission expires March 30, 1993 


 
 
 
 


Under Sec. 695.03 (2), F.S., the alternative to a notary's seal was a certificate of authority by a clerk 
of a court. However, as pointed out in I FLORIDA REAL PROPERTY PRACTICE (CLE 2d ed. 1971), 
Sec. 9.87, in some states this certificate was not obtainable from such a clerk. On and after October 1, 
1980, the alternative under Sec. 695.03 (2), F.S., is limited to the statement of a notary public authorized 
by the statute as quoted above. Therefore, since October 1, 1980, the typical stamp of a New York notary 
makes the instrument recordable. 
 








Select Year:   2002  Go


The 2002 Florida Statutes


Title XLII
ESTATES AND TRUSTS


Chapter 733
PROBATE CODE: ADMINISTRATION OF ESTATES


View Entire Chapter


733.610  Sale, encumbrance, or transaction involving conflict of interest.--Any sale or encumbrance 
to the personal representative or the personal representative's spouse, agent, or attorney, or any 
corporation or trust in which the personal representative has a substantial beneficial interest, or any 
transaction that is affected by a conflict of interest on the part of the personal representative, is 
voidable by any interested person except one who has consented after fair disclosure, unless: 


(1)  The will or a contract entered into by the decedent expressly authorized the transaction; or 


(2)  The transaction is approved by the court after notice to interested persons. 


History.--s. 1, ch. 74-106; s. 78, ch. 75-220; s. 1007, ch. 97-102; s. 133, ch. 2001-226. 
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Select Year:   2002  Go


The 2002 Florida Statutes


Title XLII
ESTATES AND TRUSTS


Chapter 733
PROBATE CODE: ADMINISTRATION OF ESTATES


View Entire Chapter


733.901  Final discharge.-- 


(1)  After administration has been completed, the personal representative shall be discharged. 


(2)  The discharge of the personal representative shall release the personal representative and shall bar 
any action against the personal representative, as such or individually, and the surety. 


History.--s. 1, ch. 74-106; s. 96, ch. 75-220; s. 42, ch. 77-87; s. 1, ch. 77-174; s. 6, ch. 81-27; s. 29, ch. 95-401; s. 1027, ch. 


97-102; s. 168, ch. 2001-226. 


Note.--Created from former s. 734.22. 
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380 So.2d 1075 (1980)


John L.S. SNEAD, As Executor of the Estate of Kathryn W. Snead, Deceased, et al., for and On 
Behalf of W.W.C., Inc., Etc., Appellants,


v.
UNITED STATES TRUCKING CORPORATION, a Corporation, and W.W.C., Inc., a Corporation, 


Appellees.


No. KK-203.


February 18, 1980.
Rehearing Denied April 2, 1980.


District Court of Appeal of Florida, First District.


*1076 Harold B. Wahl, of Wahl & Gabel, Jacksonville, for appellants.1076


E. Earle Zehmer and Charles P. Pillans, III, of Bedell, Bedell, Dittmar & Zehmer, Jacksonville, for appellees.


BOOTH, Judge.


This is an appeal from a final judgment in a stockholders derivative suit seeking rescission of a written lease extension 
agreement executed April 13, 1972 between W.W.C., Inc., a Florida corporation, and U.S. Trucking Corporation, a 
New York corporation. The cause was tried before the judge without a jury, and judgment entered denying the relief 
prayed for, and dismissing the suit with prejudice.


The following facts, as found by the trial court, are essentially undisputed:


"The agreement in controversy extended for an additional 4 1/2 years in the term of an existing 30-year 
lease between the parties which original lease had been executed on September 1, 1966. The lease 
premises consisted of a warehouse owned by the lessor, W.W.C., Inc., and said warehouse was the 
only asset of said W.W.C., Inc. There is no controversy concerning the execution of the original 30-year 
lease or concerning the terms and conditions of that lease. At the time of the negotiations for and the 
execution of the contested lease extension agreement Rex Wiesenfeld (now deceased) was the owner 
of 50% of the stock of W.W.C., Inc. and was the President, Treasurer and a Director of said corporation 
and had also since September of 1966 been employed by U.S. Trucking Corporation as the warehouse 
manager of said warehouse. At all such times Kathryn Wiesenfeld Snead (who is also now deceased 
and who was Rex Wiesenfeld's sister) was the owner of the remaining 50% of the corporate stock of 
W.W.C., Inc. and was the Vice President and a Director of said corporation and Arthur W. Milam as 
Secretary and a Director of said corporation.


* * * * * *


*1077 "Subsequent to the execution of the original lease the said Rex Wiesenfeld (now deceased) 
negotiated with United States Trucking Corporation concerning a lease to that company of another 
warehouse which Rex proposed to construct across the street from the W.W.C., Inc. warehouse. 
Pursuant to those negotiations Rex formed a new corporation (Zorex, Inc.), became an officer, director 
and stockholder of that corporation and that corporation took title to real property across the street from 
the W.W.C., Inc. warehouse and constructed thereon another warehouse which was leased to United 
States Trucking Corporation for a 30-year term expiring February 28, 2001. This lease also imposed 
upon the lessee the obligation to pay, in addition to the specified rentals all taxes, insurance and 
maintenance on the demised premises, but the rentals under the Zorex lease compute to approximately 


1077
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74 cents per square foot as compared to approximately 38 cents per square foot in the W.W.C., Inc. 
lease. Kathryn Wiesenfeld Snead (now deceased) was not a stockholder, officer or director in Zorex, 
Inc. and was not consulted concerning the business of that corporation.


"The lease extension agreement of the W.W.C., Inc. lease, which is here in controversy, extends the 
term of the W.W.C., Inc. lease so that it will expire on February 28, 2001 and coincide with the 
expiration date of the Zorex lease. Kathryn Wiesenfeld Snead (now deceased) was not consulted 
concerning the extension of the W.W.C., Inc. lease, was not advised of any negotiations concerning 
such extension, and did not learn of the lease extension agreement until shortly before Rex 
Wiesenfeld's death on August 12, 1974, over two years after the lease extension agreement had been 
executed.


* * * * * *


"Arthur W. Milam, who signed the contested W.W.C., Inc. lease extension agreement as the Secretary 
of W.W.C., Inc., is an attorney who represented W.W.C., Inc. on legal matter and also acted as an 
officer (Secretary) and a director of that company. At all times during the negotiation for and execution 
of both the Zorex lease and the W.W.C., Inc. lease extension agreement Mr. Milam was also an officer 
and director of Zorex, Inc. For some time prior to the negotiations for and execution of the W.W.C., Inc. 
lease extension agreement, the said Arthur W. Milam had performed legal services in the Jacksonville 
area for United States Trucking Company on a "case by case" basis and not on a regular retainer 
basis.


* * * * * *


"At all times during the negotiations with United States Trucking Company for the execution of the 
Zorex lease and at the time of executing that lease, the said Rex Wiesenfeld was an officer, director 
and a stockholder of Zorex, Inc. and was also employed on a salary basis by United States Trucking 
Company as the warehouse manager of the W.W.C., Inc. warehouse, and was so employed at all times 
during the negotiations for and the execution of the W.W.C., Inc. lease extension agreement which is 
here in controversy. Rex Wiesenfeld signed the contested W.W.C., Inc. lease extension agreement as 
President of W.W.C., Inc."


Under the foregoing facts, as found by the trial court, Wiesenfeld was: (1) owner of 50 percent of the stock of W.W.C., 
Inc.; an officer and director of W.W.C., Inc.; (2) salaried employee of U.S. Trucking Company; and (3) officer, director 
and stockholder of Zorex, Inc. In April of 1972 Wiesenfeld executed a lease extension agreement extending the 
existing lease on the W.W.C. warehouse (the sole asset of that corporation) at 38 cents per square foot (the same 
rental as under the 1966 original lease). The term of the lease extension is to commence in 1996 and expire on 
February 28, 2001, the same date as the expiration of the lease on the warehouse owned by Zorex, which lease paid 


74 cents per square foot. *1078 Both leases were identical triple-net leases[1] except for the discrepancies in the 
amount of rental. The warehouses were located across the street from each other, and the trial court further found that 
"the fair rental value of the W.W.C., Inc. warehouse was equal to that of the Zorex, Inc. warehouse across the 
street ..."


1078


It is also undisputed, as found by the trial court, that one Arthur W. Milam, who signed the lease extension as secretary 
of W.W.C., Inc., was: (1) officer and director of W.W.C., Inc.; (2) officer and director of Zorex, Inc.; and (3) attorney in 
the Jacksonville area for U.S. Trucking, though he testified that his representation of U.S. Trucking was only on a 


case-by-case, rather than a retainer, basis.[2]


Based on the facts, the trial court concluded:


1. There was no conflict of interest on the part of Mr. Milam, who "was acting solely on behalf of W.W.C., Inc. and free 
from any undue influence or pressure on the part of U.S. Trucking."
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2. That "with reference to Rex Wiesenfeld's `triple role' as (1) local warehouse manager for U.S. Trucking Company of 
the W.W.C., Inc. warehouse, (2) as president and a director of W.W.C., Inc. and (3) as an officer and director of Zorex, 
Inc., there has been no showing that any undue influence whatever was exerted by U.S. Trucking Company to cause 
Wiesenfeld to execute the lease extension agreement."


3. That the rental at 38 cents per square foot of the W.W.C. warehouse as opposed to the 74 cents per square foot of 
the Zorex warehouse across the street was below fair rental value, but was an exercise of "business judgment" and 
"continued [a] fair return on investment" to W.W.C. stockholders.


4. That the lease extension "was not detrimental" to W.W.C., or its stockholders and that "the plaintiff has failed to 
prove that such action was taken or induced as the result of fraud, deceit, overreaching or any other improper motive 
on the part of either Rex Wiesenfeld (now deceased), Arthur W. Milam or U.S. Trucking Company."


It is not the function of the Appellate Court to retry the facts as found by the trial court sitting without a jury. The trial 
court's order, however, fails to consider the traditional principles of law applicable where persons occupying a fiduciary 
relationship enter into a transaction involving property intrusted to their care under circumstances of conflicting self-
interest: The trial court's order does not consider: (1) the fiduciary duty owed by Wiesenfeld and Milam to W.W.C., Inc.; 
and (2) the principles of rescission applicable to a third party receiving the benefit in other than an arms-length 
transaction. It is not necessary that actual fraud, misrepresentation or unfairness of the transaction be established in 
such circumstances. The transaction is voidable at the option of the party to whom the fiduciary duty is owed.


The relationship of a director and of an officer to the corporation and its stockholders is that of a fiduciary.[3] Further 
aspects of this universally accepted rule are stated in treatises as follows:


"A director's duties being trust duties or in the nature of the duties of a trustee toward his cestui que 
trust, his acts are subject to be tested by the rules governing he relation of a trustee to his cestui que 
trust. The duties result from the nature of the employment, and without any stipulation to that effect. He 
is bound to act with fidelity, the utmost good faith, and with his private and personal interests 
subordinated to his trust duty whenever the two come in conflict. *1079 Courts of equity must enforce 


strict compliance with these rules."[4]


1079


.....


"A director cannot place himself in a position where his individual interest clashes with his duty to his 
corporation, and there is authority that equity will grant relief where it appears that directors have made 
in behalf of the corporation contracts which favor their personal interests.


"Actual injury is not the principle upon which the law proceeds in condemning such transactions. 
Fidelity in the agent is what is aimed at, and as a means of securing it the law will not permit the agent 
to place himself in a situation in which he may be tempted by his own private interest to disregard that 
of his principal. Although the contractors may, as members of the board, have acted honestly and 
solely with reference to the corporate interest, yet, if they have acted otherwise, they occupy a position 
which puts it in their power to conceal the evidence of the facts and to defy detection. If, therefore, such 
transactions were to be held valid until shown to be fraudulent or corrupt, the result, as a general rule, 


would be that they must be enforced in spite of fraud or corruption."[5]


.....


"If a third person joins with a corporate officer in dealing with the corporation, with knowledge that he is 
such officer, the contract may be set aside as to him as well as the corporate officer, and cannot be 


enforced by either party thereto because they are in pari delicto."[6]
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It is clear that these rules apply even without the degree of inadequacy of compensation here and disparity between 
the rental of the substantially identical warehouses. The trial court in the instant case was unable to make a finding 
that the transaction was for adequate compensation. Instead, the court rationalized that the lease extension was "not 
detrimental" to W.W.C. and its stockholders because it simply "continued the same return" as that agreed to in 1966. 
The court further rationalized that the owner of the older warehouse needed only half as much rental to recoup the 
investment and this was an exercise of "business judgment." This opinion is particularly inappropriate in a derivative 
suit where complaining stockholders were not informed, and did not have the opportunity to exercise "business 
judgment" to accept half the rentals received across the street. Because this was not an arms-length transaction, there 
was no enforcement of W.W.C.'s bargaining position under the 1966 lease which gave U.S. Trucking an option to 
extend for ten years but at a higher rental rate, allowing for inflation.


The question remains as to whether Florida Statutes, § 692.01, as amended effective January 1, 1972, precludes 
rescission of this *1080 transaction. That statute, in effect on the date of the formal execution of the lease here, 
provides:


1080


Fla. Stat. § 692.01: "Any corporation may execute instruments conveying, mortgaging or affecting any 
interest in its lands by instruments sealed with the common or corporate seal and signed in its name by 
its president or any vice-president or chief executive officer... . No corporate resolution need be 
recorded to evidence the authority of the person executing the deed, mortgage, or other instrument for 
the corporation, and an instrument so executed shall be valid whether or not the officer signing for the 
corporation was authorized to do so by the board of directors in the absence of fraud in the transaction 
by the person receiving it. In cases of fraud, subsequent transactions with good faith purchasers for 
value and without notice of the fraud shall be valid and binding on the corporation."


The clear intent and purpose of Florida Statutes, Section 692.01, as amended 1972, is to allow third parties without 
knowledge of intracorporate disputes, fraud or misrepresentations, to enter into business transactions of the type 
specified by the statute with confidence as to the transaction's validity and without the need to verify the actual 
authority of the officer executing the agreement. The statute was not intended to permit a "raid" on corporate assets 
and breach of fiduciary duties where no bona fide third party purchaser is involved.


We further note a substantial question here as to whether the agreement between U.S. Trucking and Wiesenfeld 
preexisted the effective date of the statute, January 1, 1972. The Zorex lease was executed March 20, 1970; and, on 
the same day, the president of U.S. Trucking wrote the following letter to Wiesenfeld, as president of W.W.C., Inc.:


"As you know, the undersigned has today executed a lease (the `New Lease') with Zorex, Inc., covering 
premises on the south line of West 33rd Street, Jacksonville, Florida, for an original term of 30 years, to 
commence on completion of the construction of a warehouse building and other improvements. It is our 
desire that both leases have the same expiration date, and you have indicated a willingness to 
accommodate such desire. Accordingly, it is understood and agreed between us that promptly following 
the ascertainment of the commencement date of the New Lease, you will execute and deliver to the 
undersigned an agreement extending the original term of the 1966 Lease [W.W.C. lease] so that it will 
have the same expiration date as the New Lease [Zorex lease]." (emphasis supplied)


Thereafter, the Zorex warehouse was completed, and that lease became effective on March 28, 1971, with occupancy 
by U.S. Trucking. In compliance with the "understanding" in the above-quoted letter, the lease extension agreement 
was drafted in 1971, as appears from the typed documents of record here. Formal execution of the lease extension 
was delayed until the following year, after the effective date of § 692.01. The date of formal execution is of little 
consequence, however, since arrangements had been made between U.S. Trucking and Wiesenfeld and agreement 
reached at least a year previously.


The trial court found that "from a general business standpoint" U.S. Trucking wanted the W.W.C. lease extended but 
that the extension was not "a condition insisted upon" by U.S. Trucking. It is not necessary that there be evidence that 
U.S. Trucking "insisted" on the W.W.C. lease extension in order to go through with the Zorex lease. The record here 
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and the trial court's findings establish that the transactions were inter-related. Wiesenfeld and Zorex, Inc. secured a 
favorable thirty-year lease of the Zorex warehouse by "throwing in" the four and one-half year extension at less than 
fair rental of the W.W.C. warehouse. Based on this rather overwhelming evidence, the trial court was unable to make 
the finding that the W.W.C. lease extension was an arms-length transaction, or that U.S. Trucking was a bona fide 
purchaser. The lease extension is therefore voidable at the election of W.W.C., Inc.


*1081 Accordingly, the judgment below is REVERSED and cause remanded for proceedings consistent herewith.1081


MELVIN, WOODROW M. and VANN, HAROLD R., Associate Judges, concur.


[1] Triple-net lease: The lessee is obligated to pay all taxes, insurance, costs and maintenance on the demised premises.


[2] Testimony of Arthur Milam (T. 11): 


"Q Have you and your firm, since 1966, been the local Jacksonville attorney for U.S. Trucking for whatever business they had in 
Jacksonville for local ...


"A As far as I know, it is true."


[3] 19 C.J.S. Corporations § 761, at 103, 107.


[4] 19 C.J.S. Corporations § 761, at 105, 106; Thompson on Corporations, § 1328, at 799 (3rd ed. 1927): 


"No principle in the law of corporations is founded on sounder reasons, or more surely settled, than the principle that the directors, 
trustees, or other officers of a corporation, who are intrusted with its interests, and occupy a fiduciary relation to it, will not be allowed 
to contract with the corporation, directly or indirectly, or to sell property to it or purchase property from it, where they act both for the 
corporation and for themselves. In such a case, the transaction is, at the very least, voidable at the option of the corporation; and it 
may be avoided and set aside, or affirmed and any profits recovered, without proof of actual fraud or of actual injury to the 
corporation.


* * * * * *


"In purchasing or selling property he cannot reserve a benefit or reap any profit to himself or a firm with which he may be connected 
without an abuse of the trust and confidence reposed in him by the corporation. The law will enforce fidelity on the part of the person 
who acts for others, by imposing upon him a disability either partial or complete, to deal in his own behalf or for his own private 
interests or profit in respect to a matter involving such trust or confidence."


[5] 19 Am.Jur.2d, Corporations, § 1288, at 695; 3 Fletcher, Cyclopedia, Corporations, § 926, at 394.


[6] 3 Fletcher Cyclopedia, Corporations, § 947, at 432; 19 Am.Jur.2d Corporations, § 1290.
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237 So.2d 330 (1970)


William S. JENKINS and Alice M. Jenkins, Appellants,
v.


Robert C. GRAHAM and Super Slide East, Inc., a Delaware Corporation, Appellees.


No. 69-292.


June 29, 1970.


District Court of Appeal of Florida, Fourth District.


*331 William T. Baker, Jr., of Lowndes, Peirsol, Drosdick & Baker, Orlando, for appellants.331


William L. Eagan, of Arnold, Matheny & Eagan, Orlando, for appellee Graham.


REED, Judge.


This is an appeal by the defendants, William S. Jenkins and Alice M. Jenkins, his wife, from a final judgment which 
adjudicated a mechanic's lien on real property owned by them and directed the foreclosure of the lien.


The plaintiff, Robert C. Graham, filed a complaint in the Circuit Court for Orange County, Florida, on 20 December 
1968 against William S. Jenkins and his wife, Alice M. Jenkins, and Super Slide East, Inc., as defendants. The 
complaint alleges that the plaintiff entered into a contract with the defendant Super Slide East, Inc., (hereafter, "Super 
Slide") to build a toilet facility on land owned by Mr. and Mrs. Jenkins and leased by them to Super Slide. The land was 
leased by Super Slide for use as a place of public amusement. The plaintiff alleged that he commenced construction 
on the facility on or about 5 October and completed the same on or about 31 October 1968. The unpaid contract price 
was stated in the complaint to be $3,483.00. The plaintiff claimed a lien for the full amount of the contract price on the 
fee title to the real estate owned by Mr. and Mrs. Jenkins rather than a lien on the leasehold interest of the defendant 
Super Slide.


By way of an affirmative defense the defendants Mr. and Mrs. Jenkins alleged that (a) the lien of the plaintiff extended 
only to the leasehold interest of Super Slide, and (b) the plaintiff, at the time he commenced work or shortly thereafter, 
knew that the defendant Super Slide did not intend to comply with its contract with the plaintiff and notwithstanding 
such knowledge, the plaintiff commenced construction on the toilet facility in violation of plaintiff's legal duty to 
minimize damages.


The plaintiff moved for a summary judgment and supported the motion by his own affidavit in which he denied 
knowledge that Super Slide was in financial difficulty until after the toilet facility had been substantially completed. The 
affidavit of Mr. Jenkins in opposition to the motion for summary judgment stated that on 4 October 1968 he told the 
plaintiff that Super Slide was behind on two months rent and that he (Jenkins) had asked his attorneys to take steps to 
terminate the lease.


On the basis of the pleadings and affidavits the motion for summary judgment was granted and a summary final 
judgment was ultimately entered from which this appeal has been taken.


This appeal basically presents two questions. First, did the trial court err in concluding that there was no issue of 
material fact as to the right of the plaintiff to claim a lien against the interest of the lessors, Mr. and Mrs. Jenkins, as 
distinguished from a lien against the lessee's interest only? Secondly, did the trial court err in holding that there was no 
issue of material fact as to the plaintiff's duty to minimize his own damages?


With respect to the first point, we are satisfied from our review of the record and briefs that there was no issue of 
material fact and that the plaintiff had conclusively demonstrated a right to assert a lien against the lessors' interest in 
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the property under the provisions of F.S. 1967, Section 713.10, F.S.A. The lease between Jenkins and Super Slide 
clearly contemplated that the latter would operate a place of public amusement. The record which was before the trial 
court clearly demonstrated that in order to accomplish this purpose it was necessary to install the toilet facility in 
question; therefore, we are of the view that the construction of the toilet was in accordance with the lease between 
Jenkins and Super Slide. Under the cited provisions of the Mechanics' Lien Law the plaintiff was entitled to claim a lien 
on the lessors' interest in the property as well as the lessee's interest.


*332 Disposition of the second point is considerably more difficult. As stated in State ex rel. Dresskell v. City of Miami, 
1943, 153 Fla. 90, 13 So.2d 707,


332


"* * * The principle of `avoidable consequences' upon which the reduction of damages rule is grounded 
is not confined entirely to the narrow limits suggested by the appellant. It finds its application in virtually 
every type of case in which the recovery of a money judgment or award is authorized * * * It addresses 
itself to the equity of the law that a plaintiff should not recover for those consequences of defendant's 
act which were readily avoidable by the plaintiff. * * *"


The principle of avoidable consequences is that one seeking damages as the result of another's act cannot recover 
those damages which he could have avoided by the exercise of reasonable care. Winter v. American Automobile 
Association, Fla.App. 1963, 149 So.2d 386. Since the doctrine addresses itself to equity, we see no reason why it 
should not be applied to a situation such as the present where a contractor seeks a mechanic's lien on an interest in 
real property owned by a party with whom he had no contractual relations. In fact, the doctrine should apply here with 
all the more logic.


The plaintiff in his brief argues that he was not required to breach his contract with the lessee, Super Slide, in order to 
avoid the consequences of the lessee's subsequent failure to pay for the toilet facilities in accordance with lessee's 
contract. We agree that the plaintiff was not required by the doctrine of avoidable consequences to breach his contract 
with the lessee and would add that if the facts, when ultimately adduced, show that the plaintiff merely had a doubt or 
a basis for a doubt as to the solvency of the lessee at the time plaintiff commenced work under his contract, he would 
have been under no obligation to defer the construction of the facility. 17 Am.Jur.2d, Contracts, § 430, p. 885. 
However, a clear manifestation of an inability to perform on the part of one party to a contract may excuse the other 
party from performance or tender of performance where the former's conduct shows unequivocally that performance of 
the condition will be useless. Vol. 5, Williston On Contracts, Third Edition, § 699, pp. 351, 353. See also Rock-ola 
Manufacturing Corporation v. Leopold, 5 Cir.1938, 98 F.2d 196.


Applying these principles to the present case, it appears to us that under the defensive pleading of the defendants Mr. 
and Mrs. Jenkins it is conceivable that they could adduce proof that prior to the commencement of construction the 
lessee had become totally unable to perform its part of the contract with plaintiff and that such was known to the 
plaintiff prior to commencement of construction. If such proof were produced, it would indicate an anticipatory breach 
of the contract by the lessee which would have excused the plaintiff from going forward with the construction of the 
facility without being in violation of his obligation under the contract. If such proof were supplied it would then be a 
question of fact for the trier of fact as to whether or not the plaintiff in the exercise of reasonable care should have 
refused performance and sought damages for loss of profits and incidental expenses.


The plaintiff argues that Jenkins' affidavit was insufficient to show, even when given all reasonable inferences, that an 
anticipatory breach had occurred. This may well be a correct analysis of the defendant's affidavit; however, it seems to 
us that the plaintiff is putting the burden on the wrong party. Where a plaintiff seeks a summary judgment the burden is 
upon him to conclusively refute the affirmative defenses raised by his opponent. Pompano Paint Co. v. Pompano 
Beach Bank and Trust Co., Fla.App. 1968, 208 So.2d 152. It appears to us that the affidavit submitted by the plaintiff 
in support of his motion for summary judgment does not conclusively eliminate the possibility that the defendants 
might, upon a full hearing, *333 sustain their defense based upon the plaintiff's duty to mitigate damages. Plaintiff's 
affidavit does deny that he had knowledge that the lessee was in financial difficulty until the construction was virtually 
completed; however, in our opinion the defense based upon mitigation of damages was not conclusively eliminated by 
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such a denial for the simple reason that the affidavit was given by the plaintiff whose interest in the litigation invests the 
affidavit with an issue of credibility. See Firestone v. Time, Inc., Fla.App. 1970, 231 So.2d 862 (concurring opinion) 
and Tucker v. American Employers Insurance Company, Fla. App. 1969, 218 So.2d 221 (cert. denied, Fla. 1969, 227 
So.2d 482).


In summary, we hold that the trial judge was correct in concluding that there was no issue of fact as to the right of the 
plaintiff to assert a lien on the lessors' interest in the freehold, but that there did exist a material issue of fact as to 
damages and, therefore, summary judgment for the plaintiff should not have been granted.


Reversed and remanded for further proceedings consistent with this opinion.


WALDEN and OWEN, JJ., concur.
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District Court of Appeal of Florida. Second District.


*124 W.L. Stewart, of Stewart & Stewart, Fort Myers, for appellants.124


Julian D. Clarkson, of Henderson, Franklin, Starnes & Holt, Fort Myers, for appellees.


LILES, Chief Judge.


Appellants, plaintiffs in the trial court, brought suit to quiet title against defendants, appellees here. We will refer to the 
parties as they appeared in the trial. Defendants moved to transfer the cause to the law side asking for a trial by jury 
pursuant to what is now Fla. Stat. § 65.061 (1967), F.S.A. The jury returned a verdict in favor of plaintiffs, after which 
defendants filed a motion for judgment n.o.v. and a motion for a new trial. The motion for a new trial was denied but 
the motion for judgment n.o.v. was granted, and a final judgment was entered in favor of defendants. This appeal 
followed.


The facts as alleged in plaintiffs' complaint were that Elizabeth Wilson, plaintiffs' predecessor in title, acquired a patent 
from the United States Government covering all of a government lot abutting the Gulf of Mexico on Sanibel Island. In 
1892, she conveyed to William P. Pearde, Sr., and J.T. Pearde, defendants' predecessors in title, by a metes-and-
bounds description, a parcel which constituted almost all of the east half of the lot. Elizabeth Wilson apparently never 
disposed of the small remaining part, and this is the land now in dispute. The record does not reveal whether the 
parties to the 1892 deed may have believed that it covered the entire east half of the lot or whether Elizabeth Wilson 
intended to retain a part. In any event, beginning in 1906 the entire east half of the lot (less a portion not relevant here) 
was assessed for taxation to the Pearde family.


William P. Pearde, Sr., died during or prior to 1912, presumably intestate, leaving as his only heirs his daughter, 
Penelope, and his son, J.T. Pearde, who had been the co-grantee in the 1892 deed. By deed dated and recorded in 
1912, Penelope and her husband conveyed to J.T. Pearde "* * * all the right, title, interest, claim and demand which 
[the grantors] have in and to * * *: An undivided one-half interest" in the same land that since 1906 had been assessed 
for taxation to the Pearde family. *125 In other words, the 1912 deed expanded the description in the previous deed 
and purported to convey not only land in which the grantor held an interest, but it purported to convey an interest in an 
undivided one-half interest in the land now in dispute in which the grantor was not shown to have held a record 
interest.


125


During or prior to 1916, the grantee, J.T. Pearde, died intestate, leaving as his only heirs his wife, Beulah, and his 
daughter, Wilhelmina. In 1916, Beulah died, devising all of her property to Wilhelmina but without a specific devise of 
the land now in dispute. In 1925, a guardian was appointed for Wilhelmina, who was still a minor. In the same year her 
guardian obtained a court order authorizing him to take possession of his ward's real estate, which was proper 
procedure under the guardianship laws as they existed at that time. The guardian's petition used the same land 
description as used in the 1912 deed and on the tax rolls. The court order did not contain a land description but 
incorporated by reference the one in the petition. By warranty deed dated and recorded in 1943, Wilhelmina conveyed, 
or purported to convey, the same land to defendants or their immediate predecessors. Until the recording of the 1943 
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deed, the only recorded title instrument or court proceeding making particular reference to the land now in dispute, 
subsequent to the patent from the United States, was the 1912 quitclaim deed to Wilhelmina's father and the 1925 
guardian's petition, both mentioned above.


Plaintiffs claim as heirs of the patentee, Elizabeth Wilson, and their chain of title consists only of their ancestor's patent 
and their proof of heirship. From 1906, as indicated above, continuously to the commencement of this litigation the 
land now in dispute has been included in descriptions of land assessed on the tax rolls to defendants or their 
predecessors, during which the land has never been assessed to plaintiffs or their predecessors. Since 1958 this land 
has been assessed by a specific metes-and-bounds description. Plaintiffs have never improved, occupied, or used the 
land. It is fair to say from the evidence that until defendants began efforts to clear the title in 1964, plaintiffs did not 
realize that they might have a claim to the land. The land is essentially in its native state and was not occupied nor 
improved until defendants enclosed it with a fence in 1964, two years before the present suit was commenced, and 
defendants, as well as plaintiffs, cannot establish title by adverse possession.


Plaintiffs contend that their title is the original and paramount title, and that it has not been divested. Defendants 


contend that plaintiffs are barred by both the Florida Marketable Record Title Act[1] and by laches.


The trial judge in his order denying a new trial and granting a judgment n.o.v. said:


"The court having duly considered said motions and having granted Defendants' Motion for Judgment 
N.O.V. in that Defendants have good and marketable title to the property described herein by virtue of 
the Florida Marketable Record Title Act, Florida Statutes 712 [F.S.A.]"


The court then declared defendants to be the fee simple owners of the land in question.


Defendants had based their motion for a new trial on the grounds that the verdict of the jury was contrary to the 
evidence supporting the defense of laches. In defendants' cross-assignments of error, they urge this court to affirm the 
decision of the trial judge even if it is held that the Marketable Record Title Act does not apply because the undisputed 
facts entitle the defendants to a judgment n.o.v. based on laches. Plaintiffs urge that the trial court erred in setting 
aside the jury verdict.


Plaintiffs contend that the defendants have no standing to invoke the Act because *126 defendants cannot chain their 
title back to a recorded instrument or court proceeding that has been of record at least thirty years and that purports to 
create or transfer the fee simple estate claimed by defendants. Defendants on the other hand argue that the 1912 


quitclaim deed discussed above constitutes a good "root of title" within the contemplation of the Act.[2] Plaintiffs urge 
that the quitclaim deed will not qualify under the Act for the reasons that it is apparently an "interloping" or "wild" deed 
and that it is a quitclaim deed; plaintiffs also urge that the 1925 guardianship order cannot serve as a root of title 
because it did not purport to create or transfer any land but only authorized the guardian to take possession of the 
ward's land.


126


The trial judge in his judgment n.o.v. relied upon both the 1912 quitclaim deed and the 1925 court order as 
establishing a root of title which thereby gave the defendants the entire interest in the land in dispute rather than an 
undivided one-half interest. On appeal, defendants have elected to rely upon the 1912 quitclaim deed as their root of 
title and not upon the 1925 court order.


There has been growing recognition that a worthy and important public purpose is the simplification of the land title 
examination and enchancement of the marketability of land titles. Ever-lengthening chains of title have threatened to 
make the system of determining land ownership break down from its own weight, with increasing delay, expensive 
quiet title suits and, more importantly, the uncertainty of marketability. An increasing number of states have enacted 


marketable title statutes within the past fifty years, and their constitutionality has been upheld.[3] Florida was no pioneer 
when it enacted one in 1963 and took advantage of the experience of other states, and the commentary of legal 


scholars and practitioners who have studied the subject at length.[4] Florida's act declares that it shall be liberally 
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construed to effect the legislative purpose of simplifying and facilitating land title transactions by allowing persons to 


rely upon the record title as described in the Act.[5]


Plaintiffs erroneously contend that an instrument cannot qualify as a root of title within the contemplation of the Florida 
Marketable Record Title Act unless it *127 constitutes part of the chain of title emanating from the sovereign. To hold 
as suggested by plaintiffs would frustrate the Act's intended beneficial effects, and the Act's utility would largely be 
confined to the elimination of ancient use restrictions and to the curing of formal irregularities, a function already 
performed by other statutes and usually more quickly than the marketable title act.


127


The Act, as a marketable title act, is not concerned with the quality of the title conveyed by the root of title so long as 
the root purports to convey the estate claimed. This can be so even though a deed is not part of the chain of title 
emanating from the sovereign and is therefore often called an "interloping" or "wild" deed. It can, under the marketable 
title acts, form a root of title which may eventually cut off the interest of a person who might otherwise have a claim. 
Therefore, a marketable title act can cure a break in the chain of title, if the break is sufficiently old.


The Act obviously intended to make it unnecessary for a person relying upon it to search back to the sovereign, other 
than to determine that title had passed from the sovereign; to determine what rights the sovereign may have reserved; 
to determine the existence and significance of pre-root matters that are apparent from or indicated by his root of title 
and any subsequent muniments of his title; and to resolve any apparent estates or interests arising out of title 
transactions recorded subsequent to the root of title. The searchers should also investigate pre-root matters that may 
support the claims of any persons in possession or in whose name the land has been assessed on the tax roll for the 


past four years, and that may support existing usage of easements, rights-of-ways, or terminal facilities.[6]


For those who are concerned with the likelihood that the Act will allow an interloping deed to cut off another person's 
deserving interest in favor of an undeserving person, there are safeguards in the Act to prevent this from happening. A 
claimant will not be cut off if he has been a party to any title transaction recorded within a period of not less than thirty 
years or if he files a simple notice prescribed by the Act during the time allowed for this purpose. He will not be cut off 
if he remains in possession or if the land is assessed to him on the tax roll. Even if it is no longer assessed to him he is 
protected if it was assessed to him at any time during the preceding three years. But if he has been a party to no title 
transaction recorded for at least thirty years during which time he has also failed to file the notice, and if for more than 
three years he has allowed the land to be assessed for taxation to someone else, and if neither he nor any person 
claiming under him is in possession of the land, it would not seem unjust that his claim should be subordinate to 
another person's claim that is based upon a chain of title going back to an instrument or court proceeding that has 
been recorded at least thirty years, and that "purports to create or transfer the estate" claimed by the second person. 
In the public interest of simplifying and facilitating land title transactions, it does not seem unreasonable for the 
legislature to create a presumption that one who is negligent in claiming his land has abandoned his claim.


Having determined that a wild chain of title can constitute a marketable record title within the terms of the Act, it must 
now be determined whether defendants have a wild chain of title that complies with the provisions of the Act.


In the instant case defendants have attempted to invoke the Act by chaining their title back to a 1912 quitclaim deed. 
They assert this as their root of title. A root of title is "any title transfer purporting to create or transfer the estate 


claimed *128 * * *."[7] Clearly a quitclaim deed is a title transaction, but it appears that it is not possible to determine 
what estate it purports to transfer.


128


A quitclaim deed only purports to transfer whatever interest the grantor may have had in the land. An ordinary 
quitclaim deed, or a quitclaim deed in the pure form, does not on its face specify the exact interest the grantor was 
attempting to convey. He may have been conveying a fee simple interest, or something less than a fee simple interest, 
and it is impossible to determine from the face of the instrument what interest or estate in land it "purports to convey." 


This is the view that has been adopted by the Supreme Court of Nebraska.[8]
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For example, if the deed merely provides that the grantors "remise, release and quitclaim all the right, title, interest, 
claim and demand which the grantors have in and to Blackacre," it cannot serve as a root of title because it is unknown 
what "right, title, interest, claim and demand" the grantors may have had in Blackacre.


On the other hand, a quitclaim deed can serve as a root of title if it evidences an intent to convey an identifiable 
interest in the land. If the deed itself specifically states what interest the grantors intend to convey it can constitute a 
root of title because in this instance the instrument itself purports to convey an interest in land. Thus the mere absence 


of warranty covenants is not fatal and the instrument can serve as a root of title.[9]


For example, if the quitclaim deed provides that the grantors "remise, release and quitclaim our undivided one-half 
interest in and to Blackacre," or "remise, release and quitclaim all the right, title, interest, which consists of an 
undivided one-half interest, in and to Blackacre," it can serve as a root of title because it is known from the face of the 
instrument precisely what interest it purports to convey.


In the present case the 1912 quitclaim deed falls within the former category. It provides that the grantors "remise, 
release, and quitclaim * * * all the right, title, interest, claim and demand which [the grantors] have in and to the 
following * * *: An undivided one-half interest in [land including that which is involved in the present case]." From the 
face of the deed it is impossible to determine what interest the grantors held in the undivided one-half interest, and it is 


therefore unknown what interest the deed purports to convey.[10] The fact Penelope and her husband did not specify 
what interest they were transferring is fatal to defendants' case.


Since the quitclaim deed relied upon by defendants as their root of title cannot constitute a root of title, defendants do 
not have a marketable record title to the land involved in this suit.


In answer to defendants' cross-assignment of error regarding laches, it appears from the record that this issue was 
submitted to the jury with clear and explicit instructions on laches. The jury decided *129 the issue, as in fact they 
should have, and we cannot now set that jury's verdict aside. The elements which constitute laches have not from the 
record been proven.


129


For the reasons herein set forth the final judgment of the trial court is reversed with instructions for the entry of final 
judgment in favor of plaintiffs based upon their being the heirs of the original patentee and it appearing that nothing 
has occurred which would divest them of ownership.


In view of our holding it is respectfully submitted that the trial judge may feel disposed to take jurisdiction for the 
purpose of taking testimony to determine whether or not plaintiffs owe defendants any reimbursement for taxes they 
may have paid on the land involved in this suit.


Reversed and remanded.


HOBSON and MANN, JJ., concur.


[1] Chapter 712, Florida Statutes (1967), F.S.A.


[2] The Act defines a "root of title" as "any title transaction purporting to create or transfer the estate claimed by any person and which 
is the last title transaction to have been recorded at least thirty years prior to the time when marketability is being determined. The 
effective date of the root of title is the date on which it was recorded." Fla. Stat. § 712.01(2) (1967), F.S.A. A "title transaction" is "any 
recorded instrument or court proceeding which affects title to any estate or interest in land." Fla. Stat. § 712.01(3) (1967), F.S.A.


[3] See, e.g., Wichelman v. Messner, 1957, 250 Minn. 88, 83 N.W.2d 800, 71 A.L.R. 2d 816.


[4] For discussions of the need for and purpose of marketable title acts, and their application and constitutionality, see 1 BOYER, 
FLORIDA REAL ESTATE TRANSACTIONS § 14.14 (1968); THE FLORIDA BAR, FLORIDA REAL PROPERTY PRACTICE I, §§ 
6.1-6.6 (1965); SIMES & TAYLOR, THE IMPROVEMENT OF CONVEYANCING BY LEGISLATION, esp. at 3-16, 295-361 (1960); 
Aigler, Marketable Title Acts, 13 U.MIAMI L.REV. 47 (1958); Barnett, Marketable Title Acts — Panacea or Pandemonium?, 53 
CORNELL L. REV. 45 (1967); Boyer and Shapo, Florida's Marketable Title Act; Prospects and Problems, 18 U.MIAMI L. REV. 103 
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(1963); Carmichael, The Current Proposed Marketable Title Act, 34 FLA.B.J. 1056 (1960); Catsman, Function of a Marketable Title 
Act, 34 FLA.B.J. 139 (1960); Catsman, A Proposed Marketable Record Title Act for Florida, 13 U.FLA.L.REV. 334 (1960).


[5] "This law shall be liberally construed to effect the legislative purpose of simplifying and facilitating land title transactions by 
allowing persons to rely on a record title as described in § 712.02 subject only to such limitations as appear in § 712.03." Fla. Stat. § 
712.10 (1967), F.S.A.


[6] These observations as to matters that must be investigated are based upon the exceptions to marketability set out in Section 
712.03 of the Act.


[7] Fla. Stat. § 712.01(2) (1967), F.S.A.


[8] Smith v. Berberich, 1959, 168 Neb. 142, 95 N.W.2d 325.


[9] See 1 BOYER, FLORIDA REAL ESTATE TRANSACTIONS § 14.14-8 (1968); Barnett, Marketable Title Acts — Panacea or 
Pandemonium? 53 CORNELL L.REV. 45, 58 n. 40 (1967).


[10] The reason for this rule is evident from the facts of this very case. Here Penelope and her husband were attempting to convey an 
undivided one-half interest in the undivided one-half interest which she and J.T. Pearde acquired when William P. Pearde died 
intestate. J.T. Pearde already owned the other undivided one-half interest since he was co-grantee in the 1892 deed. Therefore, 
Penelope and her husband thought they were conveying an undivided one-fourth interest in the land described in the deed which 
erroneously included the land involved in the present case. From the face of this deed there is no way to know that this was the only 
interest involved.
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TN 22.05.03   Foreign Mortgagees — Estates by Entirety  (Rev. 12/11)  


A. John Doe and Mary Doe, husband and wife, who were residents of Arizona, purchased a lot in 
Florida. Later they sold it to Sam Smith and took back a purchase money mortgage. The note and 
mortgage went to John Doe and Mary Doe, his wife, but did not specifically say as tenants by the 
entirety. Mary Doe has recently died a resident of Arizona and Sam Smith wants to pay off the 
mortgage. The note and mortgage are located in Arizona. The question is whether John Doe alone can 
satisfy the mortgage or whether there will have to be a probate of the wife's estate.  


In the case of In re Estate of Siegel, 350 So.2d 89 (Fla. 4th DCA 1977), cert. den., 366 So.2d 425, 
the court held that a purchase money mortgage held as a tenancy by the entirety encumbering New 
York real property passed under Florida law to a surviving spouse where the husband and wife were 
residents of Florida at the time of the death of a spouse. The State of New York does not recognize 
tenancy by the entirety in personal property.  


Under the holding in In re Estate of Siegel, upon the wife's death in Arizona, her interest passed 
under Arizona law as a tenancy in common and became part of her estate. Therefore, the wife's estate 
needs to be probated in order to obtain a satisfaction of her half-interest in the mortgage. See Title 
Standard 6.9 and see 41 C.J.S. Husband and Wife, Sec. 29.  


It is also assumed that the note and mortgage will be surrendered for cancellation.  


B. Sec. 731.106, F.S., provides that for aiding in the determination of the location of assets 
involving non-domiciliaries, commercial paper, investment paper, and other instruments evidencing a 
debt are located where the instrument is at the time of death. That section does not refer to the security 
for the debt, and the holding of In re Estate of Siegel may be applicable to the chose in action 
evidenced by the mortgage, even though the mortgage is located in Florida at the time of death of a 
spouse. Also, an order of a foreign court in a probate proceeding based on the moveables principle of 
the Siegel case could be given full faith and credit by a Florida court. Therefore, until the courts have 
construed Sec. 731.106, F.S., a satisfaction of a mortgage held in the names of a husband and wife 
should be obtained from the surviving spouse and the personal representative or beneficiaries of the 
estate of the deceased spouse, if the state in which the decedent was domiciled at the time of death 
does not recognize a tenancy by the entirety in personal property, even though the note and mortgage 
are located in Florida. See TN 2.08.04 for a discussion on satisfaction of mortgage by a foreign 
personal representative.  


See TN 2.05.02 for a discussion on an assignment of mortgage by a foreign personal 
representative. 
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THOMPSON, Judge.


Cheryl Reinhardt Vandenberg, as personal representative of the estate of Bettylou Guyton, appeals a final judgment 
finding Robert D. Wells a third party beneficiary of an agreement for deed and awarding him one-half of the proceeds 
of the agreement. The trial court also specifically ruled that the agreement for deed was not a mortgage. Wells cross-
appeals that portion of the final judgment. We hold that the agreement for deed was a mortgage and that Wells was 
entitled to receive all payments due under the agreement for deed.


Wells and Guyton were married in 1983 and lived together until Guyton died in 1996. Shortly after their marriage, 
Wells transferred a piece of solely owned property to Guyton by quitclaim deed and the property remained titled only in 
her name. On 17 July 1984, Guyton and Wells entered into an agreement for deed ("Agreement") with Ben DiVona 
and George Lewin for sale and purchase of the property which was located in Pasco County, Florida. The agreement 
provided that the purchasers would make monthly payments toward the purchase price of $120,000 until paid in full. 
The agreement refers to Guyton as "party of the first part" and to the purchasers as "parties of the second part." 
However, next to Guyton's typed name Wells' name was handwritten, and the amendment was initialed by Guyton and 
Wells. In addition, both Guyton and Wells signed the agreement, with Wells' signature appearing before Guyton's.


After Guyton's death, Wells collected and cashed payments from the purchasers until they were notified by 
Vandenberg that the payments should be made to Guyton's estate. Wells sued for damages and to determine his 
rights under the Agreement. The trial court ruled that Wells was a third party beneficiary of the agreement for deed and 
was entitled to half of the proceeds with the other half going to Guyton's estate. Vandenberg appeals arguing Wells 
was not a third party beneficiary and that the entire amount should come to the estate. Wells argues that the addition 
of his signature to the Agreement and the fact that he is Guyton's surviving spouse afforded him a joint right to receive 
the proceeds of the Agreement.


First, the trial court's determination that the Agreement is not a mortgage but an agreement for deed is incorrect. 
Section 697.01, Florida Statutes, provides:


697.01 Instruments deemed mortgages.—


(1) All conveyances, obligations conditioned or defeasible, bills of sale or other instruments of writing 
conveying or selling property, either real or personal, for the purpose or with the intention of securing 
the payment of money, whether such instrument be from the debtor to the creditor or from the debtor to 
some third person in trust for the creditor, shall be deemed and held mortgages, and shall be subject to 
the same rules of foreclosure and to the same regulations, restraints and forms as are prescribed in 
relation to mortgages.
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§ 697.01(1), Fla. Stat. (1983). This Court has held that under section 697.01(1), an agreement for deed is deemed a 
mortgage. White v. Brousseau, 566 So.2d 832 (Fla. 5th DCA 1990); Ricard v. Equitable Life Assur. Soc. of U.S., 462 
So.2d 592 (Fla. 5th DCA 1985); Parise v. Citizens Nat. Bank, 438 So.2d 1020 (Fla. 5th DCA 1983); Cain & Bultman, 
Inc. v. Miss Sam, Inc., 409 So.2d 114 (Fla. 5th DCA 1982).


Second, by adding Wells' name to the paragraph naming the parties to the Agreement, initialing the change, and 
including Wells' signature as one of the parties to the Agreement, Guyton created a tenancy by the entireties in the 
mortgage pursuant to section 689.115, Florida Statutes, even though she held sole title to the property sold. The fact 
that the phrase "party of the *455 first part" was not amended to read "parties of the first part" is of no consequence. 
Section 689.115 provides:


455


689.115 Estate by the entirety in mortgage made or assigned to husband and wife.— Any mortgage 
encumbering real property, or any assignment of a mortgage encumbering real property, made to two 
persons who are husband and wife, heretofore or hereafter made, creates an estate by the entirety in 
such mortgage and the obligation secured thereby unless a contrary intention appears in such 
mortgage or assignment.


§ 689.115, Fla. Stat. (1995) See Lauderdale v. Lauderdale, 96 So.2d 663 (Fla. 3d DCA 1957) (estate by entireties 
created when husband sold solely-owned property and took back mortgage payable to both husband and wife). 
Therefore, Wells, as surviving spouse, is entitled to receive all payments remaining under the Agreement.


REVERSED and REMANDED with directions.


DAUKSCH and PETERSON, JJ., concur.
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877 So.2d 34 (2004)


14TH & HEINBERG, L.L.C., Appellant,
v.


HENRICKSEN & CO., INC., et al., Appellees.


No. 1D03-1729.


June 3, 2004.
Rehearing Denied July 21, 2004.


District Court of Appeal of Florida, First District.


*35 William H. Stafford, Esq. of Clark, Partington, Hart, Larry, Bond & Stackhouse, Pensacola, for Appellant.35


John B. Trawick, Esq. of Shell, Fleming, Davis & Menge, Pensacola, for Henricksen & Co. Inc.


J. Nixon Daniel, III, Esq. and William H. Mitchem, Esq. of Beggs & Lane, Pensacola, for Terhaar & Cronley General 
Contractors, Inc.


David A. Sapp, Esq. of David A. Sapp, P.A., Pensacola, for Envision Design, P.L.L.C., for Appellees.


*36 LEWIS, J.36


Appellant, 14th & Heinberg, L.L.C., seeks review of the trial court's three final judgments in which the court found that 
appellees, Henricksen & Co., Inc. ("Henricksen"), Terhaar and Cronley General Contractors, Inc. ("Terhaar"), and 
Envision Design, P.L.L.C. ("Envision"), three companies who made improvements to the premises owned by appellant 
and leased to Montgomery Ward, held valid construction liens on appellant's property and directed appellant to satisfy 
the liens. We find no merit in appellant's first argument that the trial court improperly expanded section 713.10, Florida 
Statutes, by requiring that a short form of a lease that is recorded in the clerk's office contain a lessor's disclaimer of 
any mechanics' liens arising out of improvements made by a lessee on the leased premises. However, we agree with 
appellant's contention that its interest cannot be subject to mechanics' liens arising out of the improvements at issue 
because the lease with Montgomery Ward and the amendment to the lease did not require that the improvements be 
made, nor did the improvements constitute the pith of the lease. We, therefore, reverse and remand.


On November 20, 1970, appellant's predecessor-in-interest, Nancy Realty Company ("Nancy Realty"), as lessor, 
entered into a lease agreement (the "Lease") with Montgomery Ward, as lessee, for premises located in Pensacola. 
Per the Lease, Montgomery Ward was not to "permit any liens to stand against the premises for any labor or material 
furnished to [it] in connection with any work performed by [it] or at [its] direction...." The Lease also provided that 
Montgomery Ward "from time to time may make any alterations, additions, or improvements to the premises," but that 
it was not to make "any structural alterations, additions or improvements to the premises without first securing [the 
lessor's] written consent...." Nancy Realty subsequently filed a Memorandum of Lease with the Clerk of the Circuit 
Court for Escambia County. This document contained a description of the leased premises, the commencement and 
length of the Lease, and the parties' options to extend the Lease. It made no mention of the Lease's lien provision.


On August 14, 2000, appellant, as Nancy Realty's successor-in-interest, and Montgomery Ward executed an 
Amendment to Lease (the "Amendment"), which provided:


WHEREAS, Tenant is desirous of modifying the Premises, including certain alterations, additions or 
improvements; and


WHEREAS, Landlord and Tenant are desirous of amending the Lease to the limited extent set forth 
hereinbelow;
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38


NOW, THEREFORE, for good and valuable consideration, it is agreed as follows:


1. Tenant shall be permitted to perform the work set forth on the redevelopment plans on Project # 
99034.00 dated May 8, 2000 prepared by Mark Baughman, Architect and transmitted to Landlord on 
June 12, 2000 attached hereto as Exhibit A. These alterations, and any other alterations or 
improvements made by or for Tenant ("Alterations"), shall be performed in accordance with the 
following....


(emphasis added). The "following" addressed applicable building codes, necessary permits, an insurance extension, 
and the necessity of constructing the alterations in a good and workmanlike manner. The Amendment also provided 
that "[t]enant shall not have any right to subject Landlord's interest in the Premises to any mechanic's lien or any other 
lien whatsoever."


*37 Subsequently, Montgomery Ward contracted with appellees for certain construction and architectural services that 
were to be rendered on the leased premises. Appellees later filed suit against appellant as the lessor, alleging, inter 
alia, that they had furnished certain services on the leased premises and seeking to establish and foreclose a Claim of 
Lien pursuant to chapter 713, Florida Statutes.


37


Thereafter, appellant filed a motion for summary judgment, arguing, among other grounds, that its interest could not be 
subject to liens arising out of the improvements at issue because neither the Lease nor the Amendment required 
Montgomery Ward to construct the improvements at issue, because the improvements did not constitute the pith of the 
parties' Lease, and because Nancy Realty recorded a Memorandum of Lease in the clerk's office. Terhaar then filed a 
motion for summary judgment in which it asserted that it was entitled to a lien on the leased premises because the 
Amendment contemplated specific improvements and because the short form of the Lease that was recorded in the 
clerk's office did not contain the necessary disclaimer. Following a hearing on the two motions, the trial court denied 
appellant's motion and granted Terhaar's motion, finding that Terhaar held a valid construction lien. Envision and 
Henricksen, making the same arguments as Terhaar made in its summary judgment motion, subsequently filed 
motions for summary judgment, which the trial court granted. The trial court also entered three final judgments, finding 
that Terhaar was entitled to $219,803.29, that Envision was entitled to $25,709.99, and that Henricksen was entitled to 
$110,966.43, with each amount including both the Claim of Lien and interest. On April 7, 2003, the trial court entered 
an order consolidating the three cases nunc pro tunc to November 16, 2001. Appellant subsequently moved to stay 
the proceedings pending an appeal, a request which the trial court granted. This appeal followed.


Appellant first contends that the trial court improperly expanded section 713.10(1), Florida Statutes (2001), by 
imposing a requirement that a short form of a lease that is recorded in the clerk's office contain a disclaimer that the 
lessor's interest will not be subject to mechanics' liens. It is well-established that the construction of a statute or a 
contract is a question of law reviewable de novo. Dixon v. City of Jacksonville, 774 So.2d 763, 765 (Fla. 1st DCA 
2000). In construing a statute, the plain meaning of the statute is this Court's first consideration. See Fla. Dep't of 
Educ. v. Cooper, 858 So.2d 394, 395 (Fla. 1st DCA 2003); Jackson County Hosp. Corp. v. Aldrich, 835 So.2d 318, 
328-39 (Fla. 1st DCA 2002). It is well-settled that legislative intent is the polestar that guides this Court's statutory 
construction analysis. See State v. J.M., 824 So.2d 105, 110 (Fla.2002) (citation omitted). Legislative intent is 
determined primarily from the language of a statute. State v. Rife, 789 So.2d 288, 292 (Fla.2001) (citations omitted). 
We are also mindful of the doctrine of noscitur a sociis, under which a court examines the other words within a string of 
concepts to derive the Legislature's overall intent. Nehme v. Smithkline Beecham Clinical Labs., Inc., 863 So.2d 201, 
205 (Fla.2003); see also WFTV, Inc. v. Wilken, 675 So.2d 674, 678-79 (Fla. 4th DCA 1996) (noting that a statutory 
term should not be read in isolation but rather in context).


Section 713.10, which is entitled, "Extent of liens," provides:


Except as provided in s. 713.12, a lien under this part shall extend to, and only to, the right, title, and 
interest of the person who contracts for the improvement *38 as such right, title, and interest exists at 
the commencement of the improvement or is thereafter acquired in the real property. When an 
improvement is made by a lessee in accordance with an agreement between such lessee and her or 
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his lessor, the lien shall extend also to the interest of such lessor. When the lease expressly provides 
that the interest of the lessor shall not be subject to liens for improvements made by the lessee, the 
lessee shall notify the contractor making such improvements of such provision or provisions in the 
lease, and the knowing or willful failure of the lessee to provide such notice to the contractor shall 
render the contract between the lessee and the contractor voidable at the option of the contractor. The 
interest of the lessor shall not be subject to liens for improvements made by the lessee when:


(1) The lease or a short form thereof is recorded in the clerk's office and the terms of the lease 
expressly prohibit such liability; or


(2) All of the leases entered into by a lessor for the rental of premises on a parcel of land prohibit such 
liability and a notice which sets forth the following is recorded by the lessor in the public records of the 
county in which the parcel of land is located:


(a) The name of the lessor.


(b) The legal description of the parcel of land to which the notice applies.


(c) The specific language contained in the various leases prohibiting such liability.


(d) A statement that all leases entered into for premises on the parcel of land contain the language 
identified in paragraph (c).


(3) The lessee is a mobile home owner who is leasing a mobile home lot in a mobile home park from 
the lessor.


(emphasis added). Notably, prior to 1985, section 713.10 provided that a lessor's interest would not be subject to liens 
for improvements on its property "when the lease is recorded in the clerk's office and the terms of the lease expressly 
prohibit such liability." See § 713.10, Florida Statutes (1983). In amending this statute, the Legislature obviously 
sought to provide a simplified and less costly manner in which lessors may provide notice to prospective contractors of 
their disclaimer of liability for improvements made by a lessee.


We interpret section 713.10(1) as serving to protect not only lessors but also those who contract with lessees to 
perform services on the leased premises. By filing either a lease containing a disclaimer or a short form of a lease 
containing a disclaimer, a lessor essentially places any interested party on notice that its interest will not be subject to 
any mechanics' liens arising out of the lessee's failure to satisfy its financial obligations for services rendered on the 
leased premises. If, as appellant argues, a lessor could avoid liability simply by disclaiming liability in the lease without 
including such a disclaimer in the recorded short form, the purpose behind section 713.10(1) would be frustrated. 
Furthermore, section 713.10(2), which mandates that a notice regarding multiple leases on a parcel of land include the 
specific language contained in the various leases prohibiting a lessor's liability, supports our interpretation of section 
713.10(1). In other words, if a lessor desires to protect its interest from mechanics' liens arising out of improvements 
made by a lessee, the document that is recorded in the clerk's office, be it the actual lease, a short form of the lease, 


or the notice as prescribed in section 713.10(2), must contain a provision *39 expressly prohibiting such liability.[1] As 
such, we find no merit in appellant's first argument.


39


In its second issue on appeal, appellant contends that its interest cannot be subject to the liens at issue because 
neither the Lease nor the Amendment required Montgomery Ward's desired improvements and because such 
improvements did not constitute the pith or essence of the parties' Lease. With respect to this issue, the pertinent 
provision found in section 713.10 sets forth that "[w]hen an improvement is made by a lessee in accordance with an 
agreement between such lessee and her or his lessor, the lien shall extend also to the interest of such lessor."


It has long been established in Florida that in order for a lessor's interest to be subject to mechanics' liens arising from 
improvements made on its property pursuant to section 713.10 or its predecessor, section 84.03(2), Florida Statutes, 
the lease agreement must require the lessee to make certain improvements or the improvements must constitute the 
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pith of the lease. See Anderson v. Sokolik, 88 So.2d 511, 514 (Fla.1956) (holding that the lessors' interest in the 
leased property was subject to liens because it was perfectly obvious that the parties knew that the improvements at 
issue were the pith of the lease and that, except for them, the lease would not have been executed and because the 
improvements were essential to the purpose of the lease); Brenner v. Smullian, 84 So.2d 44, 45-46 (Fla.1955) (noting 
that the court had previously construed section 84.03(2) to make the lessor's interest in the leased property liable for 
any construction work done by a lessee "only if the lease agreement required the lessee to make the alterations or to 
effect the improvements involved"); Miracle Ctr. Dev. Corp. v. M.A.D. Constr., Inc., 662 So.2d 1288, 1289 (Fla. 3d 
DCA 1995) (holding that a lessor's interest can only be subject to liens arising from improvements performed on the 
leased property if the lease required the improvements or if, under judicial interpretation, the improvements were the 
pith of the lease); Van D. Costas, Inc. v. Rosenberg, 432 So.2d 656, 658 (Fla. 2d DCA 1983) (holding that the 
appellant contractor failed to prove the existence of a lease provision requiring the lessee to make the improvements 
at issue which could have the effect of subjecting the lessor's property to a lien); Budget Elec. Co. v. Strauss, 417 
So.2d 1143, 1145 (Fla. 5th DCA 1982) (holding that the mere fact that the parties to a lease may contemplate that the 
lessee will make improvements to the property is insufficient to subject the lessor's interests to mechanics' liens and 
that the lease must instead expressly or impliedly require the requirements to be made); Davidson Lumber Co. v. 
Sullivan, 403 So.2d 560, 561 (Fla. 3d DCA 1981) (noting that Florida law has consistently required that in order for a 
contractor to be entitled to a lien on improved realty as against the owner when work is done by the lessee, the lease 
terms must require the work to be done or its terms must make it obvious that the improvements were the pith of the 
lease); Jones v. Wright, 391 So.2d 313, 314 (Fla. 2d DCA 1980) (holding that the lease provision *40 granting the 
lessee the option of constructing improvements did not make the construction the pith of the lease); Edward L. 
Nezelek, Inc. v. Food Fair Props. Agency, Inc., 309 So.2d 219, 220 (Fla. 3d DCA 1975) (holding that the lease at 
issue, which set forth that the tenant "may" at its own expense make alterations and improvements, did not require the 
lessee to make the improvements and that the alterations and improvements did not constitute the pith of the lease); 
Tom Joyce Realty Corp. v. Popkin, 111 So.2d 707, 708 (Fla. 3d DCA 1959) (noting that the supreme court's decisions 
have uniformly held that for a contractor to be entitled to a lien on the improved realty, it must be made to appear that 
the original lease by its terms required the work to be done or that the lease by its terms made it obvious that the 
improvements were the pith of the lease); J.R. Dills v. Tomoka Land Co., 108 So.2d 896, 897 (Fla. 1st DCA 1959) 
(noting that there was no doubt that a lessor's property may be charged with a mechanic's lien when the lease requires 
the lessee to make a designated improvement or when both parties knew that the improvements constituted the pith of 
the lease and that, except for them, the lease would not have been executed).


40


Appellees essentially concede, and we conclude, that neither the Lease nor the Amendment required Montgomery 
Ward to make its desired improvements to the leased premises. Rather, Montgomery Ward was simply permitted to 
make such improvements. Nor do we find that the improvements constituted the pith or essence of the Lease as 
neither the Lease nor the Amendment indicates that the improvements were vital to the Lease's perpetuality. 
Appellees instead rely on our previous opinion in A.N. Drew, Inc. v. Frenchy's World Famous Cajun Cafe, Inc., 517 
So.2d 766 (Fla. 1st DCA 1988), in support of their argument that appellant's interest is subject to the liens because it 
and Montgomery Ward contemplated that the improvements would be made. However, we reject appellees' broad 
construction of that opinion.


In A.N. Drew, Inc., we reviewed the trial court's dismissal of three counts of the appellant's amended complaint for 
failing to state a cause of action. 517 So.2d at 767. We affirmed the dismissal of two counts but reversed as to the 
count in which the appellant sought to foreclose a mechanic's lien on property owned by the appellees. Id. The 
appellees had leased a parcel of land to the lessee, who subsequently contracted with the appellant for improvements. 
Id. We explained that the appellant had alleged that "[t]he renovations and improvements contemplated by the parties 
at the inception of the lease constituted the pith of the lease." Id. In disagreeing with the trial court that the pleading 
was insufficient, we noted that, although it would have been preferable for the appellant to have pled the pertinent 
language of section 713.10, the language used was "all that [was] necessary to plead this cause of action." Id. With 
regard to the appellant's allegation that "[the lessee] agreed to lease the premises from [the appellees] if, and only if, 
major renovations to the existing premises could be made to transform it into a Cajun-style seafood restaurant," we 
held that such an allegation was sufficient as it alleged that the renovations were to be undertaken in accordance with 
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the lease. Id. at 767-68. In determining the sufficiency of this latter allegation, we concluded that it does not matter for 
which party's benefit the improvements are made as long as the improvements are made in accordance with the terms 
of the lease. Id. We also noted that where the terms of the lease indicate that either the lessee or the lessor 
contemplated the improvements being *41 made, the lessor's interest will be subject to mechanics' liens unless the 
lessor records the necessary disclaimer. Id.


41


We find appellees' reliance upon our previous decision in A.N. Drew, Inc. misplaced given the different posture of the 
instant case. Unlike the issue of the sufficiency of the allegations contained in a complaint which was presented in A.N. 
Drew, Inc., this appeal asks us to review the trial court's ruling addressing the merits of the case. Furthermore, 
contrary to appellees' contention, A.N. Drew, Inc. is consistent with established precedent that a lessor's interest may 
only be subject to mechanics' liens arising out of improvements made to its property by a lessee if the lease 
agreement required the lessee to make certain improvements or if the improvements constituted the pith of the lease. 
A.N. Drew, Inc. stands for the proposition that, if the terms of a lease indicate that either the lessee or the lessor 
contemplated certain improvements by agreeing to enter into the lease on the condition that the improvements would 
be made, i.e., the improvements constitute the pith of the lease, then a lessor's interest will be subject to mechanics' 
liens unless the lessor records the necessary disclaimer.


For the reasons stated above, we hold that appellant's interest cannot be subject to mechanics' liens arising out of the 
improvements at issue because neither the Lease nor the Amendment required Montgomery Ward to make the 
improvements and because the improvements did not constitute the pith of the Lease. Accordingly, the final judgments 
are REVERSED and the case is REMANDED with directions that the trial court enter judgment in favor of appellant on 
appellees' statutory lien claims.


PADOVANO, J., CONCURS; ALLEN, J., CONCURS IN PART AND DISSENTS IN PART WITH WRITTEN OPINION.


ALLEN, J, concurring in part and dissenting in part.


I agree that the final judgments based upon incorrect rulings on the appellees' motions for summary judgment must be 
reversed. However, we are not required in this appeal to finally decide the merits of the appellees' statutory lien claims, 
and I would not do so. I would reverse the order under review and remand for further proceedings on the appellees' 
complaints.


[1] We find it noteworthy that the Florida Bar's Continuing Legal Education materials regarding complex transactions in real property 
cases include a template of a short form of a lease which contains the disclaimer "[l]essor's interest in the premises and the 
underlying fee is not subject to any lien for improvements to the premises undertaken by Lessee whether or not the improvements 
are made with the consent of the lessor." See Arthur J. Menor, Leases § 10.103 (Fla. Bar CLE 2000).
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Rowena MacGREGOR and Lester W. Bennett, Appellants,
v.


Daniel D. MacGREGOR, a/K/a Daniel E. MacGregor, Jr., Appellee.


No. 73-1464.


November 7, 1975.
Rehearing Denied December 29, 1975.


District Court of Appeal of Florida, Fourth District.


*36 Hal H. McCaghren of Hal H. McCaghren Law Offices, West Palm Beach, for appellants.36


James W. Nowlin, Jr., of Nowlin Adams Nowlin & Sumrall, Delray Beach, for appellee.


SCHWARTZ, ALAN R., Associate Judge.


In 1969, Mr. and Mrs. MacGregor owned real property in Palm Beach County by the entireties. On August 12 of that 
year, Mrs. MacGregor, without the joinder of her husband, quit claimed the property to her father, Lester W. Bennett. 
Six weeks *37 later, on September 24, 1969, Mr. MacGregor, without the joinder of his wife, executed a quit claim 
deed in the same form to the same property to the same person, Mr. Bennett. On November 30, 1970, Mr. Bennett 
quit claimed the property back to his daughter, Mrs. MacGregor. On February 3, 1971, the MacGregors were divorced 
in Palm Beach County Circuit Court.


37


In 1973, Mr. MacGregor filed this action to set aside the three quit claim deeds and to quiet title to the property in the 
then ex-Mrs. MacGregor and himself as tenants in common. Although the complaint also alleged, apparently 
arguendo, that the deeds from his then-wife and himself were intended merely as a security device rather than to pass 
title, the primary thrust of his position was that the separate quit claim deeds to property held by husband and wife as 
tenants by the entireties were each totally void and ineffective to pass title. Mrs. MacGregor and Mr. Bennett, both of 
whom were made defendants in the case, answered the complaint, denying the ineffectiveness of the separate deeds 
and the allegation that the deeds should properly be viewed only as a mortgage. The defendants also raised 
affirmative defenses of estoppel and laches on the part of Mr. MacGregor. The defendants, did not, however, deny 
either that the property had in fact been held by the entireties or that the MacGregors had executed separate 
instruments to the property on separate dates. Based upon these admissions, the plaintiff moved for judgment on the 
pleadings in his favor pursuant to Florida R.C.P. 1.140(c). The trial judge granted the motion and entered a Final 
Judgment voiding the quit claim deeds in question, thus holding, as a matter of law, that no set of facts could be 
adduced to defeat the right of the plaintiff to the relief claimed. Mrs. MacGregor and Mr. Bennett have brought this 
appeal from that Final Judgment on the pleadings.


The judgment below, and the contention of Mr. MacGregor as appellee here, are each based on an application of the 
often repeated "rule" that, as stated in 17 Fla. Jur., Husband and Wife, § 27, pp. 86-87:


"A husband and wife owning property in an estate by the entireties may together convey or mortgage 
such estate in a proper case. Neither spouse alone, however, can do anything to alter the tenancy of 
identifiable property held by the entireties. Although it is true that the estate held by spouses in an 
estate by the entireties is one per tout et non per my, there are still two owners of the property, and 
both must join in a conveyance of it." [emphasis supplied]


We hold that this "rule" may not be applied so as to invalidate the deeds involved under the specific circumstances of 
this case. Indeed, we hold, directly to the contrary, that identical, although separately executed, deeds by both 


Page 1 of 4MacGregor v. MacGregor, 323 So. 2d 35 - Fla: Dist. Court of Appeals, 4th Dist. 1975 - G...


4/30/2013http://scholar.google.com/scholar_case?case=12255466433366148214&q=323+So.2d+35...







husband and wife are effective to pass title to entireties property. Accordingly, we reverse the judgment on the 
pleadings below.


It is undeniably the case that broad and unqualified statements to the effect that "both [spouses] must join in a 
conveyance of ... property [held by the entireties]" often appear in the Florida cases and commentaries. E.g., 
Montgomery v. Gipson, Fla. 1954, 69 So.2d 305, 306; Glasser v. Columbia Federal Savings & Loan Ass'n, Fla. 1967, 
197 So.2d 6, 7; Hunt v. Covington, 145 Fla. 706, 200 So. 76, 77 (1941). These statements, however, almost invariably 
appear in dicta and have never been applied, even in dicta, to a factual situation such as this one, in which separate 
but identical deeds to the identical grantee have been executed to the entireties property by both spouses. It is a 
commonplace that, as stated by our Supreme Court in Ward v. Baskin, Fla. 1957, 94 So.2d 859, 860:


"A judicial opinion should be evaluated as a precedent in the light of the factual situation that gives rise 
to the opinion. The law is not a mathematically exact science. A perfectly sound principle as *38 applied 
to one set of facts might be entirely inappropriate when a factual variant is introduced."


38


Accord, e.g. Dade County v. Brigham, Fla. 1950, 47 So.2d 602, 603, and cases cited. Indeed, the impropriety of a 
District Court's acceptance of an earlier decision of the Supreme Court as controlling precedent in a materially variant 
situation is so pronounced that it forms a well recognized basis for the exercise of certiorari jurisdiction in the Supreme 
Court on the ground that the one decision is in "direct conflict" with the other. McBurnette v. Playground Equipment 
Corp., Fla. 1962, 137 So.2d 563.


An analysis of the reason for and basis of the rule precluding separate conveyances of entireties property in terms of 
this set of facts establishes, we think, that it may not be applied so as to render the MacGregors' individual 
conveyances void. The real, as opposed to the metaphysical reason for this rule, as in the case of the entire concept 
of the estate by the entireties (despite all the neo-Platonic references in the cases to the four "unities" which form its 
basis), is essentially to prevent the interest of one spouse in the entireties property from being adversely affected by 
the independent act of the other. As what we consider to be the "true rule" was set forth in Tingle v. Hornsby, Fla. App. 
1959, 111 So.2d 274, 277:


"... neither spouse can without the assent of the other, alien or forfeit any part of an estate by the 
entirety so as to defeat the rights of the other." [emphasis supplied]


Thus, separate transfers of entireties property may be set aside only if they both (a) adversely affect the interest of the 
other spouse and (b) occur without the other's "assent". In this case the separate deed of Mr. MacGregor can hardly 
be said to have adversely affected the interests of Mrs. MacGregor, and she of course makes no complaint as to the 
effect of her own deed. While Mrs. MacGregor's separate deed may well be said adversely to have affected her then-
husband's interest, it seems clear that his subsequent, but identical, deed amounted to his "assent" to that 
conveyance.


We think that this result is supported by the Supreme Court's decision in Rader v. First National Bank in Palm Beach,
Fla. 1949, 42 So.2d 1. In that case, which dealt with personal property, the court specifically recognized the efficacy of 
separate acts of each spouse to alienate entireties property. At 42 So.2d 1, 2, the Court held:


"Bessie M. Rader was appellant's wife. They maintained a joint account in the bank and a safe deposit 
box to which both had access. On a certain day during World War II each of them, by separate paper,
instructed the bank to purchase $5,000 worth of United States Treasury two and one-half per cent 
bonds, and the funds in the joint account were used to pay for them ..."


* * * * * *


"In brief, it is appellant's contention that inasmuch as the bonds, though separately ordered were 
purchased from the common account, the joint interest in that account was translated to the bonds and 
an estate by the entireties existed in them also. To support his position appellant cites the rule that 
neither spouse can alien or forfeit his part of any estate by the entireties without the consent of the 
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other; that there can be no severance by the act of one. We do not pause to elaborate on, or take issue 
in any degree with, the authorities that have recognized this principle. In truth, we are counted among 
them. We held precisely that in Bailey v. Smith, 89 Fla. 303, 103 So. 833, 834, where we stated: 
`Neither spouse can alien or forfeit any part of the estate'; then we added `without the assent of the 
other * * *.'"


*39 "It seems to us that the qualification comes into play here, as it was established by evidence the 
jury believed that the parties in effect assented to a dissolution of the estate when they ordered the 
bonds separately. The funds were transferred by both in the same manner for the same purpose on the 
same day. Thus they can be said to have acted in concert, and we think a just interpretation of these 
acts is that they intended to sever the estate by each taking five of the bonds." [emphasis supplied]


39


It seems to us of no moment at all that the separate deeds in this case were not executed on the same day. The 
pertinent issue is whether the abstractions of the entireties concept are such that separate alienations are 
irredeemably precluded or whether the intent of the parties is to prevail. The result in Rader, that the former 
proposition is not true, but that the latter is, directly applies here.


Our result is sustained also by the holding in a case which recites and is often cited for the bare proposition that a 
husband may not convey his interest in entireties property "without the joinder of his wife in such conveyance... ." Hunt 
v. Covington, supra, at 200 So. 77. The Hunt case holds that notwithstanding this "rule" the husband, without the 
joinder of his wife, may deed his interest in entireties property directly to her, since


"the conveyance in this case evidences the intent of the parties to divest the husband of all interest 
which he had in the property ..." [emphasis supplied]


200 So. at 77-78. The court based this determination, in turn, upon its citation with approval of the reasoning in a New 
York case, Hardwick v. Salzi, 46 Misc. 1, 93 N.Y.S. 265 (1904), that "by the acceptance of the conveyance the wife 
manifests her consent to the transfer ..." [emphasis supplied] 200 So. at 77. Clearly the Hunt case stands for the 
propositions, adopted here, that the properly established consent of one spouse to a separate transfer validates the 
other's transfer of entireties property. In accord also is First National Bank of Leesburg v. Hector Supply Co., Fla. 
1971, 254 So.2d 777, 780-781, which holds that one spouse may validly manifest his or her intent to permit the other 
spouse individually to dispose of a bank account held by the entireties.


Of course, in a case such as this one, which involves real property — unlike the situations in the Rader and the Hector 
Supply Co. cases — an effective assent or consent to a separate transfer of entireties property by one spouse may be 
validly manifested and established only by a properly executed deed, F.S. § 689.01; Parken v. Stafford, 48 Fla. 290, 
37 So. 567 (1904); First National Bank of Leesburg v. Hector Supply Co., supra, at 254 So.2d 780. On the other hand, 
when, as in this case, such a deed is unambiguous and simply tracks the prior conveyance, it is impossible to 
determine otherwise than that it conclusively demonstrates the intention of the subsequent grantor-spouse, here, Mr. 
MacGregor, to consent to the earlier transfer by his wife. 10 Fla.Jur., Deeds, §§ 114-115, pp. 159-160. Hence, we 
must and do conclude that the separate identical deeds from the MacGregors to Mr. Bennett validly effected a transfer 


of the entireties property to him,[1] excepting only a showing, as alternatively alleged by Mr. MacGregor, that the deeds 
should properly be *40 regarded as creating no more than a security interest in the property. See F.S., § 697.01. The 
case is remanded for the sole purpose of determining the validity of this theory of the plaintiff's case and of the 
defenses raised to it.


40


Reversed and remanded.


WALDEN, C.J., and OWEN, J., concur.


[1] We are aware of the contents of Florida Real Estate Title Standard 6.3, to the contrary of our holding. For the reasons we have 
stated, we respectfully disagree with the conclusion there expressed. 
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It might appropriately be pointed out that our decision — which both requires identical deeds by each spouse and gives conclusive 
effect to such deeds when they exist — does not create any uncertainty at all concerning the result in a particular case. It does, 
however, change the result as to this set of facts from what it was widely thought, but had never been held, to be.
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386 F.Supp. 940 (1975)


ITT RAYONIER INCORPORATED, a Delaware Corporation, Plaintiff,
v.


William L. WADSWORTH et al., Defendants.


No. 72-803-Civ-J-R.


January 3, 1975.


United States District Court, M. D. Florida, Jacksonville Division.


*941 Thomas M. Baumer, Mahoney, Hadlow, Chambers & Adams, Jacksonville, Fla., for plaintiff.941


Henry P. Duffett, Duffett, Barry & Seps, Ormond Beach, Fla., for defendant William L. Wadsworth.


Kate L. Walton, Walton Mussoline & Townsend, Palatka, Fla., for defendants Joseph Brady Wadsworth and Mary 
Elizabeth Wadsworth Taylor.


ORDER


REED, District Judge.


This cause came on for hearing on the 17th day of December 1974, on the plaintiff's Motion for Summary Judgment 
filed herein on 21 August 1974. The Court heard argument of counsel for the plaintiff and the defendants and has 
considered the briefs submitted in support of and in opposition to the motion.


The pleadings, the Pre-trial Stipulation, and the depositions on file establish, without issue of fact, that the defendants 
are children of L. E. Wadsworth, Sr. who died on 21 September 1935. At the time of his death, L. E. Wadsworth, Sr. 
was the head of a family and resided on and held fee simple title to the land which is the subject matter of this action.


After L. E. Wadsworth, Sr. died, his widow who was then known as Lotta M. Wadsworth executed a warranty deed 
purporting to convey to herself and Lewis E. Wadsworth, one of her sons who is not a party to this action, the fee 
simple title to the real property which is the subject matter of this action. This deed was dated 18 August 1937 and 
recorded 21 August 1937 in the public records of Flagler County, Florida. (See copy of deed attached to defendants' 
memorandum filed herein 1 July 1974.) The deed purported to convey a one-fourth undivided interest in the subject 
property to Lewis E. Wadsworth and a three-fourths undivided interest to his mother, Lotta M. Wadsworth.


By mesne conveyances subsequent to the 1937 deed, the title passed regularly to the plaintiff. The plaintiff is a 
corporation organized under the laws of Delaware and has its principal place of business in New York City.


The first adverse claim which any of the defendants filed of record to the land was filed on or about 1 January 1971 by 
the defendant Joseph B. Wadsworth. It took the form of a deed from Joseph B. Wadsworth to himself and his wife. The 
deed was recorded in Official Records Book 34, at page 587, public records of Flagler County, Florida. See Pre-trial 
Stipulation. As homestead beneficiaries of their father, Lewis E. Wadsworth, Sr., the defendants each claim to own an 
undivided one-fourth interest in 160 acres of the property claimed by the plaintiff.


*942 On the basis of the foregoing facts, the only issue of law which is properly before the Court on the plaintiff's 
Motion for Summary Judgment is whether or not the Florida Marketable Title Act, Chapter 712, Florida Statutes 
Annotated, as applied to the 1937 conveyance described above, extinguishes the adverse interest of the defendants in 
the real property in suit. In the opinion of the undersigned, the answer is in the affirmative and the plaintiff is entitled to 
a summary final judgment.


942
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At the time of the death of Lewis E. Wadsworth, Sr., Article X, Section 1, of the Florida Constitution of 1885, which was 
in effect at that time, provided:


"A homestead to the extent of one hundred and sixty acres of land . . . owned by the head of a family 
residing in this State, . . . and the improvements on the real estate, shall be exempt from forced sale 
under process of any court, and the real estate shall not be alienable without the joint consent of 
husband and wife, when that relation exists. . . ."


The pertinent statutory law then provided:


"The homestead shall descend as other property; provided, however, that if the decedent is survived by 
a widow and lineal descendants, the widow shall take a life estate in the homestead, with vested 
remainder to the lineal descendants in being at the time of the death of the decedent." (Ch. 16103, Sec. 
28, Laws 1933, F.S.A. Sec. 731.27)


Thus it appears that the defendants, on their father's death, became vested by virtue of the Florida statute quoted 
above with a one-quarter interest in the fee title to their father's homestead, subject to their mother's life estate.


The Florida Marketable Title Act, adopted in 1963, however, provides in Section 712.02:


"Any person having the legal capacity to own land in this state, who, alone or together with his 
predecessors in title, has been vested with any estate in land of record for thirty years or more, shall 
have a marketable record title to such estate in said land, which shall be free and clear of all claims 
except the matters set forth as exceptions to marketability in § 712.03. A person shall have a 
marketable record title when the public records disclosed a title transaction affecting the title to the land 
which has been of record for not less than thirty years purporting to create such estate either in:


(1) The person claiming such estate; or


(2) Some other person from whom, by one or more title transactions, such estate has passed to the 
person claiming such estate, with nothing appearing of record, in either case, purporting to divest such 
claimant of the estate claimed."


The 1937 deed from Lotta M. Wadsworth to herself and to her son Lewis was unquestionably a "title transaction 
affecting the title to the land" within the contemplation of the aforesaid provisions of the Florida Marketable Title Act. In 
Marshall v. Hollywood, Inc., Fla.App.1969, 224 So.2d 743, 749, 750; cert. denied, Fla.Sup.Ct.1970, 236 So.2d 114; 
cert. denied, 400 U.S. 964, 91 S.Ct. 366, 27 L.Ed.2d 384, it was held:


". . . We conclude, therefore, that Section 712.02 declares the existence of a marketable record title 
when a person is shown by the record to have been vested with any estate of land for thirty years or 
more. In our opinion the application of Section 712.02 is not conditioned upon an actual vesting of 
some estate or interest in a person claiming the benefit of the act."


Thus, by virtue of the Florida Marketable Title Act, the defendants' claims have been extinguished, unless their 
interests are among those protected from extinction by Section 712.03 of the Act. *943 Section 712.03 delineates 
specifically the interests which are not subject to extinction by the Act, and the statutory interest of homestead 
beneficiaries which vested prior to the root of title is not among them. Thus, the only reasonable assumption to be 
drawn from the express terms of the Act is that the Legislature did not intend to except therefrom such interests of 
persons claiming under the homestead statute (now F.S.A. § 731.27). See Marshall v. Hollywood, Inc., Fla.App.1969, 
224 So.2d 743, 750, where the Court said:


943


". . . The specific enumeration of exceptions to the act in Section 712.03 and the specific provision in 
Section 712.05 for the protection of valid claims indicates a legislative intent to exclude no other claims 
from extinction by the operation of Sections 712.02 and 712.04."
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To adopt the defendants' contention would be to subvert the major legislative purpose of the Act which is, as stated by 
the Florida Supreme Court in Marshall v. Hollywood, Inc., ". . . to simplify and facilitate land title transactions by 
allowing persons to rely on a record title as described by F.S. § 712.02, F.S.A., subject only to such limitations as 
appear in F.S. § 712.03, F.S.A."


The defendants rely on the case of Reid v. Bradshaw, Fla.App.1974, 302 So.2d 180. That case is distinguishable from 
the present case in that there the homestead rights arose after the root of title and the deed relied on as the root of title 
was so drawn as to give notice that it was in violation of potential homestead rights. Thus, the root of title was 
considered to have had inherent defects which, of course, are items not extinguished by the Act when they appear in 
the root of title or deeds thereafter. See Section 712.03. The Court, in Reid v. Bradshaw, made this point plain at page 
183 of its opinion wherein it stated:


"It was the allegation in the complaint that fixed the root of title in the 1929 deed which was so irregular 
as to raise a red flag as to homestead rights accruing to the heirs of the grantor in said deed.",


but it also made it plain that:


"Had the root of title been fixed in the 1938 deed, it is probable that the same red flag would not have 
been raised and probably the Marketable Record Title of Real Property Act would have been conveyed 
[sic] by the Marshall decision."


The 1937 deed which here is claimed as the root of title has no inherent defects. It is regular on its face and gives no 
notice of a violation of homestead or other antecedent rights. That the grantor in the deed is also a grantee does not 
invest the deed with an inherent or apparent defect — particularly where the intent of the parties is clearly apparent 
from the face of the deed. Compare Johnson v. Landefeld, 1939, 138 Fla. 511, 189 So. 666, and Florida National Bank 
of Jacksonville v. Gann, Fla.App.1958, 101 So.2d 579.


For the foregoing reasons, this Court concludes that the Florida Marketable Title Act, as applied to the 1937 deed, 
extinguishes the interests of the defendants in the real property which is the subject matter of this action and the 
plaintiff is entitled to a summary judgment perfecting its title as against those defendants.


It is, therefore,


Ordered that the plaintiff's Motion for Summary Judgment is granted.


Further ordered that the plaintiff shall prepare and submit to the Court, with the prior approval of the defendants as to 
form only, a proposed final judgment.
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TN 5.03.02  Judgments and After-Acquired Property  (Rev. 12/12) 
 


In handling a sale of real property, a Fund Member encounters a judgment lien against the name 
of the seller. The seller advises that the judgment was discharged in bankruptcy and that this property was 
acquired after discharge with assets that were not part of the bankruptcy estate. The judgment is the 
typical money judgment that would be dischargeable in bankruptcy. For issuing a title policy may the 
judgment be ignored? 
 


The answer is yes; however, Fund Members should be aware that the determination of what 
constitutes after-acquired property varies, depending on whether Chapter 7, 11 or 13 proceedings are 
involved. See Title Standard 2.5. 
 


Chapter 7. In a Chapter 7, property acquired within 180 days of filing the bankruptcy petition 
resulting from inheritance, divorce and life insurance proceeds becomes property of the bankruptcy 
estate and is subject to administration. Otherwise, any property acquired after the commencement of 
the case is considered after-acquired property. 11 U.S.C., Sec.541. Provided the debtor received a 
discharge of the judgment in bankruptcy, the lien may be ignored. 
 


Chapter 11 and 13. Under 11 U.S.C., Sec.1115 and Sec.1306, property of the bankruptcy estate 
includes all property specified in 11 U.S.C., Sec. 541 that the debtor acquires and earnings from services 
performed by the debtor after the commencement of the case and before the case is closed. Also, as 
with Chapter 7, property acquired within 180 days of filing the bankruptcy petition resulting from 
inheritance, divorce and life insurance proceeds becomes property of the bankruptcy estate and is 
subject to administration. For example, when income is used to acquire property before completion of 
a plan (i.e., before discharge), that property is subject to administration by the bankruptcy court. 
 


Whether a Chapter 7, 11 or 13 proceeding is involved, the Fund Member should record a 
seller's affidavit stating that the property was not purchased with any of the bankruptcy estate assets 
described above and an affidavit of an attorney who has reviewed the bankruptcy court file attesting to 
the following facts: 1) that the attorney has reviewed the bankruptcy court file and bankruptcy petition 
and schedules attached thereto; 2) that the judgment was listed in the schedule of liabilities; 3) that the 
debtor was granted a discharge under the Bankruptcy Code; 4) that the judgment was not an exception 
to discharge; and 5) that the affidavit is given with respect to the following property [insert legal 
description]. 
 


Likewise, property acquired after discharge can be insured free of federal tax liens provided the 
requirements set forth in this title note are met. See Matter  of  Dishong,188  B.R.51 (Bkrtcy. M.D. 
Fla. 1995). 


For discussion of the effect of discharge of liens and homestead property, see TN 5.03.01. See      
TN 5.05.01 for discussion of a sale, mortgage or acquisition of property during the pendency of a Ch. 13 
plan. 
 








513 So.2d 767 (1987)


In re ESTATE OF Margarette PRICE, Deceased, Appellant,
v.


WEST FLORIDA HOSPITAL, INC., Appellee.


No. 87-135.


October 7, 1987.


District Court of Appeal of Florida, First District.


Edward P. Fleming and Jeffrey T. Sauer, of Smith, Sauer & Walker, P.A., Pensacola, for appellant.


Terry B. Boutwell, of Hayt, Hayt & Landau, Pensacola, for appellee.


PER CURIAM.


The decedent, Margarette Price, died testate on July 15, 1986. At the time of her death she occupied a house which 
was her homestead. Fla. Const. art. X, § 4. In her will she directed that the house be sold and that the proceeds from 
the sale be divided equally between her adult son and daughter. Appellee West Florida Hospital, a creditor of the 
decedent, filed a petition claiming that the proceeds of such a sale possessed no homestead character and that 
therefore they were available to satisfy the claims of the decedent's creditors.


Relying on Orange Brevard Plumbing & Heating Co. v. La Croix, 137 So.2d 201 (Fla. 1962) the circuit court concluded 
that upon the sale of the house the proceeds became an asset of the estate subject to the claims of decedent's 
creditors. We agree. Pursuant to Orange Brevard, if Mrs. Price had sold her house during her lifetime and distributed 
the proceeds to her two children, those proceeds would unquestionably lose their homestead character and would be 
subject to the claims of her creditors. This result is not altered because the sale, with no intent to reinvest the 
proceeds, took place following her death in accordance with the directions in her will. Accordingly, the decision of the 
circuit court is AFFIRMED.


BOOTH and SHIVERS, JJ., and BOWER, N. RUSSELL, Associate Judge, concur.
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Select Year:   2005  Go


The 2005 Florida Statutes


Title XL
REAL AND PERSONAL 


PROPERTY


Chapter 701
ASSIGNMENT AND CANCELLATION OF 


MORTGAGES


View Entire 
Chapter


701.03  Cancellation.--Whenever the amount of money due on any mortgage shall be fully paid, the 
mortgagee or assignee shall within 60 days thereafter cancel the same in the manner provided by law. 


History.--RS 1986; GS 2499; RGS 3842; CGL 5745; s. 171, ch. 73-333. 
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Select Year:   2005  Go


The 2005 Florida Statutes


Title VIII
LIMITATIONS


Chapter 95
LIMITATIONS OF ACTIONS; ADVERSE POSSESSION


View Entire Chapter


195.11  Limitations other than for the recovery of real property.--Actions other than for recovery of 
real property shall be commenced as follows: 


(1)  WITHIN TWENTY YEARS.--An action on a judgment or decree of a court of record in this state. 


(2)  WITHIN FIVE YEARS.-- 


(a)  An action on a judgment or decree of any court, not of record, of this state or any court of the 
United States, any other state or territory in the United States, or a foreign country. 


(b)  A legal or equitable action on a contract, obligation, or liability founded on a written instrument, 
except for an action to enforce a claim against a payment bond, which shall be governed by the 
applicable provisions of ss. 255.05(10) and 713.23(1)(e). 


(c)  An action to foreclose a mortgage. 


(3)  WITHIN FOUR YEARS.-- 


(a)  An action founded on negligence. 


(b)  An action relating to the determination of paternity, with the time running from the date the child 
reaches the age of majority. 


(c)  An action founded on the design, planning, or construction of an improvement to real property, with 
the time running from the date of actual possession by the owner, the date of the issuance of a 
certificate of occupancy, the date of abandonment of construction if not completed, or the date of 
completion or termination of the contract between the professional engineer, registered architect, or 
licensed contractor and his or her employer, whichever date is latest; except that, when the action 
involves a latent defect, the time runs from the time the defect is discovered or should have been 
discovered with the exercise of due diligence. In any event, the action must be commenced within 15 
years after the date of actual possession by the owner, the date of the issuance of a certificate of 
occupancy, the date of abandonment of construction if not completed, or the date of completion or 
termination of the contract between the professional engineer, registered architect, or licensed 
contractor and his or her employer, whichever date is latest. 
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(d)  An action to recover public money or property held by a public officer or employee, or former 
public officer or employee, and obtained during, or as a result of, his or her public office or 
employment. 


(e)  An action for injury to a person founded on the design, manufacture, distribution, or sale of 
personal property that is not permanently incorporated in an improvement to real property, including 
fixtures. 


(f)  An action founded on a statutory liability. 


(g)  An action for trespass on real property. 


(h)  An action for taking, detaining, or injuring personal property. 


(i)  An action to recover specific personal property. 


(j)  A legal or equitable action founded on fraud. 


(k)  A legal or equitable action on a contract, obligation, or liability not founded on a written 
instrument, including an action for the sale and delivery of goods, wares, and merchandise, and on store 
accounts. 


(l)  An action to rescind a contract. 


(m)  An action for money paid to any governmental authority by mistake or inadvertence. 


(n)  An action for a statutory penalty or forfeiture. 


(o)  An action for assault, battery, false arrest, malicious prosecution, malicious interference, false 
imprisonment, or any other intentional tort, except as provided in subsections (4), (5), and (7). 


(p)  Any action not specifically provided for in these statutes. 


(4)  WITHIN TWO YEARS.-- 


(a)  An action for professional malpractice, other than medical malpractice, whether founded on 
contract or tort; provided that the period of limitations shall run from the time the cause of action is 
discovered or should have been discovered with the exercise of due diligence. However, the limitation 
of actions herein for professional malpractice shall be limited to persons in privity with the professional. 


(b)  An action for medical malpractice shall be commenced within 2 years from the time the incident 
giving rise to the action occurred or within 2 years from the time the incident is discovered, or should 
have been discovered with the exercise of due diligence; however, in no event shall the action be 
commenced later than 4 years from the date of the incident or occurrence out of which the cause of 
action accrued, except that this 4-year period shall not bar an action brought on behalf of a minor on or 
before the child's eighth birthday. An "action for medical malpractice" is defined as a claim in tort or in 
contract for damages because of the death, injury, or monetary loss to any person arising out of any 
medical, dental, or surgical diagnosis, treatment, or care by any provider of health care. The limitation 
of actions within this subsection shall be limited to the health care provider and persons in privity with 
the provider of health care. In those actions covered by this paragraph in which it can be shown that 
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fraud, concealment, or intentional misrepresentation of fact prevented the discovery of the injury the 
period of limitations is extended forward 2 years from the time that the injury is discovered or should 
have been discovered with the exercise of due diligence, but in no event to exceed 7 years from the 
date the incident giving rise to the injury occurred, except that this 7-year period shall not bar an action 
brought on behalf of a minor on or before the child's eighth birthday. This paragraph shall not apply to 
actions for which ss. 766.301-766.316 provide the exclusive remedy. 


(c)  An action to recover wages or overtime or damages or penalties concerning payment of wages and 
overtime. 


(d)  An action for wrongful death. 


(e)  An action founded upon a violation of any provision of chapter 517, with the period running from the 
time the facts giving rise to the cause of action were discovered or should have been discovered with 
the exercise of due diligence, but not more than 5 years from the date such violation occurred. 


(f)  An action for personal injury caused by contact with or exposure to phenoxy herbicides while serving 
either as a civilian or as a member of the Armed Forces of the United States during the period January 
1, 1962, through May 7, 1975; the period of limitations shall run from the time the cause of action is 
discovered or should have been discovered with the exercise of due diligence. 


(g)  An action for libel or slander. 


(5)  WITHIN ONE YEAR.-- 


(a)  An action for specific performance of a contract. 


(b)  An action to enforce an equitable lien arising from the furnishing of labor, services, or material for 
the improvement of real property. 


(c)  An action to enforce rights under the Uniform Commercial Code--Letters of Credit, chapter 675. 


(d)  An action against any guaranty association and its insured, with the period running from the date of 
the deadline for filing claims in the order of liquidation. 


(e)  An action to enforce any claim against a payment bond on which the principal is a contractor, 
subcontractor, or sub-subcontractor as defined in s. 713.01, for private work as well as public work, 
from the last furnishing of labor, services, or materials or from the last furnishing of labor, services, or 
materials by the contractor if the contractor is the principal on a bond on the same construction 
project, whichever is later. 


(f)  Except for actions described in subsection (8), a petition for extraordinary writ, other than a 
petition challenging a criminal conviction, filed by or on behalf of a prisoner as defined in s. 57.085.


(g)  Except for actions described in subsection (8), an action brought by or on behalf of a prisoner, as 
defined in s. 57.085, relating to the conditions of the prisoner's confinement. 


(6)  LACHES.--Laches shall bar any action unless it is commenced within the time provided for legal 
actions concerning the same subject matter regardless of lack of knowledge by the person sought to be 
held liable that the person alleging liability would assert his or her rights and whether the person sought 
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to be held liable is injured or prejudiced by the delay. This subsection shall not affect application of 
laches at an earlier time in accordance with law. 


(7)  FOR INTENTIONAL TORTS BASED ON ABUSE.--An action founded on alleged abuse, as defined in s. 
39.01, s. 415.102, or s. 984.03, or incest, as defined in s. 826.04, may be commenced at any time within 
7 years after the age of majority, or within 4 years after the injured person leaves the dependency of 
the abuser, or within 4 years from the time of discovery by the injured party of both the injury and the 
causal relationship between the injury and the abuse, whichever occurs later. 


(8)  WITHIN 30 DAYS FOR ACTIONS CHALLENGING CORRECTIONAL DISCIPLINARY PROCEEDINGS.--Any court 
action challenging prisoner disciplinary proceedings conducted by the Department of Corrections 
pursuant to s. 944.28(2) must be commenced within 30 days after final disposition of the prisoner 
disciplinary proceedings through the administrative grievance process under chapter 33, Florida 
Administrative Code. Any action challenging prisoner disciplinary proceedings shall be barred by the 
court unless it is commenced within the time period provided by this section. 


History.--s. 10, ch. 1869, 1872; s. 1, ch. 3900, 1889; RS 1294; GS 1725; s. 10, ch. 7838, 1919; RGS 2939; CGL 4663; s. 1, ch. 


21892, 1943; s. 7, ch. 24337, 1947; s. 24, ch. 57-1; s. 1, ch. 59-188; s. 1, ch. 67-284; s. 1, ch. 71-254; s. 30, ch. 73-333; s. 7, 


ch. 74-382; s. 7, ch. 75-9; s. 1, ch. 77-174; s. 11, ch. 78-435; s. 1, ch. 80-322; s. 34, ch. 83-38; s. 1, ch. 84-13; s. 1, ch. 85-63; 


s. 139, ch. 86-220; s. 1, ch. 86-231; s. 1, ch. 86-272; s. 1, ch. 88-397; s. 20, ch. 90-109; s. 1, ch. 92-102; s. 520, ch. 95-147; s. 


2, ch. 95-283; s. 4, ch. 96-106; s. 1, ch. 96-167; s. 15, ch. 98-280; s. 2, ch. 99-5; s. 12, ch. 99-137; s. 2, ch. 2001-211; s. 15, 


ch. 2005-230. 


1Note.--Section 16, ch. 2005-230, provides that "[n]either the amendments to sections 95.11, 218.70, 218.72, 


218.735, and 255.071, Florida Statutes, and subsection (2) of section 255.05, Florida Statutes, as provided in 


this act, nor subsection (10) of section 255.05, Florida Statutes, and section 255.078, Florida Statutes, as 


created by this act, apply to any existing construction contract pending approval by a local governmental entity 


or public entity, or to any project advertised for bid by the local governmental entity or public entity, on or 


before October 1, 2005." 
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HOTT INTERIORS, INC., Appellant,
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Moustapha FOSTOCK, Ann Fostock, Abbas Sadriwalla, Deborah Sadriwalla, and Andrew 
Lampsone, Appellees.


No. 98-0871.


December 23, 1998.


District Court of Appeal of Florida, Fourth District.
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of June M. Clarkson, P.A., Hollywood, for Appellant.
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Kimberly Hall Doyle of Atkinson, Diner, Stone & Mankuta, P.A., Hollywood, for Appellee-Moustapha Fostock.


Joseph J. Huss of Romanik Huss Paoli & Ivers, Hollywood, for Appellee-Ann Fostock.


Maurice M. Garcia of Abrams Anton P.A., Hollywood, for Appellees-Abbas Sadriwalla and Deborah Sadriwalla.


Lee Huszagh, Tallahassee, for Amicus Curiae-Florida Land Title Association, Inc.


CORRECTED OPINION


GROSS, J.


We grant Appellee, Ann Fostock's motion to correct, withdraw our previous opinion, and substitute the following 
opinion.


The issue in this case is whether a final judgment becomes a lien on real estate when it contains the address of the 
plaintiff's attorney but not the address of the plaintiff. We hold that section 55.10(1), Florida Statutes (1997), requires 
that a final judgment contain the judgment holder's address to become a lien on real estate. An alternative method of 
creating such a lien is to record an affidavit in compliance with section 55.10(1). A judgment containing only the 
address of the judgment holder's attorney does not comply with the statute, so that its recording does not impose a lien 
on real estate.


Hott Interiors, Inc. (Hott) obtained judgments against Moustapha Fostock for $54,003.56 and $4,645.32 for costs. 
Certified copies of both judgments were recorded in Broward County. Neither judgment contained Hott's address, nor 
were any affidavits containing any address for Hott recorded with the judgments. Both judgments contained the 
address of Hott's attorneys.


Thereafter, Fostock and his wife Ann, conveyed real property to Abbas and Deborah Sadriwallas (Sadriwallas). The 
Fostocks sued for declaratory relief seeking a ruling that no liens had attached to the real property as a result of the 
recordation of Hott's judgments. The Fostocks and Sadriwallas filed motions for summary judgment, asserting that the 
judgments failed to comply with the requirements of section 55.10(1) for creating a lien on real property.


*1238 The trial court granted the motions for summary judgment. The court ruled that while certified copies of the final 
judgments had been duly recorded in the official records of Broward County, the failure to comply with section 55.10(1) 
resulted in no liens attaching to any real property.


1238


Section 55.10(1), Florida Statutes (1997), provides that:
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A judgment, order, or decree becomes a lien on real estate in any county when a certified copy of it is 
recorded in the official records or judgment lien record of the county, whichever is maintained at the 
time of recordation, and it shall be a lien for a period of 7 years from the date of the recording provided 
that the judgment, order, or decree contains the address of the person who has a lien as a result of 
such judgment, order, or decree or a separate affidavit is recorded simultaneously with the judgment, 
order, or decree stating the address of the person who has a lien as a result of such judgment, order, or 
decree. A judgment, order, or decree does not become a lien on real estate unless the address of the 
person who has a lien as a result of such judgment, order, or decree is contained in the judgment, 
order, or decree or an affidavit with such address is simultaneously recorded with the judgment, order, 
or decree.


(Emphasis supplied).


We must construe section 55.10(1) "to give effect to the plain meaning of its words." Palm Beach County Health Care 
Dist. v. Everglades Mem'l Hosp., 658 So.2d 577, 580 (Fla. 4th DCA 1995), rev. denied, Everglades Mem'l Hosp. v. 
Palm Beach County Health Care Dist., 701 So.2d 867 (Fla.1997). As articulated by our supreme court in Modder v. 
American Nat'l Life Ins. Co. of Texas, 688 So.2d 330, 333 (Fla.1997):


In Holly v. Auld, 450 So.2d 217 (Fla.1984), this Court explained that while extrinsic aids and rules of 
statutory construction and interpretation are available to courts where statutes are ambiguously 
worded, "[w]hen the language of the statute is clear and unambiguous and conveys a clear and definite 
meaning, there is no occasion for resorting to the rules of statutory interpretation and construction; the 
statute must be given its plain and obvious meaning." Id. at 219 (quoting A.R. Douglass, Inc. v. 
McRainey, 102 Fla. 1141, 1144, 137 So. 157 (1931)).


Because the wording of section 55.10(1) is not ambiguous, unreasonable, or illogical, we may not go beyond its clear 
wording and plain meaning to expand its reach. See Palm Beach Community College Found., Inc. v. WFTV, Inc., 611 
So.2d 588 (Fla. 4th DCA 1993). To do so would be to extend or modify the express terms of the statute, which would 
be an improper abrogation of legislative power. See Oruga Corp., Inc. v. AT & T Wireless of Florida, Inc., 712 So.2d
1141 (Fla. 3d DCA 1998).


As if to insist on one interpretation, the statute in this case says the same thing in two different ways. In separate 
sentences, section 55.10(1) specifies that the address of a judgment creditor must be contained in the judgment or in a 
simultaneously recorded affidavit in order for the judgment to become a lien on real estate. First, the statute states how 
a judgment becomes a lien: "[a] judgment ... becomes a lien on real estate ... [when properly recorded] ... provided that 
the judgment ... contains the address of the person who has a lien as a result of such judgment." To emphasize this 
point, in the next sentence, the statute states that a judgment does not become a lien "unless the address of the 
person who has a lien as a result of such judgment ... is contained in the judgment." We cannot expand this clear 
statutory directive to say that the address of the judgment holder's attorneys may be substituted for that of the 
judgment holder.


In Robinson v. Sterling Door & Window Co., 698 So.2d 570 (Fla. 1st DCA 1997), the first district dealt with a similar 
issue and reached a similar result. In Robinson, only the names of the judgment creditor's attorneys, not the attorneys' 
address, were included on a final judgment. Ruling that no lien on real estate had been created by such a judgment, 
the first district held that section 55.10(1) "unambiguously requires" that the judgment holder's address be contained in 
the judgment for it to become a lien on real estate.


Hott also argues that section 55.10(1) is unconstitutional because forms contained *1239 at Florida Rules of Civil 
Procedure 1.990, 1.991, 1.993, 1.994, and 1.996 do not require the inclusion of a judgment creditor's name and 
address. Hott contends that the inclusion of an address in a judgment is a matter of procedure within the exclusive 
purview of the supreme court. See Art. V, § 2(a), Fla. Const.


1239
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We reject this argument for two reasons. First, the forms at issue do not conflict with the statutes; they concern only 
the body of the judgment, without any reference to the addresses which a judgment must contain. More importantly, in 
section 55.10(1), the requirement that a judgment holder's address be included in a judgment to become a lien on real 
property is a matter of substantive law, which is properly within the power of the legislature.


A substantive law creates, defines, and regulates rights, while a procedural law prescribes methods of enforcing rights 
or obtaining redress for the invasion of rights. See Alamo Rent-A-Car v. Mancusi, 632 So.2d 1352, 1358 (Fla.1994). A 
statutory determination of what content is necessary for a judgment to become a lien on real property is a substantive 
law, because it creates the form of judgment that becomes a lien. How this type of lien is created is a matter of 
legislative prerogative. As explained by the supreme court in Smith v. Venus Condominium Ass'n, Inc., 352 So.2d
1169, 1170-71 (Fla.1977):


At common law, except for debts due the King, the lands of a debtor were not liable to the satisfaction 
of a judgment lien against him, and consequently, a judgment did not operate as a lien on the real 
estate of the debtor. Judgment liens on land are statutory liens and their existence depends upon the 
legal effect of the statute by which they are created.


(Citations omitted) (emphasis supplied).


For these reasons, we affirm the final judgment.


DELL and SHAHOOD, JJ., concur.


Save trees - read court opinions online on Google Scholar.
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TN 11.05.03   Requirements for Execution of Documents   (Rev. 12/99)  


The Fund's position on the formal requirements of corporate conveyances, domestic and 
foreign, is discussed below and guidelines are stated at the end of this Title Note.  


Sec. 692.01, F.S., as it existed prior to January 1, 1972, only provided that any corporation           
may convey lands by deed sealed with the common or corporate seal and signed in its name by its 
president, or any vice president or chief executive officer. "Any corporation" means either a          
domestic or foreign corporation. BALLENTINE'S LAW DICTIONARY (3d ed). If some officer     
signed with a title other than president or vice president indicating that such a person was the chief 
executive officer, it must be determined that such officer was in fact the chief executive officer.            
See Ocean Bank v. Inv-Uni Inv. Corp., 599 So.2d 694 (Fla. 3d DCA 1992) (president           
presumptively authorized to execute mortgage).  


Referring to that section the court in Adams v. Whittle, 135 So.152 (Fla. 1931), held that a 
corporate conveyance executed by one of the designated officers, with proper seal affixed, need not 
be attested by subscribing witnesses. An assistant vice president is not one of the designated officers 
in Sec.692.01, F.S. Florida First Nat. Bank v. Dent, 350 So.2d 481 (Fla.1st DCA,1977). 


Sec. 689.01, F.S., is the general statute prescribing requirements for conveyances which 
includes the requirement of two subscribing witnesses, but it provides that corporations may con-vey 
in accordance with the provisions of this section or in accordance with the provisions of Secs. 692.01 
and .02, F.S.  


Sec. 689.06, F.S., provides that grants, conveyances or assignments of trust or confidence of or 
in any lands shall be by deed signed, sealed and delivered in the presence of two witnesses. Ch. 80- 
219, Laws of Florida, effective June 27, 1980, deleted the necessity of a seal but did not validate 
prior trust deeds without a seal. Whether conveyances by corporations of trust or confidence of or in 
any lands pursuant to Sec. 692.01, F.S., under corporate seal, but without witnesses, would be valid, 
must be considered uncertain. The Fund's conclusion is that because of the uncertainty, conveyances 
of property within the scope of Sec. 692.01, F.S., and Sec. 689.06, F.S., should have two witnesses.  


Since January 1, 1972, Sec. 692.01, F.S., provides that any corporation may execute instruments 
conveying, mortgaging or affecting any interest in its lands by instruments sealed with the common 
or corporate seal and signed in its name by its president or any vice president or chief executive 
officer. The section further provides that satisfactions or partial releases of mortgages and 
acquittances for debts may be similarly executed by any corporate officer. It also provides that no 
corporate resolution need be recorded to evidence the authority of the person executing the 
instrument for the corporation and any instruments so executed shall be valid whether or not the 
officer signing for the corporation was authorized to do so by the directors in the absence of fraud. In 
the case of fraud, subsequent transactions with good faith purchasers for value and without notice 
shall be binding on the corporation.  


The term "corporate officer" is not defined in the Florida Statutes. Sec. 607.151, F.S. 1987, did 
require every corporation to have a president, secretary and treasurer, although failure to elect them 
did not affect the existence of the corporation. Under current law, Sec. 607.08401, F.S., a corporation 
is not required to have any specific officers. Subsection 1 of this section states that "[a] corporation 







shall have the officers described in its bylaws or appointed by the board of directors in accordance 
with the bylaws." Flight Equipment & Engineering Corp. v. Shelton, 103 So.2d 615, at 623 (Fla. 
1958), states that a corporate officer is a person who holds office and performs duties created and 
prescribed by charter or bylaws and is elected either by the stockholders or the directors. A study of 
these statutes resulted in the following guidelines for issuing title policies:  


 
1. A deed signed by the president, any vice president or other officer who is actually the 


chief executive officer and sealed with the corporate seal does not need to be witnessed 
and no proof of authority from the board of directors is required.  
 


2. A deed signed by the president, or other officer who is actually the chief executive 
officer, with two witnesses but no corporate seal is acceptable without proof of authority 
from the board of directors. A deed in a current transaction signed by a vice president 
with two witnesses but no corporate seal should have recorded with it a resolution 
authorizing the vice president to sign deeds, but if such a deed appears back in the chain 
of title, such a resolution is not necessary.  
 


3. A deed signed by any corporate officer other than the president, vice president, or chief 
executive officer with or without a corporate seal must be witnessed by two witnesses 
and there should be recorded with the deed a resolution of the board of directors 
authorizing this officer to execute deeds or this particular deed. DGG Development Corp. 
v. Estate of Capponi, 983 So.2d 1232 (Fla. 5th DCA 2008).  
 


4. The above guidelines would apply also to the execution as lessor of a lease, or the 
execution as lessee of an assignment of a lease, or the granting of an easement.  
 


5. Any instrument affecting corporate real property signed by the president, any vice 
president or chief executive officer and sealed with the corporate seal is acceptable 
without proof of authority from the board of directors.  
 


6. Any instrument affecting corporate real property signed by the president, or other officer 
who is actually the chief executive officer, but with no corporate seal, is acceptable 
without proof of authority from the board of directors, provided the instrument is 
executed with the formalities required by law.  
 


7. An assignment, satisfaction or partial release of a mortgage or other acquittance for a 
debt signed by the president, vice president, secretary, treasurer or assistant vice 
president, assistant secretary, or assistant treasurer, and sealed with the corporate seal, 
does not require examination of the corporate charter or bylaws to determine whether the 
office was properly created, nor proof of authority from the board of directors. However, 
for issuing a title policy, if the mortgagee is an institutional lender, an assignment, 
satisfaction or partial release of a mortgage executed by any of the foregoing persons is 
acceptable even without a corporate seal.  
 


8. Any instrument not covered by the foregoing guidelines should have attached to it the 
proof of authority of the person signing, granted by resolution of the board of directors. 







  
9. Mortgages, assignments of mortgages, satisfactions and partial releases do not need to be 


witnessed, although witnesses are recommended on any instrument in case testimony is 
needed to prove the authenticity of the signatures.  
 


10. Before June 27, 1980, any instrument involving trust property should be under seal and 
be witnessed by two witnesses. Since June 27, 1980, a seal is not required but two 
witnesses are required even though under seal. Also, the deed must be delivered in the 
presence of the witnesses.  
 


11. A deed conveying partnership property executed by a corporation as a general partner of 
a general or limited partnership should be witnessed by two witnesses. Sec. 692.01, F.S., 
applies only to the conveyance of corporate property.  


See TN 11.05.02; Title Standards 4.3 and 4.3-1. 








501 So.2d 659 (1987)


Raymond STEINBRECHER, D/B/a Sensational Displays, Appellant,
v.


Jim CANNON, D/B/a Schooners, Appellee.


No. BF-274.


January 13, 1987.
Rehearing Denied February 17, 1987.


District Court of Appeal of Florida, First District.


Jeffrey C. Bassett and Lisa K. deBrauwere of Barron, Redding, Hughes, Fite, Bassett & Fensom, P.A., Panama City, 
for appellant.


Carroll L. McCauley and Alvin L. Peters of Carroll L. McCauley, P.A., Panama City, for appellee.


SMITH, Judge.


Appellant seeks reversal of the trial court's order determining appellee's entitlement to claim homestead exemption on 
the property levied upon by appellant. We affirm.


On December 10, 1984, the Bay County Circuit Court entered a money judgment against appellee, Jim Cannon, d/b/a 
Schooners. The Clerk of the Circuit Court recorded the judgment in the official *660 records of the county. Appellant, 
Raymond Steinbrecher, d/b/a Sensational Displays, did not record a certified copy of the final judgment in the county's 
official records, however. On December 27, 1984, appellant instructed the sheriff to levy upon certain real property of 
appellee to satisfy the money judgment. On December 31, 1984, the sheriff complied with appellant's instructions.


660


Following the sheriff's levy and attachment, appellee claimed homestead exemption, to which appellant objected. After 
a hearing on the matter, the trial court entered its order determining appellee's entitlement to claim homestead status 
on the disputed property.


Appellant contends that he levied upon appellee's property before he became eligible to claim homestead exemption, 
whereas appellee contends, correctly, we think, that the writ of execution and levy was ineffective to establish a lien, 
and during the interim he qualified for homestead status on the disputed property by virtue of an amendment to Article 
10, Section 4, Florida Constitution, effective January 8, 1985, extending the protection from forced sales to the 
homestead of "natural persons."


The first issue is whether recordation of a certified copy of the final judgment is a prerequisite to obtaining a lien on 
real property. This issue is controlled by Smith v. Venus Condominium Association, Inc., 352 So.2d 1169 (Fla. 1977), 
quashing 343 So.2d 1284 (Fla. 1st DCA 1976). The dispositive facts in that case are indistinguishable from those 
here. In Smith v. Venus Condominium Association, Inc., Venus obtained a deficiency judgment against the Foleys in 
the circuit court of Okaloosa County. The judgment was recorded in the county's official records (presumably by the 
Clerk of the Circuit Court). Venus did not record a certified copy of the judgment in the county's official records, 
however. The Foleys sold certain real property to Smith and others. Following this sale, Venus delivered a writ of 
execution to the Sheriff of Okaloosa County directing the sheriff to sell the properties to satisfy the deficiency 
judgment. The trial court denied Smith's motion to stay the sale, which action was affirmed by the First District Court of 
Appeal. The Florida Supreme Court quashed the appellate decision, holding that since Venus never recorded a 
certified copy of the judgment in the official records of the county where the property was located, the judgment lien 
statute [section 55.10, Florida Statutes (1976)] had not been complied with, and the recordation of the original 
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judgment alone did not create a valid judgment lien. 352 So.2d at 1171-72. In the instant case, appellant did not 
record a certified copy of the judgment in the official records of Bay County prior to the issuance of a writ of execution.


In Florida, as the foregoing discussion indicates, a judgment becomes a lien on the non-exempt real property of the 
debtor when a certified copy of the judgment is recorded in the official records of the county where the debtor owns 
real property. Consequently, the prior acts of delivering a writ of execution to and levy by the sheriff do not create a 
lien on real property. Although Rule 1.550, Florida Rules of Civil Procedure, specifies that no execution or other final 
process shall issue "until the judgment on which it is based has been recorded," we find nothing to support appellant's 
contention that the rule purports to govern the method of acquisition of a lien on real property in contradiction to the 
plain wording of the statute, section 55.10 (Florida Statutes). Appellant's reliance on Black v. Miller, 219 So.2d 106 
(Fla. 3d DCA 1969) is misplaced, since the court in that case was not confronted with the issue of nonrecordation as is 
the case here.


By contrast, we note that the proper recording of a judgment does not create a lien on the personal property of a 
debtor. Rather the lien attaches to leviable personal property when the writ of execution is delivered to the sheriff in the 
county where the personal property is located. Evins v. Gainesville National Bank, 80 Fla. 84, 85 So. 659, 660 (1920); 
Goodyear Tire & Rubber *661 Co. v. Daniell, 72 Fla. 489, 73 So. 592 (1916); Love v. Williams, 4 Fla. 126 (1851); 
Accent Realty of Jacksonville, Inc. v. Crudele, 496 So.2d 158 (Fla. 3rd DCA 1986) Smith v. Purdy, 272 So.2d 545, 
547 (Fla. 3rd DCA 1973); Black v. Miller, 219 So.2d 106, 109 (Fla. 3rd DCA 1969).


661


In light of our resolution of the first issue, and since appellant concedes that appellee became eligible for homestead 
exemption on January 8, 1985 and that no certified copy of the final judgment was recorded prior to that date, the trial 
court's order determining appellee's entitlement to claim homestead exemption on the disputed property is affirmed.


WENTWORTH and BARFIELD, JJ., concur.
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Select Year:   2005  Go


The 2005 Florida Statutes


Title XL
REAL AND PERSONAL 


PROPERTY


Chapter 689
CONVEYANCES OF LAND AND DECLARATIONS 


OF TRUST


View Entire 
Chapter


689.07  "Trustee" or "as trustee" added to name of grantee, transferee, assignee, or mortgagee 
transfers interest or creates lien as if additional word or words not used.-- 


(1)  Every deed or conveyance of real estate heretofore or hereafter made or executed in which the 
words "trustee" or "as trustee" are added to the name of the grantee, and in which no beneficiaries are 
named, the nature and purposes of the trust, if any, are not set forth, and the trust is not identified by 
title or date, shall grant and is hereby declared to have granted a fee simple estate with full power and 
authority in and to the grantee in such deed to sell, convey, and grant and encumber both the legal and 
beneficial interest in the real estate conveyed, unless a contrary intention shall appear in the deed or 
conveyance; provided, that there shall not appear of record among the public records of the county in 
which the real property is situate at the time of recording of such deed or conveyance, a declaration of 
trust by the grantee so described declaring the purposes of such trust, if any, declaring that the real 
estate is held other than for the benefit of the grantee. 


(2)  Every instrument heretofore or hereafter made or executed transferring or assigning an interest in 
real property in which the words "trustee" or "as trustee" are added to the name of the transferee or 
assignee, and in which no beneficiaries are named, the nature and purposes of the trust, if any, are not 
set forth, and the trust is not identified by title or date, shall transfer and assign, and is hereby 
declared to have transferred and assigned, the interest of the transferor or assign or to the transferee or 
assignee with full power and authority to transfer, assign, and encumber such interest, unless a contrary 
intention shall appear in the instrument; provided that there shall not appear of record among the 
public records of the county in which the real property is situate at the time of the recording of such 
instrument, a declaration of trust by the assignee or transferee so described declaring the purposes of 
such trust, if any, or declaring that the interest in real property is held other than for the benefit of the 
transferee or assignee. 


(3)  Every mortgage of any interest in real estate or assignment thereof heretofore or hereafter made or 
executed in which the words "trustee" or "as trustee" are added to the name of the mortgagee or 
assignee, and in which no beneficiaries are named, the nature and purposes of the trust, if any, are not 
set forth, and the trust is not identified by title or date, shall vest and is hereby declared to have vested 
full rights of ownership to such mortgage or assignment and the lien created thereby with full power in 
such mortgagee or assignee to assign, hypothecate, release, satisfy, or foreclose such mortgage unless a 
contrary intention shall appear in the mortgage or assignment; provided that there shall not appear of 
record among the public records of the county in which the property constituting security is situate at 
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the time of recording of such mortgage or assignment, a declaration of trust by such mortgagee or 
assignee declaring the purposes of such trust, if any, or declaring that such mortgage is held other than 
for the benefit of the mortgagee or assignee. 


(4)  Nothing herein contained shall prevent any person from causing any declaration of trust to be 
recorded before or after the recordation of the instrument evidencing title or ownership of property in a 
trustee; nor shall this section be construed as preventing any beneficiary under an unrecorded 
declaration of trust from enforcing the terms thereof against the trustee; provided, however, that any 
grantee, transferee, assignee, or mortgagee, or person obtaining a release or satisfaction of mortgage 
from such trustee for value prior to the placing of record of such declaration of trust among the public 
records of the county in which such real property is situate, shall take such interest or hold such 
previously mortgaged property free and clear of the claims of the beneficiaries of such declaration of 
trust and of anyone claiming by, through or under such beneficiaries, and such person need not see to 
the application of funds furnished to obtain such transfer of interest in property or assignment or 
release or satisfaction of mortgage thereon. 


(5)  In all cases in which tangible personal property is or has been sold, transferred, or mortgaged in a 
transaction in conjunction with and subordinate to the transfer or mortgage of real property, and the 
personal property so transferred or mortgaged is physically located on and used in conjunction with such 
real property, the prior provisions of this section are applicable to the transfer or mortgage of such 
personal property, and, where the prior provisions of this section in fact apply to a transfer or mortgage 
of personal property, then any transferee or mortgagee of such tangible personal property shall take 
such personal property free and clear of the claims of the beneficiaries under such declaration of trust 
(if any), and of the claims of anyone claiming by, through, or under such beneficiaries, and the release 
or satisfaction of a mortgage on such personal property by such trustee shall release or satisfy such 
personal property from the claims of the beneficiaries under such declaration of trust, if any, and from 
the claims of anyone claiming by, through, or under such beneficiaries. 


History.--s. 1, ch. 6925, 1915; s. 10, ch. 7838, 1919; RGS 3793; CGL 5666; s. 1, ch. 59-251; s. 1, ch. 2004-


19. 


Copyright © 1995-2013 The Florida Legislature • Privacy Statement • Contact Us


Page 2 of 2Statutes & Constitution :View Statutes :->2005->Ch0689->Section 07 : Online Sunshine


5/7/2013http://www.leg.state.fl.us/Statutes/index.cfm?App_mode=Display_Statute&Search_String=...





















TN 10.01.01  Conveyance by Heirs 
 


Title is dependent on a recorded conveyance more than seven years old by heirs of the 
decedent who was the record owner. The conveyance recites that it is by all of the heirs of the 
named decedent. There is nothing to show that there were other heirs or devisees and no adverse 
claim has been filed for record since the recordation of the deeds. 
 


The Fund's opinion is that Sec. 95.22, F.S., can be relied on and the conveyance can be 
accepted as sufficient, provided the instrument of conveyance is not a mere quitclaim deed but one 
which purports to convey title. See Egger v. Egger, 506 So.2d 1168 (Fla. 3d DCA 1987); Title 
Standard 5.15. 
 


Sec. 95.22, F.S., perfects a title derived from a deed by heirs or devisees of a decedent 
purporting to convey the entire interest of the decedent after seven years from the record of such 
conveyance as against other possible heirs or devisees whose names did not appear of record under the 
will of the decedent or in proceedings in an administration of the estate. 
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I.H. RUBIN, a/k/a Isaac H. Rubin, Appellants,
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July 22, 1958.
Rehearing Denied October 6, 1958.


  1936 — April 21     Note and mortgage, Ariel Realty Corporation and 
                      Abraham Wolfson to Federal Savings and Loan 
                      Association of Miami, $14,500.00 (Exhibits 5 and 6) 


  1939 — December 28  Warranty deed, Ariel Realty Corporation to Frances K. 
                      Powell Corporation (Exhibit B-1) 


  1939 — December 28  Warranty deed, Frances K. Powell Corporation to 
                      Abraham Wolfson (Exhibit B-2) 


  1939 — December 28  Note and mortgage, Abraham Wolfson to Frances K. 
                      Powell Corporation, $20,000.00 (Exhibits 1 and 2) 


  1942 — October 7    Agreement between Abraham Wolfson and I.H. Rubin and 
                      wife (Exhibit B-6) 


  1947 — March 13     Assignment of mortgage (Exhibits 5 and 6) Dade Federal 
                      Savings and Loan Association of Miami to Edith Kapell 
                      (Exhibit 4) 


  1952 — October 16   Warranty deed, Abraham Wolfson to Spinoza Forum 
                      Foundation (Exhibit B-7) 


  1954 — August 19    Assignment of mortgage (Exhibits 1 and 2) Frances K. 
                      and George C. Powell to Edith Kapell (Exhibit 9) 


District Court of Appeal of Florida. Third District.


*29 W.D. Bell, Miami, for appellants.29


Claude Pepper Law Offices, Allen Clements, Jr., and Alfred Hopkins, Miami, for appellee.


ANDERSON, ROBERT H., Associate Judge.


This is an appeal from a final decree foreclosing two mortgages on real estate in Dade County, Florida. The first 
mortgage was given on April 21, 1936 by Ariel Realty Corporation and Abraham Wolfson to Federal Savings and Loan 
Association of Miami to secure a note for $14,500. The second mortgage was given by Abraham Wolfson to Frances 
K. Powell Corporation on *30 December 28, 1939 to secure a note for $20,000. Both mortgages were assigned to 
Edith Kapell.


30


The important events involved in this litigation, stated chronologically, are as follows:
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  1955 — December 15  Final decree in Rubin v. Wolfson, Fla., affirmed 
                      98 So.2d 329 (Exhibit 11); see, also, Fla., 
                      52 So.2d 344 


The appellants derived their title to the premises from a deed made pursuant to a decree of the Circuit Court of Dade 
County in a suit brought by them against Abraham Wolfson. By this decree the defendant Wolfson was specifically 
required to perform a contract between the parties dated October 7, 1942. This decree provided, inter alia:


"21. The defendant, Abraham Wolfson, is ordered to make a deed to the plaintiffs, Jennie Rubin and 
I.H. Rubin, as specified hereinabove, and to make and deliver said deed forthwith and without any 
undue delay. The deed will be plain in form, not stating any warranty or condition, but since the property 
is encumbered by the mortgages as described above, the transfer will be subject to the liens of said 
mortgages as a matter of law." (Italics supplied.)


It was affirmed by the Supreme Court. Rubin v. Wolfson, Fla. 1957, 98 So.2d 329.


It will be observed that the agreement that was the subject of the decree for specific performance was made after the 
execution of the mortgages from Ariel Realty Corporation and Wolfson to Federal Savings *31 and Loan Association 
and from Wolfson to Frances K. Powell Corporation.


31


The Chancellor in the case at bar found for the plaintiff-appellee. He decreed that there were certain sums as principal, 
interest, taxes, insurance and repairs, as well as costs, due on both mortgages, that the plaintiff had a lien upon the 
property superior in dignity to any title of the defendants, that the sums so decreed were directed to be paid by a fixed 
date, in default of which the property would be sold by the Clerk, and the defendants and all persons claiming under 
them were foreclosed of all claim of any kind to the property.


The defendants appealed.


The first point involved on appeal is that the plaintiff's assignor was a foreign corporation which had never complied 
with Chapter 613, Fla. Stat., F.S.A. The specific statute invoked is 613.04. It provides:


"613.04 Can not maintain action until provisions complied with. — The failure of any such foreign 
corporation to comply with the provisions of this chapter shall not affect the validity of any contract with 
such foreign corporation, but no action shall be maintained or recovery had in any of the courts of this 
state by any such corporation, or its successors or assigns, so long as such foreign corporation fails to 
comply with the provisions of this chapter."


This section has been held by the Supreme Court of Florida not to apply to single transactions nor to the collection by 
a foreign corporation of debts due it for goods sold or otherwise contracted, or its action in adjusting or compromising 
such debts or acceptance within the state of evidence of such debts or of security therefor. Crockin v. Boston Store of 
Ft. Myers, 137 Fla. 853, 188 So. 853. This is conclusive of the point. It will be observed that the statute provides that it 
shall not affect the validity of any contract of such foreign corporation, but no action shall be maintained on it as long 
as it fails to comply with its provisions. Further, in view of the fact that it is alleged and admitted that the Frances K. 
Powell Corporation has been dissolved, it is difficult to see how it could ever comply with the statute even if it were 
otherwise applicable.


The next point involved is based upon the failure of the Chancellor to require the Ariel Realty Corporation to be made a 
party to the suit. This corporation likewise has been dissolved. It appeared that it had deeded its interest in the land to 
Frances K. Powell Corporation. In the case of Dennis v. Ivey, 134 Fla. 181, 183 So. 624, the Supreme Court of Florida 
held that when mortgagors have conveyed all their rights and interest in the mortgaged property to other parties such 
mortgagors are neither necessary nor proper parties to a suit to foreclose unless a deficiency decree is sought. Now it 
is true that a deficiency decree may be granted under a prayer for general relief, and under Rule 1.8(b), F.R.C.P., 30 
F.S.A., a complaint is considered to pray for general relief, but it does not follow that such a complaint may be held to 
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authorize a deficiency decree as against one not a party to the suit, especially where it is a dissolved corporation. It is 
also true that under Section 608.30, Fla. Stat., F.S.A., a suit may be maintained against the remaining members of the 
board of directors, but it by no means follows that a deficiency decree is authorized where neither the corporation nor 
its last remaining directors were parties to the suit and no deficiency decree was asked for against either of them. The 
complainant in a foreclosure suit is not compelled to submit the adjudication of the matter of a deficiency decree to a 
court of equity. Coe-Mortimer Co. v. Dusendschon, 113 Fla. 818, 152 So. 729.


The third point assigned by the appellants is the denial of the Chancellor of the defendants' right to call Abraham 
Wolfson, a director and trustee of the Frances K. Powell Corporation, as an "adverse party" under Rule 1.37, F.R.C.P., 
30 F.S.A. *32 We think perhaps this was error, not only because Wolfson was a director or trustee of the Powell 
Corporation but also because he was a maker of the mortgages and a party to the suit. He was also president of 
Spinoza Forum Foundation, a party to the suit. An "adverse party" is not necessarily a party to the suit who is aligned 
in the pleadings in opposition to the party calling him. United States v. Uarte, 9 Cir., 175 F.2d 110.


32


In Maryland Casualty Co. v. Kador, 5 Cir., 225 F.2d 120, a suit brought under the Louisiana Direct Action Statute, the 
trial judge permitted the plaintiff, over objection, to call as an "adverse party" the defendant's assured who wasn't even 
a nominal party to the proceeding. His ruling was affirmed on appeal.


However, the error, if any, was harmless. Wolfson was called as a witness and was fully examined by the appellants' 
counsel. No objection was made to questions on the ground that they were leading, no attempt was made to impeach 
him, nor did it appear that he was hostile. Under the statute the ruling was not prejudicial. Section 54.23, Fla. Stat., 
F.S.A.


The remaining points involved on appeal and relied on by the appellants are (IV) whether the plaintiff made a prima 
facie case, and whether the same has been sufficiently rebutted by defendants, and (V) whether defendants have 
proved their affirmative defenses.


As far as point number IV is concerned, the plaintiff's evidence amply established a prima facie case. She testified 
point-blank that she was the owner of the notes and mortgages sought to be foreclosed; that she had acquired the first 
mortgage from Dade Federal by the payment to it of approximately $3,700. She said that she personally went to the 
bank and gave her own check for the assignment. The second mortgage she acquired from the Frances K. Powell 
Corporation, which was assigned to her in consideration of approximately $12,000 advanced by her to it. In addition, 
she offered in evidence numerous receipts for taxes that she said that she had paid. She also introduced paid checks 
signed by her made out to the tax collecting authorities that run into several thousand dollars. Further, she offered paid 
checks to various parties for insurance and repairs to the premises. Not only this, but an official of Dade Federal 
Savings and Loan Association (the successor to Federal Savings and Loan Association) testified that there was a 
payment of $3,675.98 made to the Association on February 26, 1947. He was unable to say who made this payment, 
but said that it was made by a check drawn on the Hanover National Bank of New York and that he had the signed 
committee sheet by their loan committee which states assignment of mortgage to Edith Kapell. Wolfson testified that 
he had never had an account in the Hanover National Bank. This was more than sufficient.


In regard to point number V, which asserts that the defendants had proved their affirmative defenses, we can only say 
that the testimony falls far short of establishing them. It may raise a suspicion, but that is all.


The Supreme Court of Florida has held that a final decree of foreclosure supported by substantial evidence should not 
be reversed unless clearly erroneous. Meredith v. Carter, 111 Fla. 148, 149 So. 408; Campbell v. Victory, 118 Fla. 
714, 160 So. 195, 196. In this case the Court says:


"The correctness of the decree depends upon whether or not the decree is supported by the evidence. 
The evidence was conflicting. The conflicts were resolved by the chancellor in favor of complainant, 
appellee here. We cannot find basis in the record to support the conclusion that the chancellor was 
clearly wrong, and therefore the decree should be affirmed."
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Such is the instant case. The decree, therefore, is affirmed.


HORTON, Acting Chief Judge, and PEARSON, J., concur.
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699 So.2d 999 (1997)


Kelli SNYDER, Petitioner,
v.


Kent W. DAVIS, etc., Respondent.


No. 89410.


September 18, 1997.


Supreme Court of Florida.


Gerald L. Pickett of Gerald L. Pickett, P.A., Inverness, for petitioner.


Kent W. Davis of Foster & Davis, St. Petersburg, for respondent.


OVERTON, Justice.


We have for review the decision of the Second District Court of Appeal in Davis v. Snyder, 681 So.2d 1191 (Fla. 2d
DCA 1996). The district court held that the testator could not both devise her homestead property to her 
granddaughter and preserve its exemption from creditors. The court found that while the homestead could be devised, 
the constitutional exemption from creditors would follow the homestead only if it were devised to the person or persons 
who would have actually taken the homestead had the testator died intestate. In this case the granddaughter would 
not have taken the homestead under the intestacy statutes because the testator's natural son was still alive at the 
death of the testator. See § 732.103, Fla. Stat. (1995). The court then certified *1000 the following question to be of 
great public importance:


1000


WHETHER ARTICLE X, SECTION 4, OF THE FLORIDA CONSTITUTION EXEMPTS FROM FORCED 
SALE A DEVISE OF A HOMESTEAD BY A DECEDENT NOT SURVIVED BY A SPOUSE OR MINOR 
CHILD TO A LINEAL DESCENDANT WHO IS NOT AN HEIR UNDER THE DEFINITION IN SECTION 
731.201(18), FLORIDA STATUTES (1993).


Id. at 1193. We have jurisdiction. Art. V, § 3(b)(4), Fla. Const.


For the reasons expressed, we answer the certified question in the affirmative and quash the district court's decision. 
We find that in these circumstances the word "heirs," when determining entitlement to the homestead protections 
against creditors, is not limited to only the person or persons who would actually take the homestead by law in 
intestacy on the death of the decedent. Instead, we hold that the constitution must be construed to mean that a 
testator, when drafting a will prior to death, may devise the homestead (if there is no surviving spouse or minor 
children) to any of that class of persons categorized in section 732.103 (the intestacy statute). To hold otherwise would 
mean that a testator, when making an effort to avoid intestacy by drafting a will, would have to guess who his or her 


actual heirs[1] would be on the date of death in order to maintain the homestead's constitutional protections against 
creditors.


FACTS


Betty Snyder died testate on February 15, 1995. In her will, she made the following dispositions:


First, the expenses of my funeral, burial, or other disposition of my remains I may have directed, my just 
debts, and the costs of administering my estate shall be paid out of the residue of my estate.


Second, I give, devise and make special provisions as follows:
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a. The sum of $3,000 to my son, MILO SNYDER, provided he survives me.


b. The sum of $2,000 to my friends, JOE BEDRIN and BARBARA BEDRIN, or to the survivor of them.


Third, I give and devise all the rest, residue, and remainder of my property of every kind and wherever 
situated, as follows: All to my granddaughter, KELLI SNYDER.


Betty Snyder was not survived by a spouse. She was, however, survived by her only son, Milo Snyder and his only 
daughter, Kelli Snyder. Both Milo and Kelli are adults.


Kent W. Davis, the personal representative of Betty Snyder's estate, sought to sell the homestead property to satisfy 
creditors' claims, to fund specific bequests, and to pay the costs of administration. Kelli Snyder, the residuary 
beneficiary, asserted that the testator's homestead passed to her free of claims because she was protected by article 
X, section 4, of the Florida Constitution (the homestead provision). The homestead provision reads, in relevant part, as 
follows:


(a) There shall be exempt from forced sale under process of any court, and no judgment, decree, or 
execution shall be a lien thereon, except for the payment of taxes and assessments thereon, 
obligations contracted for the purchase, improvement or repair thereof, or obligations contracted for 
house, field or other labor performed on the realty, the following property owned by a natural person:


(1) a homestead....


....


(b) These exemptions shall inure to the surviving spouse or heirs of the owner.


Art. X, § 4, Fla. Const. (emphasis added).


There is no dispute in this case that Betty Snyder's home was homestead property for the purpose of distribution or 
that said property was properly devised in the residuary clause of her will. The sole issue is whether Kelli Snyder, as 
the granddaughter, may be properly considered an heir under the homestead provision, qualifying her for protection 
from the forced sale of the homestead property when her father, the next-in-line heir *1001 under statutory intestate 
succession, is still living.


1001


The personal representative argues that, had Betty Snyder died intestate, Kelli Snyder would not have qualified as an 
heir under the intestacy statute. He asserts that Milo Snyder, as the testator's son, would have been the sole taker of 
the homestead under the intestacy statute and, consequently, the homestead was not devised to an heir by Betty 
Snyder's will. Accordingly, he argues that the homestead property is not protected by the homestead provision and is 
subject to creditors' claims.


The trial judge disagreed with these assertions and found that the homestead provision protected the homestead from 
creditors in this case. The district court reversed, finding that because Milo Snyder would have been the sole heir had 
there been intestacy, Kelli Snyder is precluded from benefitting from the homestead provision's protections against 
creditors. In so finding, the district court explained its position as follows:


Section 731.201(18) defines "heirs" as "those persons, including the surviving spouse, who are entitled 
under the statutes of intestate succession to the property of a decedent." While Kelli Snyder is a lineal 
descendant of her grandmother, the decedent's adult son, Milo Snyder, is the only member of the next 
generation of "lineal descendant." A reference to "heirs" is generally considered as referring to those 
who inherit under the laws of intestate succession. See, e.g., Arnold v. Wells, 100 Fla. 1470, 131 So. 
400 (1930). If Betty Snyder had died intestate, Milo Snyder would have inherited everything as her 
"heir," i.e., next lineal descendant in line, and Kelli Snyder, under any construction of section 732.103, 
would have inherited nothing. This would be so because inheritance in Florida is "per stirpes." § 
732.104, Fla. Stat. (1993). Because Milo Snyder survived, Kelli Snyder is not an intestate "heir" of her 
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grandmother. Therefore, for purposes of the homestead exemption inuring to "the heir of the decedent," 
as defined by intestate succession, the exemption cannot inure to Kelli Snyder.


681 So.2d at 1193. We granted review in order to answer the certified question. We note, though, that we have an 
additional basis for jurisdiction because this district court opinion expressly and directly conflicts with Walker v. Mickler,
687 So.2d 1328 (Fla. 1st DCA 1997), review granted, No. 89,922, 696 So.2d 343 (Fla. June 12, 1997).


The circumstances under which a homestead may be devised while still retaining its protections against creditors 
present a significant issue for both the legal profession and the public in general. All Floridians need to fully 
understand how their homestead property might be properly devised while still maintaining its protections against 


creditors (when there are no surviving spouses or minor children).[2]


THE HOMESTEAD PROVISION


The homestead provision has been characterized as "our legal chameleon."[3] Our constitution protects Florida 
homesteads in three distinct ways. First, a clause, separate and apart from the homestead provision applicable in this 


case, provides homesteads with an exemption from taxes.[4] Second, the homestead provision protects the homestead 


from forced sale by creditors.[5] Third, the homestead provision delineates the restrictions *1002 a homestead owner 


faces when attempting to alienate or devise the homestead property.[6] This case involves the second and third 
protections described above.


1002


Homestead law in the United States has evolved over time and it is strictly an American innovation. In Florida, 
moreover, our case law surrounding the homestead provision has its own contours and legal principles. As a result, it 
is not susceptible to comparisons with similar provisions in other jurisdictions. Importantly, our courts have emphasized 
that, in Florida, the homestead provision is in place to protect and preserve the interest of the family in the family 
home. We recently reaffirmed that general policy by stating:


As a matter of public policy, the purpose of the homestead exemption is to promote the stability and 
welfare of the state by securing to the householder a home, so that the homeowner and his or her heirs 
may live beyond the reach of financial misfortune and the demands of creditors who have given credit 
under such law.


Public Health Trust v. Lopez, 531 So.2d 946, 948 (Fla.1988). Further, it is clear that the homestead provision is to be 
liberally construed in favor of maintaining the homestead property. See Butterworth v. Caggiano, 605 So.2d 56 
(Fla.1992); Hubert v. Hubert, 622 So.2d 1049 (Fla. 4th DCA 1993); Moore v. Rote, 552 So.2d 1150 (Fla. 3d DCA 
1989); In re Estate of Skuro, 467 So.2d 1098 (Fla. 4th DCA 1985), approved, 487 So.2d 1065 (Fla. 1986). As a matter 


of policy as well as construction, our homestead protections have been interpreted broadly.[7]


In addition, in 1984, the people further expanded homestead provision to substantially broaden the class of people 
eligible to take advantage of our homestead protections. While those protections had been previously limited to the 
"head of a family," they are now available to any "natural person." Compare art. X, § 4(a), Fla. Const.(1972)("There 
shall be exempt from forced sale under process of any court ... the following property owned by the head of a family") 
with art. X, § 4(a), Fla. Const. ("There shall be exempt from forced sale under process of any court... the following 
property owned by a natural person").


Finally, it is important to note that creditors are aware of the homestead provision and its inherent protections. As we 
discussed in Public Health Trust, we will not narrowly interpret the homestead provision simply because "financially 
independent heirs" may receive a windfall. 531 So.2d at 950. There we wrote:


The homestead protection has never been based on principles of equity, see Bigelow [v. Dunphe, 143 
Fla. 603, 197 So. 328 (1940) ], but always has been extended to the homesteader and, after his or her 
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death, to the heirs whether the homestead was a twenty-two room mansion or a two-room hut and 
whether the heirs were rich or poor.


Id. Creditors have been on notice for many years that the plain language of the constitution protects homestead 
property from most creditors.


It is with these policy considerations in mind that we address the two major issues in this case.


DEVISEES OF A HOMESTEAD MAY BE ENTITLED TO THE HOMESTEAD 
PROVISION'S PROTECTIONS AGAINST CREDITORS


The first question we must resolve is whether the protection against creditors found in the homestead provision can be 
transferred, with a will, to a devisee. This Court has never addressed whether the term "heirs" in the homestead 
provision includes devisees.


Under the common law, an heir was a person designated to inherit in the event of intestacy at the death of the 
decedent. Now, however, "the term is frequently used in a popular sense to designate a successor to property either 
by will or by law." Black's *1003 Law Dictionary 724 (6th ed. 1990)("Word `heirs' is no longer limited to designated 
character of estate as at common law.") If we define the term "heirs" in the homestead provision by its strict common-
law definition, the very act of devising the homestead would abolish the homestead protections against creditors. We 
refuse to construe the homestead provision in such a narrow way. In reaching this conclusion, we are persuaded by 
the reasoning of the Third District Court of Appeal, sitting en banc, in Bartelt v. Bartelt, 579 So.2d 282 (Fla. 3d DCA 
1991). That court addressed the situation in which the decedent, who died without a surviving spouse but with two 
surviving adult children, a son and a daughter, devised his homestead only to his son. There, the district court held 
that the homestead exemption passed to the devisee through the will even though the omitted child would have been 
entitled to an equal share of the homestead had the decedent died intestate. In so holding, the Bartelt court stated:


1003


When the decedent's homestead is devised to his son—a member of the class of persons who are the 
decedent's "heirs"—the constitutional exemption from forced sale by the decedent's creditors found in 
Article X, Section 4(b) of the Florida Constitution, inures to that son. The test is not how title was 
devolved, but rather to whom it passed....


The personal representative argues that, although "heirs" may avail themselves of the constitutional 
protection from creditors, "devisees" may not. Section 731.201(18), Florida Statutes (1989), defines 
heirs or heirs at law as "those persons... who are entitled under the statutes of intestate succession to 
the property of a decedent." Devisees are defined in section 731.201(9) as persons "designated in a 
will to receive a devise." According to the personal representative, a devisee cannot be an heir because 
a devisee takes by will and an heir takes only where there is no will. We disagree. Heirs, as defined in 
section 731.201(18), are simply those persons entitled to receive property under the laws of intestacy; 
the decedent's son, as his lineal descendant, is a member of that class. § 732.103(1), Fla. Stat. (1989). 
The class designated as "heirs" does not exclude those who, but for the decedent's foresight in 
executing a will, would have taken by the laws of intestate succession.... Article X, section 4 of the 
Florida Constitution defines the class of persons to whom the decedent's exemption from forced sale of 
homestead property inures; it does not mandate the technique by which the qualified person must 
receive title.


Id. at 283-84. An academic commentator on this subject writes approvingly of the result reached by that district court:


This author supports the Bartelt decision. The constitutional exemption from forced sale by creditors, as 
found in article X, § 4(b) of the Florida Constitution, inures to the surviving spouse or heirs of the owner. 
Bartelt includes within the term "heirs" devisees who but for the will would have been heirs. It properly 
takes a broad gauged approach to the constitutional terminology. It places substance over form. The 
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persons involved as takers are the same whether there is a will or there is not a will. The court points 
out that without such a determination, with respect to homestead, Florida residents would be 
discouraged from making wills and would be encouraged to let the property in issue pass by intestate 
succession. Such a result would be an anathema.


1 David T. Smith, Florida Probate Code Manual § 4.05, at 29-30 (1995).


We agree that, in cases in which there is no surviving spouse or minor children, the protections against creditors found 
in the homestead provision may inure to the benefit of the person to whom the homestead property is devised by will. 
As explained below, though, the class of persons to which such protections may be devised is limited.


THE CLASS OF DEVISEES TO WHICH THE PROTECTIONS AGAINST 
CREDITORS FOUND IN THE HOMESTEAD PROVISION MAY BE DEVISED


Having found that the protections against creditors found in the homestead provision *1004 may be devised by will, we 
now must define the scope of the class of persons to which those protections may be so devised. The Davis court and 
the Walker court present us with two alternatives. First, the Davis court defined the word "heirs" narrowly and found 
that, in order to preserve the protection against creditors, a devisee had to be entitled to inherit the homestead 
property under the intestacy statute. The Walker court applied a broader definition of the term "heirs." It held that the 
protections against creditors could be devised to any of the class of potential heirs under the intestacy statute. It found 
no occasion to require that a testator leave the homestead property to the actual person or persons who would have 
actually inherited under the intestacy statute. These two views of the term "heirs" can be characterized as the 
"entitlement definition" and the "class definition," respectively.


1004


We are persuaded by the Walker court's view. In a situation almost identical to that in this Davis case, the First District 
Court held that a decedent's grandson was entitled to the homestead protection even though the grandson was not the 
closest consanguine heir. In doing so, the court found that any person categorized in the intestacy statute was an heir 
for the purpose of the homestead provision. In particular, it wrote:


Article X, section 4(b) of the Florida Constitution provides that the exemptions and protections 
established for homestead property under article X, section 4(a) "shall inure to the surviving spouse or 
heirs of the owner." As this court explained in State Department of Health and Rehabilitative Services v. 
Trammell, 508 So.2d 422 (Fla. 1st DCA 1987), the term "heir" under article X, section 4(b) means 
"those who may under the laws of the state inherit from the owner of the homestead." Id. at 423, 
quoting Shone v. Bellmore, 75 Fla. 515, 78 So. 605, 607 (Fla.1918). Because Bavle, as the decedent's 
grandson, was a lineal descendent of the decedent, he is a member of the class of persons entitled to 
receive property under the laws of intestacy, see sections 732.103(1) and 732.401(1), Florida Statutes 
(1993), and accordingly, is an "heir" for the purposes of article X, section 4(b). See, Bartelt v. Bartelt,
579 So.2d 282, 283-4 [84] (Fla. 3d DCA 1991). A remainderman is entitled to claim a homestead 
exemption. Hubert v. Hubert, 622 So.2d 1049 (Fla. 4th DCA 1993), rev. denied, 634 So.2d 624 (Fla. 
1994).


687 So.2d at 1329.


The Walker court expressly rejected the holding of the Davis court. It wrote:


We find the Davis opinion contrary to the purpose of the homestead exemption from forced sale. We 
start with the well-established principle that the laws regarding homestead exemption are to be liberally 
construed. Jetton Lumber Co. v. Hall, 67 Fla. 61, 64 So. 440 (1914); and In re Estate of Skuro, 467 
So.2d 1098 (Fla. 4th DCA 1985), aff'd, 487 So.2d 1065 (Fla. 1986). Although the constitution is silent 
as to the intent of the drafters with respect to the rights of creditors of estates, we conclude that, as 
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amended in 1984, article V, section 4(b), however, does reflect the intent that the exemption is to inure 
to whomever the homestead property passes.


Id. at 1330. The Walker court grounded its conclusion on the following policy consideration:


It seems clear to us that the intent of the homestead exemption is to protect the decedent's homestead 
from the decedent's creditors for the benefit of the decedent's heirs. To deny the exemption for a 
homestead property simply because the person chosen by the decedent to receive the property under 
the will, even though that person is within the class of persons entitled to take under the laws of 
intestate succession, is not the closest consanguine heir, is contrary to that constitutional intent.


Id. at 1331.


The Walker court, it seems to us, announces the correct view of our homestead provision. Indeed, the approach used 
by the Davis court would force a testator to guess as to his or her survivors in order to successfully devise, by will, the 
homestead property with the protections against creditors intact. That reading of our constitution is, in our view, 
unreasonable. If a severe limitation is *1005 to be placed on the ability of Floridians to keep the homestead within the 
family, it should not be done by a narrow judicial construction of the homestead provision.


1005


We are reinforced in our view when the ramifications of the alternative position are considered. Under the Davis court's 
reasoning, an attorney would be faced with giving the following illogical advice to a potential testator with no surviving 
spouse or minor children:


You have two bad choices. You can devise your homestead to any person you choose. If you do, 
though, the homestead provision's protections against creditors will be inapplicable and your 
homestead may be subject to forced sale. On the other hand, you can guess as to which family 
members will survive you. After we have established the list of your guesses, I can tell you which of 
those family members would inherit under our intestacy statute. If you leave your homestead to those 
family members and they really do survive you, the homestead provision's protections against creditors 
will remain intact. If you guess incorrectly, though, the protections against creditors will be inapplicable. 
The point is this: If you want to ensure protection of the homestead property against creditors under our 
constitution, you have no choice as to which family member might best maintain your homestead 
property. The law requires that in order to utilize the homestead provision's protections against 
creditors, the homestead property must pass to the person or persons dictated by the intestacy statute.


Creating a system, by engaging a narrow judicial construction of the homestead provision, in which this type of advice 
must be given is unreasonable. Will-making, in these circumstances, becomes an act of prophecy. Clearly, as a policy 
matter, we should not be encouraging intestacy as a means of distributing one's property. In many instances where 
there is no surviving spouse or minor children, the homestead property is the most significant part of a testator's 
estate. If a testator loses control over the disposition of his or her homestead property, the need for a will is effectively 
eliminated. Such an approach takes away from the testator any ability to make a choice as to which family member will 
best preserve and maintain the family homestead. Instead, it promotes absolute adherence to the strict priorities found 
in the intestacy statute without paying any respect to the needs of individual testators and their families.


The whole purpose of the homestead provision is to protect and maintain the family homestead. The testator is likely in 
the best position to know which family member is most likely to need or to properly maintain the homestead. A plain 
reading of the homestead provision establishes that it only prohibits devising the homestead property when the 
testator is survived by a spouse or minor children. There is no prohibition against devising the homestead property to 
any of that class of persons who could potentially receive the homestead property under the intestacy statute. We 
must emphasize, however, that today's ruling does not authorize a testator to devise homestead property to any 
person not categorized by our intestacy statute with any expectation that the protections against creditors will survive 
such a devise. See State Dep't of Health & Rehabilitative Servs. v. Trammell, 508 So.2d 422 (Fla. 1st DCA 1987)
(holding that a devise of homestead to a good friend does not qualify for the homestead exemption).
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CONCLUSION


We have consistently made it clear that the homestead provision must be given a broad and liberal construction. In the 
context of this case, we reject the narrow entitlement definition of the term "heirs" that includes only those people who 
would inherit under the intestacy statute at the death of the decedent. Instead, we hold that the homestead provision 
allows a testator with no surviving spouse or minor children to choose to devise, in a will, the homestead property, with 
its accompanying protection from creditors, to any family member within the class of persons categorized in our 
intestacy statute.


Accordingly, we answer the certified question in the affirmative, quash the decision of *1006 the district court in Davis,
and approve the district court's opinion in Walker.


1006


It is so ordered.


KOGAN, C.J., and SHAW, WELLS and ANSTEAD, JJ., concur.


GRIMES, J., dissents with an opinion in which HARDING, J., concurs.


HARDING, J., dissents with an opinion.


GRIMES, Justice, dissenting.


The word "heirs" as used in article X, section 4(b) of the Florida Constitution means exactly what Florida lawyers and 
judges have commonly understood it to mean for many decades. That is, a person's heirs are those persons who 
inherit from the decedent under the law when the decedent dies intestate.


The pertinent constitutional language has been essentially the same since the adoption of the 1885 constitution. In 
Scull v. Beatty, 27 Fla. 426, 436, 9 So. 4, 7 (1891), this Court said:


The language of the Constitution is: "The exemptions provided for ... shall accrue to the heirs of the 
party having enjoyed or taken the benefit of such exemption." The statute of descents fixes who are the 
heirs—in this case, the children of James Beatty, deceased.


Interpreting this decision in Shone v. Bellmore, 75 Fla. 515, 522, 78 So. 605, 607 (1918), we stated:


In this connection the word "heirs" means those who may under the laws of the State inherit from the 
owner of the homestead.


Accord State Dep't of Health & Rehabilitative Servs. v. Trammell, 508 So.2d 422 (Fla. 1st DCA 1987). It is well 
established that heirs are determined after death, depending on who survives the testator. Williams v. Williams, 149 
Fla. 454, 6 So.2d 275 (1942); Pitts v. Pitts, 120 Fla. 363, 162 So. 708 (1935); Stone v. Citizens' State Bank, 64 Fla. 
456, 59 So. 945 (1912).


The majority has now defined heirs to mean a class of heirs. Yet, section 731.201(18), Florida Statutes (1993), states 
that the word "heirs" means "those persons, including the surviving spouse, who are entitled under the statutes of 
intestate succession to the property of a decedent." (Emphasis added.) Under the rationale of the majority, the 
homestead exemption could accrue to the kindred of the last deceased spouse of the decedent, section 732.103(5), 
Florida Statutes (1993), even though they would not be entitled to the decedent's property through intestate 
succession because lineal descendants closer in consanguinity to decedent survived.


I would adopt the cogent analysis of the court below which explained:


Where there is no surviving spouse or minor child, the decedent's homestead may be devised without 
limitation. Art. X, § 4(c), Fla. Const. Homestead property can be devised through the residuary clause in 
a decedent's will. Estate of Murphy, 340 So.2d 107 (Fla.1976). In a devise of a homestead to a spouse 
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or heir of the testator/testatrix the exemption from forced sale inures to the benefit of the devisee. 
Bartelt v. Bartelt, 579 So.2d 282 (Fla. 3d DCA 1991). The question therefore is simply whether Kelli 
Snyder, the devisee of the homestead, is an heir as contemplated by article X, section 4, of the Florida 
Constitution and as defined in sections 731.201(18) and 732.103. If she is, she is thereby entitled to the 
protection of article X, section 4(b) of the Florida Constitution.


Section 731.201(18) defines "heirs" as "those persons, including the surviving spouse, who are entitled 
under the statutes of intestate succession to the property of a decedent." While Kelli Snyder is a lineal 
descendant of her grandmother, the decedent's adult son, Milo Snyder, is the only member of the next 
generation of "lineal descendant." A reference to "heirs" is generally considered as referring to those 
who inherit under the laws of intestate succession. See, e.e., Arnold v. Wells, 100 Fla. 1470, 131 So. 
400 (1930). If Betty Snyder had died intestate, Milo Snyder would have inherited everything as her 
"heir," i.e., next lineal descendant in line, and Kelli Snyder, under any construction of section 732.103, 
would have inherited *1007 nothing. This would be so because inheritance in Florida is "per stirpes." § 
732.104, Fla. Stat. (1993). Because Milo Snyder survived, Kelli Snyder is not an intestate "heir" of her 
grandmother. Therefore, for purposes of the homestead exemption inuring to "the heir of the decedent," 
as defined by intestate succession, the exemption cannot inure to Kelli Snyder.


1007


Davis v. Snyder, 681 So.2d 1191, 1193 (Fla. 2d DCA 1996).


I respectfully dissent.


HARDING, J., concurs.


HARDING, Justice, dissenting.


I dissent. The majority opinion does violence to the rules of constitutional and statutory construction, the principles of 
stare decisis, and the doctrine of separation of powers.


The majority ignores section 731.201(18), Florida Statutes (1995), which clearly defines heirs: "`Heirs' or `heirs at law' 
means those persons, including the surviving spouse, who are entitled under the statutes of intestate succession to 
the property of a decedent." The majority opinion also overlooks those cases in which we have approved the statutory 
definition in relation to homestead. The majority does refer to Black's Law Dictionary, which uses a 1970 California 


Court of Appeal opinion[8] for the proposition that "heirs" is no longer limited to its technical definition. Majority op. at 
1002-03. But Black's goes on to cite another California Court of Appeal opinion decided two years later which 
contradicts that position: "Word heirs is a technical term and is used to designate persons who would, by statute, 
succeed to an estate in case of intestacy." Black's Law Dictionary 724 (6th ed.1990) (citing Wells Fargo Bank v. Title 
Insurance & Trust Company, 22 Cal.App.3d 295, 99 Cal.Rptr. 464, 466 (1972)). Although neither Black's nor the 
California appellate courts are binding authority in this state, this second definition reflects Florida's law as defined by 
section 731.201(18) and numerous opinions of this Court. The majority does not address the section, nor does it 
distinguish any of the cases in which this Court has used the statute to define "heirs."


The majority extols the virtue of "broadening and liberalizing" our definition in favor of maintaining the homestead 
property. Majority op. at 1002. While there may be compelling policy reasons to include the decedent's granddaughter 
as an "heir" in order to preserve the homestead status of the property, the statute is clear and unambiguous. In this 
case she is not an heir. To ignore the statute or interpret it more broadly than the terms of its plain language amounts 
to creating law, which is more properly the office of the legislature. To do so by a court opinion violates the doctrine of 
separation of powers, the role of the court in statutory construction cases.


As Justice Grimes points out in his dissent, this Court has generally approved the definition of "heirs" as those defined 
who take under the statute of descents or the laws of the state and specially the definition contained in section 
731.201(18). Grimes, J., dissenting op. at 1006; See also, e.g., Public Health Trust of Dade County v. Lopez, 531 
So.2d 946, n. 2 (Fla.1988) ("The term `heirs' is defined by section 731.201(18), Florida Statutes (1985), as those 
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persons entitled to the decedent's property under the statues of intestate succession."). I believe the following words 
concerning stare decisis from my dissent in State v. Schopp, 653 So.2d 1016, 1023 (Fla.1995) (Harding, J., 
dissenting), in which Justice Overton concurred, are equally applicable here:


The doctrine of stare decisis provides stability to the law and to the society governed by that law. While 
no one would advocate blind adherence to prior law, certainly a change from that law should be 
principled. Where a rule of law has been adopted after reasoned consideration and then strictly 
followed over the course of years, the rule should not be abandoned without a change in the 
circumstances that justified its adoption....


As Justice Overton stated in his concurrence in Perez v. State, 620 So.2d 1256, *1008 1259 (Fla.1993) 
(Overton, J., concurring), "adhering to precedent is an essential part of our judicial system and 
philosophy."


1008


State v. Schopp, 653 So.2d 1016, 1023 (Fla. 1995) (Harding, J., dissenting). I would adhere to the statutory definition 
of "heirs" heretofore followed by this Court.


I also find the majority's reliance upon Bartelt to be misplaced. The language quoted by the majority opinion does not 
support the proposition that a grandchild can become an "heir" to extend the homestead status of property when there 
is a surviving child as well. In fact, Bartelt reaffirms that heirs as defined in section 731.201(18) are "simply those 
persons entitled to receive property under the laws of intestacy." Bartelt, 579 So.2d at 284. In Bartelt, the decedent 


had a son and a daughter but devised the homestead property only to the son.[9] The district court held that the 
homestead privileges inured to the son even though he obtained the homestead property by devise rather than 
through intestacy. The court held that the property maintained its homestead status because it was devised to one 
who would have received the property as an heir through intestacy, stating, "The test is not how title was devolved, but 
rather to whom it passed." Bartelt, 579 So.2d at 283. In Bartelt, the property passed to one who would have received it 
under the laws of intestate succession. In the instant case, it did not.


The district court in the instant case correctly interpreted the statute. After setting out section 731.201(18), the court 
held:


If Betty Snyder had died intestate, Milo Snyder would have inherited everything as her "heir," i.e., next 
lineal descendant in line, and Kelli Snyder, under any construction of section 732.103, would have 
inherited nothing.... Because Milo Snyder survived, Kelli Snyder is not an intestate "heir" of her 
grandmother. Therefore, for purposes of the homestead exemption inuring to "the heir of the decedent," 
as defined by intestate succession, the exemption cannot inure to Kelli Snyder.


Snyder, 681 So.2d at 1193. This comports with the statute enacted by the legislature and our history of case law. I 
believe this is the proper result.


The majority approves the conflicting decision in Walker v. Mickler, 687 So.2d 1328 (Fla. 1st DCA 1997), where the 
district court held that a grandchild could become an "heir" and thus extended the homestead status of property to 
protect it from forced sale by creditors. The Walker court quoted our decision in Public Health Trust as describing the 
"broad purpose of the exemption in protecting the homestead." Walker, 687 So.2d at 1330. But in Public Health Trust,
this Court merely held that the homestead exemption was not limited to the head of a family but could be enjoyed by 
any natural person and that heirs did not have to be dependent on the homestead owner. Public Health Trust, 531 
So.2d at 951. As previously noted, the majority opinion included a footnote attached to the word "heirs," stating: "The 
term `heirs' is defined by section 731.201(18), Florida Statutes (1985), as those persons entitled to the decedent's 
property under the statutes of intestate succession." Public Health Trust, 531 So.2d at 951, n. 6. The majority here 
does not distinguish, recede from, or explain our statement in Public Health Trust regarding the definition of "heirs." 
Even in that case, where we recognized the broad purpose behind the homestead exemption, we followed the plain 
language of the statutory definition of "heirs."
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Because I can find nothing in the majority opinion to support the newly expanded interpretation of "heirs" except 
reliance on the flawed analysis from Walker, and because I think such an expansion invades the province of the 
legislature and ignores the prior holdings of this Court, I am compelled to dissent.


[1] Actual heirs are only determined upon death.


[2] The issue was addressed in a recent publication from the Real Property, Probate, and Trust Law Section of the Florida Bar. Carlos 
A. Rodriguez, Inurement of the Real Property Homestead Exemption to Devisees of the Owner, XX Actionline 4 (April-May 1997).


[3] Harold B. Crosby & George John Miller, Our Legal Chameleon, the Florida Homestead Exemption: I-III, 2 U. Fla. L.Rev. 12 (1949); 
Harold B. Crosby & George John Miller, Our Legal Chameleon, the Florida Homestead Exemption: IV, 2 U. Fla. L.Rev. 219 (1949); 
Harold B. Crosby & George John Miller, Our Legal Chameleon, the Florida Homestead Exemption: V, 2 U. Fla. L.Rev. 346 (1949); J. 
Allen Maines & Donna Litman Maines, Our Legal Chameleon Revisited: Florida's Homestead Exemption 30 U. Fla. L.Rev. 227 
(1978); Donna Litman Seiden, An Update on the Legal Chameleon: Florida's Homestead Exemption and Restrictions, 40 U. Fla. 
L.Rev. 919 (1988).


[4] See art. VII, § 6, Fla. Const.


[5] See id. art. X, § 4(a)-(b).


[6] See id. art. X, § 4(c).


[7] See Tramel v. Stewart, 697 So.2d 821 (Fla.1997)(liberally construing homestead provision in the face of a attempted forfeiture 
action against homestead property).


[8] Jay v. Dollarhide, 3 Cal.App.3d 1001, 84 Cal. Rptr. 538, 547 (1970): "The word `heirs' is no longer limited to designating the 
character of the estate, as at common law."


[9] The daughter did not contest the devise of the entire homestead to the son.
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Select Year:   2009  Go


The 2009 Florida Statutes


Title XLII
ESTATES AND TRUSTS


Chapter 733
PROBATE CODE: ADMINISTRATION OF ESTATES


View Entire Chapter


733.614  Powers and duties of successor personal representative.--A successor personal 
representative has the same power and duty as the original personal representative to complete the 
administration and distribution of the estate as expeditiously as possible, but shall not exercise any 
power made personal to the personal representative named in the will without court approval. 


History.--s. 1, ch. 74-106; s. 78, ch. 75-220; s. 1012, ch. 97-102; s. 138, ch. 2001-226. 


Note.--Created from former s. 734.10. 
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Select Year:   2002  Go


The 2002 Florida Statutes


Title XLII
ESTATES AND 


TRUSTS


Chapter 732
PROBATE CODE: INTESTATE SUCCESSION AND 


WILLS


View Entire 
Chapter


732.4015  Devise of homestead.-- 


(1)  As provided by the Florida Constitution, the homestead shall not be subject to devise if the owner is 
survived by a spouse or minor child, except that the homestead may be devised to the owner's spouse if 
there is no minor child. 


(2)  For the purposes of subsection (1), the term: 


(a)  "Owner" includes the grantor of a trust described in s. 733.707(3) that is evidenced by a written 
instrument which is in existence at the time of the grantor's death as if the interest held in trust was 
owned by the grantor. 


(b)  "Devise" includes a disposition by trust of that portion of the trust estate which, if titled in the name 
of the grantor of the trust, would be the grantor's homestead. 


History.--s. 1, ch. 74-106; ss. 18, 30, ch. 75-220; s. 16, ch. 92-200; s. 959, ch. 97-102; s. 38, ch. 2001-226. 
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TN 12.07.06   Proof of Service — Court's Jurisdiction Predicated on  


An action to foreclose a mortgage has been completed and a certificate of title has been 
recorded. The defendants were a husband and wife but the return of service recited only that service 
was made on the wife. The deputy who made the service recalls that he not only served the wife but 
also separately made service on the husband by leaving a separate copy of the complaint and 
summons with the wife. Could a title policy be issued based on the mortgage foreclosure after the 
deputy has amended the return to show service was had upon the husband?  


It is the service of the writ and not the sheriff's return which gives the court jurisdiction over the 
defendant, and the return of the sheriff can be amended to speak the truth. State v. Barns, 164 
So.539, at 542 (Fla.1935); International Typographical Union v. Ormerod, 59 So.2d 534 (Fla. 1952); 
Fla. R. Civ. P. 1.070(b); see also Sec. 48.21, F.S.  


If service of summons is validly effected, the court's jurisdiction over the person of the 
defendant lies dormant until proper proof is made of the regularity of such service. Stebnicki v. 
Wolfson, 584 So.2d 177 (Fla. 3d DCA 1991). Until such proof of service is made, the court is 
without effective jurisdiction to enter any judgment against a defendant who has not appeared in the 
cause or otherwise submitted himself to the court's jurisdiction. See Wilmott v. Wilmott, 119 So.2d 
54 (Fla. 1st DCA 1960); Tetley v. Lett, 462 So.2d 1126 (Fla. 4th DCA 1984). The court, therefore, 
had no authority under these facts to enter a judgment against the husband, and the judgment is not 
binding as to him. A policy should not be issued until the final judgment, sale, and certificate of title 
are vacated, proof of service filed and then a new final judgment entered and sale accomplished. See 
Title Standard 9.3.  








TN 2.08.01  Conveyance by Personal Representative to a Purchaser for 
Value  (Rev. 12/03) 
 
 


 A. For cases in which the property to be conveyed is or may be the homestead of the decedent,              
see TN 2.06.01. 


B. The power to sell real property in an estate is not included in the general statutory authority 
given to a personal representative in Florida, except when such conveyance is necessary to 
performance an enforceable contract. See Sec.733.612, F.S. The authority of the personal 
representative to convey, therefore, must derive either from authority given in the decedent's will 
which has been admitted to probate or from authorization of the court. See Sec. 733.613, F.S. If the 
will does not confer the power to sell, or if the power to sell conferred in the will is so limited that it 
does not apply to the transaction by which the title to be insured is to be obtained, then the court must 
authorize the sale, and no title shall pass until the court either authorizes or confirms the sale. 
Generally speaking, a showing that the proposed sale is necessary or in the best interest of the 
estate will be required to obtain an order. The order authorizing or confirming the sale should be 
specific as to legal description, name of purchaser, and consideration paid, and it should be 
recorded in the public records of the county wherein the property is located. On the other hand, no 
court authorization or confirmation, and no showing of necessity is required where the will 
contains a specific power of the personal representative to sell the property in question without 
court authorization or where the will contains a general power to sell any estate asset without court 
authorization. 
 


Caveat: Unless the will indicates a broader intent, the authority given under a power of sale in a 
will is personal to the individual or entity nominated in the will. Therefore, The Fund does not 
authorize reliance upon a deed executed by a personal representative pursuant to a testamentary 
power of sale unless the personal representative executing the deed was nominated in the will 
either as the testator's first choice or an acceptable alternative choice as personal representative. 
Where the acting personal representative is not nominated in the will and the power appears to be 
personal to the persons named in the will, the Fund Member should obtain and record an order 
from the probate court authorizing the conveyance. 
 


Since the personal representative's authority derives from letters of administration, a deed 
executed by the personal representative must be executed before the estate is closed and the 
personal representative is discharged. 
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UNION-MAY-STERN COMPANY, Appellant,
v.


INDUSTRIAL COMMISSION OF MISSOURI, Division of Employment Security, and Carson-
Union-May-Stern Company, a Corporation, Respondents.


No. 22098.


December 6, 1954.


Kansas City Court of Appeals. Missouri.


Burnett, Stern & Liberman, St. Louis, for appellant.


Lloyd G. Poole, George Schwartz, Howard L. McFadden, Jefferson City, for respondent Division of Employment 
Security Industrial Commission of Missouri. Max Sigaloff, for Carson-Union-May-Stern Co.


BROADDUS, Judge.


This is an appeal from the judgment of the Circuit Court of Cole County affirming a decision of the Industrial 
Commission. The question to be determined is whether the respondent, Carson-Union-May-Stern Company is a 
"successor" to *767 appellant, Union-May-Stern Company, within the provisions of the Missouri Employment Security 
Law, Sect. 288.110, V.A.M.S.


767


Here is how the question arose. On November 17, 1952, the Division of Employment Security notified appellant, 
Union-May-Stern Company, that its account with the Division was being transferred as of May 24, 1952, to the 
respondent, Carson-Union-May-Stern Company, as successor, and that its successor, Carson-Union-May-Stern 
Company, should stand in the position of appellant, in all respects, under the provisions of the Missouri Employment 
Security Law, V.A.M.S. § 288.010 et seq. At the time of the transfer the contribution rate of appellant was 0.2%.


On the same date, November 17, 1952, the Division notified appellant that it had established liability as a new 
employer under the Act as it was subject to the Federal Unemployment Tax Act, 26 U.S.C.A. § 1600 et seq. for the 
current year. Sect. 288.030, subd. 14(7), V.A.M.S. The contribution rate as a new employer was established at 2.7%.


On November 18, 1952, appellant protested, requesting a hearing and reconsideration. A hearing was held before an 
Appeals Tribunal of the Division of Employment Security in St. Louis on March 24, 1953. On April 14, 1953, the 
Appeals Tribunal entered its decision holding that respondent, Carson-Union-May-Stern Company, should stand in the 
position of its predecessor, the appellant Union-May-Stern Company, in all respects under the provisions of Sect. 
288.110, V.A.M.S. Appellant made timely application for review to the Industrial Commission. The Commission denied 
appellant's application. Whereupon appellant presented its Petition for Review to the court below. The latter, as we 
have stated, affirmed the decision of the Industrial Commission.


The findings of fact made by the Appeals Tribunal (Honorable Peter A. May) are supported by the record. They are:


"For a number of years prior to May 23, 1952, Union-May-Stern Company, a corporation, the appellant, 
was engaged in the retail furniture business in St. Louis, Missouri. It sold both new and used house 
furnishings. Most of the furniture was sold on the installment plan. The corporation had three stores and 
a warehouse. Its office and one of its stores were located at Twelfth & Olive Streets, in the City of St. 
Louis, Missouri. J. D. Carson Company, Inc., hereinafter referred to as the Carson Co., was engaged in 
a similar business at 1016 Olive Street, St. Louis, Missouri.
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"On May 23, 1952, the Carson Co. purchased from the appellant its good will, all of its fixtures and 
furniture, and its stock of house furnishings. The Carson Co. also assumed leases which the appellant 
had on buildings which it occupied. The Carson Co. was permitted to use the name `Carson-Union-
May-Stern'. The assets transferred were valued at approximately $700,000. The appellant retained its 
accounts receivable valued at $1,800,000; insurance policies valued at $200,000; stocks and bonds of 
other corporations valued at $500,000; and from $200,000 to $300,000 in cash.


"Immediately prior to the sale the appellant had from 280 to 300 workers. It retained 60 of these 
workers and used them in collecting its accounts receivable. The appellant has not sold any furniture 
since May 23, 1952, and has not financed any furniture purchases. At the time of the hearing the 
accounts receivable had been reduced to about $300,000. The number of employees had dropped to 
20. The Carson Co. offered work to all of the employees not retained by the appellant, and all but about 
35 accepted the offer. Immediately after the transfer the Carson Co. moved its office to the store at 
Twelfth & Olive Streets. It continued the appellant's retail furniture business without interruption.


"The Referee finds that the Carson-Union-May-Stern Company acquired *768 substantially all of the 
business of Union-May-Stern Company on May 23, 1952, and that immediately after such a change the 
business of the predecessor was continued without interruption by the successor. The appellant was 
engaged in the business of selling house furnishings at retail and financing the purchases. This 
business was acquired by the Carson Co. The fact that the assets retained by the appellant exceeded 
those transferred is not controlling. These assets, including the accounts receivable, were not an 
essential part of the business and would not have been of particular value to the purchaser in the 
continuation of the business."


768


The material part of Section 288.110, is as follows:


"Any individual, type of organization or employing unit which has acquired substantially all of the 
business of an employer, excepting in any such case any assets retained by such employer incident to 
the liquidation of his obligations, and in respect to which the division finds that immediately after such 
change such business of the predecessor employer is continued without interruption solely by the 
successor, shall stand in the position of such predecessor employer in all respects, including the 
predecessor's separate account, actual contribution and benefit experience, annual payrolls, and 
liability for current or delinquent contributions, interest and penalties."


The phrase "substantially all of the business" was not in the section pertaining to transfers of accounts prior to July 
1951. The transfer section prior to that date read: "Any individual, firm, corporation or employing unit which acquires 
the organization, trade, or business, or all of the assets thereof, of an employer * * *." R.S.1949, § 288.060.


The rules governing the scope of judicial review in cases of this sort are the same as those applicable in workmen's 
compensation cases. Wood v. Wagner Electric Corporation, 355 Mo. 670, 197 S.W.2d 647; Meyer v. Industrial 
Commission, 240 Mo. App. 1022, 223 S.W.2d 835. In the latter case the St. Louis Court of Appeals stated, loc. cit. 
839:


"It was stated by this court in Moore v. International Shoe Co., Mo.App., 213 S.W.2d 215, 220, that the 
court upon review `* * * is authorized to determine, upon the whole record, whether the Industrial 
Commission could reasonably have made its findings and reached its result. * * * This does not mean 
that we are to arrive at our conclusion solely upon a review of the whole evidence and with a total 
disregard of the fact that the Commission made its final award in favor of the employee, and thereby 
substitute our judgment on the evidence for that of the administrative tribunal. It is our duty to decide 
from the whole of the evidence whether the Commission could have reasonably found in favor of the 
employee as it did. We are not to set aside that finding unless it was clearly contrary to the 
overwhelming weight of the evidence.' Williams v. International Shoe Co., Mo.App., 213 S.W.2d 657. 
These cited cases deal with Workmen's Compensation but the same rule applies to the review of 
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Unemployment Compensation cases as the Constitution of Missouri, 1945, Art. V, Sec. 22, Mo. R.S.A., 
is applicable to both."


The Court also reaffirmed the rule that where the triers of fact have reached one of two possible conclusions from the 
evidence, the Court may not substitute its contrary conclusion even if it can be said that such conclusion might have 
been reasonably reached.


Based chiefly upon the fact that appellant retained its accounts receivable it contends that: "The assets retained by 
appellant were substantial in amount and nature. If a greater portion is retained by the predecessor than is acquired by 
the successor, how can it reasonably be argued that *769 the (purported) successor acquired `substantially all of the 
business' of appellant?" Such an argument is based upon the assumption that the words "assets" and "business", as 
used in the section of the statute under discussion, have the same meaning. If the Legislature had intended that the 
acquisition of "substantially all the assets" would be the guide as to when transfers of accounts should occur, it would 
have plainly so indicated by using such words. By eliminating in 1951 the phrase "acquires the organization, trade, or 
business, or all of the assets thereof" and substituting therefor the phrase, "acquired substantially all of the business", 
it is apparent that the Legislature no longer desired that such a phrase be used as the test. Under such circumstances, 
we do not think it can be reasonably argued that a transfer of account will occur only when there is an acquisition of 
substantially all the assets.


769


What was the business of appellant? Was it a life insurance business, or investment business, or a business of buying 
and collecting accounts receivable? The facts establish that the primary and principal activity of the appellant was the 
sale of home furnishings at retail. And the record bears out the finding of the Referee that: "The appellant has not sold 
any furniture since May 23, 1952, and has not financed any furniture purchases."


It is well to refer to certain testimony given by Mr. Fihn, an officer of the Carson Company. He stated: "The deal was 
that we were to buy outright all of the merchandise, everything as a going business." He was asked:


"Q. And where is the place of business of Carson-Union-May-Stern Company located now? A. In the 
buildings, all of the buildings that Union-May-Stern were using; that is, the same warehouse, the same 
retail stores, everything right in there. In other words, the business wasn't interrupted at all. One day it 
closed as Union-May-Stern, the next day it opened up as Carson-Union-May-Stern with the same 
employees and everybody operated just the same as they did before."


Later on in his testimony the following appears:


"The way the thing is being presented is quite contradictory to the facts. The first thing, Mr. Wiseman in 
making his deal with me wanted to get the corporation liquidated, Union-May-Stern, and get out of it as 
quickly as he could. In other words, it is being presented as if Union-May-Stern is a going business and 
it is to die as soon as they can collect the accounts receivable and liquidate. In other words, the picture 
is not being presented. They are just collecting trying to liquidate as quickly as they can and not 
continue as a going business at all. That was a definite understanding".


Appellant cites the case of South Side Chevrolet Co. of St. Louis v. Industrial Commission, 240 Mo.App. 1215, 226 
S.W.2d 733, a decision by this court. The facts in that case are entirely different from those in the instant case. In the 
Chevrolet case, the facts show that a two-way partnership operated at different locations two separate businesses, an 
automobile agency under the name of South Side Chevrolet Company and a wholesale auto parts under the name of 
Wholesale Auto Parts. A four-way partnership acquired the automobile agency only. The Wholesale Auto Parts 
continued to operate, buying and selling auto parts, which was its regular business. It was not liquidated, nor did it 
cease operations. We held that the evidence supported the finding of the Commission that the four-way partnership 
did not acquire the organization, trade or all of the assets of the two-way partnership. The instant case is distinguished 
from the Chevrolet case by the fact that the two-way partnership continued to operate as usual the business known as 
Wholesale Auto Parts, while the primary and principal business activity of the present appellant was disposed of 
completely. With the sale of the inventory, fixtures, etc., appellant ceased the financing of new accounts. On May 23, 
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1952, the accounts receivable belonging to appellant amounted to about $1,800,000. At the time of the hearing before 
the Referee on March 24, *770 1953, the accounts receivable had been reduced to about $320,000. During this same 
period of time, the appellant had reduced the number of employees from 60 to 22. In the Chevrolet case, you had a 
"going" business left after the sale of the automobile agency, while in the instant case a "liquidating" organization 
remained.


770


The case of Auclair Transportation, Inc., v. Riley, 96 N.H. 1, 69 A.2d 861, also cited by appellant, has a factual 
situation similar to the South Side Chevrolet case. The employer operated a filling station, an interstate motor vehicle 
trucking company, and had rental property. The rental property was not considered as a business by the court. The 
employer sold the trucking business, which had a book value of about $34,000, but did not dispose of the filling station 
valued at $4,200. The court properly held that the corporation which acquired the trucking business did not qualify 
under the statute as a successor.


The case of Harris v. Egan, 135 Conn. 102, 60 A.2d 922, 924, 4 A.L.R.2d 717, deals directly with the question before 
us. In that case, in January, 1946, the plaintiffs opened a feed and grain business in a warehouse in Wallingford. They 
were not subject to the Unemployment Compensation Act. Raymond Delaney was engaged in a similar business 
under the name of "Delaneys" and was subject to the Act. On April 22, 1946, the plaintiffs agreed with Delaney to buy 
the land and buildings where he operated his business, all the machinery and equipment located therein, all his 
automotive equipment, his saleable merchandise on hand on May 5, the day prior to the date set for the 
consummation of the sale, and the good will of the business. The sale was completed on May 6, and the plaintiffs paid 
$27,800 of which $27,000 was for the real estate and $800 for the merchandise. Delaney retained only his accounts 
receivable and his accounts payable, each item amounting to about $15,000, his business records and minor items of 
office equipment. The plaintiffs moved their own merchandise of the value of about $10,000, into the property acquired 
from Delaney, and had conducted business there since the date of the sale. Delaney removed his business records 
and office equipment and thereafter did not engage in business except for a period of about five months, during which 
time he made sales from railroad cars. The name "Delaneys" was discontinued. The plaintiffs employed one former 
employee of Delaney for about a week in order that they might learn to operate a machine which was included in the 
sale. The Court said:


"Delaney sold to the plaintiffs the land and buildings where he operated his business, all the machinery 
and equipment located therein, all his automotive equipment, all his merchandise and stock in trade, 
and the good will of the business. The plaintiffs moved in, added their own merchandise and continued 
the same business though under another form. Upon its face, this seemingly complete acquisition of 
Delaney's business by the plaintiffs appears to bring them within the provisions of the statute and to 
make them a liable employer. The only substantial question is whether Delaney's retention of his 
accounts receivable and payable makes the statute inapplicable. The act says `substantially all.' We 
have said that `The word "substantially" * * * is a term of some elasticity * * *; its significance is relative, 
necessarily relating to the purpose' of the provision in which it is used. Loglisci v. Liquor Control 
Commission, 123 Conn. 31, 37, 192 A. 260, 263; see also In re Temtor Corn & Fruit Products Co., 
D.C., 299 F. 326, 331. It does not indicate a definite, fixed amount of percentage but is an elastic term 
which must be construed according to the facts of the particular case. United States v. Whyel, D.C., 19 
F.2d 260, 262. In applying the statute, a prime question in determining whether substantially all of the 
assets, the organization or the trade or business was taken over is: Did the acquisition result in a 
substantial continuation of the same or a like business?


"Whether the plaintiffs did take over substantially all of the assets or business of Delaney was a 
question of fact to be determined primarily by the defendant *771 administrator. See Chinigo v. 
Ehrenberg, 112 Conn. 381, 384, 152 A. 305; United States v. Whyel, supra. The question for the trial 
court was whether his conclusion was illegal or unreasonable.


771


"It must be conceded that from an accounting viewpoint the accounts receivable and the accounts 
payable constituted a part of Delaney's assets. However, they were of no particular value to the buyers 
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in the continuation of the business. As we have pointed out, the act cannot be restricted to assets, and 
the test is: Did the plaintiffs acquire substantially all of the assets or business of Delaney? Upon the 
facts of the case, the administrator could decide that they did, and the trial court was not in error in 
dismissing the appeal." (Emphasis supplied.)


The Connecticut law regarding transfers of accounts and which governed the foregoing decision provides for transfer 
of accounts where there is an acquisition of "substantially all of the assets, organization, trade or business of another 
employer who at the time of such acquisition was subject to the act." Gen.St.Supp.Conn.1941, § 710f.


The factual situation in the Harris case and in the instant case is similar. In each case there was a sale of good will, 
inventory, fixtures, and in one case real estate and in the other a transfer of leases. There was a continuity of the 
acquired business. There was a retention of accounts receivable. As shown above the Connecticut Court held that the 
proposition of whether there was an acquisition of substantially all of the assets or the business of Delaney was a 
question of fact to be determined primarily by the administrator.


And we too hold that under the evidence in the present record the Industrial Commission could reasonably have made 
its findings and reached its result. It follows that the judgment of the learned trial court should be affirmed. It is so 
ordered.


All concur.


Save trees - read court opinions online on Google Scholar.
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Select Year:   2002  Go


The 2002 Florida Statutes


Title XXXVI
BUSINESS ORGANIZATIONS


Chapter 607
CORPORATIONS


View Entire Chapter


607.1502  Consequences of transacting business without authority.-- 


(1)  A foreign corporation transacting business in this state without a certificate of authority may not 
maintain a proceeding in any court in this state until it obtains a certificate of authority. 


(2)  The successor to a foreign corporation that transacted business in this state without a certificate of 
authority and the assignee of a cause of action arising out of that business may not maintain a 
proceeding based on that cause of action in any court in this state until the foreign corporation or its 
successor obtains a certificate of authority. 


(3)  A court may stay a proceeding commenced by a foreign corporation or its successor or assignee until 
it determines whether the foreign corporation or its successor requires a certificate of authority. If it so 
determines, the court may further stay the proceeding until the foreign corporation or its successor 
obtains the certificate. 


(4)  A foreign corporation which transacts business in this state without authority to do so shall be liable 
to this state for the years or parts thereof during which it transacted business in this state without 
authority in an amount equal to all fees and taxes which would have been imposed by this act upon such 
corporation had it duly applied for and received authority to transact business in this state as required 
by this act. In addition to the payments thus prescribed, such corporation shall be liable for a civil 
penalty of not less than $500 or more than $1,000 for each year or part thereof during which it transacts 
business in this state without a certificate of authority. The Department of State may collect all 
penalties due under this subsection and may bring an action in circuit court to recover all penalties and 
fees due and owing the state. 


(5)  Notwithstanding subsections (1) and (2), the failure of a foreign corporation to obtain a certificate 
of authority does not impair the validity of any of its contracts, deeds, mortgages, security interests, or 
corporate acts or prevent it from defending any proceeding in this state. 


History.--s. 137, ch. 89-154; s. 5, ch. 91-214. 
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Select Year:   2005  Go


The 2005 Florida Statutes


Title VI
CIVIL PRACTICE AND PROCEDURE


Chapter 55
JUDGMENTS


View Entire Chapter


55.604  Recognition and enforcement.--Except as provided in s. 55.605, an out-of-country foreign 
judgment meeting the requirements of s. 55.603 is conclusive between the parties to the extent that it 
grants or denies recovery of a sum of money. Procedures for recognition and enforceability of an out-of-
country foreign judgment shall be as follows: 


(1)  The out-of-country foreign judgment shall be filed with the clerk of the court and recorded in the 
public records in the county or counties where enforcement is sought. 


(a)  At the time of the recording of an out-of-country foreign judgment, the judgment creditor shall 
make and record with the clerk of the circuit court an affidavit setting forth the name, social security 
number, if known, and last known post-office address of the judgment debtor and of the judgment 
creditor. 


(b)  Promptly upon the recording of the out-of-country foreign judgment and the affidavit, the clerk 
shall mail notice of the recording of the out-of-country foreign judgment, by registered mail with return 
receipt requested, to the judgment debtor at the address given in the affidavit and shall make a note of 
the mailing in the docket. The notice shall include the name and address of the judgment creditor and 
of the judgment creditor's attorney, if any, in this state. In addition, the judgment creditor may mail a 
notice of the recording of the judgment to the judgment debtor and may record proof of mailing with 
the clerk. The failure of the clerk to mail notice of recording will not affect the enforcement 
proceedings if proof of mailing by the judgment creditor has been recorded. 


(2)  The judgment debtor shall have 30 days after service of the notice to file a notice of objection with 
the clerk of the court specifying the grounds for nonrecognition or nonenforceability under this act. 


(3)  Upon the application of any party, and after proper notice, the circuit court shall have jurisdiction 
to conduct a hearing, determine the issues, and enter an appropriate order granting or denying 
recognition in accordance with the terms of this act. 


(4)  If the judgment debtor fails to file a notice of objection within the required time, the clerk of the 
court shall record a certificate stating that no objection has been filed. 


(5)  Upon entry of an order recognizing the out-of-country foreign judgment, or upon recording of the 
clerk's certificate set forth above, the out-of-country foreign judgment shall be enforced in the same 
manner as the judgment of a court of this state. 
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(6)  Once an order recognizing the out-of-country foreign judgment has been entered by a court of this 
state, the order and a copy of the judgment may be recorded in any other county of this state without 
further notice or proceedings, and shall be enforceable in the same manner as the judgment of a court 
of this state. 


(7)  A lien on real estate in any county shall be created only when there has been recorded in the 
official records of the county (a) a certified copy of the judgment, and (b) a copy of the clerk's 
certificate or the order recognizing the out-of-country foreign judgment. The priority of such lien will be 
established as of the time the latter of the two recordings has occurred. 


(8)  A judgment lien on personal property is acquired only when a judgment lien certificate is filed in 
accordance with s. 55.203 with the Department of State. 


History.--s. 4, ch. 94-239; s. 77, ch. 99-251; s. 17, ch. 2000-258; s. 10, ch. 2001-154; s. 7, ch. 2005-241. 
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Select Year:   2007  Go


The 2007 Florida Statutes


Title XL
REAL AND PERSONAL PROPERTY


Chapter 694
CERTAIN CONVEYANCES MADE VALID


View Entire Chapter


694.12  Validation of instruments in which name of corporation is incorrectly set out.--All deeds of 
conveyance, bills of sale, mortgages, or other transfers of real or personal property within the limits of 
this state, heretofore made and received bona fide and upon good consideration by any corporation, or 
to any corporation, in which the name of said corporation shall be incorrectly set out in such deed, bill 
of sale, mortgage or other instrument by omitting a word from the corporate name, or by adding a word 
thereto, or by misspelling any part of the name of said corporation, and the identity of said corporation 
shall plainly appear from the contents of said instrument, or otherwise, such deed, bill of sale, 
mortgage or other instrument, shall be taken and deemed valid and effectual as though the name of said 
corporation were correctly set out in said deed, bill of sale, mortgage or other instrument, and the same 
shall, notwithstanding such irregularity or defect, be deemed and taken as properly executed. 


History.--s. 1, ch. 14838, 1931; CGL 1936 Supp. 5673(1); s. 7, ch. 22858, 1945. 


Copyright © 1995-2013 The Florida Legislature • Privacy Statement • Contact Us


Page 1 of 1Statutes & Constitution :View Statutes :->2007->Ch0694->Section 12 : Online Sunshine


5/3/2013http://www.leg.state.fl.us/Statutes/index.cfm?App_mode=Display_Statute&Search_String=...





































TN 20.01.02 Conveyance of Entirety Property — Husband and Wife Sign But Only 
Wife is Named as Grantor and Only Wife Acknowledges (Rev. 12/11)  


A Fund Member requested an opinion on the sufficiency of a conveyance by a husband and 
wife of property owned as tenants by the entirety where only the wife was named as grantor in the 
body of the deed. The husband and wife both signed the deed but only the wife acknowledged it.  


The Fund expressed the opinion that the conveyance was insufficient. It is doubtful that the 
mere signature of the husband, without being named as co-grantor, constituted a valid conveyance. 
Also, by virtue of his failure to acknowledge, the deed would not legally be entitled to record on his 
interest. See Heath v. First National Bank in Milton, 213 So.2d 883 (Fla. 1st DCA 1968). 
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The 2002 Florida Statutes


Title XL
REAL AND PERSONAL 


PROPERTY


Chapter 695
RECORD OF CONVEYANCES OF REAL 


ESTATE


View Entire 
Chapter


695.031  Affidavits and acknowledgments by members of armed forces and their spouses.-- 


(1)  In addition to the manner, form and proof of acknowledgment of instruments as now provided by 
law, any person serving in or with the Armed Forces of the United States, including the Army, Navy, 
Marine Corps, Coast Guard, or any component or any arm or service of any thereof, including any female 
auxiliary of any thereof, and any person whose duties require his or her presence with the Armed Forces 
of the United States, as herein designated, or otherwise designated by law or military or naval 
command, may acknowledge any instrument, wherever located, either within or without the state, or 
without the United States, before any commissioned officer in active service of the Armed Forces of the 
United States, as herein designated, or otherwise designated by law, or military or naval command, or 
order, with the rank of second lieutenant or higher in the Army or Marine Corps, or of any component or 
any arm or service of either thereof, including any female auxiliary of any thereof, or ensign or higher in 
the Navy or United States Coast Guard, or of any component or any arm or service of either thereof, 
including any female auxiliary of any thereof. 


(2)  The instrument shall not be rendered invalid by the failure to state therein the place of execution or 
acknowledgment. No authentication of the officer's certificate of acknowledgment or otherwise shall be 
required, and no seal shall be necessary, but the officer taking the acknowledgment shall endorse 
thereon or attach thereto a certificate substantially in the following form: 


On this _____ day of _____,  (year) , before me _____, the undersigned officer, personally appeared 


_____, known to me (or satisfactorily proven) to be serving in or with, or whose duties require her or his 
presence with the Armed Forces of the United States, and to be the person whose name is subscribed to 
the within instrument, and acknowledged that she or he executed the same for the purposes therein 
contained, and the undersigned does further certify that she or he is at the date of this certificate a 
commissioned officer of the rank stated below and is in the active service of the Armed Forces of the 
United States. 
 (Signature of commissioned officer.) 


 (Rank of commissioned officer and command or branch of service to which officer is attached.) 


(3)  Such acknowledgments by a married woman, who is a member of the Armed Forces of the United 
States, shall be sufficient in all respects to bar the dower, homestead rights or separate property rights 
of such married woman in any real estate described in the instrument thus acknowledged by her, as fully 
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and completely as though such married woman had acknowledged such instrument as now required by 
other statutes. 


(4)  An acknowledgment by the spouse of a member of the Armed Forces of the United States shall be 
sufficient in all respects if it is acknowledged in the manner and form herein provided and shall have the 
same force and effect as though the instrument had been acknowledged as now required by other 
statutes and such acknowledgment by a married woman who is a spouse of a member of the Armed 
Forces of the United States shall be sufficient in all respects to bar the dower, homestead rights or 
separate property rights of such married woman in any real estate described in the instrument thus 
acknowledged by her as fully and completely as though such married woman had acknowledged such 
instrument as now required by other statutes. 


(5)  Any instrument or document acknowledged in the manner and form herein provided shall be entitled 
to be recorded and shall be recorded as in the case of other instruments or documents properly 
acknowledged. 


(6)  This section is to be liberally construed in favor of the validity of any such acknowledgments by any 
such member of the Armed Forces of the United States and any acknowledgments heretofore taken, 
containing words of similar import, are hereby confirmed and declared to be valid and binding. This 
section shall be construed as an enabling act and as an exception to existing laws rather than, 
inferentially or otherwise, as a repeal of the same or any part of the same. 


History.--s. 7, ch. 22858, 1945; s. 1, ch. 57-40; s. 764, ch. 97-102; s. 28, ch. 99-6. 


Note.--Former s. 120.08. 
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TN 18.03.03 Duration of Judgment Lien — Sec. 55.081 and .10, F.S. (Rev. 12/09)  


The duration of a judgment lien in Florida will depend upon the date when a certified copy of 
the judgment is first recorded in the public records. The expiration of a judgment lien may be tolled 
by the judgment debtor's bankruptcy filing. See TN 5.06.05.  


A. No certified copy of a judgment, order or decree shall be a lien on real property after the 
expiration of 20 years from the date of entry of the judgment, order or decree. See Title Standard 9.2.  


B. A certified copy of a judgment, order or decree first recorded on July 1, 1987, through June 
30, 1994, is effective as a lien on real property for an initial period of seven years from the date of 
recording and may be extended for additional ten-year periods by rerecording a certified copy of the 
judgment, order or decree prior to the expiration of the lien and by simultaneously recording an 
affidavit with the current address of the person who has a lien as a result of the judgment, order or 
decree. The extension is effective from the date the certified copy of the judgment, order or decree is 
rerecorded. In no event will the lien of the judgment, order or decree exceed 20 years from the date 
of entry of the judgment, order or decree. Sec. 55.10, F.S. See Title Standard 9.2-1. When a 
judgment creditor allows a judgment lien to expire without filing for an extension prior to expiration, 
the judgment lien ceases to exist, but the judgment creditor may rerecord the judgment at a later time 
creating a new judgment lien that takes a new priority, but is inferior to prior liens already 
rerecorded. Franklin Financial, Inc. v. White, 932 So.2d 434 (Fla. 4th DCA 2006).  


C. A certified copy of a judgment, order or decree first recorded on or after July 1, 1994 is 
effective as a lien on real property for an initial period of ten years from the date of recording and 
may be extended for additional ten-year periods by rerecording a certified copy of the judgment, 
order or decree prior to the expiration of the lien and by simultaneously recording an affidavit with 
the current address of the person who has a lien as a result of the judgment, order or decree. The 
extension is effective from the date the certified copy of the judgment, order or decree is rerecorded. 
In no event will the lien of the judgment, order or decree exceed 20 years from the date of entry of 
the judgment, order or decree. Sec. 55.10, F.S. See Title Standard 9.2-2. When a judgment creditor 
allows a judgment lien to expire without filing for an extension prior to expiration, the judgment lien 
ceases to exist, but the judgment creditor may rerecord the judgment at a later time creating a new 
judgment lien that takes a new priority, but is inferior to prior liens already recorded. Franklin 
Financial, Inc. v. White, 932 So.2d 434 (Fla. 4th DCA 2006).  


D. Insuring Position for Expired Judgments Entered Less than 20 Years Ago  


When a judgment creditor allows a judgment lien to expire without filing for an extension prior to 
expiration, the judgment lien ceases to exist, but the judgment creditor may rerecord the judgment at a 
later time creating a new judgment lien that takes a new priority, but is inferior to prior liens already 
recorded. Franklin Financial, Inc.v. White, 932 So.2d 434 (Fla. 4th DCA 2006). Consequently, for 
insuring purposes, where a judgment lien has been of record for 10 years prior to the date of the search 
and has expired by law, such judgment lien may be ignored for issuing a title policy in the amount of 
$1,000,000 or less, provided that the Fund Member has no knowledge of any contact with the judgment 
creditor since the expiration of the judgment. For issuing a title policy in excess of $1,000,000, written 







approval must be obtained from The Fund’s underwriting department before ignoring a judgment lien 
which has been of record for 10 years prior to the date of the search and has expired by law. 








200 So.2d 547 (1967)


In re ESTATE OF Robert C. SMITH, Deceased.


No. 7284.


June 16, 1967.


District Court of Appeal of Florida. Second District.


*548 D.J. Bradshaw, of Bradshaw & Edwards, Inverness, and W.B. Hunter, Tavares, for appellant.548


Robert Stebbins, of Stebbins & Stebbins, and Harry E. Gaylord, Eustis, for appellees.


PIERCE, Judge.


This is an appeal in the above estate matter by the Executrix, June F. Creighton, from an order entered on June 8, 
1966, by the County Judge of Lake County, *549 Florida, which order, among other things, required the Executrix to 
make final distribution to the residuary beneficiaries named in decedent's Will of all remaining assets of the estate, 
including certain described real property which had been previously conveyed by the Executrix to a third party grantee.


549


Robert C. Smith, a resident of Lake County, Florida, died on March 31, 1963, and his will was admitted to probate on 
April 17, 1963, by the County Judge of said County. Said Will, which was dated December 11, 1961, after making the 
usual provision for his burial and payment of debts and funeral expenses, bequeathed and devised —


"* * * all my estate, of whatever nature and whereever situate, both real, personal and mixed, in equal 
shares, share and share alike, to Dorothy Watkins of Oak Park, Illinois, and Alice Timmer of Maywood, 
Illinois, to be and become their property in fee simple absolute."


The Will also named —


"* * * June F. Creighton as Executrix of this my Last Will and Testament and * * * direct that she shall 
have power to dispose of any of my property and to execute all instruments of conveyance therefor 
without order or confirmation of any court or courts."


On April 13, 1966, the County Judge entered order approving the Executrix's "last partial accounting", directing 
payment of her attorney's fee and her own fee as Executrix, and then ordering —


"* * * that upon payment of said costs of administration and final court costs, said Executrix shall 
distribute to the two beneficiaries under the last Will and Testament of the said Robert C. Smith, to-wit: 
Alice Timmer and Dorothy Watkins the remaining assets of said Estate * * *".


Three days later, on April 16, 1966, without further Order of Court, the Executrix conveyed by warranty deed to one 
Hazel A. Johnson, of Elyria, Ohio, the sole parcel of real estate owned by decedent at the time of his death, described 
as follows, to-wit:


The South 210 feet of the West 156 feet of Lot 7 of Hough's Plat as shown on the official map of the 
Town of Mount Dora, filed 8 May 1918 and recorded in Plat Book 3, page 37, of the public records of 
Lake County, Florida;


which deed was recorded on April 19, 1966.


The two residuary beneficiaries, Timmer and Watkins, thereupon filed Objections to such conveyance, setting forth 
that said deed had been executed by the Executrix "without any authority" and in "violation of the Order * * * on April 
13, 1966" aforesaid, and that she allegedly "sold the property to prevent your Petitioners [beneficiaries] from selling the 
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property for purposes other than residential; and it is known to your Petitioners [beneficiaries] that the said Executrix, 
individually, owns property adjoining the premises so sold and conveyed".


The Executrix filed written Reply to said Objections, admitting the conveyance to Johnson, but contending that said 
conveyance was "pursuant to the authority given her by said Last Will and Testament", and setting forth further that 
the aforesaid Order of April 13, 1966, directed distribution "of the remaining assets of said estate but said order did not 
direct that the real property be distributed to the beneficiaries as real property but merely that the assets be distributed 
without mentioning specifically real or personal property" * * * and that the Executrix stood "ready, willing and able to 
distribute the proceeds of said sale one-half to each of said heirs (sic)".


On June 8, 1966, the County Judge, after hearing and taking of sworn testimony, made the Order now being here 
appealed, which Order made findings —


— that the "partial accounting" of the Executrix for the period ending December *550 31, 1965, showed 
assets of the estate in her possession aggregating a total valuation of $69,307.65; consisting of a bank 
account of $2,004.02; savings and loan certificates of $25,125.00; two I.S. Government Bonds, 
$18,618.63; a watch valued at $10.00; furniture and furnishings valued at $150.00; plus the Mount Dora 
real estate in question;


550


— that pursuant to the order of April 13, 1966, the Executrix had distributed to the beneficiaries, after 
paying the fees and administration costs, assets of personalty aggregating $50,718.63, consisting of 
savings and loan certificates and the two U.S. Government bonds;


— that the Executrix did not apply to the Court for previous authority to sell the real estate to Johnson, 
nor for confirmation thereafter;


— that "there was no necessity to sell said real estate for the purpose of paying the debts of the 
Decedent nor of the costs and expenses of administration," nor were there any "outstanding and unpaid 
debts, except Executor's fees and Attorney's fees and the accounting showed ample money on hand 
with which to pay these";


— that "there was no necessity to sell said real estate for the purpose of making distribution" and no 
reason why "said property could not be distributed in kind"; and


— that the language of the will indicated "a testamentary intent that all real and personal property not 
needed in the administering of the Will should descend to the devisees and legatees in kind", and also 
indicated no intent to empower the Executrix "in her uncontrolled discretion to liquidate" the estate for 
"no purpose other than to make distribution to the beneficiaries "in cash rather than in kind".


The Order thereupon adjudged that, under the facts found as aforesaid, the Executrix had no authority under the Will 
to convey the property to Johnson without authorization or confirmation by Court order, and thereupon required her to 
"complete the transfer, distribution and delivery of all assets of the estate", remaining undistributed, to the 
beneficiaries, including the described real property in question.


We have examined the transcript of testimony taken personally before the Judge and hold it to be amply sufficient to 
sustain the findings of fact made by him, as hereinbefore set forth. This leaves for us to consider only the conclusions 
of law so drawn from such findings.


The Executrix contends here that: (1) the County Judge lacked "jurisdiction to determine a dispute" between the 
beneficiaries and grantee in the Will; (2) the "general power of sale" granted in the Will to the Executrix permitted the 
conveyance to Johnson without Court authorization; and (3) the Court was without authority to "set aside the deed" in 
the absence of grantee Johnson being made a party to the proceeding.
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The answers are: (1) the issue before the Court was essentially not a dispute between the beneficiaries and the 
grantee, but rather the adjudication of an unauthorized act of the Executrix; (2) under the existing facts and 
circumstances, the power of sale given by the Will carried certain legal restrictions by operation of law, which 
proscribed any binding conveyance without Court approval, and (3) the precise issue involved did not indispensibly 
require the presence before the Court of the grantee.


We therefore affirm.


The mere fact that a Will gives the Executor a general power of sale does not necessarily mean that the Executor has 
a carte blanche, unconditional, uncontrolled, right, of his own volition, to sell off all or any part of the real or personal 
assets of the estate, ignoring the Probate Court entirely in the process. It provides no *551 magic formula giving the 
Executor an "open sesame" to deal with the decedent's property entirely as if it were his own.


551


The 1st District Court in the case of In re: Estate of Gamble, Fla.App. 1966, 183 So.2d 849, had a situation similar in 
principle to that here. Judge Wigginton in that case posed the question involved as follows:


"The question presented for our decision involves a construction of that provision of the will granting the 
executor the power to sell or dispose of property owed by the estate, together with a construction of the 
probate statutes of this state relating to the exercise of such power."


The provision of the Will, containing the power to sell, there involved, is set forth in the Gamble opinion:


"* * * And I do hereby authorize and empower my said Executor to sell, transfer, assign and convey or 
to convert into cash such part of my Estate, real or personal, without order of Court, as may be deemed 
advisable to carry out the purpose of and to make distribution of my said Estate in accordance with the 
terms of this my Last Will and Testament, and the decision and judgment of my Executor in regard to 
the sale of any property and the price and terms thereof shall be final."


The opinion in Gamble then resumes:


"The language employed in the provision of the will granting the executor the power of sale appears to 
be clear and unambiguous. The power is specifically limited to such sales of estate property as may be 
deemed advisable to carry out the purpose of the will and make distribution of the estate. It seems 
obvious that no sale would be required in order to make distribution of the personal property owned by 
the testator in accordance with the specific bequests contained in the will. It is possible that a sale of all 
or a portion of the real estate owned by the estate may be deemed advisable if such is necessary in 
order to pay the specific cash bequests made by the will, or to pay the costs of administration, or both. 
If the executor possesses sufficient funds in the estate with which to accomplish either or both of the 
purposes mentioned above, then the sale of additional real property owned by the estate would not be 
necessary in order to carry out the purpose of the will, or to make distribution of the estate as directed 
therein.


* * * * * *


"From the foregoing it is our view, and we so, hold, that under the power of sale granted the executor in 
the case sub judice his authority to sell real property owned by the estate is limited to such sales as 
may be advisable in order to carry out the purpose and make distribution of the estate in accordance 
with the terms of the will."


The following general statement of the law applicable to such provisions in the Will, taken from 33 C.J.S. Executors 
and Administrators § 276, p. 1296, is set forth in Gamble (text 183 So.2d 853):


"The general rule applying to powers of sale contained in last wills and testaments appears to be as 
follows:
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`* * * A general power of sale, however, must not be exercised arbitrarily or capriciously, and it cannot 
be exercised to destroy an essential quality of the estate when there are no debts of the testator to be 
paid, and no necessity of a sale for the purpose of division among the devisees; * * *


`If the power of sale is limited, either expressly or by implication, as determined from the testator's 
intention, as construed from the will and surrounding circumstances, it can be exercised only under the 
circumstances, in the manner, and for the purposes provided for or contemplated in the will, such *552
as for the payment of debts and legacies, or for distribution, * * *.'"


552


The holding in Gamble is limited to construction of the power of sale as to property in the estate not necessary to be 
sold in order (a) to make distribution of the estate to the residual beneficiaries named therein, or (b) to make specific 
cash bequests to legatees thereunder, or (c) to pay the costs of administration. If necessary for such purposes the 
Executor under a general power of sale needs no specific Court authorization. But absent such necessity, the opinion 
in Gamble is emphatic the Executor has no independent authority to sell off the estate's realty holdings, with no 
moving force other than his own personal impulse. The key word is necessity.


In Gamble the County Judge had refused to permit or consider evidence on the question of the necessity to sell the 
property in order to make distribution, pay costs of administration, etc., taking the position that under the Will the 
Executor had discretion to sell regardless of such necessity. The 1st District Court reversed, holding that —


"[t]he county judge erred in holding under these circumstances that the power of sale granted the 
executor by the testator's will invested him with the unbridled authority to make the proposed sale of 
real estate owned by the estate without order of court, and that it was not necessary for him to establish 
that such sale was necessary in order to carry out the purpose of the will and make distribution of the 
estate in accordance with the testator's directions."


In the instant case, by the pleadings of the beneficiaries on one hand and the Executrix on the other, a clear-cut issue 
of the necessity to sell was made up. The County Judge received extensive sworn testimony on such issue, and 
thereupon made a specific finding "that there was no necessity to sell said real estate for the purpose of paying the 
debts of the Decedent, nor of the costs and expenses of administration, * * *", also that "there was no necessity to sell 
said real estate for the purpose of making distribution for there has been no showing before this Court that said 
property could not be distributed in kind". (Emphasis ours).


In this posture of the case the legal question here is precisely what it was in Gamble, and we unhesitatingly approve 
and follow the holding of the 1st District Court therein.


The question involved in both cases is largely set at rest by the simple application of the elementary cardinal rule in the 
construction of Wills, namely, that the intent of the testator, as gleaned from the Will, is paramount. In Gamble the 
Court held that —


"by employing the words `such part of my Estate' in the provision granting the power of sale, the 
testator indicated an intent that no more of the estate property should be sold than was deemed 
advisable in order to carry out the purpose of and make distribution of the estate. In addition, the 
language employed in the residuary clause of the will which provides that there is devised to the 
legatees all the rest and residue of the estate to be theirs `absolutely and in fee simple' indicates a 
testamentary intent that all real property not needed in administering the will should descend to the 
legatees in kind."


The Supreme Court, in Butts v. Jammes, 1914, 68 Fla. 231, 66 So. 1004, held in a similar situation that "an express 
power given an executor to sell" property in a testator's estate "may authorize the sale by the executor of lands that 
are expressly devised", but pointedly qualified such power by the following language "where such a sale accords with 
the apparent intent of the testator". (Emphasis supplied).
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In the case sub judice, the critical language in the Will, indicating whether the testator intended his real estate to be 
distributed *553 to his named beneficiaries in kind or in cash, is contained in the following language:553


"I will, bequeath and devise all of my estate, of whatever nature and wherever situate, both real, 
personal and mixed, in equal shares, share and share alike, to [the named beneficiaries] to be and 
become their property in fee simple absolute." (Emphasis supplied).


The language "wherever situate", and "in equal shares", and particularly "in fee simple absolute", showed irrefutably 
that the testator intended his property, particularly the one piece of real estate he owned, to go to his two beneficiaries 
as such and as he left it, subject to nothing short of necessity in administration. Persons just don't bequeath cash 
money "in fee simple absolute". The County Judge held that "the language employed in the residuary clause of the 
Will" from which the above quoted excerpts are taken, "indicates a testamentary intent that all real and personal 
property not needed in the administering of the Will should descend to the devisees and legatees in kind."


In arriving at such finding, the County Judge was giving approbation to what the Supreme Court said in Brickell v. 
DiPietro, 1940, 145 Fla. 23, 198 So. 806, as follows: "[i]n the construction of a will, the court should be guided by the 
intention of the testator, and the court must give effect to such intention if it can be ascertained from four corners of the 
will, and the whole instrument should be considered in determining intention of testator as expressed in his last will." 
See also Lawyer v. Munro, Fla.App. 1960, 118 So.2d 654; Park Lake Presbyterian Church v. Henry's Estate, Fla. App. 
1958, 106 So.2d 215; Meszaros v. Holsberry, Fla. 1956, 84 So.2d 565, and In re: Williams' Estate, Fla. 1952, 59 
So.2d 13.


The Executrix contended that the private sale to Johnson was in accordance with the County Judge's order made 
three days earlier, on April 13, 1966, but an examination of said Order will disclose that in the last paragraph thereof 
the Executrix was specifically ordered to, "upon payment of said costs of administration and final Court costs, * * * 
distribute to the two beneficiaries" named therein "the remaining assets of said estate". This would seem to plainly 
contemplate distribution to the beneficiaries in kind. And the Executrix did just that as to the remaining items of assets, 
consisting of five Savings & Loan certificates and two Government bonds.


In the Objections filed by the beneficiaries to the sale to Johnson, it is averred that the Executrix had allegedly stated 
that "she sold the property" to prevent the beneficiary from coming into possession and reselling the same "for 
purposes other than residential" because the Executrix individually owned property adjoining the real premises in 
question. Such allegation was not denied by the Executrix, but she did allege that before making the sale to Johnson 
she "showed" the Will to the County Judge and inquired of him "whether or not she needed Court authority to sell said 
property regardless of whether or not it need be sold for payment of debts" and the County Judge replied that "the Will 
gave her authority to sell without Court Order". This latter contention is no justification for the sale, even if true, 
because such an informal, ex parte, remark made in passing, even by the Probate Judge, would not comport with due 
process nor in any way accrue to the dignity of a solemn Court Order specifically authorizing the sale, made after due 
notice and adversary hearing. And the mere fact that the Executrix may have felt impelled to inquire, however 
informally, of the County Judge as to her testamentary authority in the premises would indicate some doubt in her 
mind as to her unrestricted right to sell. But in addition to all that, it was this same County Judge that she allegedly 
informally inquired of who, after full hearing, entered the instant Order being now appealed, holding *554 in effect the 
sale to be void and unauthorized.


554


The holding herein comports with the rationale of F.S.Secs. 733.22[1] and 733.23,[2] F.S.A. The former section does not 
contemplate that the Executor has an "unbridled authority", to use the language of the 1st District Court in Gamble, to 
sell the decedent's property simply by his own whim or caprice, the same as if he owned it himself, and without there 
existing any necessity therefor in carrying out his fiduciary responsibilities to administer the estate according to the 
decedent's Will and the intent deduced therefrom.


This principle is inherent in the law of probate, in keeping with a due appreciation of the fiduciary obligations of the 
Executor. Where a power of sale is conferred by the Will and it is necessary for purpose of administration that assets 
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of the estate be liquidated, the Executor may properly exercise his power to sell without resort to the Probate Court. 
But where it is not necessary to make such liquidation in order to administer the estate, even under a general power of 
sale, the Probate Court should sanction the sale. In such event the requirements of Sec. 733.23 should be observed, 
failing which the proviso therein, "that no title shall pass until by order of the county judge the sale shall be authorized 
or confirmed", would apply.


Under our views herein expressed, no question arises as to the jurisdiction of the County Judge to make the order 
complained of. No question of title to real estate exists, because title did not effectually pass without prior authorization 
or subsequent confirmation by the County Judge. The presence of the grantee Johnson before the Court as a party to 
the proceeding was not essential because she was charged with notice that she was dealing with an asset of a 
decedent's estate which was under the supervision and control of the County Judge. The rule of caveat emptor applies 
to Executors' sales of realty. Fletcher v. Rickey, 1934, 114 Fla. 563, 154 So. 148; 33 C.J.S. Executors and 
Administrators § 320, p. 1367.


It follows that the order of the County Judge appealed must be and is


Affirmed.


LILES, Acting C.J., and OVERSTREET, MURRAY W., Associate Judge, concur.


[1] 733.22: Sale pursuant to will. 


In every case where a power is given in a will to sell or dispose of property of the estate, or any interest therein, a sale made under 
authority of such will by the executors, or such of them as qualify, or by the surviving executor or executors shall be valid. Sales made 
under authority of such will by the administrator with the will annexed, or by the administrator de bonis non shall also be valid if it 
appears from the will that the testator intended to confer such power to representatives of his estate other than the named executor 
or executors.


[2] 733.23: Sales where no power conferred. 


Whenever any administrator of a decedent dying intestate, or any executor or administrator with the will annexed whose testator has 
not conferred upon him a power of sale or whose testator has granted such power but that power is so limited by the will or by 
operation of law that it cannot be conveniently exercised, shall consider that it is for the best interest of the estate and of those 
interested therein that the property of the estate be sold for distribution or for any other purpose, the personal representative may sell 
the same at public or private sale; provided, however, that no title shall pass until by order of the county judge the sale shall be 
authorized or confirmed. Sales may be authorized before made or confirmed after made. Application for authorization or confirmation 
of sale shall be made by the sworn petition of the personal representative setting forth the reasons for such sale, a description of the 
property sold or proposed to be sold, and except when authorization or confirmation of the sale at the current market of stocks or 
bonds listed upon an established exchange is applied for, the price and terms of such sale.
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Select Year:   2007  Go


The 2007 Florida Statutes


Title XIV
TAXATION AND FINANCE


Chapter 198
ESTATE TAXES


View Entire Chapter


198.33  Discharge of estate, notice of lien, limitation on lien, etc.-- 


(1)  Where no receipt for the payment of taxes, or no affidavit or certificate of nonliability for taxes has 
been issued or recorded as provided for in this chapter, the property constituting the estate of the 
decedent in this state shall be deemed fully acquitted and discharged of all liability for estate and 
inheritance taxes under this chapter after a lapse of 10 years from the date of the filing with the 
department of an estate tax return, unless the department shall make out and file and have recorded in 
the public records of the county wherein any part of the estate of the decedent may be situated in this 
state, a notice of lien against the property of the estate, specifying the amount or approximate amount 
of taxes claimed to be due to the state under this chapter, which notice of lien shall continue said lien 
in force for an additional period of 5 years or until payment is made. Such notice of lien shall be filed 
and recorded in the book of deeds in the office of the clerk of the circuit court; provided, where no 
receipt for the payment of taxes, or no affidavit or certificate of nonliability for taxes, has been issued 
or recorded as provided for in this chapter, the property constituting the estate of the decedent in this 
state, if said decedent was a resident of this state at the time of death, shall be deemed fully acquitted 
and discharged of all liability for tax under this chapter after a lapse of 10 years from the date of the 
death of the decedent, unless the department shall make out and file and have recorded notice of lien 
as herein provided, which notice shall continue said lien in force against such property of the estate as 
is situate in the county wherein said notice of lien was recorded for an additional period of 5 years or 
until payment is made. 


(2)  Notwithstanding anything to the contrary in this section or this chapter, no lien for estate and 
inheritance taxes under this chapter shall continue for more than 20 years from the date of death of the 
decedent, whether the decedent be a resident or nonresident of this state. 


History.--s. 26, ch. 16015, 1933; CGL 1936 Supp. 1342(106); s. 6, ch. 28031, 1953; s. 10, ch. 29718, 1955; 


s. 2, ch. 57-108; ss. 21, 35, ch. 69-106; s. 1043, ch. 95-147; s. 8, ch. 99-208. 
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95 So.2d 244 (1956)


In re ESTATE of Carrie WILLIAMSON, Deceased.
Forrest HOFFMAN et al., Appellants,


v.
James O. MURPHY, Appellee.


October 10, 1956.
On Rehearing May 8, 1957.


Supreme Court of Florida. Special Division B.


Forrest Hoffman and Askew, Wehle, Earle & Holley, St. Petersburg, for appellants.


Ramseur, Bradham & Clark and Harris, Barrett, McGlothlin & Dew, St. Petersburg, for appellee.


PER CURIAM.


This cause came on to be heard on the motion of appellee to affirm the judgment appealed from pursuant to Rule 38 
of the rules of this court, 31 F.S.A., and it appearing to the court from an examination of the record that said motion is 
appropriate and seasonably made and that it is manifest that the questions raised on appeal are without substantial 
merit and need no further argument;


It is accordingly ordered, adjudged and decreed that the motion to affirm the judgment *245 appealed from be, and the 
same is, hereby granted, and the judgment is


245


Affirmed.


THOMAS, Acting Chief Justice, and ROBERTS, THORNAL and BUFORD, JJ., concur.


On Rehearing


THORNAL, Justice.


Appellant Hoffman, as administrator cum testamento annexo of the estate of Carrie Williamson, seeks reversal of an 
order of the Circuit Judge affirming an order of the County Judge by which the latter refused to strike a claim filed by 
Murphy against the Williamson estate.


The principal point involved is the effect of the appointment of an administrator cum testamento annexo upon 
discovery of a will subsequent to a previous appointment of an administrator.


The dates we mention herein are important. On May 7, 1954, appellant Hoffman was appointed administrator of the 
estate of Carrie Williamson, deceased. He qualified and on June 10, 1954, filed proof of publication of notice to 
creditors showing the first publication to have been made on May 13, 1954. On July 6, 1954, appellee Murphy filed a 
relatively small claim against the estate for services performed for the decedent. On July 26, 1954, Hoffman, as 
administrator, filed a petition to the County Judge whereby he presented an instrument purporting to be the will of 
Carrie Williamson. The will was admitted to probate. The County Judge thereupon appointed Hoffman administrator 
cum testamento annexo of the estate and revoked the letters of administration issued on May 7, 1954. Upon his 
appointment as administrator cum testamento annexo, Hoffman then published another notice to creditors and filed 
proof showing first publication thereof on July 31, 1954. On March 1, 1955, Murphy filed a new claim against the 
estate. It is important to note that this was not an amendment of the original claim. It was an entirely new claim in the 
amount of $101,810.25 for damages for alleged breach of an agreement to make a will. On April 22, 1955, Hoffman, 
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as administrator cum testamento annexo, and the beneficiaries under the will filed a motion to strike the claim of 
Murphy which had been filed on March 1, 1955. Upon hearing the motion to strike, the County Judge overruled the 
motion and denied the objections to the claim. An appeal to the Circuit Court resulted in an affirmance of the order of 
the County Judge. Reversal of this order of affirmance by the Circuit Judge is now sought by this appeal.


Appellant Hoffman, as administrator cum testamento annexo, contends that the publication of the second notice to 
creditors is merely surplusage, that Murphy was bound by the first notice to file any claim he had against the estate 
within eight months from May 13, 1954, the date of the original publication. The conclusion is tendered that the second 
claim filed by Murphy was barred by our statute of nonclaims.


It is Murphy's contention that the appointment of Hoffman as administrator cum testamento annexo was the equivalent 
of opening an entirely new administration proceeding, that Hoffman by the second notice to creditors invited the filing 
of further claims and that, therefore, his second claim was timely filed.


We find no provision of our Probate Act which concludes the point under consideration. Section 733.15, Florida 
Statutes, F.S.A., provides in substance that every personal representative after taking out letters testamentary or of 
administration shall cause a notice to creditors to be published once each week for four consecutive weeks. Section 
733.16, Florida Statutes, F.S.A., which is our so-called statute of nonclaims, provides in part that any claim not filed 
with the County Judge "within eight months from the time of the first *246 publication of the notice to creditors shall be 
void". Section 732.44(7), Florida Statutes, F.S.A., provides for the appointment of an executor or administrator cum 
testamento annexo with revocation of letters of administration upon discovery of a will subsequent to the granting of 
letters of administration.


246


Strangely enough there are no controlling precedents governing the disposition of the problem at hand. Very thorough 
and well-prepared briefs of counsel for both parties fail to reveal any decisions of this or other courts concluding the 
matter. Our own research likewise has failed to produce a directly analogous precedent. So far as we have been able 
to determine we are here dealing with a situation of initial impression. We must, therefore, reason from certain well-
established principles in order to arrive at our conclusion.


We start with the proposition that administration proceedings are proceedings in rem. The estate administered upon is 
considered the "rem". By "administration proceeding" as here employed, we have reference to all types of proceedings 
for administering the estates of decedents in a probate court whether pursuant to a will or in accord with the laws 
governing intestacy. Pitts v. Pitts, 120 Fla. 363, 162 So. 708; Street v. Crosthwait, 134 Fla. 158, 183 So. 820. In accord 
with this proposition it may be noted from Section 733.16, Florida Statutes, F.S.A., that the claim of a creditor is 
required to be "filed in the office of the county judge". Our earlier statutes required that the claim be "presented" to the 
personal representative. State Bank of Orlando & Trust Co. v. Macy, 101 Fla. 140, 133 So. 876, 78 A.L.R. 1119.


The personal representative, whether he be an administrator or executor, has no power to waive the requirements of 
the statute with reference to the filing of the claim. In re Woods' Estate, 133 Fla. 730, 183 So. 10, 117 A.L.R. 1202; 
American Surety Co. of New York v. Murphy, 151 Fla. 151, 9 So.2d 355. See also, Probate Claims in Florida by 
Wilson and McGehee, Fla. Law Rev., Vol. 1, No. 1, p. 1 (pp. 13-14).


We have held it to be a matter of public policy in this state that the estates of decedents shall be speedily and finally 
determined with dispatch. It is pursuant to this policy that statutes of nonclaim such as the one under consideration 
have been enacted by the Legislature. While it is not the purpose of the Probate Act to restrict unreasonably the rights 
of creditors, it is nonetheless the objective of the Act to expedite and facilitate the settlement of estates in the interest 
of the public welfare and for the benefit of those interested in decedents' estates. In re Jeffries' Estate, 136 Fla. 410, 
181 So. 833.


Having in mind, therefore, these general rules governing the nature of administration proceedings and the aspects of 
public policy involved in the interpretation of our Probate Act, we move on to apply the principles to the matter before 
us.
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We must consider generally the validity of the appointment of the administrator and the effect of the discovery of the 
will upon the acts and doings of the administrator prior thereto. Although originally the rule may have been otherwise, it 
is now generally conceded that the discovery of a will and the issuance of letters testamentary after the appointment of 
an administrator for an estate does not render the grant of letters of administration void. It is only voidable. This leads 
to the result that all acts and things done by the administrator pursuant to the letters of administration are not open to 
collateral attack and are binding on the parties interested in the estate, including the subsequently named executor or 
administrator cum testamento annexo. 21 Am. Jur., Executors and Administrators, Section 165. In accord with this 
rule, the act of the administrator in publishing notice to creditors *247 is a valid and binding act of such validity and 
vitality that creditors of the estate are bound to take note of the notice and file their claims in accord with the 
requirements of the Probate Act. Bearing in mind that the administration proceeding is in rem, the act of the 
administrator in publishing the notice is not the act of an individual but rather the act of the estate itself. Consequently, 
when a will is subsequently discovered and an administrator cum testamento annexo appointed, he takes the estate 
as he finds it, subject to all proceedings theretofore had.


247


The language of the statute which requires revocation of letters of administration by employing the word "revoke" in 
and of itself recognizes that there is something to revoke. If the letters of administration were void or meaningless, it 
would be unnecessary to "revoke" them. In such a situation the estate has already published the notice to creditors 
and it is totally unnecessary for the subsequently appointed administrator cum testamento annexo or executor to 
publish another notice. A contrary rule could lead to an interminable situation directly contrary to the established policy 
of bringing estates to an expeditious closing. This is so for the obvious reason that conceivably there could be a 
number of successor personal representatives and under a rule different from the one we have announced, each 
would be required to publish an entirely new notice to creditors with the attendant eight months period for the filing of 
claims. The period of administration could be extended ad infinitum directly contrary to what we have said is a basic 
objective of our Probate Act. See Hewson v. Shelley, 2 Ch. 13, Ann.Cas. 1917B, p. 1119.


While admittedly we have found no precedents directly on the point, the decision of the Supreme Court of Alabama in 
Floyd v. Clayton, 67 Ala. 265, is strongly analogous in principle for the reason that it demonstrates a rule correlative to 
a situation such as the one before us. In the case cited the administrator published notice to creditors. A creditor filed a 
claim pursuant to the notice. Subsequently a will was discovered and an executor appointed pursuant thereto with 
revocation of the prior letters of administration. The creditor did not present his claim to the executor but relied on the 
previous presentation pursuant to notice published by the administrator. The Alabama court held that the grant of 
administration as in case of intestacy was voidable only and not void upon discovery of a will. It held that the creditor 
could legally deal with the administrator and that the notice published by the administrator was valid and binding on the 
estate. It was further held that the statute does not contemplate renewed or repeated presentation of claims as often 
as there may be changes in administration. Although this case involves the converse of the situation now before us, it 
clearly supports the conclusion which we here reach. For example, applying the rule of the Alabama case cited, the 
notice to creditors published by Hoffman, as administrator, was an act valid and binding on the estate. It was an act of 
the estate that served notice to all creditors to file their claims. The subsequent notice by the administrator cum 
testamento annexo was totally unnecessary surplusage. Consequently it could not in any measure affect the validity or 
the effectiveness of the first notice published by the administrator. The administrator cum testamento annexo could not 
waive the benefit which had accrued to the estate by the publication of the first notice. The administrator cum 
testamento annexo had no power to extend the statutory period for filing claims merely by publishing an unnecessary 
second notice. The result of this is that Murphy should have filed his claim within eight months from the initial 
publication by the administrator. The filing of the claim beyond the initial eight-month period but within eight months 
after the publication of the surplus and unnecessary second notice was not binding on the estate. The second claim 
filed by Murphy *248 was consequently filed too late to be enforceable and it should have been stricken on motion of 
the administrator cum testamento annexo. The objections of the administrator cum testamento annexo should have 
been sustained.


248


The judgment appealed from is reversed and the cause is remanded for further proceedings consistent herewith.


TERREL, C.J., HOBSON, J., and LUCKIE, Associate Justice, concur.
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Select Year:   2002  Go


The 2002 Florida Statutes


Title XXXVI
BUSINESS ORGANIZATIONS


Chapter 617
CORPORATIONS NOT FOR PROFIT


View Entire Chapter


617.0302  Corporate powers.--Every corporation not for profit organized under this act, unless 
otherwise provided in its articles of incorporation or bylaws, shall have power to: 


(1)  Have succession by its corporate name for the period set forth in its articles of incorporation. 


(2)  Sue and be sued and appear and defend in all actions and proceedings in its corporate name to the 
same extent as a natural person. 


(3)  Adopt, use, and alter a common corporate seal. However, such seal must always contain the words 
"corporation not for profit." 


(4)  Elect or appoint such officers and agents as its affairs shall require and allow them reasonable 
compensation. 


(5)  Adopt, change, amend, and repeal bylaws, not inconsistent with law or its articles of incorporation, 
for the administration of the affairs of the corporation and the exercise of its corporate powers. 


(6)  Increase, by a vote of its members cast as the bylaws may direct, the number of its directors so that 
the number shall not be less than three but may be any number in excess thereof. 


(7)  Make contracts and incur liabilities, borrow money at such rates of interest as the corporation may 
determine, issue its notes, bonds, and other obligations, and secure any of its obligations by mortgage 
and pledge of all or any of its property, franchises, or income. 


(8)  Conduct its affairs, carry on its operations, and have offices and exercise the powers granted by this 
act in any state, territory, district, or possession of the United States or any foreign country. 


(9)  Purchase, take, receive, lease, take by gift, devise, or bequest, or otherwise acquire, own, hold, 
improve, use, or otherwise deal in and with real or personal property, or any interest therein, wherever 
situated. 


(10)  Acquire, enjoy, utilize, and dispose of patents, copyrights, and trademarks and any licenses and 
other rights or interests thereunder or therein. 


(11)  Sell, convey, mortgage, pledge, lease, exchange, transfer, or otherwise dispose of all or any part 
of its property and assets. 
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(12)  Purchase, take, receive, subscribe for, or otherwise acquire, own, hold, vote, use, employ, sell, 
mortgage, lend, pledge, or otherwise dispose of and otherwise use and deal in and with, shares and 
other interests in, or obligations of, other domestic or foreign corporations, whether for profit or not for 
profit, associations, partnerships, or individuals, or direct or indirect obligations of the United States, or 
of any other government, state, territory, governmental district, municipality, or of any instrumentality 
thereof. 


(13)  Lend money for its corporate purposes, invest and reinvest its funds, and take and hold real and 
personal property as security for the payment of funds loaned or invested except as prohibited by s. 
617.0833.


(14)  Make donations for the public welfare or for religious, charitable, scientific, educational, or other 
similar purposes. 


(15)  Have and exercise all powers necessary or convenient to effect any or all of the purposes for which 
the corporation is organized. 


(16)  Merge with other corporations both for profit and not for profit, domestic and foreign, if the 
surviving corporation is a corporation not for profit. 


History.--s. 24, ch. 90-179. 
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56 So.2d 505 (1952)


SARASOTA KENNEL CLUB, Inc.
v.


SHEA.


February 5, 1952.
Rehearing Denied February 23, 1952.


"Sarasota Kennel Club, Inc. Seal Joseph A. Cook Seal Pres. Joseph A. Cook Seal" 


Supreme Court of Florida, Division B.


Randolph Calhoun, Gale K. Greene and John R. Wood, all of Sarasota, for appellant.


Rosin, Paderewski & Lewis, Sarasota, for appellee.


MATHEWS, Justice.


This is a suit on a promissory note executed on November 18, 1939. Suit was instituted in May of 1946. One set of 
pleas were filed, and upon motion were stricken as sham pleas. The defendant was given time to file amended pleas 
as it may be advised. Within the time allowed the defendant filed amended pleas.


Only two questions are presented. The first question is: Did the Court err in granting appellee's motion to strike as 
sham a plea which alleged that: "Said note is more than 5 years old and barred by the Statute of Limitations"?


No impression seal appeared upon the note. It was not an ordinary note such as you would secure from a bank where 
the blanks were to be filled in. It was a typewritten note prepared for this particular occasion. The note was signed as 
follows:


The word "seal" was typewritten in after the name of the corporation, and after the name of the President of the 
Corporation, and after the name of Joseph A. Cook, individually. It is urged by the appellant that this note is not under 
seal because no impression seal adopted by the corporation was used. There is no merit in this contention. This 
question was settled many years ago in the case of Campbell v. McLaurin Investment Co., 74 Fla. 501, 77 So. 277.


The second question is: Did the Court commit error in striking as a sham plea the appellant's plea, which reads as 
follows: "For Fifth Plea your defendant says that there was no consideration of said note in that Sarasota Kennel Club, 
Inc., was not indebted to the plaintiff at the time, had received no benefits from the said plaintiff, well knew the 
defendant corporation had received no benefits or consideration for the execution of said note at the time same was 
executed"?


After this plea was filed, the appellee filed a motion to strike the same as a sham plea, and an affidavit setting forth in 
considerable detail the facts surrounding the execution and delivery of the note and the delivery of the money and the 
reason why the defendant needed the money and what it was used for. Thereafter the defendant was given due and 
timely notice of *506 a hearing upon this motion to strike and the case came on to be heard. The defendant had ample 
opportunity to file a counter-affidavit as to the facts alleged in this motion and affidavit, or to offer evidence at the time 
of the hearing on this motion. The defendant filed no counter-affidavit and offered no evidence. Therefore, there was 
no dispute whatsoever as to the facts set forth in the motion and affidavit at the time of the hearing on the motion. The 
sworn plea of the defendant did not deny any of the facts set forth in the motion or affidavit of the plaintiff below, 
appellee here. The procedure was in full compliance with the rule relating to sham pleas. There is no merit in this 
assignment of error.


506


Affirmed.
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SEBRING, C.J., and CHAPMAN and ROBERTS, JJ., concur.
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Select Year:   2009  Go


The 2009 Florida Statutes


Title XL
REAL AND PERSONAL 


PROPERTY


Chapter 712
MARKETABLE RECORD TITLES TO REAL 


PROPERTY


View Entire 
Chapter


712.01  Definitions.--As used in this law: 


(1)  The term "person" as used herein denotes singular or plural, natural or corporate, private or 
governmental, including the state and any political subdivision or agency thereof as the context for the 
use thereof requires or denotes and including any homeowners' association. 


(2)  "Root of title" means any title transaction purporting to create or transfer the estate claimed by any 
person and which is the last title transaction to have been recorded at least 30 years prior to the time 
when marketability is being determined. The effective date of the root of title is the date on which it 
was recorded. 


(3)  "Title transaction" means any recorded instrument or court proceeding which affects title to any 
estate or interest in land and which describes the land sufficiently to identify its location and 
boundaries. 


(4)  The term "homeowners' association" means a homeowners' association as defined in s. 720.301, or an 
association of parcel owners which is authorized to enforce use restrictions that are imposed on the 
parcels. 


(5)  The term "parcel" means real property which is used for residential purposes that is subject to 
exclusive ownership and which is subject to any covenant or restriction of a homeowners' association. 


(6)  The term "covenant or restriction" means any agreement or limitation contained in a document 
recorded in the public records of the county in which a parcel is located which subjects the parcel to 
any use restriction which may be enforced by a homeowners' association or which authorizes a 
homeowners' association to impose a charge or assessment against the parcel or the owner of the parcel 
or which may be enforced by the Florida Department of Environmental Protection pursuant to chapter 
376 or chapter 403. 


History.--s. 1, ch. 63-133; s. 11, ch. 65-420; s. 1, ch. 81-242; s. 1, ch. 97-202; s. 56, ch. 2000-258; s. 16, 


ch. 2000-317. 
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441 So.2d 1105 (1983)


In re the ESTATE OF Lester O. SCHRIVER, Deceased.
Louise A. SCHRIVER, Appellant,


v.
Merritt L. SCHRIVER, Etc., Appellee.


No. 83-42.


November 3, 1983.
Rehearing Denied December 2, 1983.


District Court of Appeal of Florida, Fifth District.


Stewart Andrew Marshall, III, of Stewart Andrew Marshall, III, P.A., Moreland, Palmer & Marshall, a partnership 
including professional associations, Winter Park, for appellant.


John DeM. Haines of Winderweedle, Haines, Ward & Woodman, P.A., Winter Park, for appellee.


*1106 DAUKSCH, Judge.1106


This is an appeal from an order in a probate case. The question on appeal is whether the donee of a Durable Family 
Power of Attorney can make a binding election for the donor/widow to take an elective share of the widow's deceased 
husband's estate. The trial court said no; we say yes.


In 1974 the legislature created a new power of attorney called a durable family power of attorney which was a means 
by which the family members could help a potentially disabled or incompetent person in handling that person's legal, 


business and property affairs.[1] This law has the beneficial effect of avoiding the time, expense and embarrassment 
involved in having to establish guardianships for incompetent persons. The power to act under a durable family power 
of attorney may be conferred on only certain family members and the statute is explicit in what cannot be done by the 
donee. It is not specific as to what can be done. Essentially the only property not "subject to" the durable family power 
of attorney, according to the statute, is homestead property held in tenancy by the entirety. Even that can be alienated 
with the joinder of the spouse, when Section 709.08(3), Florida Statutes (1981) is considered in its entirety. The 
essential difference this statute creates between the usual general power of attorney and a durable family power of 
attorney is that the latter allows the continued authority to act during a period of incapacity or incompetency, except as 
the statute otherwise provides. See § 709.08(2), Fla. Stat. (1981).


The durable power of attorney in this case was executed in July, 1981 and authorized the donor's daughter to "execut
(e) ... any instrument which may be requisite ... to effectuate any ... thing pertaining ... to me." Of course, it does not 
say so in such words — the words used *1107 are obviously meant to be all-inclusive to allow the donee to do any 
legal act the donor could do on her own. We interpret the statute and document to authorize the donee's signing 
documents which secure and protect any legal interest of the donor.


1107


Lester O. Schriver died in August 1981 some two months after executing his will which left nothing to his wife of five 
years, Louise. The will said:


It is my intent that my present wife, Louise Schriver, should not participate in my estate in that her own 
estate is entirely adequate to provide for her care. It has been our desire during our relatively short 
marriage that our estates should remain separate and pass to our respective children.


In September, 1981, Nancy Trull, Louise's daughter by another marriage signed an "election to take elective share" for 
her mother pursuant to the "durable power of attorney," a certified copy of which was attached to the election. Section 
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732.201, et seq. covers the surviving spouse's rights to an elective share of a decedent's estate and is designed to 
permit such spouse to get a greater share of the decedent's estate than she might be able to get under a will. This is 
what happened here — the will excluded the spouse and she, through her attorney in fact, chose to take the statutory 
elective share, which consists of 30% of the fair market value of the estate property after deductions for claims and 
liens against the estate and its assets. See: §§ 732.206, 732.207, Fla. Stat. (1981).


In our consideration of this case we have weighed the arguments of the parties and considered the intent of the 
legislature as we perceive it. The appellee makes an argument that we should look to the intentions of the testator and 
cause his will to be enforced. Appellee cites First National Bank of St. Petersburg v. MacDonald, 100 Fla. 675, 130 So. 
596 (1930), and emphasizes that this case declared that the guardian of a widow could not elect for the widow to take 
her dower rights as opposed to under a will. The court said only the widow herself could do that. MacDonald was 


decided before we had elective shares, before dower was abolished, before Section 732.210[2] was enacted and 
without regard to any of these things. MacDonald holds: "our statute does not in words or by fair implication extend the 
right to renounce the provisions of the husband's will to his insane widow or to her guardian for her." 130 So. at 598. 
When this statement and the current statutory provisions are considered together we are compelled to the conclusion 
that MacDonald is supportive of appellant's position, and this opinion, rather than appellee's. In Section 732.210, 
Florida Statutes (1981) the legislature expressly gives two persons the power to exercise an election: the surviving 
spouse or the guardian of her property. Paraphrasing MacDonald, the current statute on elective share clearly in words 
authorizes someone other than the widow herself to make the election. The holder of a durable family power of 
attorney is appointed by the donor of the power, and essentially performs the same functions as would a court 
appointed guardian. While not a "guardian" in the legal sense, the attorney in fact has fiduciary duties similar in nature.


Without regard to exactly who the legislature meant in Section 732.210(2), and even if it meant the more restrictive 
court appointed guardian of the property, we find it easy, and more appropriate, to say that the donee of a durable 
family power of attorney falls within Section 732.210(1). This is because according to the terms of the power of 
attorney and the statute governing powers of attorney, the act of the donee is the act of the surviving spouse.


We attach great significance to the legislature's directions in Section 732.210(2), "The court having jurisdiction of the 
probate *1108 proceeding shall determine the election as the best interests of the surviving spouse require." This can 
be said in another way: When the will of the testator and the wishes of the surviving spouse collide, then the wishes 
prevail over the will to the extent of an elective share. It can hardly be said that it is against the interest of the surviving 
spouse to opt to take an elective share in this case since the will left her nothing.


1108


The donee of the durable family power of attorney had the authority to exercise the right of election to the elective 
share and the trial court erred in declaring otherwise. The orders and judgment against the widow's elective share 
rights are reversed and this cause is remanded for entry of an order confirming the right of the widow to her elective 
share and such further proceedings as are necessary to distribute the estate accordingly.


REVERSED and REMANDED.


ORFINGER, C.J., and COWART, J., concur.


[1] Section 709.08, Florida Statutes (1981) provides: 


Durable family power of attorney. —


(1) A principal may create a durable family power of attorney designating his spouse, parent, child, whether natural or adopted, 
brother, or sister his attorney in fact by executing a power of attorney. Such power of attorney shall be in writing, shall state the 
relationship of the parties, and shall include the words, "This durable family power of attorney shall not be affected by disability of the 
principal except as provided by statute" or similar words clearly showing the intent of the principal that the power conferred on the 
attorney in fact shall be exercisable from the date specified in the instrument, notwithstanding a later disability or incapacity of the 
principal, unless otherwise provided by statute. All acts done by the attorney in fact pursuant to the power conferred during any period 
of disability or incompetence shall have the same effect, and inure to the benefit of and bind the principal or his heirs, devisees, and 
personal representatives, as if the principal were competent and not disabled.
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(2) The durable family power of attorney shall be nondelegable and shall be valid until such time as the donor shall die, revoke the 
power, or be adjudged incompetent. At any time, a petition to determine competency of the donor or a petition to appoint a guardian 
for the donor has been filed, the durable family power of attorney shall be temporarily suspended. Notice of the pending petition shall 
be given to all known donees of the power. The power shall remain suspended until the petition is dismissed, withdrawn, or the donor 
adjudged competent, at which time the power shall be automatically reinstated and any exercise of the power shall be valid. If the 
donor is adjudged incompetent, the power shall be automatically revoked.


(3) Property subject to the durable family power of attorney shall include all real and personal property owned by the donor, the 
donor's interest in all property held in joint tenancy, the donor's interest in all nonhomestead property held in tenancy by the entirety, 
and all property over which the donor holds a power of appointment. Nothing in this section shall permit the donee of a durable family 
power of attorney, when the donor is married, to mortgage or convey homestead property without the joinder of the spouse or the 
spouse's legal guardian, but the joinder may be accomplished through the exercise of a power of attorney.


(4) Whenever an emergency shall arise between the time a petition is filed and an adjudication is made regarding the competency of 
the donor, the donee of the durable family power of attorney may petition the court for permission to exercise the power. The petition 
shall specify the emergency, the property involved, and the proposed action of the donee. No exercise of the power by the donee 
during this time period shall be valid without the permission of the court.


[2] Section 732.210 Florida Statutes (1981) states: 


By whom exercisable. — The right of election may be exercised:


(1) By the surviving spouse.


(2) By a guardian of the property of the surviving spouse. The court having jurisdiction of the probate proceeding shall determine the 
election as the best interests of the surviving spouse require.
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Select Year:   2005  Go


The 2005 Florida Statutes


Title XLII
ESTATES AND TRUSTS


Chapter 737
TRUST ADMINISTRATION


View Entire Chapter


737.404  Powers exercisable by joint trustees; liability.-- 


(1)  Any power vested in three or more trustees may be exercised by a majority, but a trustee who has 
not joined in exercising a power is not liable to the beneficiaries or to others for the consequences of 
the exercise, and a dissenting trustee is not liable for the consequences of an action in which the 
dissenting trustee joins at the direction of the majority of the trustees if the dissent is expressed in 
writing to the other cotrustees at or before the time of the action. 


(2)  If two or more trustees are appointed to perform a trust and any of them is unable or refuses to 
accept the appointment or, having accepted, ceases to be a trustee, the surviving or remaining trustees 
shall perform the trust and succeed to all the powers, duties, and discretionary authority given to the 
trustees jointly. 


(3)  This section does not excuse a cotrustee from liability for failure either to participate in the 
administration of the trust or to attempt to prevent a breach of trust. 


History.--s. 1, ch. 74-106; s. 1045, ch. 97-102; s. 17, ch. 2003-154. 


Note.--Created from former s. 691.04. 
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TN 13.01.04 Reversionary Interests in Abutting Streets  


An owner of a subdivision lot abutting a ten-foot alley which has been abandoned executed a 
quitclaim deed to his half of the alleyway. However, his lot is encumbered by a mortgage previously 
executed by him in which the lot is described by number according to the plat. The Fund Member 
requested The Fund's opinion as to whether a release from the mortgagee is necessary to clear the 
five-foot strip.  


The reversionary interest of a subdivision lot owner in an abutting street or alley is acquired 
purely as an incident to his ownership of the lot and passes with the lot, at least unless it is 
specifically provided otherwise in a conveyance or unless the reversionary interest in the street is 
reserved to the dedicator and assigns. See Sec. 177.085, F.S., and TN 24.01.03. See Smith v. Horn, 
70 So.435 (Fla. 1915); New Fort Pierce Hotel Co. v. Phoenix Tax Title Corp., 171 So.525 (Fla. 
1936); Buckels v. Tomer, 78 So.2d 861 (Fla. 1955); and Servando Building Company v.‘Zimmerman, 
91 So.2d 289 (Fla. 1956). See Title Standards 11.3, .4 and .5. In other words there can be no question 
that conveyances in such a chain of title, describing only the lot by lot number and block, carried 
with it the reversionary interest in the street, and a deed executed by the present owner of the lot 
under the same circumstances would pass such reversionary interest. We can see no distinction 
whatever between a conveyance and a mortgage under the same circumstances. It is The Fund's view 
that the mortgagee, after purchase of the property at a foreclosure sale, would acquire the same 
reversionary interest in the street as the mortgagor had.  


Accordingly, unless a release of the strip is obtained from the mortgagee, a title policy covering 
the strip without an exception for the mortgage should not be issued. 


 








Select Year:   2002  Go


The 2002 Florida Statutes


Title XXXVI
BUSINESS ORGANIZATIONS


Chapter 607
CORPORATIONS


View Entire Chapter


607.1622  Annual report for Department of State.-- 


(1)  Each domestic corporation and each foreign corporation authorized to transact business in this state 
shall deliver to the Department of State for filing a sworn annual report on such forms as the 
Department of State prescribes that sets forth: 


(a)  The name of the corporation and the state or country under the law of which it is incorporated; 


(b)  The date of incorporation or, if a foreign corporation, the date on which it was admitted to do 
business in this state; 


(c)  The address of its principal office and the mailing address of the corporation; 


(d)  The corporation's federal employer identification number, if any, or, if none, whether one has been 
applied for; 


(e)  The names and business street addresses of its directors and principal officers; 


(f)  The street address of its registered office and the name of its registered agent at that office in this 
state; 


(g)  Whether the corporation has liability for intangible taxes under s. 199.032. The Department of State 
shall annually prepare a list of those corporations that have indicated no intangible tax liability, and 
provide such list to the Department of Revenue; 


(h)  Language permitting a voluntary contribution of $5 per taxpayer, which contribution shall be 
transferred into the Election Campaign Financing Trust Fund. A statement providing an explanation of 
the purpose of the trust fund shall also be included; and 


(i)  Such additional information as may be necessary or appropriate to enable the Department of State 
to carry out the provisions of this act. 


(2)  Proof to the satisfaction of the Department of State that on or before May 1 such report was 
deposited in the United States mail in a sealed envelope, properly addressed with postage prepaid, shall 
be deemed compliance with this requirement. 


(3)  If an annual report does not contain the information required by this section, the Department of 
State shall promptly notify the reporting domestic or foreign corporation in writing and return the report 
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to it for correction. If the report is corrected to contain the information required by this section and 
delivered to the Department of State within 30 days after the effective date of notice, it is deemed to 
be timely filed. 


(4)  Each report shall be executed by the corporation by an officer or director or, if the corporation is in 
the hands of a receiver or trustee, shall be executed on behalf of the corporation by such receiver or 
trustee, and the signing thereof shall have the same legal effect as if made under oath, without the 
necessity of appending such oath thereto. 


(5)  The first annual report must be delivered to the Department of State between January 1 and May 1 
of the year following the calendar year in which a domestic corporation was incorporated or a foreign 
corporation was authorized to transact business. Subsequent annual reports must be delivered to the 
Department of State between January 1 and May 1 of the subsequent calendar years. 


(6)  Information in the annual report must be current as of the date the annual report is executed on 
behalf of the corporation. 


(7)  If an additional updated report is received, the department shall file the document and make the 
information contained therein part of the official record. 


(8)  Any corporation failing to file an annual report which complies with the requirements of this section 
shall not be permitted to maintain or defend any action in any court of this state until such report is 
filed and all fees and taxes due under this act are paid and shall be subject to dissolution or cancellation 
of its certificate of authority to do business as provided in this act. 


(9)  The department shall prescribe the forms on which to make the annual report called for in this 
section and may substitute the uniform business report, pursuant to s. 606.06, as a means of satisfying 
the requirement of this part. 


History.--s. 156, ch. 89-154; s. 168, ch. 90-179; s. 30, ch. 91-107; s. 10, ch. 91-112; s. 26, ch. 92-319; s. 6, 


ch. 99-218. 
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547 So.2d 666 (1989)


Marie IANDOLI, Appellant,
v.


Angelina IANDOLI, As Personal Representative of the Estate of Lewis E. Iandoli, Appellee.


No. 87-1640.


June 21, 1989.
Rehearing Denied August 30, 1989.


District Court of Appeal of Florida, Fourth District.


*667 Giselle D. Lylen of Hoffman & Hertzig, P.A., Coral Gables, for appellant.667


John W. Douglass and Cecil T. Farrington, Fort Lauderdale, for appellee.


HERSEY, Chief Judge.


The issue in this appeal is the propriety of a final judgment in probate proceedings authorizing the sale of a residuary 
asset of the estate to a residuary devisee who was also the personal representative.


The will of the decedent left one-half of the residuary to the surviving spouse, Angelina Iandoli. She was also named 
as personal representative and is the appellee here. The other one-half of the residuary was left to Marie Iandoli, the 
decedent's daughter by a previous marriage, who is the appellant. Because of the impact of death taxes on the 
residuary, the actual shares of the residue are unequal, but that is not material to the issues involved in this appeal.


Among the assets of the estate was a shopping center valued at $7,000,000. Because this asset was not amenable to 
partition for distribution, the personal representative decided to sell it. The acrimonious relationship between the two 
residuary beneficiaries was cited as the reason that an in kind distribution creating a cotenancy would not be a viable 
alternative.


Appellee, as one of the two residuary beneficiaries, proposed to buy the shopping center at the stated value of 
$7,000,000. There is no supportable contention that the value is more or less than this figure, but appellant 
nonetheless contested the sale. The will contained a general power of sale. However, in recognition of the potential 
difficulty posed by section 733.610, Florida Statutes (1985), appellee petitioned for approval of the sale. That petition 
was granted, resulting in this appeal.


The factual issue which dominated the four-day hearing below was whether the property was severable; that is, 
whether it could be divided into two parts for in kind distribution with each part being able to function independently. 
The trial court made a substantiated finding that it could not.


A subordinate factual issue was whether the parties could effectively operate the shopping center as a cotenancy, and 
again the finding was negative.


Both findings support a conclusion that appellee was proceeding in good faith. We will not substitute our judgment for 
that of the trial court on these factual issues which are supported by substantial competent evidence. Ocean View 
Towers, Inc. v. First Fidelity Savings and Loan Association, 521 So.2d 325 (Fla. 4th DCA 1988).


The trial court relied in part on the factors explicated in In re Granger, 318 So.2d 509 (Fla. 1st DCA 1975), to support 
its conclusions that an inquiry into "necessity" for the sale is not appropriate where the will confers a general power of 
sale. The final judgment tracks each of the Granger factors in order to lend support to the ultimate approval of the 
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proposed sale. We approve the Granger analysis while recognizing that it is not intended to foreclose other lines of 
inquiry where a conflict of interest issue is made by the pleadings.


Appellant's additional arguments are that the sale benefits appellee to the detriment of appellant, that the figure of 
$7,000,000 represents a depressed value for the property, that the final judgment creates an option rather than a firm 
commitment and that the court erred in finding that appellant never made an offer, herself, to purchase the property.


No useful purpose would be served by a recital of the evidence on these issues and we therefore conclude with the 
observation that the trial court's findings on these, as on the issues discussed earlier, were supported by substantial 
competent evidence.


Accordingly, we affirm.


AFFIRM.


DOWNEY and ANSTEAD, JJ., concur.
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821 So.2d 1276 (2002)


In re ESTATE OF Jack HAMEL,
Karyn H. White, individually and as Personal Representative of the Estate of Jack Hamel, 


Appellant,
v.


Theodore Parker, P.A., a Florida corporation, Appellee.


No. 2D01-2189.


August 7, 2002.


District Court of Appeal of Florida, Second District.


*1277 Stanley A. Goldsmith, Sarasota, for Appellant.1277


Theodore Parker of Theodore Parker, P.A., Sarasota, for Appellee.


ALTENBERND, Judge.


Karen H. White, individually and as personal representative of the estate of her father, Jack Hamel, appeals an order 
denying a petition to determine homestead. Theodore Parker, P.A., a creditor of Mr. Hamel's estate, objected to the 
determination. The trial court correctly ruled that a condominium owned by Mr. Hamel was homestead on the date of 
his death. Mr. Hamel's will disposed of the condominium to his adult daughters through a residual clause that 
permitted the property to be distributed in kind. Because the daughters did not obtain an order determining homestead 
before they sold the condominium to fulfill a contract of sale executed by their father prior to his death, the trial court 
decided that the constitutional homestead protection from creditors' claims did not inure to these heirs. We conclude 
that the homestead protection inured to these heirs at the time of Mr. Hamel's death and that a judicial determination of 
homestead is not the controlling factor in this case. We therefore reverse the trial court's order.


The narrow, dispositive issue in this case is whether, prior to the entry of an order determining homestead, a 
decedent's heirs lose homestead protection if they transfer homestead property in compliance with a decedent's 
contract for sale when the heirs inherit the property through a residual clause in a will that permits the property to be 
distributed in kind. Under these circumstances, we conclude that homestead protection from creditors' claims does 
inure to the heirs.


The facts in this case are undisputed. Mr. Hamel executed a will on November 28, 1990. The will is not a detailed 
document and made no specific bequest of homestead property. Instead, any and all real property owned by Mr. 
Hamel was devised through the residuary clause. It directed that the "rest, residue and remainder of decedent's 
property of whatever kind or nature and wherever situate" be divided equally among his surviving children. The will 
further allowed the personal *1278 representative "to distribute in kind or in money, or partly in each."1278


Shortly before his death, Mr. Hamel entered into a contract to sell his residence, a condominium in Sarasota County. 
Mr. Hamel died on January 14, 2000, prior to the closing of the transaction. He was survived by both of his adult 
children, Ms. White and her sister, Kim Hamel.


Mr. Hamel's will was admitted to probate, and letters of administration were issued to Ms. White as his designated 
personal representative on February 28, 2000. Later that day, Ms. White participated in a closing on the sale of Mr. 
Hamel's condominium. Because the probate court had not yet determined that the condominium was homestead 
property, the buyer required two deeds, one from Ms. White as personal representative in the event the property was 
later determined to not be homestead, and one from Ms. White and Ms. Hamel as individuals, in the event the property 
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was later determined to be homestead. The net proceeds of the sale, approximately $900,000, were placed in escrow 
pending a decision on the homestead status of the property.


Ms. White issued notice of the administration of the estate. Mr. Parker, an attorney who had provided services to Mr. 
Hamel, filed two claims on behalf of his professional association against Mr. Hamel's estate. Other claims were also 
filed. If the proceeds from the sale of Mr. Hamel's condominium are entitled to homestead protection, the probate 
estate apparently will be insufficient to pay in full the timely claims of all creditors.


Ms. White filed a petition to determine homestead property on October 6, 2000. Mr. Parker filed a motion in opposition 
to the petition to determine homestead. Mr. Parker was the only creditor to contest the homestead determination and 
the only creditor to appear at the hearing on this issue.


The trial court denied the petition to determine homestead. It issued an order finding that, although the condominium 
was the homestead property of Mr. Hamel at the time of his death, the property was converted to dollars before a 
formal homestead determination could occur, and therefore, the proceeds of the sale were not exempt from the claims 
of creditors. Ms. White appeals this order.


The parties agree that the condominium was the homestead property of Mr. Hamel when he died. As such, it was 
exempt from the claims of Mr. Hamel's creditors pursuant to article X, section 4 of the Florida Constitution. The parties 
also agree that, generally, homestead property passes free of claims of the decedent's creditors if the devisee of the 
property under the will is an heir of the decedent, that is, someone within the class of persons who could be a 
beneficiary of the decedent under the laws of intestacy. See Snyder v. Davis, 699 So.2d 999, 1002 (Fla. 1997); Monks 
v. Smith, 609 So.2d 740, 742 (Fla. 1st DCA 1992). Mr. Hamel's two daughters clearly meet this requirement. See § 
732.103(1), Fla. Stat. (2000) (designating lineal descendants as beneficiaries of intestate estates).


The parties disagree, however, on the application of these basic rules to the facts of this case. Each side has argued 
its case well and in detail. Mr. Parker primarily argues that, although the property was Mr. Hamel's homestead on the 
date of his death and his daughters were heirs, the property became an asset of the probate estate until an order 
determining homestead could be obtained. Because the property was sold before such a determination was made, he 
argues that the homestead status was destroyed and the proceeds from the homestead became an *1279 estate 
asset subject to creditor's claims. He seems to concede that the proceeds would have been protected if the sale had 
been deferred until after the entry of an order determining homestead.


1279


Ms. White argues that the heirs' right to homestead protection attached at the moment of the decedent's death. She 
maintains that the property never entered the estate. Even if the property became an asset of the probate estate for 
the purposes of administration, she argues that the homestead status was established by the law and the facts at the 
time of death and that subsequent events did not change the status of the property. Accordingly, she asserts that the 
probate court was obligated to enter an order declaring the condominium as homestead property.


There was a time in history when only decedents without children could dispose of a homestead by will. See Walker v. 
Redding, 40 Fla. 124, 23 So. 565, 566 (1898) (citing art. X, § 4, Fla. Const. (1885)). Unless the decedent had no 
children, the homestead was not considered a part of the probate estate and descended to the appropriate heirs by 


operation of law. See Hedick v. Hedick, 38 Fla. 252, 21 So. 101 (1896).[1] In 1968, the Florida Constitution was revised 
to allow a devise of homestead unless a decedent was survived by a spouse or minor children. Art. X, § 4(c), Fla. 
Const. (1968).


Despite the change in the constitution, Florida courts have continued to hold that homestead does not become a part 
of the probate estate unless a testamentary disposition is permitted and is made to someone other than an heir, i.e., a 
person to whom the benefit of homestead protection could not inure. See Clifton v. Clifton, 553 So.2d 192, 194 n. 3 
(Fla. 5th DCA 1989) (noting, "[h]omestead property, whether devised or not, passes outside of the probate estate"); 
Cavanaugh v. Cavanaugh, 542 So.2d 1345, 1352 (Fla. 1st DCA 1989) (holding transfer of probate jurisdiction to circuit 
court did not change law that homestead is not asset of probate estate). See also § 733.607(1), Fla. Stat. (2000) 
(requiring a personal representative to take control of all of the decedent's property "except the protected homestead").
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Some opinions, however, have recognized that homestead property can become part of the probate estate in unusual 
circumstances. The best, and perhaps the only, recognized exception to the general rule occurs when the will 
specifically orders that the property be sold and the proceeds be divided among the heirs. See Knadle v. Estate of 
Knadle, 686 So.2d 631 (Fla. 1st DCA 1996); Estate of Price v. W. Fla. Hosp., Inc., 513 So.2d 767 (Fla. 1st DCA 
1987). Mr. Parker attempts to extend this exception to a situation in which the personal representative is given the 
option to distribute the property either in kind or through the proceeds of a sale.


This court interpreted Price narrowly in Tudhope v. Rudkin (In re Estate of Tudhope), 595 So.2d 312 (Fla. 2d DCA 


1992), and we continue to do so today.[2] Generally, *1280 property rights passing by virtue of the death of a person 
vest at the time of death. See § 732.101(2), Fla. Stat. (2000) (involving intestate estates); § 732.514, Fla. Stat. (2000) 
(involving devises); Rice v. Greenberg (In re Estate of Rice), 406 So.2d 469, 473 (Fla. 3d DCA 1981) (involving 
remainder interests); Estate of Broome, 375 So.2d 594 (Fla. 5th DCA 1979) (involving dower). The same has been 
held true for homestead. See Wilson v. Fla. Nat'l Bank & Trust Co., 64 So.2d 309, 313 (Fla.1953) (holding that 
appropriate time to determine homestead status is at death of the decedent, regardless of whether property thereafter 
continues to be homestead). If the property is homestead on the date of death, the homestead protection is impressed 
upon the land and the protection from creditors' claims inures to the benefit of the heirs to whom the property is 
devised. See Bartelt v. Bartelt, 579 So.2d 282, 283 (Fla. 3d DCA 1991) (noting, "[t]he test is not how title was 
devolved, but rather to whom it passed").


1280


Moreover, homestead rights exist and continue even in the absence of a court order confirming the exemption. See 
Raulerson v. Peeples, 77 Fla. 207, 81 So. 271 (1919); Clifton, 553 So.2d at 194; Cavanaugh, 542 So.2d at 1351. 
Thus proceedings to determine whether a property is homestead are permissive, not required. See Fla. Prob. R. 5.405
(a) (providing an interested person may file a petition to determine homestead property); Clifton, 553 So.2d at 194. 
Generally, petitions to determine homestead are initiated for the practical purposes of changing record title to the 
property or releasing the personal representative of any obligation regarding the property. See Rohan Kelley, 
Homestead Made Easy, Part I: Understanding the Basics, 65 Fla. B.J. 17, 20 (Mar.1991). Such proceedings are 
similar to actions for declaratory relief that explain or clarify existing rights rather than determine new rights.


In this case, it is not critical to decide whether the condominium was ever property of the estate. Instead, it is merely 
necessary to determine that the heirs' homestead rights vested prior to the time the property was converted to cash. 
Because this property does not fall into the narrow exception created in Price, we conclude that the heirs' homestead 
rights attached prior to the transfer and that the proceeds of that sale are protected from the claims of the decedent's 
creditors. See Thompson v. Laney, 766 So.2d 1087 (Fla. 3d DCA 2000); Tudhope, 595 So.2d 312.


We therefore reverse the order on appeal and remand for further proceedings consistent with this opinion.


STRINGER and DAVIS, JJ., concur.


[1] In fact, because the county courts had jurisdiction over probate matters and only circuit courts had jurisdiction to determine real 
property rights such as homestead, see Spitzer v. Branning, 135 Fla. 49, 184 So. 770 (1938), any proceeding to establish homestead 
had to be brought separately, outside of the probate estate. In 1976, jurisdiction over probate was transferred to the circuit courts, 
such that a circuit court could conceivably have general jurisdiction over both the homestead real property and the probate estate. 
See Cavanaugh v. Cavanaugh, 542 So.2d 1345, 1352 (Fla. 1st DCA 1989).


[2] Price is a very short opinion that does not elaborate on its reasoning. It is not entirely clear whether the heirs in Price could have 
demanded that the homestead not be sold, but rather be delivered to them in kind in light of their homestead rights.
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225 So.2d 177 (1969)


John E. WHALEY, Sr. and Minnie Sands Whaley, His Wife, Appellants,
v.


Herbert E. WOTRING, Joseph W. Gantt and Francis H. Gantt, His Wife, Appellees.


No. K-284.


July 10, 1969.
Rehearing Denied August 6, 1969.


District Court of Appeal of Florida. First District.


*178 E.K. McIlrath, Jacksonville, and J.C. Sapp, Green Cove Springs, for appellants.178


W.O. Birchfield, of Milam, Ramsay, Martin & Ade, Jacksonville, for appellees.


RAWLS, Judge.


The plaintiffs Mr. and Mrs. Whaley, appeal from a final judgment entered in favor of defendant-counterclaimant, 
Wotring, in this suit to quiet title to 84.6 acres of land located in Section 18, Township 4 South, Range 26 East, Clay 
County, Florida.


The primary question presented is whether the trial court erred in finding that Wotring's paper title is superior to the 
Whaleys' claim of title by reason of its deraignment coupled with possession. The question is answered in the 
affirmative and the cause is reversed.


Whaley's claim is deraigned from his daughter and son-in-law, the Shaws, who took possession of the property in 
1954, completely fenced same and built a house thereon. In December 1956 the Shaws moved away surrendering 
possession to Whaley who returned same for taxes and paid taxes for the years 1956 through 1963. A family (Gantts) 
moved into the house in early 1957 and paid rent to Whaley for about eight years. Whaley had the property surveyed 
in 1957 and again in 1961. The original fence of blackjack post and three strands of barbed wire kept falling down, and 
in 1961 he replaced it with cypress posts and three strands of barbed wire. In 1961 and 1962 Whaley obtained a deed 
from the Shaws and quitclaim deeds from the heirs of Charles A. Brown, Jr., the record title holder under a 1908 deed 
which refered to the property by reference to a previous deed. The effect of these deeds was to give Whaley a chain of 
title from 1863 to date. The county records contain a notation that a patent was issued by the United States to one 
Charles E. Sherman on December 1, 1897, pursuant to a certificate dated September 16, 1851, but neither the patent 
nor the certificate was recorded in Clay County. Thus, the records reflect *179 no connection between the patentee 
and the first grantor of record.
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In late 1964 Wotring who owned neighboring property secured from Gantt, tenant of Whaley, a quitclaim deed and 
requested the tax assessor to assess the property in his name. About the same time Whaley brought a landlord-tenant 
suit to evict Gantt and collect his rental arrearages. Wotring paid for Gantt's defense, posted supersedeas bond and 
paid for the appeal. Gantt was finally evicted late one afternoon. Whaley nailed up the back door and locked the front 
door. When he returned the next day to let Gantt remove his household goods, Whaley found that someone had 
broken into the house through a window and was occupying same. The intruder tried to jump out the window but was 
caught by Wotring's employee-nephew, who demanded that the man stay. The intruder was evicted and Whaley 
moved into the house.


Whaley brought this action on March 1, 1966, to quiet title. Thereafter Wotring obtained quitclaim deeds from a 
number of persons who are heirs of a Colonel Charles Elkanah Sherman. These deeds and the patent which were 
recorded in Clay County in June and July, 1966, are the basis of Wotring's counterclaim to quiet title in himself.
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The testimony of one of these heirs, Guy Sherman Paschal, reflects that his great-grandfather, Colonel Charles 
Elkanah Sherman, practiced law in Tallahassee from about 1828 until about 1847 when, after being disbarred, he 
moved to Washington, D.C., and resumed his law practice. He died in 1885, twelve years prior to the date the patent 
on the subject property was issued. The petition for letters of administration of his estate reflect that the Colonel owned 
no real property but had papers relating to his affairs and those of his clients in a safe-deposit box. His heirs today 
have a box of papers, some 50 to 75, which reflect that Colonel Sherman has claims valued at $3.5 million against 
certain properties. When Wotring's nephew approached Paschal to obtain the quitclaim deed, he refused to tell 
Paschal the full facts, and Paschal refused to sign until his own lawyer checked the description of the subject property 
to determine if it was part of the properties against which his great-grandfather possessed a claim. After Paschal's 
attorney assured him that the Colonel had no claim against the property involved, Paschal and his wife signed the 
deed. Paschal, testifying for the Colonel's heirs, apparently had no knowledge of the patent, and denied that his 
ancestors had ever had actual possession of the property in question.


The Sherman certificate and patent did not result from homesteading or direct purchase, but were issued pursuant to 
an assignment from the heirs of Fernando de la Maza Arrendondo, whose concession for 38,000 acres in 1817 was 
affirmed by an 1850 court decree authorizing the Arrendondo heirs to locate said claim on any lands in Florida which 
had been offered for public sale. The Sherman patent recites that Sherman was an assignee of 8,250 acres of the 
Arrendondo claim and describes 6,817 acres which the United States recognized as part of his claim. Sherman's 
certificate was deposited with the General Land Office in St. Augustine.


There is no evidence as to who procured the issuance of the subject patent in 1897, some twelve years after the death 
of the Colonel. However, the Clay County records do reflect that on September 1, 1851, Charles E. Sherman for the 
sum of $1,800.00 conveyed to Henry R. Sadler and his heirs 2,250 acres together with the right to enter upon and 
locate same in Sherman's name by virtue of his certificate No. 3. This "conveyance" was recorded in Clay County 
December 18, 1897, just eighteen days after the patent was issued.


Because Wotring's counterclaim alleged that the plaintiffs were in possession, the issues were made up as in 
ejectment and tried before a jury. The trial judge directed a verdict for Whaley as to adverse possession of that small 
portion of the property containing the house and garden plot, directed a verdict against Whaley as to adverse *180
possession without color of title as to the remainder of the property and ruled that if the jury found that Colonel Charles 
Elkanah Sherman was the same man as Charles E. Sherman, the patentee, then Wotring had a better paper title than 
Whaley to the balance of the property. The jury found for Whaley. The trial court on motion granted a new trial but on 
petition for rehearing determined that possession was the only issue which should have been submitted to the jury, so
it reinstated its directed verdict as to adverse possession of the larger portion of the parcel, found that Wotring's 1966 
deeds were from heirs of the patentee and Wotring's paper title was superior to that of Whaley. Final judgment was 
entered accordingly.


180


The evidence relative to failure to maintain the fences is sufficient to support the trial court's ruling as a matter of law 
that Whaley failed to establish adverse possession without color of title as to that part of the property other than the 
house and garden plot. Thus, the sole question for our determination is whether the lower court erred in vacating the 
jury verdict and finding that Wotring's paper title is superior to that of Whaley.


The trial judge's pretrial order reflects he took the position that the 1908 deed contained an adequate reference to the 
property so that Whaley's claim is supported by a continuous chain of record title from 1863 to date. We agree. For a 
deed to be inadmissible on grounds of insufficiency of description so as to render it void, it must be apparent on its 


face that the land intended to be conveyed could not be identified and located.[1] Here, the 1908 deed purported to 
convey those properties covered by a clearly identified deed (giving record book and page number) which had not 
previously been conveyed by designated trustees. By expert testimony it is shown that the record here contains all 
recorded instruments affecting this parcel, not one of which was a conveyance of this parcel by either of the trustees. 
Without belaboring the point we concur with the trial judge in his findings that Whaley had a continuous chain of record 
title from 1863 to date.
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Appellee Wotring vigorously argues that the 1863 deed is a "wild deed," that is, one executed by a stranger to the 


record title.[2] Here, the Bryans, grantors of the 1863 deed, which was recorded 91 years before the patent was 
recorded in Clay County, could hardly be called a stranger to the record, since the Bryan chain of title was the only 
recorded chain for 91 years. The defect in Whaley's title is not that his claim is based upon a wild deed, but that there 
is a break in the recorded chain from the patentee to the first grantor of record. In this regard it should be noted that of 
the 6,817 acres assigned to the patentee, he conveyed an undescribed 2,250 acres to another for $1,800.00. 
Furthermore, Colonel Sherman's heirs have records of $3.5 million of claims but this patent was not among these 
claims.


Public lands cease to be public and become private lands after they have been entered at a land office and a 
certificate of entry or patent certificate is issued. At that point such lands are subject to taxation by the state, subject to 
adverse possession, or assignment of interest. The patent generally issued upon application and presentation of facts 


indicating to the satisfaction of the Commissioner of the General Land Office that the certificate was fairly obtained.[3]


Thus, the actual patent often issued long after the death of the patentee inured to his heirs and assignees, but took 
effect from the date of confirmation and survey, the date of commencement of proceedings to confirm the original 
grant from a foreign country, or the date of the survey — depending upon the type of grant, the terms of *181 same 
and the required confirmation. The patent is in the nature of a quitclaim, passing whatever interest the United States 


possessed in the premises.[4] It sets at rest any question as to sovereign ownership, but does not necessarily control 


the rights of litigants inter sese.[5] The patentee may be but a trustee for the true owner.[6]
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The appellants contend that Section 95.23 and Chapter 712, the Marketable Record Title Act, prevent the heirs of the 
patentee from asserting whatever claim they may have under the 1897 patent, if any, due to the fact that the 1908 
deed in Whaley's chain of title has been on record for more than thirty years, during which time the heirs of the 
patentee have failed to assert any claims. This court has held that statutes of limitation, including Section 95.23, are 
designed to prevent undue delay in bringing suits on claims and to suppress fraudulent and stale claims asserted 
when all proper vouchers and evidence are lost and after the facts have become obscure from the lapse of time, 
defective memory, or death and removal of witnesses; Section 95.23 does not purport to validate a deed but operates 
to prevent one claiming against the deed from asserting its invalidity on the ground of procedural defects or omissions.
[7]


The Florida Supreme Court in Reed v. Fain[8] held that Section 95.23, Florida Statutes, F.S.A., does not make valid 
that which is void. Thus, the recording for over twenty years does not perfect a forged or void deed, that is, one not 
valid between the parties, but such a deed is subject to attack by one having an interest therein and possessing the 
proofs to show its invalidity provided the rights of innocent third parties are not involved. Where, however, the proofs of 
the validity or invalidity are lost by long delay in asserting a claim after a cause of action has accrued to one under no 
disability to assert it, the statute will operate as a limitation to preclude stale claims and give rise to legal presumptions 


of such facts as will sanction the possession and protect the possessor.[9]


The 20-year statute does not operate against innocent third parties, but this proviso is no bar in this cause. Wotring 
purchased by quitclaim deed any interest resting in the Sherman heirs, who disclaimed any interest.


The purpose of Chapter 712, Florida Statutes, F.S.A., the Marketable Record Title Act, is to render marketable any 
estate in land recorded for thirty years or more and to make same free and clear of any interest arising from a title 
transaction, act, event, or omission, which occurred prior to the effective date of the root of title. "Root of title" is 
defined as the last title transaction recorded at least thirty years. All interest arising prior to root of title is declared null 
and void unless such interest falls within one of those classes specifically excepted. By legislative declaration this act 
is to be liberally construed to effect the purpose of simplifying and facilitating land title transactions by allowing persons 
to rely upon a deed recorded for a period of thirty years or more. The Act contains a provision for protecting those 
claims which it would extinguish. The portions of the Act pertinent here are:
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"712.02 * * * Any person having the legal capacity to own land in this state, who, alone or together with 
his predecessors in title, has been vested with any estate in land of record for thirty years *182 or more, 
shall have a marketable record title to such estate in said land, which shall be free and clear of all 
claims except * * *"


182


"712.03 * * *


"(1) Estates * * * disclosed by and defects inherent in the muniments of title on which said estate is 
based beginning with the root of title; provided, however, that a general reference in any of such 
muniments to * * * interests created prior to the root of title shall not be sufficient to preserve them 
unless specific identification by reference to book and page of record * * * to a recorded title transaction 
which imposed * * * [such] interests * * *."


Applying this Act to the facts, we find that the patentee's heirs are precluded from asserting any interest in the subject 
lands. Under Section 712.09 the patentee's heirs had until July 1, 1965, to file notice which would have protected their 
claim for an additional thirty years. In the absence of such notice, the filing of the heirs' quitclaim deeds in 1966 came 
too late to assert their interests.


The crux of this case is the application of Section 95.23 and Chapter 712, the Marketable Record Title Act. As of 
December 1, 1897, the sovereign had by means of a patent divested itself of any claim to the subject land. As of said 
date, the records of Clay County, Florida, reflected that the subject land was owned by Blake & Benedict, as trustees, 
claiming through predecessors back to 1863. In 1908 Blake and the heirs of Benedict, by an instrument duly recorded 
in Clay County, Florida, conveyed the subject land by reference to Charles A. Brown, Jr. This constitutes the critical 
instrument in this cause, for this deed remained of public record for more than thirty years without being assaulted and, 
thus, constitutes a valid root of title to support the Whaleys' deraignment. Risking redundancy, we emphasize that in 
1908 the sovereign had no claims upon the land; the record reflected no claim upon the part of the patentee Sherman, 
but to the contrary reflected a long-standing chain of title which neither Sherman nor his heirs or their grantees, if any, 
had ever questioned. But, irrespective of the transactions prior to 1908, the conveyance into Brown, same not being 
void, constituted a record claim that ripened with the expiration of time into a valid root of title within the meaning of the 
cited recording statutes.


We conclude that Section 95.23 and Chapter 712, Florida Statutes, F.S.A., are applicable and preclude Wotring from 
now asserting his claim. The cause is remanded with directions to quiet title in the Whaleys.


Reversed, with directions.


CARROLL, DONALD K., Acting Chief Judge, and WIGGINTON, J., concur.


[1] Walker v. Lee, 51 Fla. 360, 40 So. 881 (Fla. 1906).


[2] Poladian v. Johnson, 85 So.2d 140 (Fla. 1955).


[3] McBee v. Stallworth, 219 Ala. 494, 122 So. 821 (1929).


[4] 50 C.J., Public Lands § 709, 73 C.J.S. Public Lands, § 309.


[5] Tennessee Coal, Iron & R. Co. v. Brewer, 92 F.2d 804 (5th Cir.1937).


[6] Consolidation Coal Co. v. Friedline, 134 Pa.Super. 1, 3 A.2d 200 (1938); See Hagan v. Ellis, 39 Fla. 463, 22 So. 727 (Fla. 1897).


[7] Foremost Properties v. Gladman, 100 So.2d 669 (Fla.App.1st 1958).


[8] Reed v. Fain, 145 So.2d 858 (Fla. 1962).


[9] See Russell v. Stickney, 62 Fla. 569, 56 So. 691 (Fla. 1911).
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Select Year:   2007  Go


The 2007 Florida Statutes


Title VIII
LIMITATIONS


Chapter 95
LIMITATIONS OF ACTIONS; ADVERSE POSSESSION


View Entire Chapter


95.091  Limitation on actions to collect taxes.-- 


(1)(a)  Except in the case of taxes for which certificates have been sold, taxes enumerated in s. 72.011, 
or tax liens issued under s. 196.161, any tax lien granted by law to the state or any of its political 
subdivisions, any municipality, any public corporation or body politic, or any other entity having 
authority to levy and collect taxes shall expire 5 years after the date the tax is assessed or becomes 
delinquent, whichever is later. No action may be begun to collect any tax after the expiration of the 
lien securing the payment of the tax. 


(b)  Any tax lien granted by law to the state or any of its political subdivisions for any tax enumerated in 
s. 72.011 or any tax lien imposed under s. 196.161 shall expire 20 years after the last date the tax may 
be assessed, after the tax becomes delinquent, or after the filing of a tax warrant, whichever is later. 
An action to collect any tax enumerated in s. 72.011 may not be commenced after the expiration of the 
lien securing the payment of the tax. 


(2)  If no lien to secure the payment of a tax is provided by law, no action may be begun to collect the 
tax after 5 years from the date the tax is assessed or becomes delinquent, whichever is later. 


(3)(a)  With the exception of taxes levied under chapter 198 and tax adjustments made pursuant to ss. 
220.23 and 624.50921, the Department of Revenue may determine and assess the amount of any tax, 
penalty, or interest due under any tax enumerated in s. 72.011 which it has authority to administer and 
the Department of Business and Professional Regulation may determine and assess the amount of any 
tax, penalty, or interest due under any tax enumerated in s. 72.011 which it has authority to administer: 


1.a.  For taxes due before July 1, 1999, within 5 years after the date the tax is due, any return with 
respect to the tax is due, or such return is filed, whichever occurs later; and for taxes due on or after 
July 1, 1999, within 3 years after the date the tax is due, any return with respect to the tax is due, or 
such return is filed, whichever occurs later; 


b.  Effective July 1, 2002, notwithstanding sub-subparagraph a., within 3 years after the date the tax is 
due, any return with respect to the tax is due, or such return is filed, whichever occurs later; 


2.  For taxes due before July 1, 1999, within 6 years after the date the taxpayer either makes a 
substantial underpayment of tax, or files a substantially incorrect return; 


3.  At any time while the right to a refund or credit of the tax is available to the taxpayer; 
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4.  For taxes due before July 1, 1999, at any time after the taxpayer has filed a grossly false return; 


5.  At any time after the taxpayer has failed to make any required payment of the tax, has failed to file 
a required return, or has filed a fraudulent return, except that for taxes due on or after July 1, 1999, 
the limitation prescribed in subparagraph 1. applies if the taxpayer has disclosed in writing the tax 
liability to the department before the department has contacted the taxpayer; or 


6.  In any case in which there has been a refund of tax erroneously made for any reason: 


a.  For refunds made before July 1, 1999, within 5 years after making such refund; and 


b.  For refunds made on or after July 1, 1999, within 3 years after making such refund, 


or at any time after making such refund if it appears that any part of the refund was induced by fraud or 
the misrepresentation of a material fact. 


(b)  For the purpose of this paragraph, a tax return filed before the last day prescribed by law, including 
any extension thereof, shall be deemed to have been filed on such last day, and payments made prior to 
the last day prescribed by law shall be deemed to have been paid on such last day. 


(4)  If administrative or judicial proceedings for review of the tax assessment or collection are initiated 
by a taxpayer within the period of limitation prescribed in this section, the running of the period shall 
be tolled during the pendency of the proceeding. Administrative proceedings shall include taxpayer 
protest proceedings initiated under s. 213.21 and department rules. 


History.--s. 20, ch. 74-382; s. 37, ch. 85-342; s. 49, ch. 87-6; ss. 29, 66, ch. 87-101; s. 4, ch. 88-119; s. 19, 


ch. 92-315; s. 25, ch. 94-353; s. 1, ch. 99-239; s. 10, ch. 2000-151; s. 2, ch. 2000-355; s. 1, ch. 2004-26; s. 


1, ch. 2005-280. 
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TN 16.02.03   InterspousaI Conveyances of Homestead Property Owned by the 
Entirety  


Title to homestead property was held as a tenancy by the entirety. Pursuant to a property 
settlement agreement, the husband deeded the property to the wife. The wife did not join in the 
execution of the deed, but it was otherwise properly executed. Thereafter, the marriage of the parties 
was dissolved. The question is whether the deed to the wife before the dissolution of marriage 
conveyed the title to the homestead property to her.  


Property held as tenants by the entirety may be conveyed by one spouse to the other without    
the joinder of the other spouse under Sec. 689.11, F.S., even though the property is homestead.  
There was no change between the 1885 constitutional provision and the 1968 constitutional 
provision concerning the disposal of homestead property which is held as a tenancy by the entirety. 
Williams v. Foerster, 300 So.2d 33 (Fla. 1st DCA 1974), aff'd in part and rev'd in part, 335 So.2d 
810;  
Jameson v. Jameson, 369 So.2d 436 (Fla. 3d DCA 1979), rev'd, 387 So.2d 351. Therefore, a title policy 
may be issued based on the deed to the wife. See TN 16.02.04 for The Fund's position where the 
homestead property is solely owned by one of the spouses. See also Title Standards 6.4 and 18.1 
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348 So.2d 651 (1977)


Miriam BLOOM, Appellant,
v.


Rachela WEISER, Appellee.


Nos. 76-1414, 76-1415.


August 2, 1977.


District Court of Appeal of Florida, Third District.


*652 Brian R. Hersh and Jeffrey A. Bernstein, Miami, for appellant.652


Keith, Mack, Lewis & Allison and John R. Allison, III, Miami, for appellee.


Before HENDRY, C.J., and BARKDULL and HAVERFIELD, JJ.


HAVERFIELD, Judge.


Miriam Bloom, plaintiff in the trial court, appeals a final judgment quieting title in defendant, Rachela Weiser, and also an order awarding
attorney's fees in an action to determine the ownership of a condominium unit.


On June 12, 1972 Joseph Weinberg purchased a unit in the Marlborough House Condominium and had the title placed in his name and
that of his intended bride, Rachela Weiser, as joint tenants with rights of survivorship. Thereafter, on July 16, 1972 Weinberg executed and


delivered to his son, Arthur Winter, a general power of attorney[1] which reads in pertinent part:


"KNOW ALL MEN BY THESE PRESENTS:


"THAT I, JOSEPH WEINBERG, residing at 400 Diplomat Parkway, Hallandale, Florida, have made, constituted and
appointed, and by these presents do make, constitute and appoint my son, ARTHUR A. WINTERS, my true and lawful
attorney for me and in my place, name and stead giving and granting unto my said attorney full power and authority to do
and perform all and every act and thing whatsoever requisite and necessary to be done in and about the premises as fully,
to all intents and purposes, as I might or could do if personally present, with full power and substitution and revocation,
hereby ratifying and confirming all that my said attorney or his lawful substitute shall lawfully do or cause to be done by
virtue hereof."


Pursuant to this power, on July 18 Winters, as agent and attorney-in-fact, executed and delivered to Miriam Bloom, daughter of Joseph
Weinberg, a warranty deed purporting to transfer her father's one-half interest in the condominium unit. After her father's death, Miriam
Bloom filed a complaint for declaratory judgment seeking to have the June 12, 1972 deed declared void as to Weiser's interest on the
ground that this interest was obtained by undue influence. Alternatively, Bloom alleged that she had a one-half interest in the condominium
by virtue of the July 18, 1972 deed which terminated Weiser's right of survivorship and on this basis requested the property be partitioned
*653 and sold. Weiser answered denying (1) any undue influence on her part, and (2) the validity of the July 18 deed for the reason that
the general power of attorney given to Winters was invalid. Weiser also counterclaimed to quiet title to the unit in her name and sought
damages for slander of title, including attorney's fees. The action was tried non-jury and on July 2, 1976 a judgment was entered quieting
title in Weiser based upon the following trial court findings: (1) there was no evidence of any undue influence and the June 12, 1972
warranty deed created a joint tenancy with right of survivorship for Joseph Weinberg and Rachela Weiser; (2) the general power of
attorney given to Arthur Winters was insufficient to authorize the conveyance of the subject condominium unit because it lacked a
description of the real property to be conveyed thereby failing to meet the requirements of the formalities of a deed of conveyance as set
forth in Section 689.01, Florida Statutes (1971); and (3) the power of attorney being invalid, the July 1972 deed to Miriam Bloom is void.
Thereafter, Weiser was awarded $4,000 as a reasonable attorney's fee on her claim for damages. Miriam Bloom appeals both the order
awarding attorney's fees and the final judgment. We affirm.


653


The established rule is that a power of attorney must be strictly construed and the instrument will be held to grant only those powers which
are specified. 3 Am.Jur.2d Agency § 29 (1962). We are of the view that for a power of attorney to authorize a conveyance of real estate,
the authority of the agent to do so must be plainly stated. See 2A C.J.S. Agency § 223 (1972) and Hall v. Cosby, 258 So.2d 897 (Ala.
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1972). Reviewing the power of attorney granted Winters, we find the instrument contains no specific grant of power authorizing him to
convey real estate. Therefore, the July 18 deed executed by Winters and purporting to convey Weinberg's one-half interest in the subject
condominium unit to Miriam Bloom is void.


It is interesting to note that the instant power of attorney, prepared and executed in New York, contains almost the identical wording of the
power of attorney found to be insufficient to authorize the agent to convey or dispose of real estate in Graham v. State, Ct.Cl., 51 N.Y.S.2d
437 (1944) where the court at page 441 explained:


"A power of attorney to convey real estate is an instrument of title. Either expressly or by necessary implication it should
state the authority of the agent without leaving it to be established by parol, inferred from coincidences or based on
speculation. Real Property Law, § 242, is for the protection of the public. It is not merely a matter between principal and
attorney. The deed and the agent's authority are instruments of equal dignity. The language of the so-called power of
attorney herein confers no authority on Robert H. Dunnet. It lacks an operative clause. It is not a general power of attorney;
he is authorized to act only `in and about the premises.' It is not a special power of attorney; no premises or things to be
done appear on the face of the instrument. The document states nothing to which the grant of powers can be related.
Drawn, as it would seem, on the usual blank form of special power of attorney, it omits after the words, `for me and in my
name, place and stead,' the usual statement of specific acts authorized."


The July deed being void, the trial court properly entered judgment quieting title in Rachela Weiser.


Turning to the order awarding $4,000 in attorney's fees to Weiser, it is now established that such an award in a slander of title action is
proper as special damages to compensate the wrong committed. See Glusman v. Lieberman, 285 So.2d 29 (Fla. 4th DCA 1973); Susman
v. Schuyler, 328 So.2d 30 (Fla. 3d DCA 1976).


Judgment and order on attorney's fees affirmed.


[1] Prepared by a New York attorney and executed by Weinberg in New York.
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177 Kan. 552 (1955)
280 P.2d 637


BERT KIRKPATRICK, Appellant,
v.


A.W. AULT and MARGARET ANN AULT, Appellees.


No. 39,632


Opinion filed March 5, 1955.


Supreme Court of Kansas.


Archie T. MacDonald, of McPherson, argued the cause, and Russ B. Anderson, of McPherson, was with him on the 
briefs for the appellant.


James L. Galle and Robert F. Stover, both of McPherson, argued the cause, and H.L. Smither and Robert R. Berkley,
both of Salina, were with them on the briefs for the appellees.


The opinion of the court was delivered by


HARVEY, C.J.:


This was an action in the nature of a declaratory judgment to have determined whether a personal judgment previously 
obtained by plaintiff against defendant, A.W. Ault, is a lien upon his alleged interest in certain real property now 
claimed to be owned entirely by his wife, Margaret Ann Ault. The trial court sustained a demurrer to plaintiff's evidence 
and he has appealed.


*553 The facts are not in dispute and may be stated as follows: On April 17, 1943, a general warranty deed dated 
February 8, 1943, was filed in the office of the register of deeds in McPherson County, in which the grantors were 
Galen B. Barrett and his wife, Lawrence Louis Barrett a single man, Stanley Walden Barrett and his wife, March 
Henderson Barrett a single man, Willis Shaw Barrett and his wife, and Dorothy Barrett Rundell and her husband, and 
Margaret Ann Ault and A.W. Ault were grantees. It recited a consideration of $4,500, the payment of which was 
acknowledged, and described by metes and bounds a tract of land of about seven acres, all lying within the corporate 
limits of the city of McPherson.


553


On July 6, 1943, in an action pending in the district court of McPherson County in which the present plaintiff was 
plaintiff, and the present defendant, A.W. Ault, was the sole defendant (case No. 10,329), plaintiff recovered a 
personal judgment against defendant for the sum of $3,723.04, with interest and costs, upon which judgment $313.03 
had been collected and credited, leaving a balance due at the time of this action of $3,410.01, plus accrued interest. 
Plaintiff has kept this judgment alive by successive executions.


On December 27, 1943, a general warranty deed was filed in the office of the register of deeds of McPherson County. 
This was entitled "Correction Deed." It bore the same date, February 8, 1943, as the former deed; was executed by 
the same grantors on various dates in August, 1943, and the sole grantee named therein Margaret Ann Ault. It named 
a consideration of $1, and described the same land described in the earlier deed. This deed contained the following 
recital:


"Whereas, the said parties of the first part did, on or about the 8th day of February, 1943, execute to the 
party of the second part, under whom the party of the second part claims for the consideration therein 
mentioned, a conveyance of certain lands, situated in McPherson County, Kansas, and hereinafter 
more particularly described, which said conveyance is recorded in the office of the Register of Deeds of 
the County of McPherson, in Book 113, of Deeds, page 246 of the records of said office, and
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"WHEREAS, in said conveyance by mistake the words, Margaret Ann Ault and Alfred W. Ault were 
written instead of the words Margaret Ann Ault, and


"WHEREAS, to prevent difficulties hereafter, it is expedient to correct said errors."


One of the executions in case No. 10,329 issued June 27, 1952, *554 was accompanied by a note to the sheriff asking 
him in the event he found no personal property subject to execution to levy upon the one-half interest of A.W. Ault in 
the seven-acre tract of land described in the deed recorded April 17, 1943, above mentioned, except one acre thereof 
to be selected by the judgment debtor as his homestead. When the sheriff went to levy on the real property the debtor 
denied any ownership in the property. The sheriff made some other investigations, concluded the title was 
questionable, and refused to make the levy without bond, which the plaintiff refused to furnish. Then plaintiff filed a 
motion in case No. 10,329 to amerce the sheriff, and for the full amount due on the judgment. At the hearing of this 
motion the two deeds above mentioned were offered in evidence and it was stipulated that there were no other 
instruments of record affecting the title of the property described in the praecipe for execution in this cause "dated 
June 27, 1952" except a mortgage in the original amount of $2,700 from the Aults to the Railroad Building & Loan 
Association and the extension agreement relative thereto, that the said real property lies within the boundaries of the 
City of McPherson and has not been excluded therefrom; and that the defendant and his spouse were entitled to 
select a one-acre homestead therein. The trial court overruled the motion and plaintiff appealed. This court affirmed by 
an opinion found in 174 Kan. 701.


554


The petition in the case before us was filed December 4, 1953, No. 12,112. The plaintiff and the defendant, A.W. Ault, 
were the same persons who were plaintiff and defendant in case No. 10,329, but in addition thereto Margaret Ann Ault 
was named as a defendant. The petition pleaded the judgment in favor of Kirkpatrick in case No. 10,329, and that 
there was a balance due upon it of $3,410.01, plus interest. It pleaded the deed from the Barretts to Margaret Ann Ault 
and Alfred W. Ault, above mentioned, was executed and delivered; pleaded the defendants occupied a residence 
located upon the tract of land conveyed by the deed; pleaded that by reason of the deed the grantees named therein 
became seized and possessed of fee title to the property described therein as tenants in common, and that A.W. Ault 
became thereby the owner of an undivided one-half interest therein. It also pleaded the issuance of executions for the 
judgment; that when the sheriff attempted to levy upon the real property Margaret Ann Ault claimed the full title to the 
property and A.W. Ault denied *555 that he had any interest therein, and because thereof the sheriff declined to make 
the levy. It is further pleaded that by reason of the premises an actual controversy existed between the plaintiff and 
defendants, and each of them, as to the title of A.W. Ault in the property, and the lien of plaintiff's judgment thereon. It 
was pleaded that defendant A.W. Ault should be determined to have an undivided one-half fee title interest in the 
property, that said interest was subject to the lien of judgment, and that the court should order the undivided one-half 
interest of A.W. Ault sold, subject to his selection of homestead, and equitably subject to the mortgage held thereon by 
the Railroad Building & Loan Association of Newton. The prayer was for such judgment.


555


The defendants joined in an answer which contained a general denial except as to matters admitted; they admitted 
plaintiff had obtained judgment against A.W. Ault in case No. 10,329; that the Barretts had executed and delivered to 
them a general warranty deed to the real property in question which deed was recorded April 17, 1943; alleged the 
"Correction Deed" was filed December 27, 1943; alleged that by reason of the said correction deed the title to the 
above described property was vested solely in Margaret Ann Ault and that A.W. Ault had no interest whatsoever in 
said real estate. The answer further alleged that in the proceedings to amerce the sheriff, above referred to, plaintiff's 
motion to amerce the sheriff was denied by the district court; that plaintiff appealed therefrom, and that this court 
affirmed in its opinion reported in 174 Kan. 701, and alleged the decision of the supreme court to be a final 
adjudication, and was res judicata regarding all questions pleaded and set forth in plaintiff's petition.


Plaintiff's reply contained a general denial but admitted that the instrument entitled "Correction Deed" mentioned in the 
answer was recorded December 27, 1943, and admitted that plaintiff had filed a motion in case No. 10,329 to amerce 
the sheriff; that the motion was denied and that the supreme court affirmed it in its opinion found in 174 Kan. 701, and 
specifically denied that the judgment of the district court or the supreme court in the amercement proceedings decided 
the question of title to the property involved in this case.
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We turn now to legal questions presented. First, did A.W. Ault get any title to the real property in question by the deed 
executed by the Barretts and recorded April 17, 1943? The grantees *556 named in that deed were Margaret Ann Ault 
and A.W. Ault. Normally such conveyance places in the grantees all the title to the property, one-half to each as 
tenants in common.


556


In Pricer v. Simonton, 134 Kan. 211, 5 P.2d 835, it was held:


"Where real estate is conveyed to a man and his wife, naming them, there is a presumption that each 
one is the owner of an undivided one-half interest in the real estate." (Syl. 2.)


In so holding the court in the opinion cited Olson v. Peterson, 88 Kan. 350, 128 Pac. 191, where the same conclusion 
had been reached. Other of our cases indicate that the result is the same if one of the grantees paid all of the 
consideration or if they paid it one-half each (Clester v. Clester, 90 Kan. 638, 135 Pac. 996; Page v. Pierce, 92 Kan. 
149, 139 Pac. 1173; and, Bank v. Haid, 97 Kan. 297, 155 Pac. 57), unless there was an effective writing between the 
grantees to the contrary. Here there is no showing of such writing and we are forced to conclude that the deed in 
question conveyed an undivided one-half interest to A.W. Ault, and that he and his wife held the title as tenants in 
common in fee simple.


Did plaintiff's judgment in case No. 10,329 become a lien upon the one-half interest of A.W. Ault in the property? Our 
statute G.S. 1949, 60-3126, so far as here pertinent, reads:


"Judgments of courts of record of this state, ... shall be liens on the real estate of the debtor within the 
county in which the judgment is rendered, from the first day of the term at which the judgment is 
rendered; but judgments by confession, and judgments rendered at the same term during which the 
action was commenced, shall bind such lands only from the day on which such judgment was 
rendered...."


In case No. 10,329 the petition was filed in the district court on June 8, 1943, there was personal service of summons 
on the defendant, and the judgment was rendered on July 6, 1943, all within the April, 1943 term of the district court of 
McPherson County. (G.S. 1949, 20-1009a) So, plaintiff's judgment became a lien upon A.W. Ault's undivided one-half 
interest in the real property, but since there was a residence on the property occupied by A.W. Ault and his wife the 
lien did not attach to the homestead. (Art. 15, § 9, Constitution.) Since this land is within the limits of a corporate city 
and is more than one acre, the part of the land claimed as homestead should be selected and described by A.W. Ault 
and his wife and not sold to the satisfaction of the lien of the judgment. (G.S. 1949, 60-3502.)


What is the effect of the "Correction Deed" filed for record December *557 27, 1943? The grantors in that deed are the 
same identical persons as the grantors in the deed filed for record April 17, 1943. By the earlier deed they conveyed all 
the property with full covenants of warranty to the grantees therein named. The "Correction Deed" bears the date of 
February 8, 1943, which is the same date as the earlier deed but the respective grantors acknowledged the same at 
different places and on different dates in August, some of them August 2, and others as late as August 16, 1943. 
When it was delivered is not disclosed unless shown by the recording date. The grantors in that deed are the only 
persons who have said there was a mistake in the earlier deed, neither of the grantees said anything about that until 
the sheriff undertook to levy an execution on the property, July 27, 1952. Standing alone, it would not seem to convey 
anything more than if the grantee had been some third person.


557


In 26 C.J.S., Deeds, § 31, dealing with the correction of deeds by subsequent instrument, the pertinent portions of the 
text read:


"Where there is no fraud and the rights of third persons have not intervened, and equity could have 
reformed the deed, it may be amended by a subsequent instrument so as to effectuate the intention of 
the parties.... As against third persons an alleged defective deed can be cured only by a bill in equity, 
and not by a confirmation assuming to relate back to the original deed.... Where the grantor has 
divested himself of title, although by mistake he has not conveyed the title in the way in which he 
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intended, he cannot by a subsequent conveyance correct his mistake, there being no title remaining in 
him to convey, ..."


Many other authorities to the same effect might be cited. We find none opposed to it. The result is that the correction 
deed did not have the effect of divesting A.W. Ault of the undivided one-half interest which he had in the property.


Counsel for appellees contend that the amercement proceedings hereinbefore mentioned, and the opinion of this 
court, 174 Kan. 701, are res judicata upon the question whether A.W. Ault had any interest in this property. The point 
is not well taken. That proceedings was initiated by a motion filed by plaintiff in case No. 10,329 for an order amercing 
the sheriff for the full amount of the judgment, $3,723.04, with interest, without any credit for sums which had been 
paid thereof. There were no pleadings other than the motion. That is, A.W. Ault filed no pleading in which he 
disclaimed title and Margaret Ann Ault, who was not a party to the action, did not seek to become a party and claim the 
entire title *558 to the property. So, the question of title would only be indirectly taken into consideration. The court 
pointed out that an amercement is a highly penal proceedings not to be enforced unless the right to enforcement is 
clear.


558


The result of what has been said is that the judgment of the trial court must be reversed with directions to overrule the 
demurrer to plaintiff's evidence and to proceed in harmony with this opinion. It is so ordered.
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93 So.2d 720 (1957)


Walter WAHRENDORFF et al., Appellants,
v.


Leo H. MOORE et al., Appellees.


March 20, 1957.
Rehearing Denied May 2, 1957.


Supreme Court of Florida, En Banc.


Ward & Ward, Miami, for appellants.


Von Arx, Von Arx & Hope, Miami, for appellees.


THORNAL, Justice.


Appellants Wahrendorff, who were plaintiffs below, seek reversal of a final decree dismissing their complaint in equity 
praying *721 for the cancellation of certain restrictions on the use of a parcel of land.721


The determining points are whether the restrictions actually existed and if so, whether the proofs were adequate to 
justify cancelling the same.


In 1938 a plat of Flagler Groves Estates was recorded in Dade County. On the face of the plat under a heading 
reading "Restrictive Covenants" appeared in part the following:


"1. The official County Zoning Regulations for the area shall be observed.


* * * * * *


"4. There shall be no more than a single residence on each lot which shall be used for residential 
purposes only and shall be used and limited to the use of single family and the dependents and guests 
thereof. This section shall not apply to Lots 1 to 7, inc., Block 2 of attached plat."


The plat showed that the restrictions were approved by the Dade County Zoning Director and the subdividers of the 
subdivision. On Lots 1 to 7, inclusive, Block 2, described as an exception to the restriction, was located the well known 
Rare Bird Farm. Appellants owned Lot 8, Block 2, located immediately south of the Bird Farm and facing U.S. Highway 
No. 1. The highway existed when the subdivision was platted although it was then a two-lane road as contrasted to the 
heavily traveled four-lane highway now existing.


Appellants alleged in their complaint that over the years conditions had so changed that the restrictions had become 
an unjustifiable burden on the use of their lot. In the meantime, the County Zoning Board has zoned the lot for 
business uses. To support the alleged changed conditions appellants cite the general development in the area, the 
tremendously increased traffic on U.S. Highway 1 and the fact that a motel has been constructed in violation of the 
restrictions in Block 1 of the subdivision. Block 1 is north of the Bird Farm and the motel is in the northwest corner of 
the Block.


Appellees responded with the allegations that the covenants appearing on the plat restricting the use of the property 
for residential purposes were for the benefit of all purchasers of lots in the subdivision. They assert that they have 
constructed expensive residences on their lots in reliance on the restrictions. They, of course, allege that conditions 
have not sufficiently changed to justify equitable interference with their contended contractual rights under the 
circumstances.
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The Chancellor heard all of the testimony and in the ultimate agreed with the appellees who were among the 
defendants. The final decree dismissing the complaint was entered. Reversal of this decree is now sought.


On appeal the appellants contend that the so-called restrictive covenants appearing on the face of the plat were not 
included in each of the deeds. It is their position that these covenants as a matter of law never became effective and 
should not now be enforced. In addition they contend that the changed conditions in the area justify the cancellation of 
the restrictions as to their lot if it should be concluded that the restrictions were once effective.


On the other hand the appellees contend that the restrictions were binding and that there has not been a sufficient 
showing to justify cancelling them.


On the basic point as to whether the restrictions came into being upon the recording of the plat and the subsequent 
sale of lots according to the plat, we agree with the Chancellor. The record here reveals that each deed subsequent to 
the plat referred thereto and in substance recited that the property was "subject to restrictions of record". The 
restrictions were not repeated verbatim. Although strangely enough the authorities on the subject are sparse, we are of 
the view that a deed and *722 a plat which includes the property granted must be read together and whatever properly 
appears on the plat should be considered a part of the deed. Conditions, reservations and restrictions shown on the 
face of the recorded plat are notice to subsequent purchasers who accept conveyances based on the plat. 14 Am.Jur., 
Covenants, Conditions and Restrictions, Sec. 203, p. 615. Although we have never passed upon the point directly, we 
have in a number of cases construed deeds of conveyance in the light of provisions or reservations shown on the 
recorded plat of the subdivision involved. Hall v. Snavely, 93 Fla. 664, 112 So. 551; McCorquodale v. Keyton, Fla. 
1953, 63 So.2d 906; Burnham v. Davis Islands, Inc., Fla. 1956, 87 So.2d 97.


722


It is true, as contended by appellants, that the law favors the free use of real estate and restrictions on usage will 
customarily be strictly construed. Nevertheless, such restrictive covenants are valid and will be recognized and 
enforced when established by contract between the parties involved. In a case such as this the mere filing of the plat 
containing the restrictive covenants does not in and of itself subject the land to the restrictions of the covenants so
long as the title to the property remains in the subdivider. However, upon a severance of title by the grant of one or 
more lots according to the plat and by reference thereto, the restriction then springs into existence and becomes 
binding as between the subdivider and his purchasers and as between the purchasers inter sese.


We therefore conclude, as did the Chancellor, that the lots involved in this subdivision were subject to the restrictive 
covenants shown on the face of the plat.


We come to the second point as to whether there was an adequate showing of changed conditions that would justify 
cancelling these contractual restrictive covenants. In Dade County v. Thompson, 146 Fla. 66, 200 So. 212, we held in 
substance that to justify the removal of restrictive covenants such as those before us, it must be alleged and proved 
that conditions and circumstances existing at the time the restrictions were placed on the land have changed to the 
extent that the effect of the covenants has been brought to nought. We there stated that the test to be applied is 
whether or not the original intent of the parties to the restrictive covenants can be reasonably carried out or whether 
the changed conditions are such as to make ineffective the original purpose of the restrictions. See also, Allen v. 
Avondale Co., 135 Fla. 6, 185 So. 137; 8 Fla.Jur., Covenants and Restrictions, Sec. 40.


In Dade County v. Thompson, supra, we further pointed out that each case in which cancellation of such restrictions is 
sought must stand or fall on the equities presented and the evidence offered to support the position of the parties. In 
the instant case the principal evidence of substantial changes tendered by the appellants was the widening of U.S. 
Highway No. 1, the substantial increase in the flow of traffic and the single violation of the restrictions in another block 
in the subdivision. Appellants also showed that the County Zoning Board had rezoned the particular lot in question for 
business uses. As to the effect of the rezoning in cases such as this, we are of the view that such action by an official 
body is admissible in evidence but it is not conclusive. In and of itself it will not shift the burden of proof to the opposite 
party. It is merely a fact to be considered along with all of the other evidence pointing to the same ultimate fact. The 
restriction here provided that "zoning regulations for the area shall be observed." However, reference to the zoning 
regulations reveal that by the terms thereof in the event of a conflict between a restrictive covenant and the regulation, 
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the one providing "the more restrictive requirements shall prevail". Hence, here as between the two, the residential 
requirement of the covenant prevails.


*723 As against this showing, the appellees, all of whom are other lot owners in the same subdivision, pointed to the 
proposition that they had acquired their property in reliance upon the restrictions, they have built substantially valuable 
residences on the various lots and that in their view, the lifting of the restrictions from a particular lot would not only 
greatly affect the value of their property adversely but would also be the inception of a sort of chain reaction or 
"creeping eruption" that would in the ultimate destroy the value of the property in the subdivision for residential 
purposes. They too supported their position by competent evidence.


723


In such a situation we must give due cognizance to the fact that the Chancellor heard all of the evidence, evaluated 
the weight thereof, had an opportunity to determine the credibility of witnesses and in the ultimate was in a much better 
position than this Court to determine the equities on the basis of the evidence presented. We cannot conclude from the 
showing made that his decision was erroneous.


We have not overlooked the existence of the Rare Bird Farm, a commercial enterprise immediately north of appellants' 
lot. We do not give any substantial weight to the effect of this enterprise for the reason that it was in existence when 
the subdivision was established; it was specifically excluded from the restrictive covenants and it was in full operation 
when appellants purchased their lot. True, the business of the Bird Farm has increased but certainly it cannot safely be 
concluded that such an increase in business was not anticipated at the outset. Appellants therefore cannot rely upon 
this as evidence of a change in conditions that would justify removing the contractual restrictions.


The decree appealed from is —


Affirmed.


THOMAS, Acting C.J., and ROBERTS, DREW and O'CONNELL, JJ., concur.


BIRD, Associate Justice, and HOBSON, J., dissent.


BIRD, Associate Justice (dissenting).


I fully concur with the first part of the excellent opinion prepared by Mr. Justice THORNAL in this cause, wherein he 
concludes that deeds to the lots in the subdivision carried the covenants set out and contained in the plat of such 
subdivision, and I agree that the findings of the Chancellor who heard the evidence should be accorded great weight, 
but I cannot agree with his conclusions.


The plaintiffs own Lots 8 and 9, Block 2, Flagler Estates, in Dade County. Lot 9 lies immediately east of Lot 8 and is 
occupied by plaintiffs as their home.


The zoning board of Dade County has, since the filing of the plat of said subdivision, zoned Lot 8 of Block 2, along with 
other property abutting U.S. Highway 1, for business.


Said Lot 8 is in the extreme southwest corner of the subdivision and is the only lot in Block 2 facing said highway 
which is effected by restriction No. 4 of the subdivision plat.


Many changes affecting the character of the property along said highway have taken place since the plat was filed, 
among which are the conversion of the two-lane state road into the very busy U.S. Highway No. 1, and the growth of 
the Rare Bird Farm, from a modest beginning to one of the major attractions of the Florida East Coast, with its 
attendant daily hosts of people and the consequent increase of traffic.


It is my view that the First "Restrictive Covenant" on the plat, which reads,


"1. The official County Zoning Regulations for the area shall be observed"
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is a contract as well as the Fourth, which restricts this lot to one-family dwelling. When the zoning board zoned this lot 
for limited business a conflict was created between *724 the two covenants and the question now is which should 
prevail. The law is certain that free use of real estate is favored and restrictions on usage will be strictly construed. It 
follows, therefore, that the first restriction, being the more liberal, should be applied here.


724


In Washingtonian Apartment Hotel Co. v. Schneider, Fla., 75 So.2d 907, 908, Mr. Justice Thomas, speaking for the 
Court said:


"It is the rule recognized by this Court in Moore v. Stevens, 90 Fla. 879, 106 So. 901, 904, 43 A.L.R. 
1127, that such covenants, restraining the free use of real property, are to be strictly construed in favor 
of the grantee and `substantial ambiguity or doubt must be resolved against the person claiming the 
right to enforce the covenant'".


The provision of the zoning regulations which provides that when there is a conflict between the regulations and the 
covenant the "more restrictive requirements shall prevail", can be no deciding factor here because the plat provides 
otherwise.


If it were not for the fact that the parties by their respective deeds based upon the plat had agreed that "The Official 
Zoning Regulations for the area shall be observed", then the more restrictive requirements would prevail.


It seems to me that when, as here, the zoning authorities who are charged with the important duty of determining the 
question of zoning a great county of many conflicting interests, including that of the public as well as the immediate 
parties, have acted their determination should carry great weight with the courts and be considered prima facie valid, 
as here, where the parties have so agreed their acts should be final, unless clearly shown to be unreasonable, 
oppressive or confiscatory.


A glance at the plat of the subdivision, in view of the present conditions, shows that the restrictive covenant, No. 4, if 
applied to this lot. located as it is in the extreme southwest corner of the subdivision, surrounded by the busy four-lane 
U.S. Highway 1 on the west, South Street on the south, the Rare Bird Farm on the north and the home of the plaintiff 
on the east, separated and remote from the other residential lots, and is undesirable, unsuitable and valueless for one-
family residence, would amount to confiscation and be unreasonable and oppressive, and should not be enforced.


Mr. Justice Terrell, speaking for the majority of the Court in Siegel v. Adams, Fla., 44 So.2d 427, 428, said:


"Zoning restrictions, like other phases of the law, are subject to removal or change when the reason for 
them or the circumstances that prompted them ceases. When they become obsolete or run afoul the 
public welfare would seem to be a good test to prompt the time for change or removal. The public 
welfare is a concept that broadens with changing times and circumstances and it now embraces many 
species of regulations that the courts of yesterday would not have brought within its range. There must 
be a positive showing of physical, economic or social change rather than esthetic or group caprice to 
justify the release of zoning regulations. Neither will they be released at the behest of community or 
group pressure, if in doing so constitutional guaranties are undermined."


Consideration of evidence of the plaintiffs, and an inspection and study of the plat, clearly shows that the planners and 
owners of the subdivision anticipated the probable change of the character and usefulness of the land as the vicinity 
developed, and for that reason considered provision No. 1 of the restriction first in importance and so appropriately 
placed it first on the plat. To subordinate this provision to the Fourth restriction is to nullify the plain intent of the 
planners.


The evidence of the respondents fails to show that they are damaged by the zoning of this isolated lot for business. At 
most it *725 shows that they have only a fear that such action will start a kind of creeping erosion which will ultimately 
destroy their property for residential purposes.


725


I think the decree appealed from should be reversed.
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HOBSON, J., concurs.
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TN 5.01.01  Abandonment of Property by Trustee  (Rev. 12/09) 
 


After notice and hearing, the bankruptcy trustee may abandon any property of the estate that is 
burdensome or that is of inconsequential value and benefit to the estate. 11 U.S.C., Sec. 554. Title to 
property which is abandoned to the debtor vests in the debtor, as described herein, subject to all liens and 
encumbrances existing prior to the filing of the bankruptcy. 
 


If no objection was filed and served after formal notice of intent to abandon the property was 
served on parties in the bankruptcy case, a title policy may be issued to a grantee from the debtor after 
the time for filing an objection to the notice of abandonment has expired. An objection should be filed and 
served within 14 days of the mailing of the notice or within the time fixed by the court. Bankruptcy Rule 
6007. If an objection is filed, a title policy should not be issued until after a hearing, entry of an order 
abandoning the property, and the running of the appeal time. 
 


An asset that was scheduled by the debtor in the debtor’s petition and not administered before a case 
is closed is constructively abandoned to the debtor. 11 U.S.C., Sec. 554(c). Constructively abandoned 
property may be insured 14 days after the bankruptcy case is closed. 


An unscheduled asset that was not administered is not abandoned and remains property of the estate. 
11 U.S.C., Sec. 554(d). The bankruptcy case must be reopened and the unscheduled property 
abandoned, sold or determined to be exempt, or otherwise administered before title can be insured free 
of creditors’ claims. 
 


Note that the abandonment of estate property by the trustee terminates the automatic stay that 
protects property of the estate under 11 U.S.C., Sec. 362(c)(1); however, property abandoned to the 
debtor is property of the debtor protected by the automatic stay under 11 U.S.C., Sec. 362(a). The stay 
of acts against property of the debtor continues until an order is entered terminating the stay, 
discharging the Chapter 7 debtor, dismissing the case, or closing the case. 11 U.S.C., Sec. 362(c)(2). 
See also In re Cruseturner, 8 B.R.581 (D. Ut.1981); and In re Berry, 11 B.R.886 (W.D. Pa.1981). 
 


Property shown to be abandoned to the debtor as described above may be voluntarily conveyed by 
the debtor (including giving a deed in lieu of foreclosure), but a foreclosure action instituted against 
the debtor or property of the debtor without obtaining termination of the automatic stay would be 
void. In re Murray, 5 B.R.732 (D. Md.1980). However, further proceedings in the bankruptcy court 
may ratify or confirm actions taken in the foreclosure case after the stay. See Title Standard 2.4. 
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49 So.2d 843 (1951)


EUSE et al.
v.


GIBBS et al.


January 9, 1951.
Rehearing Denied January 24, 1951.


Supreme Court of Florida, en Banc.


*844 Maynard Ramsey, Tampa, for appellants.844


Hampton, Bull & Crom and John R. Himes, all of Tampa, for appellees.


SEBRING, Chief Justice.


The appeal is from a final decree entered in favor of the plaintiffs in a suit involving the boundary line between two 
contiguous tracts of property.


In 1924 one Cook deeded to Euse, the defendant below, a 20-acre tract of land described in the deed as the East Half 
of the Northwest quarter of the Northwest quarter of section 36, Township 27 South, Range 18 East, being twenty 
acres more or less. The following year one Keubler conveyed to Euse the title to an adjoining 20-acre tract of land, 
described in the deed as the West Half of the Northwest quarter of the Northwest quarter of section 36, Township 27 
South, Range 18 East, being twenty acres more or less. In 1931 Euse deeded the westerly 20-acre tract acquired from 
Keubler to Frank J. Costa and Maybelle Henock Costa, his wife. By agreement between Cook and Euse and Keubler 
and Euse, grantors and grantee in the original conveyances, and by agreement between Euse and Costa and wife, 
grantor and grantees in the conveyance executed in 1931, an existing fence line which ran between the tracts of land 
was fixed by the parties as the common boundary line between the properties. As will be noticed later, the fence line 
fixed by common consent as the boundary line was some 64 feet west of the true line between the properties.


In 1938 Costa entered into an agreement to deed the west 20-acre tract of land to one Greenlee; the agreement 
describing the property to be conveyed as the West Half of the Northwest quarter of the Northwest quarter of section 
36, Township 27 South, Range 18 East, being twenty acres more or less. Sometime between 1938 and 1942 the west 
tract of land reverted to the State of Florida for non-payment of taxes and in 1941 a tax deed issued on the property. In 
the same year the tax deed holder sold his interest in the property to Costa, the holder of the former legal title, and in 
1942 Costa conveyed title to the property to Greenlee pursuant to the agreement for deed. In 1947 Greenlee and wife 
conveyed the property acquired from Costa to the appellee Lola J. Gibbs and the latter went into possession.


At all times between the date of his purchase of the east 20-acre tract in 1924 and the institution of this suit, the 
appellant Euse remained in possession of all property east of the boundary line fence, claiming the entire area as his 
own by reason of the deed given him by the grantor Cook and by virtue of the existing agreements that the fence line 
should constitute the west boundary line of the property. During this period of time Euse regularly returned, and paid 
taxes on, the East Half of the Northwest quarter of the Northwest quarter of section 36 but never filed a separate return 
on the 64-foot strip of land which lay between the true line and the fence line that had been established as the 
boundary line between the adjoining 20-acre tracts.


In 1949 Lola Gibbs caused the property described in her deed to be surveyed by a duly licensed surveyor. She 
learned from the survey that the fence line was not on the true line but lay some 50 to 65 feet west of the true line 
between the properties. *845 She thereupon sought to take possession of the property up to the true line by attempting 
to erect a temporary fence along the true line. The defendant Euse resisted her efforts by a show of force and she then 
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brought the present suit, praying in her bill that the court decree that Euse had no interest in the strip of property and 
that he be enjoined from interfering with or molesting her in the enjoyment, occupation and use thereof.


Evidence was submitted on the issues made by bill and answer and at final hearing the trial court rendered a decree 
containing, in substance, the following findings: (1) When, on August 4, 1931, Costa acquired his deed from Euse to 
the property which had been conveyed by Keubler to Euse and which was described as the West Half of the 
Northwest quarter of the Northwest quarter of Section 36, Township 27 South, Range 18 East, being twenty acres 
more or less, the legal title to the entire 20-acre tract, including the strip of land in controversy, passed to Costa; (2) at 
the time of the conveyance of the title by Euse to Costa both Euse and Costa agreed that the eastern boundary of the 
tract conveyed by the deed was marked and fixed by the fence line, and as the result of this agreement Costa went 
into actual physical possession of only so much of the 20-acre tract as was located west of the fence line; (3) Costa 
and his successors in title acquiesced for more than 27 years in Euse's actual possession, occupancy, and use of the 
strip of land lying east of the fence line; (4) by reason of his actual possession, occupancy and use of the strip of land 
in controversy for a period of 7 years after the execution of the Costa deed, Euse, on August 4, 1938, acquired title to 
the controverted strip by adverse possession; (5) when the tax deed to the West Half of the Northwest quarter of the 
Northwest quarter of Section 36 issued in 1941 it cut off Euse's title to this strip of land acquired by adverse 
possession just as it extinguished Costa's legal title to the remainder of the 20-acre tract, and it vested in the holder of 
the tax deed, a new, paramount and independent title from the State of Florida to the whole of the 20-acre tract; (6) the 
new and independent title acquired by the tax deed holder to the whole of the 20-acre tract was subsequently 
conveyed by the holder to Costa in 1941 and by mesne conveyances became vested in the plaintiff, Lola J. Gibbs, in 
1947; (7) during the 27-year period of occupancy of the disputed strip of land by Euse the latter never returned the 
strip of land for taxation and never paid taxes thereon; (8) due to the fact that Euse did not pay taxes on this strip of 
land after the issuance of the tax deed he never acquired title by adverse possession against, and never became an 
"adverse possessor" of, the strip as against the tax deed holder and his successors in title; for the reason that at the 
time of the execution of the tax deed chapter 19254, Laws of Florida, 1939, Section 95.19 Florida Statutes, 1941, 
F.S.A., was in force and effect, and provided, in substance, that there could be no adverse possession without color of 
title unless the adverse claimant returned the property for taxation within one year after entry thereon and paid taxes 
annually thereafter; (9) because Euse was not an "adverse possessor" of the strip of land within the contemplation of 
section 95.19, supra, Euse was precluded from setting up as a defense to the suit section 196.06 Florida Statutes, 
1941, F.S.A. which provides that the holder of a tax deed who does not bring suit to recover possession of property 
conveyed by his deed within a period of 4 years after its issuance shall not be entitled to recover possession as 
against a person in adverse actual posession, use and occupancy.


Based upon these findings the trial court decreed that the equities of the cause were with the plaintiffs and against the 
defendant; that the plaintiff Lola J. Gibbs was the owner of the westerly 20-acre tract of land described in the tax deed, 
including the disputed strip; and that the defendant Euse should be perpetually enjoined from going upon the premises 
or molesting plaintiff in her possession, occupancy, use and enjoyment of the premises.


The present appeal is from this ruling.


*846 We find substantial evidence in the record to sustain the findings of the trial court that when the conveyances of 
the two 20-acre tracts were made by Cook and Keubler to Euse in 1924 and 1925, respectively, the parties agreed 
that the fence line should constitute the true line between the properties. There is sufficient evidence to sustain the 
finding that when Costa purchased the westerly tract from Euse in 1931 he understood and agreed that the fence line 
should constitute the boundary line and understood and agreed that only so much of the westerly tract as was located 
west of the fence line should pass to him under his deed. The record also amply sustains the finding that at all times 
after Euse executed a deed to Costa in 1931 Euse remained in the actual possession of the strip of land lying between 
the fence line and the true line claiming the same as his own, and that the line agreed upon by the parties became 
established as the true line by acquiescence and recognition.


846


We cannot agree with the findings of the trial court that Euse lost title to the strip of land in controversy by virtue of the 
issuance of the tax deed in 1941 and that thereafter he was precluded from claiming title to the land by reason of the 
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fact that he did not return the land for taxation as required by chapter 19254, Laws of Florida 1939, section 95.19 
Florida Statutes, 1941, F.S.A.


We find the law to be that where the boundary line between contiguous lands is uncertain or disputed, the owners of 
such lands may agree upon a certain line as the permanent boundary line; and where the agreement is followed by 
actual occupation according to such line as the boundary, the line will be binding upon them, and their successors in 
title, as the boundary. "The line becomes binding, not upon the principle that the title to real estate can be passed by 
parol, but for the reason that the proprietors have by such consent and conduct agreed permanently upon the limits or 
the extent of their respective lands or property." Watrous v. Morrison, 33 Fla. 261, 14 So. 805, 807; Kilgore v. Leary, 
131 Fla. 715, 180 So. 35; Williams v. Pichard, 150 Fla. 371, 7 So.2d 468; Palm Orange Groves v. Yelvington, Fla., 41 
So.2d 883.


As we view the evidence in the record, Cook, Keubler, Costa and Euse were uncertain as to the exact boundary line 
between the adjoining tracts of land at the time deeds were executed in 1924, 1925 and 1931. In this state of 
uncertainty they all agreed at the time of executing the respective deeds that the fence line should constitute the true 
boundary. The line agreed on by these parties has been established by acquiescence and recognition for a 27-year 
period. The successors in title to Costa cannot now be heard to question the legality of the agreement.


The original parties having reached an agreement that the fence line should constitute the true line, the disputed strip 
of land west of the true line, but east of the fence, became for all purposes part of the 20-acre tract lying east of the 
true line, regardless of the fact that the description of such strip of land was not contained in the description in the 
deed given in 1924 by Cook to Euse. As stated in Price v. De Reyes, 161 Cal. 484, 119 P. 893, 894: "The line so
agreed on becomes in legal effect the true line, the agreement as to the line may be in parol, and it does not operate to 
convey title to the land which may lie between the agreed line and the true line, but it fixes the line itself and the 
description carries title up to the agreed line regardless of its accuracy; the agreement as to the line is not in violation 
of the statute of frauds, because it does not transfer title; the parties hold up to the agreed line by virtue of their original 
deeds and not by virtue of the parol agreement; `the division line when thus established attaches itself to the deeds of 
the respective parties and simply defines, not adds to, the lands described in the deeds,' and, if more is thus given to 
one than the calls of his deed actually require, he `holds the excess by the same tenure that he holds the main body of 
his land.'"


*847 It is plain from the evidence that Euse paid taxes on the east 20-acre tract assessed each year according to the 
description in the deed which he acquired from Cook in 1924. The boundary line fixed by agreement of the parties 
attached itself to the land described in the deed from Cook to Euse and under such circumstances the payment of 
taxes assessed against the east 20-acre tract in accordance wtih the description contained in the Cook deed became 
a payment of taxes on the entire tract of land in possession of Euse under the deed and the agreement between the 
parties. See Price v. De Reyes, supra.


847


So it is that while in 1941 the legal title to the westerly 20-acre tract of land owned by Costa may have been cut off and 
extinguished by virtue of the issuance of the tax deed, the issuance of the tax deed had no effect upon the strip of land 
lying east of the fence line which theretofore had been established as the boundary line by the parties. This strip of 
land was and remained part of the east 20-acre tract which was owned by the defendant Euse and as to which taxes 
had been regularly paid. Thus it was not affected by the tax deed proceedings instituted against the west 20-acre tract 
and hence the provisions of chapter 19254, Laws of Florida 1939, section 95.19, Florida Statutes 1941, F.S.A. were 
not applicable. Neither were the provisions of section 196.06, Florida Statutes 1941, F.S.A. applicable, for the suit by 
the plaintiff against the defendant was not, in legal effect, a suit against a person in adverse possession as against one 
claiming the right of possession by virtue of the issuance of a tax deed creating a new and independent title, but was a 
suit by a tax deed claimant against a person lawfully in possession of his own property which he had derived by deed 
and agreement fixing the boundary line of such property — property which, in legal effect, was not covered by the 
description in the tax deed.
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It follows that the plaintiff has not established that she is the owner of the fee simple title to the strip of land in 
controversy and hence that the decree appealed from should be reversed with directions that a decree be entered for 
the defendant in conformance with the principles herein stated.


It is so ordered.


TERRELL, CHAPMAN, ADAMS, HOBSON, and ROBERTS, JJ., concur.


THOMAS, J., dissents.
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84 So.2d 540 (1955)


PAN-AMERICAN CONSTRUCTION CO. and Bituminous Casualty Corp., Petitioners,
v.


Albert SEARCY, Cone Bros. Contracting Co., New Amsterdam Casualty Co., and Florida 
Industrial Commission, Respondents.


November 9, 1955.
Rehearing Denied January 31, 1956.


Supreme Court of Florida, Special Division B.


*541 Raymer F. Maguire, Jr., and Maguire, Voorhis & Wells, Orlando, for petitioners.541


J. Thomas Gurney, Orlando, Thacker & Thacker, Kissimmee, Burnis T. Coleman and Rodney Durrance, Tallahassee, 
for respondents.


HOBSON, Justice.


On May 12, 1954, the claimant was injured by virtue of an accident arising out of and in the course of his employment. 
The question throughout this case has been who was the claimant's employer. The Deputy Commissioner found and 
determined that the claimant was employed by Cone Bros. Contracting Co. The full commission without, so far as we 
can determine, reversing any of the Deputy's findings of fact, found that the claimant at the time of his injury was 
employed by Pan-American Construction Company and reversed the award against Cone Bros. Contracting Co.


As a predicate for this compensation order, the Deputy Commissioner made the following findings:


"Cone Bros. Contracting Co. is located in Tampa, Florida, is a large concern, employing over 300 
persons, and engaged in the business of building roads and bridges throughout the State of Florida. 
Pan-American Construction Co. is located in Miami, Florida, is a much smaller concern, and appears to 
be engaged in somewhat the same type of work as Cone Bros. but on a much smaller scale. Cone 
Bros., on March 29, 1954, had a contract with the State Road Department of Florida to construct certain 
roads in Osceola County. It was on this road construction project that the claimant was injured. The 
claimant testified that Mr. J.M. McNeill hired him, that at the time of the accident he was working for 
Cone Bros., and that he was paid by Cone Bros.


"There has been offered in evidence by Cone Bros. a letter signed in the name of Pan-American 
Construction Co. by one J.B. Hampton, proposing to furnish asphalt on the above road project. Mr. 
Cone has testified that he accepted in writing this proposal. There is no proof that J.B. Hampton had 
any authority whatsoever from Pan-American Construction Co. to sign any such proposal, or that he 
was an officer of the company, or authorized by Pan-American Construction Co. to enter into any 
agreement. Mr. Cone testified that he thought Mr. Hampton represented Pan-American Construction 
Co. because he knew Mr. Hampton had been connected with the enterprises of Mr. John C. Dickerson, 
and Mr. Cone believed that Mr. John C. Dickerson had something to do with Pan-American 
Construction Co. However, there has been no proof offered that Mr. John C. Dickerson was an officer 
of Pan-American Construction Co., or had any authority to represent that company, the only evidence 
offered being directly to the contrary.


"No employee on the job was ever paid by Pan-American Construction Co., all payroll accounts being 
sent to Cone Bros. Contracting Co. No equipment on the project was owned by Pan-American 
Construction Co., the trucks being owned by Cone Bros. Contracting Co. and John C. Dickerson Co., 
and the asphalt equipment being owned partly by Polk Construction Co. and by John C. Dickerson.
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"J.B. Hampton testified that he was in the office of John C. Dickerson when Mr. Cone called him and 
asked if the asphalt was available; that the above referred to proposal was written out in longhand by 
Dickerson in his office, later typed, and signed by J.B. Hampton; that he took all his orders from John C. 
Dickerson and never worked under any officers of the Pan-American Construction Co.; that he does not 
know whether the above proposal letter was ever forwarded to Pan-American *542 Construction Co.; 
that pursuant to his conversation with Cone, and the above letter, the equipment was moved to 
Osceola County and work commenced. It was while working around this asphalt equipment that the 
claimant suffered the accident and injury.


542


"The testimony of Mr. Cone and the Cone Bros. Contracting Co. bookkeeper is, that no accounting has 
ever been made to Pan-American Construction Co., no correspondence has been carried on with their 
office, no payments have ever been made Pan-American Construction Co., and no benefits received by 
them, nor are any payments contemplated; nor, from the testimony of Mr. Cone, was there to be any 
attempt to make any collections from Pan-American Construction Co., because of loss on the purported 
contract. Mr. Cone testified that he decided to terminate the contract because the costs were running 
too high and on occasions he was unable to find Mr. McNeill, the superintendent, on the job. He talked 
over the termination of the contract with Mr. Hampton or Mr. Dickerson, he doesn't remember which, 
and agreed to pay Dickerson $1,000.


"Mr. J.M. McNeill testified that he is a Vice-President of Pan-American Construction Co.; that sometime 
prior to April 19, 1954, Mr. Dickerson asked him if he would like to go to Osceola County and take a job; 
that very little work was being done by Pan-American Construction Co., that their finances were low 
and that he wanted to remove himself from the payroll of Pan-American and work for some other 
organization; that he asked Mr. Dickerson who would pay him in Osceola County; and Mr. Dickerson 
told him Cone Bros. Contracting Co. That he didn't know anything about any contract between Pan-
American Construction Co. and Cone Bros. Contracting Co. That he went to Kissimmee and became 
superintendent of the work there on April 19; when he needed any materials he called the Cone Bros. 
Contracting Company in Tampa; that he reported the claimant's injury to Mr. Connor and Mr. Hampton 
of Cone Bros. Contracting Co. That he signed for all supplies in Cone Bros. Contracting Co. order book; 
that he was paid by Cone Bros. Contracting Co., and that he assumed he was working for Cone Bros. 
Contracting Co., because he was paid by them.


"Mr. McNeill further testified that on May 14, 1954, he signed, as Vice-President of Pan-American 
Construction Co. the letter offered in evidence as Cone Bros. `Exhibit No. 2', that Mr. Dickerson 
dictated the letter, and that he signed it in order to secure a release of any obligations there might be of 
Pan-American Construction Co.; that he was shown the original letter signed by Mr. Hampton, that he 
was unschooled in the law and did not know what effect such letter might have on Pan-American 
Construction Co., and that he thought the quickest and easiest way to relieve Pan-American 
Construction Co. of any liability or responsibility was to sign the letter of May 14.


"In summation, it appears that Cone Bros. Contracting Co., if it subcontracted the asphalt work with any 
one, did so with John C. Dickerson and J.B. Hampton; that Cone Bros. Contracting Co. knew that John 
C. Dickerson had several corporations and presumed that Pan-American Construction Co. was one of 
them; that Cone Bros. Contracting Co. put no great value on Pan-American Construction Co. being a 
party to any agreement, and was not particularly induced to enter into any agreement because Pan-
American Construction Co. was a party; that there is no evidence that any benefit ever accrued to Pan-
American Construction Co., by reason of any purported agreement; that the only evidence of Pan-
American Construction Co. being connected in any way with the construction project in Osceola County 
is the connection of Mr. J.M. McNeill with the project. It is my opinion that no *543 contract between 
Cone Bros. Contracting Co. and Pan-American Construction Co. was ever entered into; that Pan-
American Construction Co. did not ratify any such contract by any action on its part; that it received no 
benefit from any such purported contract; that it had no equipment on the job and carried no payroll on 
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the project; that the letter signed by J.M. McNeill, dated May 14, 1954, and being Cone Bros. `Exhibit 
No. 2', in the light of the overwhelming evidence to the contrary, does not ratify a non-existing 
agreement."


The following are the pertinent portions of the compensation order entered by the full commission:


"The deputy commissioner held that Cone Brothers Contracting Company was the employer of the 
claimant. We fail, however, to find in the record any evidence pointing to control over the claimant by 
Cone. On the contrary, the evidence is undisputed that Cone Brothers, pursuant to a purported 
contract, divorced itself from control over this project. The fact that the Cone Company paid the men 
does not tend to prove control because the purported contract itself required the Cone Company to 
advance the money to meet the payroll, said advances to be charged against future contract payments 
by Cone to Pan-American. The purported contract required Cone to furnish only the hauling equipment. 
Consistent with the agreement, such equipment, and none other was supplied by Cone. The remaining 
equipment, including the plant, was moved in by Hampton for operations. Though in fact owned by 
Dickerson, the record discloses a close working arrangement between Dickerson and Pan-American.


"In the opinion of the Commission, it is not necessary to determine whether Hampton had authority or 
not to negotiate for and enter into a contract binding Pan-American. It is undisputed from the evidence 
that McNeill, vice-president of Pan-American, ratified the agreement of March 29, 1954. Pan-American 
was a subcontractor, hired the claimant, and had secured compensation coverage. Accordingly, it is 
liable for benefits under the Act with respect to claimant's injuries."


It is evident that the full commission was of the view that, as a matter of law, the letter dated May 14, 1954, and signed 
by J.M. McNeill as Vice-President of Pan-American Construction Company constituted a ratification of the putative 
agreement between Cone Bros. Contracting Co. and J.B. Hampton.


We cannot attach such legal consequences to this document. The letter referred to a pre-existing contract, it is true, 
but sought a cancellation of it, and a release of Pan-American from "all responsibility in connection with this project", 
which was granted. This, without more, did not amount to an express affirmance upon which ratification might be 
based. At the most, it was intended to terminate obligations between the parties, if any there were. Nor could it have 
been construed as an affirmance by acquiescence or estoppel, because the record is barren of evidence of any 
"conduct of the purported principal manifesting that he consents to be a party to the transaction" or "conduct justifiable 
only if there is ratification", Restatement of Agency, Sec. 93(1). Cf. Chapman v. St. Stephens Protestant Episcopal 
Church, 105 Fla. 683, 136 So. 238, 145 So. 757, where all work performed was obviously done pursuant to a contract, 
the officers of the church, who were in possession of all the material facts, watched the work throughout its 
performance, and we held that such officers could not later be heard to say that they had not ratified the previously 
unauthorized contract.


A further objection to the conclusion reached by the full commission lies in the failure of this record to sustain the 
proposition that J.M. McNeill was authorized to bind Pan-American as its agent. His signature as vice-president is the 
only *544 scintilla of evidence pointing in the direction of authorization. We have held that in a proper case the 
signature of the president of a corporation may bind the corporation, under the doctrine of inherent powers. Miami 
Jockey Club v. Lillias Piper, Inc., 115 Fla. 612, 155 So. 806; E.O. Painter Fertilizer Co. v. Boyd, 93 Fla. 354, 114 So. 
444; Cotton States Belting & Supply Co. v. Florida R. Co., 69 Fla. 52, 67 So. 568. These powers are "in reality one 
form of apparent powers, i.e., powers apparent from the very nature of the office". Fletcher Cyc. Corporations, Vol. 2, 
Sec. 438, pp. 324-5. The vice-president of a corporation, in the ordinary case, does not per se possess the inherent 
powers of the president unless he is acting in the president's absence, disability or death. 19 C.J.S., Corporations, § 
753. The permissible scope of his apparent authority is correspondingly restricted. And in this case the proved course 
of dealing between the parties distinctly negatives the creation of any appearance of authority, on McNeill's part, to 
breathe life into the purported agreement on behalf of Pan-American. No action was taken by third parties in reliance 
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upon McNeill's signature as vice-president, nor did any benefit accrue to Pan-American as a result of McNeill's action, 
as the Deputy Commissioner concluded.


The name of John C. Dickerson is of frequent appearance in this record, but this individual is not shown to have been 
an officer or agent of Pan-American, authorized to execute any contract on behalf of said corporation or to ratify the 
purported contract between Cone Bros. Contracting Co. and Hampton. The commission may have entertained the 
view that the record suggests, as perhaps it does, that Dickerson either acts for, owns or controls Pan-American, but 
proof of such fact is woefully lacking. If a "fine Italian hand" played any part in this transaction, the evidence herein fails 
to identify its possessor.


We are of the opinion that the findings of the Deputy Commissioner were supported by competent substantial 
evidence, and that the conclusions which he reached therefrom were correct in law. It follows that the petition for writ 
of certiorari should be granted and the challenged order quashed.


It is so ordered.


DREW, C.J., and THORNAL and SEBRING, JJ., concur.
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Select Year:   2002  Go


The 2002 Florida Statutes


Title XLII
ESTATES AND 


TRUSTS


Chapter 734
PROBATE CODE: FOREIGN PERSONAL REPRESENTATIVES; 


ANCILLARY ADMINISTRATION


View Entire 
Chapter


734.104  Foreign wills; admission to record; effect on title.-- 


(1)  An authenticated copy of the will of a nonresident that devises real property in this state, or any 
right, title, or interest in the property, may be admitted to record in any county of this state where the 
property is located at any time after 2 years from the death of the decedent or at any time after the 
domiciliary personal representative has been discharged if there has been no proceeding to administer 
the estate of the decedent in this state, provided: 


(a)  The will was executed as required by chapter 732; and 


(b)  The will has been admitted to probate in the proper court of any other state, territory, or country. 


(2)  A petition to admit a foreign will to record may be filed by any person and shall be accompanied by 
authenticated copies of the foreign will, the petition for probate, and the order admitting the will to 
probate. If no petition is required as a prerequisite to the probate of a will in the jurisdiction where the 
will of the nonresident was probated, upon proof by affidavit or certificate that no petition is required, 
an authenticated copy of the will may be admitted to record without an authenticated copy of a 
petition for probate, and the order admitting the will to record in this state shall recite that no petition 
was required in the jurisdiction of original probate. 


(3)  If the court finds that the requirements of this section have been met, it shall enter an order 
admitting the foreign will to record. 


(4)  When admitted to record, the foreign will shall be as valid and effectual to pass title to real 
property and any right, title, or interest therein as if the will had been admitted to probate in this 
state. 


History.--s. 3, ch. 74-106; s. 98, ch. 75-220; s. 45, ch. 77-87; s. 229, ch. 77-104; s. 15, ch. 79-221; s. 274, ch. 79-400; s. 11, 


ch. 89-340; s. 173, ch. 2001-226. 


Note.--Created from former s. 736.06. 
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784 So.2d 538 (2001)


Manfred W. BUTTNER, Appellant,
v.


Sharon P. TALBOT, Trustee, Appellee.


No. 4D00-3184.


May 9, 2001.


District Court of Appeal of Florida, Fourth District.


*539 Harriet Rae Freeman, and Bruce W. Parrish, Jr., West Palm Beach, for appellant.539


John L. Bryan, Jr., and S. Brian Bull of Scott, Harris, Bryan, Barra & Jorgensen, P.A., Palm Beach Gardens, for 
appellee.


POLEN, J.


Manfred Buttner ("seller") timely appeals after the trial court granted Sharon P. Talbot, as Trustee of the Sharon P. 
Talbot Land Trust, ("buyer"), specific performance of the parties' contract for the sale and purchase of an apartment 
complex ("contract"). We affirm on all issues raised.


Facts


The buyer in this case is an attorney who in the past represented the seller in real estate matters. The seller is a real 
estate broker himself and owns multiple real properties. One of his properties was encumbered by liens and 
mortgages in excess of $250,000. It was scheduled to be auctioned off for failure to pay $67,627.55 in taxes.


After seller unsuccessfully tried borrowing money to repay the taxes, the buyer agreed to loan him the money. In 
return, the seller agreed to sell buyer the property. The buyer contacted an outside attorney to prepare a contract for 
the purchase and sale of the subject property.


Pursuant to the contract, seller agreed to sell the property to buyer, as trustee for the not-yet-formed Sharon P. Talbot 


Land Trust,[1] for $1 million. Seller also agreed to a purchase money mortgage in the amount of $933,000 to be paid 
within 15 years at 8% interest. Buyer, in return, agreed to let seller stay in two of the units for two more years rent free.


Of further import, the contract provided that seller had to convey marketable title as follows:


If title is found defective, Buyer shall within said 5 days notify Seller in writing specifying the defect(s). If 
defect(s) render title unmarketable, Seller will have 30 days from receipt of notice to remove the 
defects, failing which Buyer shall, within five (5) days ... deliver written notice to Seller either: (1) 
extending the time for a reasonable period not to exceed 120 days within which Seller shall use diligent 
effort to remove the defects; or (2) requesting a refund of deposit(s) paid which shall be immediately 
returned to Buyer. If Buyer fails to notify Seller, Buyer shall be deemed to have accepted the title as it 
then is....


The contract contained an addendum calling for repayment of buyer's "deposit" if the sale did not get completed. 
Paragraph 3 of the addendum to the contract provided,


In [the] event [the] sale is not completed due to title being unmarketable Purchaser shall be repaid 
deposit paid to *540 cure tax arrearage by note and mortgage for $67,627.55....540
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The note and mortgage in the amount of $67,627.55 in favor of buyer was executed at the same time the addendum 
was.


The next day the seller went to the courthouse and paid the back taxes due on the property and, according to buyer, 
then refused to close the sale. Seller claimed his accountant advised him he was not selling the property for enough 
money. Buyer, however, insisted on going forward with the sale.


Seller then retained his own lawyer. Buyer's lawyer subsequently conducted a title investigation revealing several liens 
and encumbrances against the property. Buyer's lawyer sent seller's lawyer copies of the documents showing the liens 
and encumbrances and asked that they be resolved. Seller's lawyer sent back a letter stating that seller lacked the 
funds to close and suggested the parties cancel the contract. The buyer herself then sent Seller's attorney a letter 
notifying him that she was still "ready, willing and able to close the above-reference transaction, tomorrow...."


After the seller refused to consummate closing, buyer sued for specific performance. Seller affirmatively defended 
based on 1) impossibility of performance due to unmarketable title; 2) both parties' having canceled the contract; and 
3) the buyer's having breached her fiduciary duty to seller.


The trial court found that the intent of the note/mortgage provision in the addendum was to secure repayment of the 
$67,627.55 to the buyer in the event the sale was not completed. It determined that if the property was conveyed to 
the buyer, the parties intended to cancel the note and mortgage. In this vein, it noted that no payments were ever 
made by the seller on the note and mortgage. It found that the addendum in no way altered the buyer's contractual 
right to waive defects and did not give seller a right to refuse due to title defects.


The court held buyer did waive the defects by sending a letter to seller stating she was ready, willing, and able to 
close. It also found seller refused to close because he believed he agreed to sell the property for too little. It further 
found that notwithstanding a provision in the addendum waiving any possible attorney-client conflict existing between 
buyer and seller, no such conflict ever existed when the contract was executed. It then granted buyer specific 
performance.


Seller filed a motion for rehearing in which he argued for the first time that the buyer was a nonentity and, thus, she 
could not pursue this action. He also argued for the first time that no consideration was given in exchange for his 
agreement to sell the property. The court denied his motion. This appeal followed.


Buyer's Status as a Non-entity


Seller first argues a non-entity, such as the buyer's land trust here, cannot bring and maintain an action, let alone for 
specific performance. Notwithstanding that seller waived this argument by failing to address it at trial, see Trinchitella 
v. D.R.F., Inc., 584 So.2d 35, 35 (Fla. 4th DCA 1991), it still fails under section 689.07, Florida Statutes (1999). That 
section provides, in pertinent part,


"Trustee" or "as trustee" added to name of grantee, transferee, assignee, or mortgagee transfers 
interest or creates lien as if additional word or words not used


(1) Every deed or conveyance of real estate heretofore or hereafter made or executed, in which the 
words "trustee" or "as trustee" are added to the name of the grantee, and in which no beneficiaries *541
are named nor the nature and purposes of the trust, if any, are set forth, shall grant and is hereby 
declared to have granted a fee simple estate with full power and authority in and to the grantee in such 
deed to sell, convey, and grant and encumber both the legal and beneficial interest in the real estate 
conveyed, unless a contrary intention shall appear in the deed or conveyance....


541


§ 689.07(1), Fla. Stat. (1999). Under the express language in this statute, the fact that buyer's land trust had not been 
formed did not affect her ability to close on the sale, for she would have received fee simple ownership upon closing. 
Accordingly, we affirm as to this issue.
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Consideration for the Contract


Seller also argues the contract fails for lack of consideration. This argument is belied by the record, which shows there 
was consideration in the form of the purchase money mortgage as well as the buyer's allowing the seller to live rent-
free for two years on the property and paying the back taxes owed on the property.


Effect of the Addendum


Seller then challenges the trial court's interpretation of the note/mortgage provision in the addendum. Reviewing the 
contract de novo, the benefit of the addendum was strictly for the buyer, i.e., to make sure the buyer did not pay the 
seller's back taxes gratuitously in case closing did not occur. Nothing in the addendum altered the buyer's and seller's 
obligations in proceeding with closing. As the trial court found, the buyer waived all title defects, as the contract 
allowed her to do, but the seller reneged unjustly. Accordingly, we affirm here as well.


Availability of Equitable Relief


Seller also argues specific performance should not have been granted because the buyer had unclean hands. He 
argues because she was his former attorney, she used her fiduciary relationship to cheat him out of his property. The 
record, however, again belies his argument. The parties had an outside attorney draft the contract and addendum and 
attend their negotiations.


In short, it seems to us that seller simply tried to eat his cake and have it too. He negotiated the deal to save his 
property and thereafter had seller's remorse. The only party with unclean hands here appears to be the seller and, as 
such, we reject his argument.


As to all other issues raised in this appeal, we affirm as unpersuasive.


AFFIRMED.


TAYLOR, J. and DAMOORGIAN, DORIAN K., Associate Judge, concur.


[1] She testified the land trust was going to be prepared for closing.
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166 So.2d 611 (1964)


Ann HILLMAN, Appellant,
v.


Mary Louise McCUTCHEN, Appellee.


No. 63-921.


July 7, 1964.
Rehearing Denied August 18, 1964.


District Court of Appeal of Florida. Third District.


*612 George Gilbert, Miami Beach, for appellant.612


Robert B. Ely and Richard Altshuler, Miami, for appellee.


Before CARROLL, HORTON and TILLMAN PEARSON, JJ.


TILLMAN PEARSON, Judge.


The appellant was an owner of a mortgage on real property. In a suit to foreclose her mortgage she suffered an 
adverse final decree which denied her prayer for foreclosure and upon defendants' counterclaim cancelled the 
mortgage of record. The defendants were William McCutchen and Mary Louise McCutchen, his wife, who formerly 
held the real property covered by the mortgage as an estate by the entirety, but only Mary Louise McCutchen is 
appellee here.


The chancellor has given us the benefit of full and complete findings upon which he based his decree. Since they are 
not seriously attacked on this appeal, they are set out below, and will govern our determination.


"A. That the Defendant, WILLIAM McCUTCHEN, did procure a loan of money from the Plaintiff by 
executing a note and mortgage intended to encumber property jointly held by the Defendants.


"B. That the Defendant, MARY LOUISE McCUTCHEN, did not execute such note and mortgage nor 
have any knowledge thereof at the time of the execution thereof.


"C. That the Plaintiff did make payment of the sum of $206.40 to the holder of the first mortgage upon 
the property of said Defendants.


"D. That the Defendant, MARY LOUISE McCUTCHEN, did obtain a Final Decree of Divorce against the 
Defendant, WILLIAM McCUTCHEN, on June 12, 1963, in Case No. 63C-3977 lately pending in this 
Court, which Decree dissolved the bonds of matrimony between the said parties and awarded the real 
property involved herein to the Defendant, MARY LOUISE McCUTCHEN, as lump sum alimony."


The appellant urges that based on the facts stated her mortgage became a lien upon the husband's interest in the real 
property coincident with the severance of the marriage relationship and the consequent conversion of the estate by the 
entirety into an estate in common. It is well-recognized that where a mortgage contains a full covenant of warranty of 
title, then any title acquired by the mortgagor after execution of the mortgage inures to the benefit of the mortgagee. 
Florida Land Inv. Co. v. Williams, 84 Fla. 157, 92 So. 876, 26 A.L.R. 171 The record reveals that the mortgage with 
which we are concerned contains such a warranty.
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It is also clear that an estate by the entirety does not survive divorce, and that *613 by the operation of § 689.15, Fla. 


Stat., F.S.A., an estate by the entirety becomes an estate in common immediately upon divorce.[1] Latta v. Latta, 
Fla.App. 1960, 121 So.2d 42; Banfi v. Banfi, Fla.App. 1960, 123 So.2d 52.


613


There are two issues which must be answered in this case. First, was a mortgage by the husband alone on the estate 
by the entirety absolutely void so that it could not be given effect after the divorce? Second, did the transfer of the 
husband's interest to the wife, "as lump-sum alimony", as a part of the same decree which dissolved the marriage, act 
instantaneously to transfer the interest of the husband to the wife to defeat the rule that title acquired after the 
mortgage inures to the benefit of the mortgagee. We think that neither of these issues destroys plaintiff's lien on the 
interest of the husband.


As to the first point it is clear that a mortgage on an estate by the entirety executed by only one of the owners is 
ineffective as a mortgage of an interest in the property so long as the estate by the entirety exists, but this does not 
mean that the warranty contained in the mortgage was ineffective as a contract between the parties. This warranty is 
effective as an expression of an intention to create a lien on the mortgagor's interest for the debt. The ineffectiveness 
of the mortgage at its inception does not affect the fact that an equity arises in the mortgagee who accepts the 
ineffective security. We therefore hold that the mortgage between the husband and the plaintiff was effective to secure 
the afteracquired title.


The second point depends upon whether or not the divorced husband was ever vested with title as a tenant-in-
common. We conclude that in this instance he was so vested, because no specific time is required for the vesting of 
title. It has long been recognized that one's legal condition may change in the "twinkling of an eye"; see I Corinthians 
15:52. We therefore conclude that title may pass into and out of a person by operation of law in the "twinkling of a legal 
eye". It will be noted in the instant case that the property of the husband was sequestered by the decree of divorce to 
satisfy a future claim of the wife; that is, her right to alimony. Thus, it was necessary that the property subjected to the 
claim be the property of the husband. The only way that this could be effected was for the estate by the entirety to be 
terminated first and then for the interest of the husband to be transferred to the wife by judicial decree. It is apparent 
that if the judge had ordered the interest of the husband sold and the money paid as alimony, then the husband would 
have been, during the period of time from the decree to the sale, vested with title to this undivided one-half interest, 
and plaintiff's lien would have attached. In the divorce decree the chancellor "short-circuited" this process but the effect 
was the same. Therefore, the subjection of the husband's interest to the wife's claim of alimony did not defeat the 
vesting of title in the husband and plaintiff's lien attached to that interest prior to the enforcement of the claim for 
alimony.


We conclude that the chencellor applied the wrong rule of law when he cancelled appellant's mortgage. Since all of the 
other provisions of the final decree are hinged upon that determination, the final decree is reversed and the cause 
remanded for the entry of a decree in accordance with the views herein expressed.


Reversed and remanded.


[1] Section 689.15 "Estates by survivorship. — The doctrine of the right of survivorship in cases of real estate and personal property 
held by joint tenants shall not prevail in this state; that is to say, except in cases of estates by entirety, a devise, transfer or 
conveyance heretofore or hereafter made to two or more shall create a tenancy in common, unless the instrument creating the estate 
shall expressly provide for the right of surviorship; and in cases of estates by entirety, the tenants, upon divorce, shall become 
tenants in common."
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TN 5.05.02  Sale of Property During Bankruptcy Subject to Liens and 
Encumbrances  (Rev. 12/09) 
 


A trustee or debtor in possession may, after proper notice, sell property which is part of the 
bankruptcy estate subject to existing liens and encumbrances. 11 U.S.C., Sec. 363(b)(1). See Title 
Standard 2.2. Provided no objections are filed after proper notice is provided under Bankruptcy 
Rule 6004, the sale may be insured without the necessity of approval by an order of the bankruptcy 
court. Objections to proposed sales must be filed and served not less than seven days before the 
date set for the proposed sale. Bankruptcy Rule 6004(b). If an objection is filed, Bankruptcy Rule 
9014 governing contested matters applies, and will result in a court order approving or denying the 
sale. 
 


After recording proof that notice of a proposed sale was served on all creditors in the 
bankruptcy case and proof that no objection to the proposed sale was made, title may be insured in a 
purchaser from the trustee or debtor in possession. Such proof may be in the form of an affidavit of an 
attorney who is familiar with the case stating proper notice was given and no one objected to the sale. 
The affidavit should contain the legal description of the property. 
 


If an objection was filed, the order approving the sale should be recorded. Any sale, use or 
lease of property of the bankruptcy estate authorized by court order should not be insured until the 
lapse of the 14-day automatic stay of Bankruptcy Rule 6004(h). In the event that the proposed sale is 
appealed, Fund Members are not authorized to rely upon 11 U.S.C., Sec. 363(m) which states “ ... 
reversal or modification on appeal ... of a sale or lease of property does not affect the validity of a 
sale or lease ... ” without approval of The Fund underwriting department, because of the 
potential for buying litigation. 
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TRUSTEES OF the INTERNAL IMPROVEMENT FUND of Florida, Petitioners,
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Supreme Court of Florida.


Earl Faircloth, Atty. Gen., and J. Kenneth Ballinger, Asst. Atty. Gen., for petitioners.


Howard J. Rhoads, of Allen, Knudsen, Swartz, Richardson & DeBoest, Ft. Myers, for respondent.


ADKINS, Justice.


This cause is before the Court for review on conflict certiorari of the decision of the District Court of Appeal, Second 
District, reported in Trustees of the Internal Improvement Fund of Florida v. Julius Wetstone, Trustee, 209 So.2d 698.


The Respondent, Julius Wetstone, will be referred to as Plaintiff and the Petitioners, Trustees of the Internal 
Improvement Fund of Florida, will be referred to as Defendant.


Plaintiff filed a complaint for declaratory judgment seeking the determination of the boundary line that separated his 
ownership of Little Pine Island, hereinafter referred to as the "Island," from that *11 of the Defendant in the surrounding 
sovereignty lands. The outer edges of the Island are heavily populated with mangrove swamp areas.


11


A government survey in 1875 by H. Jenkins meandered the outer limits of the Island. Thereafter, the State was 
granted a patent covering the Island, under the Swamp Lands Act, and Plaintiff acquired title through mesne 
conveyances. The description in the patent and each conveyance was by government lots.


Plaintiff had a bulkhead line established and applied to the Defendant for the purchase of all sovereignty lands lying 
between the bulkhead line and Plaintiff's land. At this point a dispute arose between Plaintiff and the Defendant 
Trustees as to the location of the line dividing the upland ownership of Plaintiff from the sovereign ownership of the 
Defendant Trustees. Plaintiff then filed his complaint seeking declaratory judgment, alleging the inability of a 
competent surveyor to locate any line on the ground as the mean high-tide line. Plaintiff sought to have the meander 
line declared as the boundary line and not the line of mean high-tide. Plaintiff also sought to confirm title in himself as 
against the Defendant Trustees to all lands within the meander line.


At the hearing, a reputable surveyor testified on behalf of Plaintiff. From his testimony it appears that the mean high-
tide line subscribing the Island could not be located with any certainty, the allowance for error in its location varying 
from several hundred feet to a quarter of a mile. The nearest tide gauging station that gave a verticle reference point 
(i.e. the elevation of the plane of mean high-tide above the zero plane of the mean sea level bench marks) was eight 
miles away from the Island. This verticle reference point from which a surveyor would normally run his line would be 
compounded over the course of eight miles to create an excessive tolerance on the almost horizontal plane so that 
such tolerance would vary from several hundred feet to a quarter of a mile when it reached the Island. The mangrove 
lands were so gradual in their slope as to be almost flat. Also, there were soft spots and hard spots in the land so that 
a difference would result when the surveying rod was put down in one spot or another. From his examination of a U.S. 
Coast Guard survey of 1866-1867, the surveyor testified there had been no change in the edge of vegetation since 
1866.
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The surveyor also testified that determinations of mean high-tide elevation had generally been made for the purpose of 
navigation and not for the determination of land ownership.


By reference to the Jenkins' field notes and location of the section lines which were surveyed on the Island, the 
meander line as run by Jenkins can be located. The surveyor testified that the meander line extends bayward from the 
bulkhead line on approximately 20 per cent of the perimeter of the Island.


The original Federal survey showed the acreage within the government lots, sections and fractional sections as 
patented to the State. By the same description as it took title, the Defendant Trustees conveyed the Island to the first 
private owners and recited this same acreage in the deed. This acreage was based on the meander line as the 
boundary line and Plaintiff has paid taxes on approximately the same acreage.


The Defendant Trustees did not offer any evidence at the trial. The trial court declared the boundary line to be the 
meander line and confirmed title to the land lying interior to the meander line in the Plaintiff as against the Defendant 
Trustees. This judgment was affirmed by the District Court of Appeal. 209 So.2d 698 (Fla.App.2d Dist.)


Defendant Trustees petitioned this Court for certiorari claiming conflict with Lopez v. Smith (Fla.App.2d Dist.) 145 
So.2d 509 *12 and Pierce v. Warren (Fla. 1950) 47 So.2d 857, in that the establishment of a meander line as a 
boundary line in the instant case would include areas of sovereignty lands and the Court could not validate a 1905 
conveyance of such sovereignty lands by calling them swamp and overflowed lands. The Defendant Trustees did not 
have the authority to convey sovereignty lands prior to the enactment of Chapter 7304, Laws of Florida, Acts of 1917, 
Fla.Stats. (F.S.A.) Sec. 253.12 et seq.


12


Defendant's reliance on Lopez v. Smith, supra, is misplaced, as this case also arose out of the Second District. 
Conflicts of two decisions of the same District Court of Appeal cannot activate our conflict jurisdiction. Shaw v. Puleo 
(Fla. 1964) 159 So.2d 641.


The question to be determined is whether, under the circumstances of this case, the meander line of the Jenkins' 
survey could be considered as a boundary separating the swamp and overflowed land from the sovereignty land. If the 
land involved was sovereignty land and was not swamp and overflowed land title could not be quieted and confirmed 
in the Plaintiff, as the Defendant Trustees at the time of their original conveyance had no authority to convey 
sovereignty lands. See Pierce v. Warren, supra.


The patent from the United States under the Swamp Land Act was made pursuant to instructions from the General 
Land Office of the United States describing lands which had been selected as "swamp and overflowed lands." The 
patent was dated December 17, 1879 and was based upon the government survey made by Jenkins in 1875.


American Law of Property, Volume III, Sec. 12.114, p. 436, (1952) discusses the purpose of the meander line in such 
a survey as follows:


"The meander lines established by the survey of the federal government were usually placed a short 
distance back from the water's edge, but sometimes they cut across small patches of water. No attempt 
was made to follow the minor sinuosities of the shore, and these lines were merely intended to mark 
the general contour and to enable the General Land Office to compute the acreage in the resulting 
government lots of which they should take cognizance in disposing of them."


However, the same author recognizes certain exceptions,


"* * * when the boundaries of government lots appear from the plat of the survey to abut on a stream or 
a body of water which did not exist, or which is not located within what the courts have considered a 
reasonable distance from its indicated location, there is no natural object or monument to mark the 
boundary and resort must be had to the secondary evidence afforded by the courses and distances of 
the meander line as outlined on the plat and described in the field notes. This has the effect of making 
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the meander line in a relatively small number of cases the boundary line of the government lots thus 
affected."


Public officers in making sales by necessary implication may make the meander line the boundary line. See 11 C.J.S. 
Boundaries § 30, pp. 574-575.


The Florida Court has also recognized situations in which the meander line of an official survey would constitute a 
boundary. The Court in South Florida Farms Company v. Goodno, 84 Fla. 532, 94 So. 672 (1922) said:


"The rule of general application is that, where a patent to public land refers to the field notes and plats 
of an official survey, which field notes and plats show that the land is bounded by a permanent body of 
water, and that in making the official survey the waters were in fact faithfully meandered, the water line, 
and not the meander line, is in general the boundary. * * * But where an official *13 survey meanders 
not a permanent body of water, but low marsh or similar lands that are adjacent to other lands being 
surveyed, the meander line is the boundary."


13


See also 3 F.L.P. Boundaries, § 16.


This Court has previously been confronted with the problem of determining the ordinary high-water mark where 
peculiar topographical features were involved. In Martin v. Busch, 93 Fla. 535, 112 So. 274 (1927), the ordinary high-
water mark around Lake Okeechobee could not be located because of topography unique to that area. The Court 
pointed out that the State owned the beds of all navigable lakes to ordinary high-water mark, however shallow the 
water may be at the outside lines or elsewhere, if the water is in fact a part of the particular lake that is navigable for 
useful purposes. The Court then said:


"In flat territory or because of peculiar conditions, there may be little if any shore to navigable waters, or 
the elevation may be slight and the water at the outer edges may be shallow and affected by vegetable 
growth or other conditions, and the line of ordinary high-water mark may be difficult of accurate 
ascertainment; but, when the duty of determining the line of high-water mark is imposed or assumed, 
the best evidence attainable and the best methods available should be utilized in determining and 
establishing the line of true ordinary high-water mark, whether it is done by general or special 
meandering or by particular surveys of adjacent land. Marks upon the ground or upon local objects that 
are more or less permanent may be considered in connection with competent testimony and other 
evidence in determining the true line of ordinary high-water mark. When the line of ordinary high-water 
mark is duly ascertained and established by competent authority, such line should be regarded as the 
true line, unless duly impeached for fraud or mistake."


The Court further said:


"Where sales and conveyances of unsurveyed swamp and overflowed lands are made by the trustees 
of the internal improvement fund, it is the duty of the state to survey the lands intended to be conveyed 
so that the location and boundaries thereof may be identified and established. * * * A conveyance of all 
of an unsurveyed fractional township or section of swamp and overflowed lands which borders on a 
navigable lake or other body of navigable water, carries title to the true line of ordinary high-water mark 
that has been or that should thereafter be legally established; and, if the acreage stated in the 
conveyance of swamp and overflowed lands is less than the true acreage outside of the true line of 
ordinary high-water mark of the adjacent navigable water, such deficit does not authorize an extension 
or contraction of the true water line or give the grantee any sovereignty land within or on the lower or 
lake side of the true water line. The grantee takes with notice that the conveyance of swamp and 
overflowed land does not in law cover any sovereignty lands, and that the trustees of the swamp and 
overflowed lands as such have no authority to convey sovereignty lands."
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It thus appears that the determination of the mean high-tide line is a question of fact, and the duty rested upon the 
State to survey the land so that the boundaries could be identified and established. The Defendant Trustees point out 
that they are attempting to prepare a permanent uniform set of standards for the use of professional land surveyors 
and engineers in determining methods of ascertaining mean high-tide line. The aspects of tidal phenomena, the 
limitation of the area encompassed within a local tidal observation, variations in physical characteristics of beach and 
shore, the possible rising of mean sea level in Florida, *14 are all factors which must be met in determining the line of 
mean high-tide. See 18 Fla.Law Rev., 553, 556 (Spring 1966), "The High Water Mark: Boundary Between Public and 
Private Lands" by Norwood Gay. The line selected by the proposed procedure may not be the actual mean high-tide 
line.


14


The evidence in the instant case clearly shows the following:


(a) the true mean high-tide line cannot be located;


(b) the meander line of the Jenkins' survey can be located through the use of the original field notes;


(c) the patent of the Swamp and Over-flowed Lands described the property patented therein "according to the official 
plats of survey of the said lands returned to the General Land Office by the Surveyor General;"


(d) from the record it appears that the Defendant Trustees have made no effort to establish a boundary other than the 
meander line and, at best, may in the future adopt certain standards from which an estimated mean high-tide line may 
be determined;


(e) the acreage conveyed by the Defendant Trustees to Plaintiff predecessor in title was based upon the acreage 
referred to in the original government or Jenkins' survey.


In regard to the latter, it is well settled that in locating a boundary line natural monuments prevail over courses and 
distances and courses and distances prevail over quantity. Calder v. Hillsboro Land Company (Fla.App. 1960) 122 
So.2d 445, 457. In the instant case, the natural monument was the body of water surrounding the Island, or, the mean 
high-tide line. This natural monument could not be located with any legal precision. The only "courses and distances" 
available in this case were those for the meander line. The "quantity" was the acreage referred to in the original 
government survey. The other elements of the description, through ambiguities and uncertainties, have lost their 
superior value and resort may be had to quantity. See Lopez v. Smith (Fla.App. 1962) 145 So.2d 509, 518. In Horne v. 
Smith (Fla.) 159 U.S. 40, 15 S.Ct. 988, 40 L.Ed. 68, the Court considered a government survey bounded on the west 
by a meander line. Between the west boundary and a navigable river lay a body of land containing 600 acres which 
was never surveyed. The Court, in holding that the meander line was the boundary, considered the fact that the area 
conveyed was given as 170 acres and this negatived any intent to convey over 700 acres.


Under the circumstances of this case, we hold that the meander line constituted the boundary line between the swamp 
and overflowed lands and the sovereignty lands and the District Court was correct in affirming the trial court. The writ 
of certiorari is discharged.


ROBERTS, DREW, THORNAL and CALDWELL (Retired), JJ., concur.


ERVIN, C.J., dissents with opinion.


BOYD, J., dissents and concurs with ERVIN, C.J.


ERVIN, Chief Justice (dissenting):


The decision of the District Court conflicts with all prior landmark Florida decisions relating to the subject of boundaries 
between privately owned riparian uplands and submerged sovereignty lands under navigable waters.


Prior to the instant decision, all of the Florida decisions have held that submerged sovereignty lands under navigable 
waters that have not been sold as such by the Trustees of the Internal Improvement Fund pursuant to specific laws for 
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limited sales thereof, continue to be owned by the State up to the line of mean high water adjacent *15 uplands and 
are protected by the inalienable trust doctrine.


15


The instant case for the first time holds that an ancient meander line, surveyed by one H. Jenkins in 1875 as a 
perimeter circumscribing an island (Little Pine) in navigable waters and shown on a U.S. governmental lot survey map, 
is the boundary of the island rather than the island's natural ordinary line of mean high water.


It is obvious this meander line extends several hundred feet, and even as far as a quarter of a mile, offshore in 
navigable waters along sectors of the border of the island.


The upland proprietor of the island, Respondent Julius Wetstone, Trustee, is a successor in title to the island. His 
original predecessor in title acquired the island by a conveyance from the Trustees of the Internal Improvement Fund 
in 1905. The island had previously been patented by the Federal Government to the State as swamp and overflowed 
land pursuant to the 1875 survey. The Trustees conveyed the land as government lots to Wetstone's original 
predecessor pursuant to a description thereof derived from the Jenkins survey of 1875 which appeared in the patent. 
The Trustees could not sell any sovereignty lands in 1905 because they were not given authority in law to do so until 
1917.


Wetstone succeeded in getting the state and county authorities to establish, pursuant to law, a bulkhead line around 
the island. Such a line is usually fixed closely contiguous to the shoreline. There was uncontradicted testimony from 
Wetstone's surveyor that the 1875 meander line extends bayward from the bulkhead line along approximately twenty 
per cent of the perimeter of the island.


When Wetstone sought to purchase all sovereignty land within the bulkhead line, dispute arose between him and the 
Trustees as to the location of the boundary dividing his island upland ownership and the sovereignty land owned by 
the State. Wetstone sued, seeking a declaratory judgment that the 1875 meander line was the boundary.


The decision in the Circuit Court and as affirmed by the District Court of Appeal, was in favor of Wetstone's position. It 
was held the 1875 meander line was presumed to be the island's boundary and encompassed the acreage in the 
conveyance. The justification for this holding, based on said presumption, is that the line of mean high water of the 
island is not locatable by an engineering survey. This was the testimony of a surveyor in behalf of Wetstone. His 
reasons for this conclusion are set forth in the majority opinion.


The majority opinion accepts the premise that the seeming ineluctability of locating by survey the line of mean high 
water of the island justifies acceptance of the ancient meander as covering the acreage described in the conveyance 
"under the circumstances of this case."


But as stated previously in this dissent, this premise is contrary to all landmark decisions. For example, Martin v. 
Busch, 93 Fla. 535, 112 So. 274, which is quoted from extensively in the majority opinion, lays down specific rules that 
have been followed consistently by the Trustees and the public for many years in determining boundary questions of 
this kind.


In Martin v. Busch, our Court points out that the authority of the Trustees as to swamp and overflowed lands on the 
one hand, and as to submerged and marsh lands by virtue of sovereignty on the other, is separate and distinct; that 
they are trusts conferred by separate statutes enacted many years apart for different purposes. It is well established 
the Trustees have never been authorized by the same state laws to sell sovereignty lands on the same basis as it 
does swamp and overflow lands. Limited sales of the sovereignty lands are strictly regulated pursuant to separate 
laws, including, in the last few years, the bulkhead laws. As a part of the state procedures designed to lend vitality to 
the inalienable trust doctrine respecting navigable *16 waters, notice of proposed sales of sovereignty lands must be 
given to other upland proprietors and to public units that may be affected. See Hayes v. Bowman (Fla.), 91 So.2d 795, 
and Zabel v. Pinellas County Water and Nav. Con. Auth. (Fla.), 171 So.2d 376.


16


It would unduly lengthen this dissent by quoting extensively from the long opinion in Martin v. Busch. However, I refer 
to the quotation from that case appearing in the majority opinion. It states that the grantee in a swamp and overflowed 
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land conveyance "takes with notice that the conveyance * * * does not in law cover any sovereignty lands, and that the 
trustees of the swamp and overflowed lands as such have no authority to convey sovereignty lands." This quotation 
makes it clear that such a conveyance of swamp and overflowed lands "which border[s] on a navigable lake or other 
body of navigable water, carries title to the true line of ordinary high-water that has been or that should thereafter be 
legally established." (Emphasis added.)


Further, and with complete applicability to the problem in this case, the Court in Martin v. Busch said:


"* * * if the acreage stated in the conveyance of swamp and overflowed lands is less than the true 
acreage outside of the true line of ordinary high-water mark of the adjacent navigable water, such 
deficit does not authorize an extension or contraction of the true water line or give the grantee any 
sovereignty lands within or on the lower or lake side of the true water line." (Text 285.)


Following the quotation from Martin v. Busch in the majority opinion is the statement that a duty rested upon the state 
to survey the land in dispute so that the boundaries could be identified and established. Then follows this further 
statement, "the Defendant Trustees have made no effort to establish a boundary other than the meander line and, at 
best, may in the future adopt certain standards from which an estimated mean high-tide line may be 
determined." (Emphasis in majority opinion.)


These statements as to the present duty of the Trustees to establish the line of mean high water for the island are 
subject to serious question, particularly if it is intended thereby that any default of the Trustees in not having 
theretofore established a water line different from the meander has the effect of giving Wetstone title to the sovereignty 
lands within the meander. We should not lose sight of the fact Wetstone has not asked the Trustees to officially locate 
the line of mean high water to the island, but sought in his suit to establish the 1875 meander instead.


Even accepting as correct that it is still the duty of the Trustees, as trustees of the swamp and overflowed lands (public 
lands), to cause a survey of the island to be made to officially establish such a boundary for the benefit of both 
Wetstone and the Trustees, the boundary to be established would not be the 1875 meander, but the "true line of 
ordinary high-water mark." Cf. Martin v. Busch, supra.


In Martin v. Busch it is held that a conveyance by the Trustees of swamp and overflowed land bordering navigable 
waters contemplates the line of ordinary high water which "should be established by an authorized official survey" (text 
287) adopted by the Trustees and that even a reliable private survey (Keller) will not suffice unless it has been offically 
adopted by the Trustees. Nor has it ever been held that meanders in old governmental surveys used in patenting 
swamp and overflowed lands to the State bound the Trustees to accept such meanders in determining boundaries of 
sovereignty lands.


Merely because it is a difficult and seemingly ineluctable task to locate by survey the line of mean high water dividing 
swamp and overflow land from navigable waters is no justification for accepting an old government lot survey meander 
in lieu thereof. In Martin v. Busch, supra, it is pointed out *17 that even though peculiar conditions of terrain along 
shore, such as flat territory, absence of any or little shore to navigable waters, slight elevation, and the water at the 
outer edges is shallow and affected by vegetable growth, may render "the line of ordinary high-water * * * difficult of 
accurate ascertainment," yet when it is the duty to determine such a line the best evidence attainable and the best 
methods available "should be utilized in determining and establishing the line of true ordinary high-water mark." (Text 
283.) Thus difficult conditions hindering a survey of the water line is no basis for accepting the old meander in lieu of 
the line of true ordinary high water mark. Moreover, the line of such a boundary is to be established by whom? Not by 
the purchaser or his surveyor, but officially by the Trustees of the Internal Improvement Fund. This is repeated several 
times in Martin v. Busch, text 284, 285, 286, 287, and 288. A sample thereof reads: "* * * it is the duty of the state to 
officially determine the limits and existing boundaries of the sovereignty lands under navigable waters on which the 
sold or conveyed lands [swamp and overflow] border * * *." (Text 285.) To the same effect see Hardee v. Horton, 90 
Fla. 452, 108 So. 189, and Pierce v. Warren (Fla.), 47 So.2d 857.


17
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In Pierce v. Warren, supra, certain lands were patented to the State in 1896 on the assumption they were all swamp 
and overflowed lands (public lands). In 1911, prior to any survey of these lands fixing their boundaries and determining 
their character, a tract thereof was sold by the Trustees into private ownership. Some eleven years later the Trustees 
had the lands surveyed and discovered the tract was submerged sovereignty land in Biscayne Bay. The private 
purchasers of the tract contended their title was valid because no survey had shown them the tract was tideland when 
they purchased it in 1911. However, our Court, following Martin v. Busch, held the sale was void because the Trustees 
had no authority in law until 1917 to sell sovereignty land. For the same reason, the title conveyed in 1905 by the 
Trustees to the original predecessor in title to Wetstone "did not and could not include any sovereignty land," to quote 
from the Court's language in the Pierce v. Warren case.


To similar effect see: Brickell v. Trammell, 77 Fla. 544, 82 So. 221; Stein v. Brown Properties, Inc. (Fla.), 104 So.2d
495, and Trustees I.I. Fund v. Claughton (Fla.), 86 So.2d 775.


The boundary rules in the preceding landmark cases were reemphasized in a careful and well-reasoned and 
documented opinion by the late Judge Kanner for the Second District Court of Appeal in the recent case of Lopez v. 
Smith, 145 So.2d 509. Excerpts from the opinion read as follows:


"A meander line generally is not a boundary, but it only marks the general contour of a shore; * * * the 
Florida jurisdiction has adhered to the general rule that grants and conveyances of lands bounded by 
navigable waters carry title to the ordinary high water mark of those waters, making such high water 
mark the boundary and not the meander line." (Text 515.)


He adds:


"However, a meander line may constitute a boundary where so intended * *." (Text 515.)


Yet even if a mistake had been made by the Trustees in 1905 respecting the meander in its conveyance to Wetstone's 
original predecessor in title, it could not have been legally intended to include any sovereignty lands in the slightest, 
since the Trustees had no authority to sell sovereignty lands until several years thereafter.


The Lopez opinion also says:


"It must be remembered, that lands of the sort here contested [the subject lands in that case had many 
characteristics similar to those in this case] were considered almost valueless during the early history of 
our state. * * * Where *18 a surveyor had been sent in 1846 into a wilderness area of Florida consisting 
of then valueless swamp and overflowed lands, beset with all the difficulties attendant upon survey of 
lands of that nature, the courses which he ran might understandably follow at times along lines which 
were more or less variant. Also understandable, then, is the general rule that the natural monuments 
represented by the shore lines ordinarily prevail over the meander lines." (Text 522.)


18


The Lopez opinion also quotes from South Florida Farms Co. v. Goodno, 84 Fla. 532, 94 So. 672, where we 
recognized that no survey of swamp and overflowed lands is a necessary prerequisite to a valid conveyance of such 
lands.


It is noted the District Court in the instant case quotes with approval from the decree of the Circuit Court that the lands 
"were conveyed out of the state by the Defendants [Trustees of the I.I. Fund] to the first private owners by deed 
reciting the acreage being conveyed, which acreage was presumptively the area within the meander lines of the 
Jenkins' survey of 1875." (Emphasis added.) A good answer to this is found in the Lopez v. Smith opinion, text 518 
and 519, where Judge Kanner points out that ordinarily the quantity of acreage in a deed is subordinate to other 
description elements, among them such natural monuments as high water marks. He cites Martin v. Busch, supra, in 
support. But, of course, the strongest answer to this is the Trustees had no authority in law to include any sovereignty 
lands in its 1905 conveyance and the presumption is none were included.
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The fact that Wetstone has paid taxes on said island lands since 1956 on an acreage basis approximating the acreage 
within said meander, is hardly any justification for estoppel or claim of title to sovereignty land. See Stein v. Brown 
Properties (Fla.), 104 So.2d 495. Taxes erroneously paid on offshore sovereignty lands by grantees of adjacent 
swamp and overflow uplands have never been held to defeat the inalienable trust thereto, the reason being that such a 
grantee "takes with notice that the [his] conveyance * * * does not in law cover any sovereignty lands * * *." Martin v. 
Busch, supra, text 285.


It should be remembered Wetstone's suit was not one to require the Trustees to survey the disputed line, if indeed he 
now has that right. His object, in which he succeeded below, was to have the court declare that the outside perimeter 
meander of 1875 embraced the acreage of the island, irrespective of the fact no official state survey was ever adopted 
by the Trustees establishing the boundary.


This precedent of the District Court permitting riparian proprietors on some such basis or pretext as their inability to 
currently locate by survey a line of mean high water (a natural monument) as a boundary to their uplands, and, 
instead, use the old meander lines of U.S. Government lot surveys to establish ownership to adjacent offshore 
submerged lands in navigable waters within such meanders, poses a very real threat to existing rights of people 
generally to enjoy all navigable waters hitherto protected by the inalienable trust doctrine.


There are hundreds of miles of coasts, islands, keys, and banks of lakes and rivers that border on navigable waters. 
Most of these are reflected in the meander lines of old governmental lot surveys, which meander lines Judge Kanner 
points out in Lopez were often established by surveyors in wild terrain, rendering them "more or less variant" from 
natural monuments. (Text 522.)


If Wetstone and others similarly situated are ultimately successful in extending their titles over navigable waters to 
these old meanders, the Trustees will be helpless, in many areas, to prevent the submerged areas embraced within 
such meanders from being dredged and filled (see Zabel v. Pinellas County Water & Nav. Con. Auth., supra), and will 
lose the purchase money which otherwise would be paid if the Trustees *19 decided it was not inimical to the public 
interest to sell limited portions of such submerged lands.


19


It should be relatively easy under this precedent for many owners of upland properties so meandered to show their 
frontages are bordered by marshes, mangroves, mud flats, and low flat areas, and that there is a lack of survey data, 
tidal gauging stations, and sea level bench marks, and consequently they are entitled to similar treatment of having old 
meanders recognized as the water line boundaries of their properties instead of the line of mean high water.


It appears to me this case opens an unnecessary Pandora's box of problems for the people of the state not hitherto 
contemplated by our laws or decisions and it does so at a time of extremely heightened public interest in the sensitive 
subject involving protection of the State's offshore areas.


I would quash the decision of the District Court for the reason there is no basis in Florida law in this precise situation 
for holding a meander line reflected in a U.S. survey of governmental lots and used in patenting swamp and 
overflowed lands to the State nearly a hundred years ago is the true boundary between such lands and submerged 
sovereignty lands when it is quite obvious and apparent there are wide areas of open navigable waters inside such 
meander. It is common knowledge such old meanders very rarely reflect the true boundaries of sovereignty lands. The 
courts below should not have indulged the presumption such meandor was the correct boundary on the basis the line 
of mean high water was not locatable when it was obvious there are wide areas of open navigable water inside the 
meander and the meander had never been accepted officially by the Trustees.


The quashal of the decision should be without prejudice to Wetstone's bringing such action as he may be advised to 
determine whether any duty is now incumbent upon the Trustees to officially establish the line of mean high water 
around Little Pine Island; and if it is determined such duty still remains in the Trustees, then Wetstone should have the 
right to impeach for fraud or mistake, if he can, such line the Trustees may officially establish (see Martin v. Busch, 
supra, text 283, 284).
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BOYD, J., concurs.
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TN 11.01.05 To Corporation Prior to Incorporation  (Rev. 12/04)  


A. The property was conveyed to ABC Company before it was incorporated. Attempts to obtain       
a corrective deed from the original grantor have been unsuccessful.  


 
For issuing a title policy, a deed from the original grantor and a deed from the corporation after it is 


incorporated should be obtained. The Fund knows of no alternative solution except a possible quiet title 
suit naming the original grantor and ABC Company. See Belcher Center LLC v. Belcher Center, Inc., 883 
So.2d 338 (Fla.2d DCA 2004). See also Title Standard 3.1 and TN 11.02.03.  


 
B. A deed was executed prior to corporate existence but recorded three weeks after corporate 


existence. A witness to the deed also acknowledged the deed and was a Fund Member.  
 


An affidavit was obtained from the Fund Member stating that the deed had been delivered to him under 
instruction from the grantors to hold the deed for delivery until the corporation came into existence. It 
also stated that the deed was subsequently delivered to the grantee corporation with the approval of the 
original grantors after the corporation came into existence. Based on this affidavit a title policy was 
authorized. 








Select Year:   2005  Go


The 2005 Florida Statutes


Title XL
REAL AND PERSONAL PROPERTY


Chapter 713
LIENS, GENERALLY


View Entire Chapter


713.13  Notice of commencement.-- 


(1)(a)  Except for an improvement that is exempt pursuant to s. 713.02(5), an owner or the owner's 
authorized agent before actually commencing to improve any real property, or recommencing 
completion of any improvement after default or abandonment, whether or not a project has a payment 
bond complying with s. 713.23, shall record a notice of commencement in the clerk's office and 
forthwith post either a certified copy thereof or a notarized statement that the notice of 
commencement has been filed for recording along with a copy thereof. The notice of commencement 
shall contain the following information: 


1.  A description sufficient for identification of the real property to be improved. The description should 
include the legal description of the property and also should include the street address of the property if 
available or, if there is no street address available, such additional information as will describe the 
physical location of the real property to be improved. 


2.  A general description of the improvement. 


3.  The name and address of the owner, the owner's interest in the site of the improvement, and the 
name and address of the fee simple titleholder, if other than such owner. 


4.  The name and address of the contractor. 


5.  The name and address of the surety on the payment bond under s. 713.23, if any, and the amount of 
such bond. 


6.  The name and address of any person making a loan for the construction of the improvements. 


7.  The name and address within the state of a person other than himself or herself who may be 
designated by the owner as the person upon whom notices or other documents may be served under this 
part; and service upon the person so designated constitutes service upon the owner. 


(b)  The owner, at his or her option, may designate a person in addition to himself or herself to receive 
a copy of the lienor's notice as provided in s. 713.06(2)(b), and if he or she does so, the name and 
address of such person must be included in the notice of commencement. 


(c)  If the contract between the owner and a contractor named in the notice of commencement 
expresses a period of time for completion for the construction of the improvement greater than 1 year, 
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the notice of commencement must state that it is effective for a period of 1 year plus any additional 
period of time. Any payments made by the owner after the expiration of the notice of commencement 
are considered improper payments. 


(d)  A notice of commencement must be in substantially the following form: 


Permit No._____ 


Tax Folio No._____


NOTICE OF COMMENCEMENT


State of_____ 
County of_____ 


The undersigned hereby gives notice that improvement will be made to certain real property, 
and in accordance with Chapter 713, Florida Statutes, the following information is provided in 
this Notice of Commencement. 


1.  Description of property:  (legal description of the property, and street address if available) . 


2.  General description of improvement:_____. 


3.  Owner information:_____. 


a.  Name and address:_____. 


b.  Interest in property:_____. 


c.  Name and address of fee simple titleholder (if other than Owner):_____. 


4.a.  Contractor:  (name and address) . 


b.  Contractor's phone number:_____. 


5.  Surety 


a.  Name and address:_____. 


b.  Phone number:_____. 


c.  Amount of bond: $_____. 


6.a.  Lender:  (name and address) . 


b.  Lender's phone number:_____. 
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7.a.  Persons within the State of Florida designated by Owner upon whom notices or other documents 
may be served as provided by Section 713.13(1)(a)7., Florida Statutes:  (name and address) . 


b.  Phone numbers of designated persons:_____. 


8.a.  In addition to himself or herself, Owner designates _______________ of _______________ to 
receive a copy of the Lienor's Notice as provided in Section 713.13(1)(b), Florida Statutes. 


b.  Phone number of person or entity designated by owner:_____. 


9.  Expiration date of notice of commencement (the expiration date is 1 year from the date of recording 
unless a different date is specified)_____. 


 (Signature of Owner) 


Sworn to (or affirmed) and subscribed before me this _____ day of _____,  (year) , by  (name of person 


making statement) . 


 (Signature of Notary Public - State of Florida) 


 (Print, Type, or Stamp Commissioned Name of Notary Public) 


Personally Known _____ OR Produced Identification _____ 


Type of Identification Produced_______________ 


(e)  A copy of any payment bond must be attached at the time of recordation of the notice of 
commencement. The failure to attach a copy of the bond to the notice of commencement when the 
notice is recorded negates the exemption provided in s. 713.02(6). However, if a payment bond under s. 
713.23 exists but was not attached at the time of recordation of the notice of commencement, the bond 
may be used to transfer any recorded lien of a lienor except that of the contractor by the recordation 
and service of a notice of bond pursuant to s. 713.23(2). The notice requirements of s. 713.23 apply to 
any claim against the bond; however, the time limits for serving any required notices shall begin running 
from the later of the time specified in s. 713.23 or the date the notice of bond is served on the lienor. 


(f)  The giving of a notice of commencement is effective upon the filing of the notice in the clerk's 
office. 


(g)  The owner must sign the notice of commencement and no one else may be permitted to sign in his 
or her stead. 
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(2)  If the improvement described in the notice of commencement is not actually commenced within 90 
days after the recording thereof, such notice is void and of no further effect. 


(3)  The recording of a notice of commencement does not constitute a lien, cloud, or encumbrance on 
real property, but gives constructive notice that claims of lien under this part may be recorded and may 
take priority as provided in s. 713.07. The posting of a copy does not constitute a lien, cloud, or 
encumbrance on real property, nor actual or constructive notice of any of them. 


(4)  This section does not apply to an owner who is constructing improvements described in s. 713.04.


(5)  Unless otherwise provided in the notice of commencement or a new or amended notice of 
commencement, a notice of commencement is not effectual in law or equity against a conveyance, 
transfer, or mortgage of or lien on the real property described in the notice, or against creditors or 
subsequent purchasers for a valuable consideration, after 1 year after the date of recording the notice 
of commencement. 


(6)  A lender must, prior to the disbursement of any construction funds to the contractor, record the 
notice of commencement in the clerk's office as required by this section; however, the lender is not 
required to post a certified copy of the notice at the construction site. The posting of the notice at the 
construction site remains the owner's obligation. The failure of a lender to record the notice of 
commencement as required by this subsection renders the lender liable to the owner for all damages 
sustained by the owner as a result of the failure. Whenever a lender is required to record a notice of 
commencement, the lender shall designate the lender, in addition to others, to receive copies of notices 
to owner. This subsection does not give any person other than the owner a claim or right of action 
against a lender for failure to record a notice of commencement. 


History.--s. 1, ch. 63-135; s. 9, ch. 65-456; s. 35, ch. 67-254; s. 14, ch. 77-353; s. 7, ch. 80-97; s. 4, ch. 88-397; s. 6, ch. 90-


109; s. 2, ch. 91-102; s. 4, ch. 96-383; s. 1766, ch. 97-102; s. 14, ch. 98-246; s. 6, ch. 2001-211; s. 9, ch. 2005-227. 


Note.--Former s. 84.131. 
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Select Year:   2004  Go


The 2004 Florida Statutes


Title XLII
ESTATES AND 


TRUSTS


Chapter 732
PROBATE CODE: INTESTATE SUCCESSION AND 


WILLS


View Entire 
Chapter


732.401  Descent of homestead.-- 


(1)  If not devised as permitted by law and the Florida Constitution, the homestead shall descend in the 
same manner as other intestate property; but if the decedent is survived by a spouse and lineal 
descendants, the surviving spouse shall take a life estate in the homestead, with a vested remainder to 
the lineal descendants in being at the time of the decedent's death per stirpes. 


(2)  Subsection (1) shall not apply to property that the decedent and the surviving spouse owned as 
tenants by the entirety. 


History.--s. 1, ch. 74-106; s. 17, ch. 75-220; s. 37, ch. 2001-226. 


Note.--Created from former s. 731.27. 
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299 So.2d 5 (1974)


In re ESTATE OF James McCARTNEY, Petitioner.


No. 44678.


July 24, 1974.


Supreme Court of Florida.


John A. Gentry, III, West Palm Beach, for petitioner.


BOYD, Justice.


This cause is before us on petition for writ of certiorari to review the decision of the District Court of Appeal, Fourth 


District, reported at 283 So.2d 909. Our jurisdiction is based on conflict[1] between the decision sought to be reviewed 


and In Re Estate of McGinty.[2] Oral argument, having been granted, was waived.


The facts of the case are as follows.


On February 5, 1970, the decedent, James McCartney, died testate in Ft. Lauderdale. At the time of his death, he 
owned a residential dwelling, lot and personal property in Broward County; he is survived by his widow, Petitioner 
Augustine McCartney, and by his three adult daughters, Respondents herein. Respondents filed a petition for a 
determination of homestead status of the Ft. Lauderdale property. Item 3 of decedent's will provided:


"If my wife, AUGUSTINE McCARTNEY, survives me by a period of time of not less than thirty (30) 
days, then I give, devise and bequeath to my said Wife, Augustine McCartney, all of the real estate 
located at the street address of 1115 S.W. 5th Place, Fort Lauderdale, Florida, together with 
improvements thereon and all household goods and effects including furniture, fixtures, appliances, 
linens, silverware, chinaware and all other miscellaneous household items located in the residence at 
said address."


Respondents' petition prayed for a determination that the dwelling and lot were homestead, *6 were not subject to 
being devised absolutely and in fee simple to Petitioner, and that Item 3 would only permit a life estate in Petitioner 
with a vested remainder in them. In her answer, Petitioner denied that the property was homestead. On November 8, 


1972, the County Judge's Court ruled, in effect, that Item 3 conflicted with Section 731.05, Florida Statutes,[3] and 


Article X, Section 4, Florida Constitution,[4] holding that Petitioner had only a life estate with a vested remainder in the 
Respondents. A direct appeal was taken to this Court, which transferred the cause to the District Court of Appeal, 
Fourth District; that court entered its decision affirming, per curiam, without opinion, the final order. It is from that 
decision that this petition for writ of certiorari has been brought.


6


Upon careful examination of the record, we are compelled to reverse the decision of the District Court for the following 
reasons.


This Court, in the McGinty case, supra, specifically held that, since "[t]he class of persons designated as `minor 
children' is substantially different from and inconsistent with `lineal descendants.' ... the requirements of Article X, § 4, 
of our present Constitution, adopted in 1968, controls and repeals the inconsistent provision of Florida Statutes, § 
731.05(1)." In that case, McGinty, a widower, was survived by four adult children, and the devise of his residence to 
one of his daughters was held to be valid. We consider that case controlling in the present case. Since on the date of 
the order presently considered, the case law established the right of a decedent to devise homestead property to an 
adult child or children in the absence of a surviving spouse, we hold that the obverse is true and that, in the absence of 
a minor child, the decedent could devise homestead property to his surviving spouse.
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Furthermore, we note that on November 7, 1972, the day before the trial court entered its order, the following 
amendment of Article X, Section 4(c), Florida Constitution, was ratified by Florida voters:


"The homestead shall not be subject to devise if the owner is survived by spouse or minor child, except 
the homestead may be devised to the owner's spouse if there be no minor child. The owner of 
homestead real estate, joined by the spouse if married, may alienate the homestead by mortgage, sale 
or gift and, if married, may by deed transfer the title to an estate by the entirety with the spouse. If the 
owner or spouse is incompetent, the method of alienation or encumbrance shall be as provided by 
law." (Emphasis supplied).


This amendment became effective pursuant to Article XI, Section 5(c), Florida Constitution,[5] and, in effect, affirmed 
the *7 result of McGinty, supra. This Court has consistently held that a case will be decided on the basis of the law 
prevailing at the time of appellate disposition and not according to the law prevailing at the time of the rendition of the 


judgment appealed.[6]


7


Therefore, in view of the foregoing, the decision of the District Court, Fourth District, is quashed and the cause 
remanded for further proceedings consistent herewith.


It is so ordered.


ERVIN, McCAIN and OVERTON, JJ., concur.


ADKINS, C.J., dissents.


[1] Article V, Section 3(b)(3), Florida Constitution; Foley v. Weaver Drugs, Inc., 177 So.2d 221 (Fla. 1965).


[2] 258 So.2d 450 (Fla. 1972).


[3] "Any property, real or personal, held by any title, legal or equitable, with or without actual seisin, may be devised or bequeathed by 
will; provided, however, that whenever a person who is head of a family, residing in this state and having a homestead therein, dies 
and leaves either a widow or lineal descendants or both surviving him, the homestead shall not be the subject of devise, but shall 
descend as otherwise provided in this law for the descent of homesteads."


[4] "The homestead shall not be subject to devise if the owner is survived by spouse or minor child. The owner of homestead real 
estate, joined by the spouse if married, may alienate the homestead by mortgage, sale or gift and, if married, may by deed transfer 
the title to an estate by the entirety with the spouse. If the owner or spouse is incompetent, the method of alienation or encumbrance 
shall be as provided by law." (Emphasis supplied.)


[5] "If the proposed amendment or revision is approved by vote of the electors, it shall be effective as an amendment to or revision of 
the constitution of the state on the first Tuesday after the first Monday in January following the election... ."


[6] Florida East Coast Ry. Co. v. Rouse, 194 So.2d 260.
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100 So.2d 644 (1958)


Virginia S. KINNEY, as Executrix of the Estate of George W. Kinney, Deceased, Appellant,
v.


Vera MOSHER, Julia V. Kinney, Earlyn Kinney Scott, Herman B. Kinney and Anna Louise 
Kinney Bundy, Appellees.


No. A-76.


February 27, 1958.


District Court of Appeal of Florida. First District.


Charles E. Booth, Daytona Beach, for appellant.


Massfeller & Stewart, Daytona Beach, for appellees.


*645 WIGGINTON, Judge.645


This is an appeal from a declaratory decree entered by the Circuit Court of Volusia County.


Appellees, as plaintiffs at trial, brought suit against Virginia S. Kinney, executrix, the appellant here, for the purpose of 
determining their rights in a certain piece of property alleged to have been the homestead of their deceased father, 
George W. Kinney. The Chancellor adjudged the subject property, fee title to which was found in the deceased head of 
the family, to be homestead under Article X of the Constitution, F.S.A., thus descending to the surviving children 
subject to a life estate in the widow, Virginia S. Kinney. The latter, as widow and executrix of the decedent's estate, 
has taken this appeal.


The salient facts upon which our decision must rest are as follows: Virginia and George were married in 1944 and later 
moved to Florida. In 1945 they purchased a home in Daytona Beach taking title thereto by the entireties, which they 
operated as a boarding house. From the evidence it appears that possession was acquired upon their making a down 
payment, and the balance of the purchase price was paid from profits derived from the boarding house operation. 
While there is a conflict as to the extent to which each participated in this operation, it is clear that much was 
contributed by Virginia.


In April 1947, the two sold this property and used the proceeds therefrom to make the initial payment on another, 
larger place, title to which was likewise deeded to them by the entireties. This second home, which is the disputed 
property, was also operated as a boarding house in much the same manner as the first.


By deed dated November 1, 1947, George and Virginia conveyed the disputed property to Roy L. and Dorothy K. 
Kinney, George's brother and sister-in-law. There is some conflict as to whether Virginia entered upon this transaction 
willingly. She testified that there was no consideration given by the grantees for the transfer, and that she ultimately 
consented for the sole purpose of keeping peace in the family and to keep George from becoming emotionally upset, 
as she contended he was prone to do. Dorothy K. Kinney, one of the grantees, testified that Virginia appeared upset 
and disturbed immediately after she signed the deed; and that no consideration passed from the grantees to the 
grantors of the said deed.


Roy L. Kinney, a witness for plaintiffs, testified on cross-examination that, while he had no clear recollection of the 
above transaction to which he was a grantee, his brother, George, had purchased the disputed property with the aid of 
a temporary loan from him in the amount of $10,000. This loan was made with the understanding that George would 
repay the money immediately upon completion of negotiations then pending for the purpose of securing a long term 
loan on the property. Roy further testified that the conveyance of November 1, 1947, deeding the disputed property to 
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him and his wife, was made for the purpose of securing the $10,000 loan. Dorothy Kinney verified her husband's 
testimony concerning this loan and the fact that it had been repaid in full.


The record shows that on November 17, 1947, Roy L. Kinney and his wife, Dorothy, reconveyed the disputed property 
to George W. Kinney, individually. Both deeds, dated November 1 and November 17, respectively, were recorded on 
November 19, 1947, some two minutes apart. Among other things, appellant, Virginia Kinney, has contended, both 
before the Chancellor and here, that the conveyance of November 1, 1947, was nothing more than an attempt to 
destroy her interest in the disputed property and that the conveyance was void for lack of consideration. She further 
contends that the conveyance, if valid, was at most a mortgage for the purpose of securing the $10,000 loan from Roy 
L. Kinney, and wife, to appellant's husband.


While there have been numerous errors assigned, we find it necessary to consider *646 only those challenging the 
Chancellor's holdings concerning the legal effect of the conveyance from appellant and the deceased to the latter's 
brother and his wife, and their reconveyance to the deceased. If these conveyances resulted in vesting title to the 
disputed property in the deceased, we are of the opinion that the evidence is sufficient to support the Chancellor's 
finding that the deceased was in fact the head of the family. Other assignments of error we find to be without merit.


646


We note at the outset that had the Chancellor found the evidence sufficient, and had he chosen to believe appellant's 
testimony concerning the lack of consideration and the consequent invalidity of the deed of November 1, 1947, by 
which appellant and the deceased conveyed the disputed property to the latter's brother and his wife, the result would 
necessarily have been contrary to that actually reached. Had that conveyance been void it would have been set aside, 
as would the conveyance of November 17, thereby vesting title in appellant as survivor under the deed by the 
entireties. Since this result was not reached we must necessarily presume the Chancellor found the conveyances to 
be valid and chose to accept the only affirmative evidence concerning their purpose. That evidence was to the effect 
that the first deed, dated November 1, 1947, was intended as affording security to Roy L. and Dorothy K. Kinney for 
money loaned by them to the deceased; and that the second deed, dated November 17, 1947, was for the purpose of 
returning the disputed property to appellant's husband upon repayment of the loan. We agree that this state of affairs 
more logically follows from a consideration of the evidence since appellant and the deceased could have 
accomplished a transfer to the latter in fee simple, without the necessity of an intervening third party. When 
uncontradicted testimony consists of facts, as distinguished from opinions, and is not illegal, improbable or 
unreasonable or contradictory within itself, it should not be wholly disregarded, but should be accepted as proof of the 


issue.[1]


We are, therefore, faced with the question as to whether, under such circumstances, the Chancellor properly 
conceived the legal effect of the conveyances referred to above.


Under the evidence which must be accepted by the Chancellor as representing the true facts, we are of the opinion 
that the deed of November 1, 1947, purporting to convey the disputed property to Roy L. Kinney and wife, in fee 


simple, was in fact, nothing more than a mortgage to secure the loan of $10,000 made by the grantees in the deed.[2]


This being true, the reconveyance by Roy L. and Dorothy K. Kinney, after the loan was repaid, amounted in law to 
nothing more than a mortgage satisfaction. Such a reconveyance to the decedent alone, rather than to both decedent 
and appellant, could not operate to destroy the existing estate by the entireties by which the parties held title to the 
disputed property prior to the mortgage deed of November 1, 1947; nor could it vest fee simple title in the decedent 
individually and free from the vested interest held by his wife prior to the execution of the mortgage deed.


Property held by the entireties does not and cannot constitute a homestead under Article X, Section 4, of the Florida 


Constitution.[3] Title to property held by the entireties vests, by operation of law, in the surviving spouse upon the death 
of the co-owner, and, thus, is not *647 subject to descent under the constitutional or statutory provisions controlling 
descent of homestead property.


647


Therefore, it is apparent that the Chancellor misconceived the legal effect of the evidence in holding the disputed 
property to be the homestead of the deceased under Article X of our Constitution.
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Accordingly, it is the holding of this Court that the decree appealed from must be and it is hereby reversed, and the 
cause remanded for the entry of a decree in accordance with the views herein expressed.


STURGIS, C.J., and FABISINSKI, L.L., A.J., concur.


[1] Brannen v. State, 94 Fla. 656, 114 So. 429. See: Montgomery v. State, 55 Fla. 97, 45 So. 879; Pepper v. Pepper, Fla. 1953, 66 
So.2d 280; Fenton v. Fenton, Fla.App., 100 So.2d 659.


[2] F.S. § 697.01, F.S.A. See: Marcus v. Hull, 142 Fla. 306, 195 So. 170; Cary & Co. v. Hyer, 91 Fla. 322, 107 So. 684.


[3] Regero v. Daugherty, Fla. 1953, 69 So.2d 178.
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Select Year:   2002  Go


The 2002 Florida Statutes


Title XLII
ESTATES AND TRUSTS


Chapter 731
PROBATE CODE: GENERAL PROVISIONS


View Entire Chapter


731.201  General definitions.--Subject to additional definitions in subsequent chapters that are 
applicable to specific chapters or parts, and unless the context otherwise requires, in this code, in s. 
409.9101, and in chapters 737, 738, and 744: 


(1)  "Authenticated," when referring to copies of documents or judicial proceedings required to be filed 
with the court under this code, shall mean a certified copy or a copy authenticated according to the 
Federal Rules of Civil Procedure. 


(2)  "Beneficiary" means heir at law in an intestate estate and devisee in a testate estate. The term 
"beneficiary" does not apply to an heir at law or a devisee after that person's interest in the estate has 
been satisfied. In the case of a devise to an existing trust or trustee, or to a trust or trustee described 
by will, in the absence of a conflict of interest of the trust, the trustee is a beneficiary of the estate. An 
owner of a beneficial interest in the trust is a beneficiary of the trust and is, in the absence of a conflict 
of interest of the trust, not a beneficiary of the estate. 


(3)  "Child" includes a person entitled to take as a child under this code by intestate succession from the 
parent whose relationship is involved, and excludes any person who is only a stepchild, a foster child, a 
grandchild, or a more remote descendant. 


(4)  "Claim" means a liability of the decedent, whether arising in contract, tort, or otherwise, and 
funeral expense. The term does not include an expense of administration or estate, inheritance, 
succession, or other death taxes. 


(5)  "Clerk" means the clerk or deputy clerk of the court. 


(6)  "Court" means the circuit court. 


(7)  "Curator" means a person appointed by the court to take charge of the estate of a decedent until 
letters are issued. 


(8)  "Devise," when used as a noun, means a testamentary disposition of real or personal property and, 
when used as a verb, means to dispose of real or personal property by will or trust. The term includes 
"gift," "give," "bequeath," "bequest," and "legacy." A devise is subject to charges for debts, expenses, and 
taxes as provided in this code, the will, or the trust. 
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(9)  "Devisee" means a person designated in a will or trust to receive a devise. In the case of a devise to 
an existing trust or trustee, or to a trustee of a trust described by will, the trust or trustee is the 
devisee. The beneficiaries of the trust are not devisees. 


(10)  "Distributee" means a person who has received estate property from a personal representative or 
other fiduciary other than as a creditor or purchaser. A testamentary trustee is a distributee only to the 
extent of distributed assets or increments to them remaining in the trustee's hands. A beneficiary of a 
testamentary trust to whom the trustee has distributed property received from a personal 
representative is a distributee. For purposes of this provision, "testamentary trustee" includes a trustee 
to whom assets are transferred by will, to the extent of the devised assets. 


(11)  "Domicile" means a person's usual place of dwelling and shall be synonymous with residence. 


(12)  "Estate" means the property of a decedent that is the subject of administration. 


(13)  "Exempt property" means the property of a decedent's estate which is described in s. 732.402.


(14)  "File" means to file with the court or clerk. 


(15)  "Foreign personal representative" means a personal representative of another state or a foreign 
country. 


(16)  "Formal notice" means formal notice under the Florida Probate Rules. 


(17)  "Grantor" means one who creates or adds to a trust and includes "settlor" or "trustor" and a testator 
who creates or adds to a trust. 


(18)  "Heirs" or "heirs at law" means those persons, including the surviving spouse, who are entitled 
under the statutes of intestate succession to the property of a decedent. 


(19)  "Incompetent" means a minor or a person adjudicated incompetent. 


(20)  "Informal notice" or "notice" means informal notice under the Florida Probate Rules. 


(21)  "Interested person" means any person who may reasonably be expected to be affected by the 
outcome of the particular proceeding involved. In any proceeding affecting the estate or the rights of a 
beneficiary in the estate, the personal representative of the estate shall be deemed to be an interested 
person. In any proceeding affecting the expenses of the administration and obligations of a decedent's 
estate, the trustee of a trust described in s. 733.707(3) is an interested person in the administration of 
the grantor's estate. The term does not include a beneficiary who has received complete distribution. 
The meaning, as it relates to particular persons, may vary from time to time and must be determined 
according to the particular purpose of, and matter involved in, any proceedings. 


(22)  "Letters" means authority granted by the court to the personal representative to act on behalf of 
the estate of the decedent and refers to what has been known as letters testamentary and letters of 
administration. All letters shall be designated "letters of administration." 


(23)  "Other state" means any state of the United States other than Florida and includes the District of 
Columbia, the Commonwealth of Puerto Rico, and any territory or possession subject to the legislative 
authority of the United States. 
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(24)  "Parent" excludes any person who is only a stepparent, foster parent, or grandparent. 


(25)  "Personal representative" means the fiduciary appointed by the court to administer the estate and 
refers to what has been known as an administrator, administrator cum testamento annexo, 
administrator de bonis non, ancillary administrator, ancillary executor, or executor. 


(26)  "Petition" means a written request to the court for an order. 


(27)  "Probate of will" means all steps necessary to establish the validity of a will and to admit a will to 
probate. 


(28)  "Property" means both real and personal property or any interest in it and anything that may be the 
subject of ownership. 


(29)  "Protected homestead" means the property described in s. 4(a)(1), Art. X of the State Constitution 
on which at the death of the owner the exemption inures to the owner's surviving spouse or heirs under 
s. 4(b), Art. X of the State Constitution. For purposes of the code, real property owned as tenants by the 
entirety is not protected homestead. 


(30)  "Residence" means a person's place of dwelling. 


(31)  "Residuary devise" means a devise of the assets of the estate which remain after the provision for 
any devise which is to be satisfied by reference to a specific property or type of property, fund, sum, or 
statutory amount. If the will contains no devise which is to be satisfied by reference to a specific 
property or type of property, fund, sum, or statutory amount, "residuary devise" or "residue" means a 
devise of all assets remaining after satisfying the obligations of the estate. 


(32)  "Security" means a security as defined in s. 517.021.


(33)  "Security interest" means a security interest as defined in s. 671.201.


(34)  "Trust" means an express trust, private or charitable, with additions to it, wherever and however 
created. It also includes a trust created or determined by a judgment or decree under which the trust is 
to be administered in the manner of an express trust. "Trust" excludes other constructive trusts, and it 
excludes resulting trusts; conservatorships; custodial arrangements pursuant to the Florida Uniform 
Transfers to Minors Act; business trusts providing for certificates to be issued to beneficiaries; common 
trust funds; land trusts under s. 689.05; trusts created by the form of the account or by the deposit 
agreement at a financial institution; voting trusts; security arrangements; liquidation trusts; trusts for 
the primary purpose of paying debts, dividends, interest, salaries, wages, profits, pensions, or employee 
benefits of any kind; and any arrangement under which a person is nominee or escrowee for another. 


(35)  "Trustee" includes an original, additional, surviving, or successor trustee, whether or not appointed 
or confirmed by court. 


(36)  "Will" means an instrument, including a codicil, executed by a person in the manner prescribed by 
this code, which disposes of the person's property on or after his or her death and includes an 
instrument which merely appoints a personal representative or revokes or revises another will. 
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History.--s. 1, ch. 74-106; s. 4, ch. 75-220; s. 1, ch. 77-174; s. 2, ch. 85-79; s. 66, ch. 87-226; s. 1, ch. 88-340; s. 7, ch. 93-


257; s. 6, ch. 95-401; s. 949, ch. 97-102; s. 52, ch. 98-421; s. 11, ch. 2001-226; s. 106, ch. 2002-1. 


Note.--Created from former s. 731.03. 
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59 So.2d 534 (1952)


INTERNATIONAL TYPOGRAPHICAL UNION
v.


ORMEROD et al.


June 13, 1952.


Supreme Court of Florida, Division A.


Joseph Pardo, Miami, and Pepper, Lefevre, Orr & Faircloth, Tallahassee, for appellant.


Loftin, Anderson, Scott, McCarthy & Preston, Robert H. Anderson and D.P.S. Paul, Miami, for appellees.


TERRELL, Justice.


Appellees as plaintiffs filed their bill of complaint in the Circuit Court of Dade County to enjoin alleged acts of violence 
on the part of defendants-appellants. Ancillary to the bill there was an application for temporary injunction. Service was 
made on defendants by the sheriff of Hillsborough County in response to which they entered a special appearance for 
the purpose of attacking the legal sufficiency of the service. A motion to dismiss was made and argued but taken 
under advisement and defendants were ordered to plead to the bill of complaint at a time certain. In response to this 
order petitioner filed suggestion for prohibition in this Court directed to the Circuit Court of Dade County praying that it 
be enjoined from exercising further jurisdiction in the cause. The Circuit court of Dade County then entered an order 
upholding the service and the petitioner appealed.


The sole point for determination is whether or not the service on appellant, an unincorporated labor organization, was 
*535 valid. The return shows on its face that it was made on a foreign corporation. It does not show the absence from 
the State of the officers or agents named in Section 47.17, F.S.A., upon whom service must be made, nor does it show 
service upon an agent "transacting business" for appellant in this State.


535


Appellant contends that the service did not meet the requirements of Section 47.17, F.S.A. All the cases cited by it had 
to do with this statute. Appellant being an unincorporated labor organization, service on it is governed by Section 
447.11, F.S.A., while Section 47.17, F.S.A., governs service of process on corporations. The return shows service on 
"International Typographical Union, a labor organization" by delivery of a true copy of the process "to Elmer Brown, 
Representative business agent, manager and person in charge of the business of such labor organization." This is the 
language of the statute and it was not necessary to negative the absence of other officers of appellant from the state 
as is required for serving corporations under Section 47.17, F.S.A. See also International Typographical Union v. 


Circuit Court of Dade County, et al., prohibition denied by this Court May 8, 1951,[1] involving similar question.


Even if the Sheriff's return had been defective that alone would not destroy the validity of the return. 31 F.S.A. Rule 5
(b), Florida Equity Rules, provides that failure to make proof of service as required by law shall not affect the validity of 
the service. In addition to Rule 5(b), Section 47.47, Florida Statutes 1949, F.S.A., permits freedom of amendment so
most any defect in recitals on a sheriff's return may be cured. The very purpose of the New Rules was to obviate such 
errors as that enjoined in this case. Aside from the rule and the statute there is no evidence in this case to impeach the 
sheriff's return as required by decisions of this Court. Cherry Lake Farms Inc. v. Love, 129 Fla. 469, 176 So. 486; 
Golden Gate Development Co. v. Ritchie, 140 Fla. 103, 191 So. 202.


For the reasons so stated the decree appealed from must be and is hereby affirmed.


Affirmed.


SEBRING, C.J., and THOMAS and HOBSON, JJ., concur.
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[1] No opinion.
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Select Year:   2008  Go


The 2008 Florida Statutes


Title XLII
ESTATES AND TRUSTS


Chapter 733
PROBATE CODE: ADMINISTRATION OF ESTATES


View Entire Chapter


733.607  Possession of estate.-- 


(1)  Except as otherwise provided by a decedent's will, every personal representative has a right to, and 
shall take possession or control of, the decedent's property, except the protected homestead, but any 
real property or tangible personal property may be left with, or surrendered to, the person 
presumptively entitled to it unless possession of the property by the personal representative will be 
necessary for purposes of administration. The request by a personal representative for delivery of any 
property possessed by a beneficiary is conclusive evidence that the possession of the property by the 
personal representative is necessary for the purposes of administration, in any action against the 
beneficiary for possession of it. The personal representative shall take all steps reasonably necessary for 
the management, protection, and preservation of the estate until distribution and may maintain an 
action to recover possession of property or to determine the title to it. 


(2)  If, after providing for statutory entitlements and all devises other than residuary devises, the assets 
of the decedent's estate are insufficient to pay the expenses of the administration and obligations of the 
decedent's estate, the personal representative is entitled to payment from the trustee of a trust 
described in s. 733.707(3), in the amount the personal representative certifies in writing to be required 
to satisfy the insufficiency. 


History.--s. 1, ch. 74-106; s. 28, ch. 77-87; s. 9, ch. 93-257; s. 9, ch. 95-401; s. 1005, ch. 97-102; s. 130, ch. 2001-226. 


Note.--Created from former s. 733.01. 
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420 So.2d 1082 (1982)


Robert HOLDEN, Petitioner,
v.


ESTATE OF Mary Lee GARDNER, a/k/a Mary Lee Holden, Respondent.


No. 61397.


August 26, 1982.
Rehearing Denied November 16, 1982.


Supreme Court of Florida.


*1083 James H. Earp, Jacksonville, for petitioner.1083


Harry Katz, Jr. of Katz & Katz, Jacksonville, for respondent.


OVERTON, Justice.


This is a petition to review a decision of the First District Court of Appeal reported as Holden v. Estate of Gardner, 404 
So.2d 1169 (Fla. 1st DCA 1981), concerning a homestead claim by a surviving husband against his wife's estate. The 
district court of appeal found that no homestead existed because the wife was not the head of the household and 
certified the following question to be one of great public importance:


Whether the prohibition against the devise of homestead property contained in Article X, Section 4(c) of 
the Florida Constitution applies only to situations where the deceased owner, who is survived by a 
spouse, is the head of the family?


We have jurisdiction under article V, section 3(b)(4), Florida Constitution, and answer the question in the affirmative.


The facts are undisputed. Robert Holden and his wife, Mary Lee Gardner Holden, resided on real property owned 
solely by Mary until her death in October, 1979. It was stipulated that the husband, the petitioner here, was the head of 
the family. In her will Mary devised her real property, including the marital home, to her sister. The husband brought 
this action against his wife's estate, asserting that the marital home constituted "homestead property" and that the 
devise of the home was void under article X, section 4(c), Florida Constitution.


The trial court rejected the husband's claim that the residence was homestead property. On appeal, the district court, 
in a well-reasoned opinion, affirmed, holding that because the wife was not head of the family, the marital residence 
was not homestead property within the meaning of article X, section 4(c), and therefore could be devised without 
restriction.


The petitioner recognizes that the availability of homestead status is traditionally limited to property owned by the head 
of the family. In determining whether a person is the head of a family, Florida courts have long used a test which 
requires a showing of either: (1) a legal duty to support which arises out of a family relationship, or (2) continuing 
communal living by at least two individuals under such circumstances that one is regarded as in charge. Killian v. 
Lawson, 387 So.2d 960 (Fla. 1980); Solomon v. Davis, 100 So.2d 177 (Fla. 1958); Beck v. Wylie, 60 So.2d 190 (Fla. 
1952); Heard v. Mathis, 344 So.2d 651 (Fla. 1st DCA 1977); Brown v. Hutch, 156 So.2d 683 (Fla.2d DCA 1963). 
While the former requirement looks to a "family in law," the latter looks to a "family in fact," which arises out of a moral 
obligation to support. Smith v. Stewart, 390 So.2d 178 (Fla. 4th DCA 1980). Whether an individual is a head of family 
is a question to be resolved on the facts of each case. Nationwide Financial Corp. of Colo. v. Thompson, 400 So.2d
559 (Fla. 1981); Cory v. Parks, 386 So.2d 292 (Fla.2d DCA 1980).
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The petitioner contends that the 1968 revision of the constitution and the passage of the Dissolution of Marriage Act in 


1971[1] changed the established law concerning the traditional homestead requirement that the owner of the property 
be the head of the family. He asserts that, although in the *1084 past a wife had no legal duty to support her husband, 
the 1968 revision of the constitution made husbands and wives equal before the law, creating in each a reciprocal duty 
to support the other. He contends that because the law establishes this duty of support, support in fact is no longer an 
issue. Based on this reasoning, petitioner concludes that a homestead is created and its devise is limited when 
property is owned by a person who has a legal duty to support another arising out of a family relationship, regardless 
of whether that individual is in fact the head of the family. Petitioner further contends that the legislature, in adopting 


section 732.4015 of the Probate Code, Florida Statutes (1979)[2] eliminated the requirement that a decedent spouse 
who owned the marital home be the head of the family before restrictions on devise away from the other spouse would 
apply.


1084


The respondent estate asserts that neither the 1968 constitutional revision nor the 1975 amendment to the Probate 
Code changed the law concerning the requirement that homestead property be owned by the head of the household.


We reject the petitioner's contentions and approve the decision of the district court of appeal.


The concept of homestead rights did not arise in the common law; rather, these rights, which restrict the alienability of 


private property, are a creation of constitutional and statutory law.[3] Because homestead provisions restrain the 
transfer of private property, such provisions are strictly construed. We reject the construction asserted by petitioner 
that any real property owned by either spouse, if used as the marital home, cannot be devised regardless of whether 
the owner was the head of family because that construction would substantially broaden the restraint on alienation of 
property separately owned by a spouse. We find no basis for such a construction, there being no such intent in the 
1968 constitutional revision or the 1975 amendments to the probate code.


The homestead provision of article X, section 4, reads as follows:


Section 4.


HOMESTEAD — EXEMPTIONS. —


(a) There shall be exempt from forced sale under process of any court, and no judgment, decree or 
execution shall be a lien thereon, except for the payment of taxes and assessments thereon, 
obligations contracted for the purchase, improvement or repair thereof, or obligations contracted for 
house, field or other labor performed on the realty, the following property owned by the head of a 
family:


(1) a homestead, if located outside a municipality, to the extent of one hundred sixty acres of 
contiguous land and improvements thereon, which shall not be reduced without the owner's consent by 
reason of subsequent inclusion in a municipality; or if located within a municipality, to the extent of one-
half acre of contiguous land, upon which the exemption shall be limited to the residence of the owner or 
his family;


(2) personal property to the value of one thousand dollars.


(b) These exemptions shall inure to the surviving spouse or heirs of the owner.


(c) The homestead shall not be subject to devise if the owner is survived by spouse or minor child. The 
owner of homestead real estate, joined by the spouse if married, may alienate the homestead by 
mortgage, sale or gift and, if married, may by deed transfer the title to an estate by the entirety with the 
spouse. If the owner or spouse is incompetent, the method of alienation or encumbrance shall be as 
provided by law.
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*1085 It is important to read section 4 in its entirety. Subparagraph (a) provides that the homestead and personal 
property shall be exempt from forced sale and contains the requirement that the property be "owned by the head of a 
family." Subparagraph (b) provides that "these exemptions," referring to homestead rights in general, shall inure to the 
surviving spouse or heirs of the owner who is a head of family. Subparagraph (c), the provision in issue in this 
proceeding, begins with the phrase, "The homestead shall not be subject to devise... ." We believe that this refers to 
homestead as it is otherwise used in section 4. To adopt the construction suggested by the petitioner would create two 
distinct definitions of homestead; one definition under subparagraphs (a) and (b) of section 4, and another definition 
under subparagraph (c) concerning the devise of the homestead.


The type of substantial change envisioned by petitioner was neither considered nor presented to the people when this 
constitutional provision was submitted for ratification. An analysis of the proposed revision of article X, section 4(c), as 
prepared by the Legislative Reference Bureau for public distribution prior to the adoption of the 1968 constitution, 
contained the following explanation:


Subsection (c) generally restates present Section 4 of Article X except that the devise of homestead 
would be prohibited if the owner is survived by "spouse or minor child," rather than the present 
"children." In addition, the right of a married owner to directly transfer by deed the title of the homestead 
to himself and his spouse as an estate by the entirety would be given constitutional status. Also the 
Legislature would be directed to provide a method of alienating or encumbering homestead property 
where either the owner or spouse is incompetent.


Draft of Proposed 1968 Constitution, July 20, 1968, at 17: Florida State Archives RG 005, Series 725, Box 1, file 19. 
This analysis reflects that the amended homestead provision was clearly not intended to apply in the broad manner 
contended by the petitioner.


We find that the use of "homestead" in section 732.4015 refers to "homestead" as that term is used in the Florida 
Constitution. There is no showing that the legislature intended to change the case law definition of head of family to 
expand the homestead restriction to devises made by an owner of a home who is not in fact the head of the family.


The presumption that the husband is the head of family has been abrogated by the 1971 amendment to section 61.09, 


Florida Statutes.[4] The head of the family may be either the husband or the wife and the determination of who is the 
head of family is a factual one. This does not mean that the concept of homestead property has been broadened to 
include property not previously determined to be homestead.


In the instant case, it was stipulated that the husband was the head of family. We necessarily conclude that Mary Lee 
Gardner, a/k/a Mary Lee Holden, was not the head of family and, therefore, article X, section 4(c) of the Florida 
Constitution did not restrict her devise of the marital property owned by her to her sister. The certified question having 
been answered in the affirmative, we approve the decision of the district court of appeal.


It is so ordered.


ALDERMAN, C.J., and ADKINS, BOYD and McDONALD, JJ., concur.


SUNDBERG and EHRLICH, JJ., dissent.


[1] The Act allows alimony from either spouse and charges each spouse with an equal duty to support the children of the marriage. 
§§ 61.08, .09, .13(1), Fla. Stat. (1979).


[2] Section 732.4015, adopted in 1975, reads: "Devise of homestead. — As provided by the Florida Constitution, the homestead shall 
not be subject to devise if the owner is survived by a spouse or minor child, except that the homestead may be devised to the owner's 
spouse if there is no minor child."


[3] Note, Our Legal Chameleon is a Sacred Cow: Alienation of Homestead under the 1968 Constitution, 24 U.Fla.L.Rev. 701 (1972).
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[4] Section 61.09 of the Florida Statutes places a duty of support on both spouses. This has been construed as abrogating the 
presumption that the husband is the head of family. Cory v. Parks, 386 So.2d 292 (Fla.2d DCA 1980).
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Select Year:   2005  Go


The 2005 Florida Statutes


Title XLII
ESTATES AND TRUSTS


Chapter 737
TRUST ADMINISTRATION


View Entire Chapter


737.403  Power of court to permit deviation or to approve transactions involving conflict of 
interest.-- 


(1)  This part does not affect the power of the court to relieve a trustee for cause from any restrictions 
on the trustee's power that would otherwise be placed upon the trustee by the trust or by this part. 


(a)  Unless expressly provided to the contrary in the trust instrument, the court may permit a trustee: 


1.  To consolidate two or more trusts having similar terms into a single trust; or 


2.  To sever any trust on a fractional basis into two or more separate trusts for any reason, and to 
segregate by allocation to a separate account or trust a specific amount from, a portion of, or a specific 
asset included in the trust property of any trust to reflect a disclaimer, to reflect or result in differences 
in federal tax attributes, to satisfy any federal tax requirement, to make federal tax elections, to 
reduce potential generation-skipping transfer tax liability, or for any other tax planning purposes or 
other reasons. 


a.  A separate trust created by severance must be treated as a separate trust for all purposes from the 
effective date on which the severance is effective. The effective date of the severance may be 
retroactive to a date before the date on which the court approves the severance. 


b.  A trustee who acts in good faith is not liable to any person for taking into consideration differences 
in federal tax attributes and other pertinent factors in administering the trust property of any separate 
account or trust, in making applicable tax elections, and making distributions pursuant to the terms of 
the separate trust. 


(b)  A trust created by consolidation or severance under this section must be held on terms and 
conditions identical to those before the consolidation or severance, or upon such terms or conditions 
that the aggregate interests of each beneficiary after the consolidation or severance will be reasonably 
equivalent to that beneficiary's aggregate interests before the consolidation or severance. In 
determining whether a beneficiary's aggregate interests are reasonably equivalent, the court shall 
consider the economic value of those interests to the extent that they can be valued, considering such 
actuarial factors as may be appropriate. If a beneficiary's interest cannot be valued with any reasonable 
degree of certainty because of the nature of the trust property, the terms of the trust, or other reasons, 
the court shall base the determination upon such other factors as are reasonable and appropriate under 
the facts and circumstances applicable to that particular trust, including the purposes of the trust. 
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(c)  The terms of any trust before consolidation or a severance under paragraph (a) which permit 
qualification of that trust for an applicable federal tax deduction, exclusion, election, exemption, or 
other special federal tax status must remain identical in the consolidated trust or in each of the 
separate trusts created by severance. 


(d)  Income earned on a consolidated or severed amount, portion, or specific asset after the 
consolidation or severance is effective passes with that amount, portion, or specific asset. 


(2)  If the duty of the trustee and the trustee's individual interest or his or her interest as trustee of 
another trust conflict in the exercise of a trust power, the power may be exercised only by court 
authorization. Under this section, personal profit or advantage to an affiliated or subsidiary company or 
association is personal profit to any corporate trustee. Court authorization is not required for any of the 
following: 


(a)  The exercise of any power described in s. 737.402(2)(a), (e), (g), (s), or (y); 


(b)  The exercise of any power for which the trust instrument acknowledges the trustee's conflict of 
interest and expressly authorizes the exercise of that power notwithstanding the conflict; 


(c)  The exercise of any power consented to in writing by a settlor of the trust while the settlor holds 
the right of revocation of the trust; 


(d)  The exercise of any power consented to in writing by each of the beneficiaries to whom the trustee 
is required to provide any annual or periodic accounting. Consent under this paragraph may be given by 
a person who represents the interest of the beneficiary under s. 731.303 or by the legal guardian of the 
beneficiary or, if there is no legal guardian, by the natural guardian of the beneficiary; or 


(e)  Payment of costs or attorney's fees incurred in any trust proceeding from the assets of the trust 
unless an action has been filed or defense asserted against the trustee based upon a breach of trust. 
Court authorization is not required if the action or defense is later withdrawn or dismissed by the party 
that is alleging a breach of trust or resolved without a determination by the court that the trustee has 
committed a breach of trust. 


History.--s. 1, ch. 74-106; s. 8, ch. 75-221; s. 16, ch. 95-401; s. 1044, ch. 97-102; s. 4, ch. 2005-85. 
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Select Year:   2002  Go


The 2002 Florida Statutes


Title XLII
ESTATES AND TRUSTS


Chapter 733
PROBATE CODE: ADMINISTRATION OF ESTATES


View Entire Chapter


733.608  General power of the personal representative.-- 


(1)  All real and personal property of the decedent, except the protected homestead, within this state 
and the rents, income, issues, and profits from it shall be assets in the hands of the personal 
representative: 


(a)  For the payment of devises, family allowance, elective share, estate and inheritance taxes, claims, 
charges, and expenses of the administration and obligations of the decedent's estate. 


(b)  To enforce contribution and equalize advancement. 


(c)  For distribution. 


(2)  If property that reasonably appears to the personal representative to be protected homestead is not 
in the possession of a person who appears to have an interest in the property, the personal 
representative is authorized, but not required, to take possession of that property for the limited 
purpose of preserving, insuring, and protecting it for the heir or devisee, pending a determination of its 
homestead status. If the personal representative takes possession of that property, any rents and 
revenues may be collected by the personal representative for the account of the heir or devisee, but the 
personal representative shall have no duty to rent or otherwise make the property productive. 


History.--s. 1, ch. 74-106; s. 29, ch. 77-87; s. 131, ch. 2001-226. 


Note.--Created from former s. 733.01(1). 
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Select Year: 2001 Go


The 2001 Florida Statutes
Title XL


Real And Personal Property
Chapter 695


Record Of Conveyances Of Real Estate
View Entire Chapter


695.03  Acknowledgment and proof; validation of certain acknowledgments; legalization or 
authentication before foreign officials.--To entitle any instrument concerning real property to be 
recorded, the execution must be acknowledged by the party executing it, proved by a subscribing 
witness to it, or legalized or authenticated by a civil-law notary or notary public who affixes her or 
his official seal, before the officers and in the form and manner following: 


(1)  WITHIN THIS STATE.--An acknowledgment or proof made within this state may be made before 
a judge, clerk, or deputy clerk of any court; a United States commissioner or magistrate; or a 
notary public or civil-law notary of this state, and the certificate of acknowledgment or proof must 
be under the seal of the court or officer, as the case may be. All affidavits and acknowledgments 
heretofore made or taken in this manner are hereby validated. 


(2)  WITHOUT THIS STATE BUT WITHIN THE UNITED STATES.--An acknowledgment or proof made out 
of this state but within the United States may be made before a civil-law notary of this state or a 
commissioner of deeds appointed by the Governor of this state; a judge or clerk of any court of the 
United States or of any state, territory, or district; a United States commissioner or magistrate; or 
a notary public, justice of the peace, master in chancery, or registrar or recorder of deeds of any 
state, territory, or district having a seal, and the certificate of acknowledgment or proof must be 
under the seal of the court or officer, as the case may be. If the acknowledgment or proof is made 
before a notary public who does not affix a seal, it is sufficient for the notary public to type, print, 
or write by hand on the instrument, "I am a Notary Public of the State of  (state) , and my 
commission expires on  (date) ." 


(3)  WITHIN FOREIGN COUNTRIES.--If the acknowledgment, legalization, authentication, or proof is 
made in a foreign country, it may be made before a commissioner of deeds appointed by the 
Governor of this state to act in such country; before a notary public of such foreign country or a 
civil-law notary of this state or of such foreign country who has an official seal; before an 
ambassador, envoy extraordinary, minister plenipotentiary, minister, commissioner, charge 
d'affaires, consul general, consul, vice consul, consular agent, or other diplomatic or consular 
officer of the United States appointed to reside in such country; or before a military or naval 
officer authorized by the Laws or Articles of War of the United States to perform the duties of 
notary public, and the certificate of acknowledgment, legalization, authentication, or proof must 
be under the seal of the officer. A certificate legalizing or authenticating the signature of a person 
executing an instrument concerning real property and to which a civil-law notary or notary public 
of that country has affixed her or his official seal is sufficient as an acknowledgment. For the 
purposes of this section, the term "civil-law notary" means a civil-law notary as defined in chapter 
118 or an official of a foreign country who has an official seal and who is authorized to make legal 
or lawful the execution of any document in that jurisdiction, in which jurisdiction the affixing of 
her or his official seal is deemed proof of the execution of the document or deed in full compliance 
with the laws of that jurisdiction. 


All affidavits, legalizations, authentications, and acknowledgments heretofore made or taken in 
the manner set forth above are hereby validated. 


History.--RS 1973; ch. 5404, 1905; GS 2481; ss. 1, 2, ch. 7849, 1919; RGS 3823; CGL 5699; s. 7, ch. 
22858, 1945; s. 1, ch. 28225, 1953; s. 1, ch. 69-79; s. 1, ch. 71-53; s. 26, ch. 73-334; s. 3, ch. 80-
173; s. 1, ch. 84-97; s. 763, ch. 97-102; s. 21, ch. 98-246. 


Disclaimer: The information on this system is unverified. The journals or printed bills of the respective chambers should be 
consulted for official purposes. Copyright © 2000-2013 State of Florida.
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263 So.2d 269 (1972)


FLORIDA NATIONAL BANK AND TRUST COMPANY, a United States Banking Corporation; 
and Olive Jane Jeffries, Co-Trustees, Appellants,


v.
George W. HICKEY, the Salvation Army, a Georgia Corporation, et al., Appellees.


No. 71-990.


June 6, 1972.
Rehearing Denied July 5, 1972.


"To: Trust Officer Florida National Bank and Trust Company At Miami DuPont Building Miami, Florida Olive Jane 
Jeffries 6230 S.W. 27th Street, Miami, Florida 


District Court of Appeal of Florida, Third District.


*270 Turner, Hendrick, Guilford, Goldstein & McDonald and S. Alan Stanley, Coral Gables, Thomas A. Thomas, 
Hollywood, and Philip E. Heckerling, Coral Gables, for appellants.
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Donald F. March, Miller & Miller, and Herbert W. Vogelsang, Jeanne Heyward, Miami, for appellees.


Before PEARSON and HENDRY, JJ., and NESBITT, JOSEPH, Associate Judge.


NESBITT, JOSEPH, Associate Judge.


By their appeal, appellants (plaintiffs below), challenge entry of judgment granting appellees' (defendants below) 
motion for summary judgment, the nature of which was to decree the validity of an amended trust agreement.


Olive Linden, as settlor, executed an inter vivos trust agreement on February 10, 1969, designating the appellants as 
co-trustees. The trust was revocable pursuant to Article VIII thereof which contained the following language:


"The Grantor herein expressly reserves the right, at any time and from time to time during her life by a 
notice in writing signed and acknowledged by her in the manner required by the State of Florida, for the 
recording of a Deed of real property and filed with Co-Trustees at least thirty (30) days prior to the 
effective date thereof, subject to the prior payment of any and all costs and expenses incurred by the 
Co-Trustees hereto and any and all commissions due the Co-Trustees hereof.


"A. To withdraw all or any part of the principal free and discharged of the terms and conditions of this 
Agreement and of the Trust hereby created; and


"B. To revoke or amend this Agreement, and to alter or terminate the trust hereby created, provided, 
however, that the duties, responsibilities and compensation of the Co-Trustees as herein provided shall 
not be altered or modified by *271 such amendment except upon written consent of the Co-Trustees."271


On July 25, 1969 the settlor executed an amended trust agreement under which the corporate trustee was 
redesignated as the sole trustee and by which certain of the beneficiaries' interests were materially altered. In addition 
thereto and under stated conditions certain contingent eleemosynary beneficiaries were additionally designated. 
Simultaneously upon execution of the amended trust instrument the settlor executed a Last Will and Testament 
containing a "pour-over" of her residuary estate to the amended trust. At the same time the settlor gave written notice 
to the trustees of her intention to amend the original trust as follows:
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/s/ Olive G. Linden OLIVE LINDEN, Testatrix and Grantor Witness /s/ Hilda Keene Witness /s/ Lillian A. Landon Sworn 
and Subscribed before me this day 25 of July 1969. /s/ Laura E. Dieffenbach Notary Public Notary Public, State of 
Florida At Large My Commission Expires Feb. 25, 1972 Bonded Through Fred W. Diestelhorst" 


"STATE OF FLORIDA ) SS: COUNTY OF DADE ) 


s/ Laura E. Dieffebach Notary Public, State of Florida My Commission Expires: 


"You are notified that my Will and Amendment to the Trust Agreement, copies of which are attached to 
this Notice and made a part hereof, are effective immediately without regard to service by certified mail 
by which you shall receive this Notice.


After receipt of the above notice appellants continued to administer the trust because they took the position that the 
notice of amendment was ambiguous with respect to the effective date of the proposed amendment and was not in the 
form and manner prescribed under the power of revocation because it contained no acknowledgment sufficient for the 
recording of a deed to real property; and the trustees in writing advised the settlor of all of the foregoing. On May 24, 
1970, the settlor died. Appellants then commenced a proceeding for Declaratory Judgment praying for a declaration 
that the original trust was valid and subsisting due to the alleged deficiencies in the notice of amendment. They also 
alleged that the settlor had repudiated her intention to amend the trust by her silence or acquiescence to their 
continued administration of the trust. By their answers the appellees, which comprise certain of the original 
beneficiaries as well as the contingent eleemosynary beneficiaries, pled a general denial and also affirmatively alleged 
that the notice of amendment was in compliance with Florida Statute 695.03, F.S.A. In the alternative the appellees 
alleged *272 that the retained power of revocation was properly exercised because the notice of intention to amend 
the trust referred to an amended trust instrument, a copy of which was furnished to the trustees, which instrument 
supplied an "acknowledgment" to the transaction under the doctrine of incorporation by reference. The latter contained 
the following notarial certificate:


272


ON THIS DAY personally appeared before me, the undersigned authority, OLIVE LINDEN, who being 
by me first duly sworn deposes and says that she is the Grantor in the foregoing Trust Agreement; that 
she has read the said Trust Agreement as amended and executed the same for the purposes and 
intentions contained therein.


SWORN TO AND SUBSCRIBED before me this 25 day of July, A.D., 1969.


With issue thus joined the appellants moved for summary judgment and attached thereto an affidavit of a corporate 
trust officer reciting that the settlor was advised prior to her death that the trustees would continue to administer the 
original trust because it had not been effectively amended by her and to which she did not respond. Appellees also 
moved for summary judgment, which motion was granted by the Chancellor thus determining that the amended trust 
instrument was valid and in full force and effect.


The Chancellor correctly determined the rights of the parties and properly entered the judgment appealed from. The 
affidavit in support of the alleged repudiation by the settlor of her avowed intention to amend the trust agreement was 
properly rejected by the Chancellor as violative of the dead man's statute, Florida Statute 90.05, F.S.A. Secondly, the 
passage of thirty (30) days interval after delivery of the notice of amendment to the trustees, which occurred prior to 
the death of the settlor, efficiently apprised the trustees as to the effective date of the amendment to the trust. Nor 
were the trustees' duties, responsibilities, or compensation thereof involved by the amendment so as to require their 
written consent before the amendment took effect. Relying upon Macfarlane v. First National Bank of Miami, Fla.App. 
1967, 203 So.2d 57, the appellants vigorously contend that the notice of revocation was defective because it was not 
exercised in strict conformity to its terms. The statutory requirements entitling a deed of real property to recordation 
(which was adopted as the manner required for exercising the power of revocation) are set forth in Florida Statute 
695.03, F.S.A., which in part provides:
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"In order to entitle any of the instruments named in §§ 695.01 and 695.02, or any other instrument 
concerning real property to such record, the execution thereof must be acknowledged by the party 
executing the same; or the execution thereof by the said party must be proved by a subscribing witness 
thereto before the officers and in the form and manner following:


"(1) In this state. — If such acknowledgment or proof be made within this *273 state, it may be made 
before any judge, clerk or deputy clerk of any court of record, or a United States commissioner, or a 
notary public, or justice of the peace, or judge of a small claims court of this state, and the certificate of 
acknowledgment or proof shall be under the seal of the court or of the officer, as the case may be. All 
affidavits and acknowledgments heretofore made or taken in the manner set forth above are hereby 
validated."


273


As will be observed the statute contains no precise form an "acknowledgment" or "proof" relating to the execution of 
deeds. Where there is substantial compliance with the statute, an instrument is entitled to be recorded as a liberal 
construction obtains in favor of sustaining the proof of execution. Jackson v. Haisley, 35 Fla. 587, 17 So. 631; Cleland 
v. Long, 34 Fla. 353, 16 So. 272; Platt v. Rowand, 54 Fla. 237, 45 So. 32; Investment Co. v. Trueman, 63 Fla. 184, 57 
So. 663; Summer v. Mitchell, 29 Fla. 179, 10 So. 562; International Kaolin Co. v. Vause, 55 Fla. 641, 46 So. 3. As will 
be observed the notice of intention was in sufficient form to entitle it to recordation. Moreover the amended trust 
instrument, a copy of which was furnished to the trustees together with the written notice of amendment also contained 
a notarial certificate which entitled that instrument to recordation under Florida Statute 695.03, F.S.A. The amended 
trust instrument was referred to in the notice of intention to amend the original trust. It is well settled that the whole of 
an instrument may be resorted to support an acknowledgment. House of Lyons v. Marcus, Fla. 1954, 72 So.2d 34 and 
Edenfield v. Wingard, Fla. 1956, 89 So.2d 776.


For the foregoing reasons, the judgment appealed from is affirmed.
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Select Year:   2009  Go


The 2009 Florida Statutes


Title XL
REAL AND PERSONAL PROPERTY


Chapter 704
EASEMENTS


View Entire Chapter


704.05  Easements and rights of entry.-- 


(1)  The rights and interests in land which are subject to being extinguished by marketable record title 
pursuant to the provisions of s. 712.04 shall include rights of entry or of an easement, given or reserved 
in any conveyance or devise of realty, when given or reserved for the purpose of mining, drilling, 
exploring, or developing for oil, gas, minerals, or fissionable materials, unless those rights of entry or 
easement are excepted or not affected by the provisions of s. 712.03 or s. 712.04. However, the 
provisions of this section shall not apply to interests reserved or otherwise held by the state or by any of 
its agencies, boards, or departments. 


(2)  Any person claiming such a right of entry or easement may preserve and protect the same from 
extinguishment by the operation of this act by filing a notice in the form and in accordance with the 
procedures set forth in ss. 712.05 and 712.06.


(3)  This section is intended, and shall be deemed, to operate both prospectively and retrospectively. 


(4)  The provisions of this section shall not revive any right or interest that was extinguished by the 
operation of chapter 712 prior to June 6, 1975. 


History.--s. 1, ch. 70-100; s. 1, ch. 73-140; s. 1, ch. 75-94; s. 70, ch. 99-3. 


Copyright © 1995-2013 The Florida Legislature • Privacy Statement • Contact Us


Page 1 of 1Statutes & Constitution :View Statutes :->2009->Ch0704->Section 05 : Online Sunshine


5/8/2013http://www.leg.state.fl.us/statutes/index.cfm?App_mode=Display_Statute&Search_String=...








TN 2.10.07  Limitations, Statutes of  (Rev. 12/11) 
 


A. Federal Estate Taxes 
 


Federal estate taxes are a lien on a decedent's property for ten years from date of death. See Title 
Standard 12.4. 
 


B. Florida Estate Taxes 
 


1. For resident decedents, the lien for Florida estate taxes should not be ignored where the 
decedent has been dead for less than 12 years. Sec. 198.22, F.S., effective July 1, 1977. See 
Title Standard 12.4. 
 


2. For nonresidents of Florida, the lien for the estate tax of nonresident decedents should not be 
ignored until 12 years have elapsed after the death of the decedent, even though 10 years have 
elapsed after the date of filing a tax return or other notice of death with the Florida 
Department of Revenue, unless the taxes have been paid or a release obtained. If a 
notice of death or a tax return has not been filed for the estate of a nonresident decedent, 
the lien for the estate should not be ignored until 20 years from the death of the decedent, 
unless the taxes have been paid or a release obtained. Sec. 198.22 and .33, F.S. 
 


3. Resident and nonresident decedents dying on and after January 1, 2005, are not subject 
to the Florida estate tax pursuant to the Economic Growth and Tax Relief Reconciliation 
Act of 2001, as amended. 


 








72 So.2d 34 (1954)


HOUSE OF LYONS, Inc. et al.
v.


MARCUS.


April 13, 1954.


"House of Lyons, Inc. "By: /s/ Carrie Lyons, President (L.S.) "/s/ Seymour M. Levin, Secretary (L.S.)" 


Supreme Court of Florida. Special Division A.


*35 Richard W. Ervin, Atty. Gen., John C. Reed, Sp. Asst. Atty. Gen., and W.R. Culbreath, Asst. Atty. Gen., for 
appellants.
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Gilbert A. Frank, Miami Beach, for appellee.


SEBRING, Justice.


Alexander J. Marcus, the owner and holder of a chattel mortgage executed by House of Lyons, Inc., a corporation, 
filed a suit to foreclose the mortgage, alleging in his complaint that the instrument had been duly recorded in the public 
records of Dade County, and that subsequent to the date of recordation the Comptroller of the State of Florida had 
filed a warrant for delinquent sales taxes against the mortgagor corporation, House of Lyons, Inc., and had caused the 
Sheriff of Dade County to levy upon the personal property covered by the mortgage.


By a motion to dismiss, the Comptroller raised the question of whether or not the chattel mortgage in question had 
been properly acknowledged so as to entitle it to recordation and thereby give it priority over the tax lien filed at a later 
date. The trial court denied the motion to dismiss and entered a final decree in favor of the plaintiff.


The only question on the appeal is whether the lien of the mortgage is superior to the tax lien by reason of its prior 
recordation.


Section 698.02, Florida Statutes 1951, F.S.A., provides in substance, that in order for a chattel mortgage to be entitled 
to record "its execution must be acknowledged or proved in the manner provided for mortgages of real property." The 
controlling statute in respect to the acknowledgment of mortgages of real property prescribes, so far as material to this 
case, that "the execution thereof must be acknowledged by the party executing the same * * *." Section 695.03, Florida 
Statutes 1951, F.S.A.


In the case at bar the chattel mortgage was executed on a blank-form for mortgage in the following form:


And the material portion of the notary's certificate of acknowledgment recites "Personally appeared before me Carrie 
Lyons & Seymour Levin to me well known as the person described in and who executed the foregoing instrument and 
acknowledged that they executed the same for the purpose therein expressed * * *."


It is the settled rule that "A transcription of a mortgage upon the record, without proper proof of the execution of the 
instrument, is a mere nullity". McKeown v. Collins, 38 Fla. 276, 21 So. 103. See also Edwards v. Thom, 25 Fla. 222, 5 
So. 707; Keech v. Enriquez, 28 Fla. 597, 10 So. 91; Lassiter v. Curtiss-Bright Co., 129 Fla. 728, 177 So. 201. 
Consequently, the only problem in the instant case is that of determining whether the acknowledgment by the 
corporate mortgagor can be considered "proper proof of the execution of the instrument," or whether it must be held to 
be fatally defective.


We find no case directly on point in this jurisdiction. The decisions on the subject in other jurisdictions have been 
predicated, in many instances, upon specific statutory provisions prescribing the form of certificate to be used, 


Page 1 of 3House of Lyons v. Marcus, 72 So. 2d 34 - Fla: Supreme Court 1954 - Google Scholar


4/23/2013http://scholar.google.com/scholar_case?case=18030668806919217538&q=72+So.+2d+34...







particularly as to corporate acknowledgments. Under such statutory provisions, the courts have made it clear that 
before an instrument will be entitled to record there must be a substantial compliance with the statutory requirements 
as to disclosure of official title, authority to act, and the like, in the certificate of acknowledgment. Annotation 29 A.L.R. 
at p. 989, and 25 A.L.R.2d p. 1154. However, by the rule in effect in Florida, the whole of the instrument acknowledged 
may be resorted to for support of the acknowledgment. As pointed out in Summer v. Mitchell, *36 29 Fla. 179, 10 So. 
562, 14 L.R.A. 815, "It is the established policy of the law to uphold certificates of acknowledgment * * and, wherever 
substance is found, obvious clerical errors and all technical omissions will be disregarded. Inartificialness in their 
execution will not be permitted to defeat them, if looking at them as a whole, either alone or in connection with the 
[instrument], we find that they reasonably and fairly indicate a compliance with the law. Clerical errors will not be 
permitted to defeat acknowledgments when they, considered either alone or in connection with the instrument 
acknowledged, and viewed in the light of the statute controlling them, fairly show a substantial compliance with the 
statute." Rule approved in Cleland v. Long, 34 Fla. 353, 16 So. 272; Jackson v. Haisley, 35 Fla. 587, 17 So. 631; Platt 
v. Rowand, 54 Fla. 237, 45 So. 32; Investment Co. v. Trueman, 63 Fla. 184, 57 So. 663; Robinson v. Bruner, 94 Fla. 
797, 114 So. 556; Peninsular Naval Stores Co. v. Mathers, 96 Fla. 620, 119 So. 333; Harris v. Zeuch, 103 Fla. 183, 
137 So. 135.
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Under this principle, it appears to us that the certificate on the mortgage involved in this case meets the simple 
requirement of section 695.03, Florida Statutes 1951, F.S.A., that the instrument be "acknowledged by the party 
executing the same" — in this case, House of Lyons, Inc. The notary who took the acknowledgment identified the 
named individuals as the persons "described in and who executed the foregoing instrument." In the instrument the 
named individuals are described as president and secretary, respectively, of the corporate mortgagor. In the 
acknowledgment the named individuals further acknowledged that they executed the instrument "for the purpose 
therein expressed," and the purpose expressed in the mortgage is that certain specifically described personal assets 
of the corporate mortgagor shall be bound as security for the payment of an acknowledged debt of the corporate 
mortgagor, the instrument being executed for the corporate mortgagor, House of Lyons, Inc., "By" the officers 
specified.


An Ohio court, in disposing of a case involving a very similar acknowledgment, had this to say: "It is claimed that such 
an acknowledgment is defective and fails to comply with the statute. It seems to us that the acknowledgment should 
be read and construed in conjunction with the contents of the entire instrument. The instrument discloses that it is the 
lease of the corporation signed by the officers of the corporation leasing property of the corporation to the defendant. 
How can it be said that these officers acknowledged the instrument in any other capacity than as officers of the 
corporation? No one would contend that these officers * * * could be personally held under this instrument. Under no 
circumstances could it be claimed that they or any one connected with the transaction intended any individual 
obligation. There is abundant and respectable authority to uphold the sufficiency of this acknowledgment in the 
authorities cited by counsel for plaintiff. 29 A.L.R., Annotated, p. 996 et seq." Anthony Carlin Co. v. Burrows Bros. Co., 
54 Ohio App. 202, 6 N.E.2d 761, 763. Accord Tenney v. East Warren Lumber Co., 43 N.H. 343.


Similarly, in Muller v. Boone, 63 Tex. 91, it was held that an acknowledgment by an individual that he executed a deed 
"for the purposes * * * therein contained" was equivalent to an acknowledgment that the execution was the act of the 
corporation, where the deed purported on its face to be the act of the corporation. See also cases cited in 29 A.L.R. at 
p. 996 for the proposition that "by the weight of authority, a certificate will be upheld, even though it recites that the one 
who executed the instrument for the corporation acknowledged it to be `his' act and deed, instead of that of the 
corporation, where it is clear from a consideration of the certificate with the instrument that it was the intent to 
acknowledge for the corporation."


From the conclusions reached it follows that the decree appealed from should be affirmed.


It is so ordered.


ROBERTS, C.J., TERRELL, J., and ROGERS, Associate Justice, concur.
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78 So.2d 96 (1955)


LeRoy KIMBRELL, Betty Jo Kimbrell, E.S. Thornton and Pennie Mae Thornton, Appellants,
v.


Charles E. FINK, doing business as Allied Construction Company, Appellee.


February 16, 1955.


Supreme Court of Florida. Special Division B.


C.B. Peeler, Jacksonville, for appellants.


Robert E. Hucker, Jacksonville, for appellee.


DREW, Justice.


This is an appeal from a final decree foreclosing a lien upon certain real estate and ordering a sale thereof for the 
purpose of satisfying the lien.


The facts out of which this controversy arose are as follows:


*97 E.S. Thornton and Pennie Mae Thornton, his wife, owned a tract of land consisting of about 19 acres in Duval 
County. Some time prior to 1951 Betty Jo Kimbrell, the daughter of the Thorntons, and her husband LeRoy Kimbrell, 
built a small house on a portion of the 19 acres and were residing therein on the 27th of August, 1951, when an agent 
of the Allied Construction Company approached them with reference to making certain improvements thereon. As a 
result of these negotiations a contract was entered into between the parties in the sum of $650. At the same time the 
Kimbrells executed a note in the sum of $747.37 to the construction company, payable in thirty-six installments of 
$20.77 each to pay for such construction. In due course the work was completed. Five payments were made on the 
note by the Kimbrells.
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Because of an unfavorable credit report on LeRoy Kimbrell shortly after the work was commenced and ostensibly for 
the purpose of protecting itself in the event the Kimbrells failed to meet the obligation evidenced by the note, and 
within the time allowed by the statute, the construction company filed a claim of lien against said property in the public 
records of Duval County setting forth therein that the last items of labor or material was performed and furnished on 
the 7th day of September, 1951.


After five payments were made, payments ceased on the note. So far as the record shows, the appellee, construction 
company, took no steps to enforce the obligation until September 1, 1953, when it filed its original complaint in the 
lower court for the purpose of declaring and foreclosing an equitable lien on the lands. The amended complaint on 
which the case was tried alleged the facts which are narrated above and in addition thereto averred that at the time the 
contract was entered into between the construction company and the Kimbrells, the Kimbrells falsely represented that 
they, the Kimbrells, were the owners of the property. The complaint further alleged that the Kimbrells were in the 
possession of said property with the knowledge, acquiescence and consent of the Thorntons and that the Thorntons 
knew that the Kimbrells had falsely represented to the construction company that they were owners of the land and 
that the construction company relied upon said representation in entering into said contract and performing said work. 
The complaint attempts to state a case to establish an equitable lien in the following language:


"4. That all of the labor and services performed and furnished by the petitioner as aforesaid was done 
with the knowledge, acquiescense and consent of the defendants, E.S. Thornton and Pennie Mae 
Thornton, and the said E.S. Thornton and Pennie Mae Thornton knew that said work was being done 
as aforesaid to the house and premises owned by the said E.S. Thornton and Pennie Mae Thornton, 
and the said E.S. Thornton and Pennie Mae Thornton failed and refused to advise the petitioner and 
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withheld from the petitioner that they, the said E.S. Thornton and Pennie Mae Thornton, were the true 
legal owners of said premises upon which the petitioner was furnishing labor, services, and materials, 
all to the improvement of the said property owned by the said E.S. Thornton and Pennie Mae Thornton.


"5. That by the reason of the facts herein set forth, the defendants, E.S. Thornton and Pennie Mae 
Thornton, owners of said property, have been enriched and said property improved in the amount of 
$643.52, and which in the manner aforesaid constitutes a valuable improvement upon said property 
aforesaid."


Answers were filed by the Thorntons and Betty Jo Kimbrell, testimony was taken before the court below as a result of 
which the lower court entered a final decree determining that the construction company had a lien upon the lands of 
the Thorntons and ordered so much of the property sold as should be necessary to satisfy the amount of said lien. The 
only basis set forth for decreeing a lien against the premises is found in paragraph 3 and reads as follows:


*98 "That the plaintiff has improved the real property owned by the defendants, E.S. Thornton and 
Pennie Mae Thornton, said property being described in the Amended Complaint and hereinafter 
described in this Decree, in the manner in which the defendant, E.S. Thornton, authorized the 
defendants, LeRoy Kimbrell and Betty Jo Kimbrell, to have done, which improvements have enhanced 
the value of said real property in the amount due the plaintiff and the defendants, E.S. Thornton and 
Pennie Mae Thornton, have received the benefits of said improvements, and the plaintiff is entitled to 
the balance due him for said improvements, as hereinafter stated and the plaintiff is entitled to a lien on 
the hereinafter described real property in order to secure payment of said sum."


98


The remainder of the decree concerns itself with the mechanics of its enforcement and is not material to the question 
here decided.


The construction company relies upon Jones v. Carpenter, 90 Fla. 407, 106 So. 127, 43 A.L.R. 1409; Foster v. 
Thornton, 131 Fla. 277, 179 So. 882; Lockett v. Robinson, 31 Fla. 134, 12 So. 649, 20 L.R.A. 67, and similar cases to 
sustain the decree of the lower court. We find no similarity whatever between either the facts or the principles of law 
involved in those cases and the instant litigation. In Jones v. Carpenter, for example, Carpenter, the president of a 
corporation, had unlawfully used the funds of the corporation to pay for improvements upon his homestead. 
Thereafter, and after he had become insolvent, the corporation brought an action seeking a decree impressing an 
equitable lien upon the property so improved for the amount of the money wrongfully taken from the corporation. The 
corporation had no lien under any applicable statute for the amount wrongfully taken by the president. There we 
expressly pointed out such fact, stating [90 Fla. 407, 106 So. 128]:


"Appellant is not within any of the classes enumerated in sections 3496 and 3499 [F.S.A. § 85.03] of 
the R.G.S. of Florida providing for statutory liens in certain cases, and in fact the parties who furnished 
the materials and performed the labor in question have been compensated out of the funds of the bread 
company, so any claim of appellant on the basis of a statutory lien, if there be such claim, is without 
merit; but the doctrine of equitable liens would never have come into existence if it were true that one 
who claims such a lien must first show a lien at law. Equitable liens become necessary on account of 
the absence of similar remedies at law. Burdon Central Sugar Refining Co. v. Ferris Sugar Mfg. Co. [5 
Cir.], 78 F. 417. The showing is ample to have granted the relief provided under these two sections if it 
had been sought by such as come within the classes so enumerated."


In that case this Court recognized the principle that equitable liens arise from either a written contract which shows an 
intention to charge some particular property with a debt or obligation or is declared by a court of equity out of general 
consideration of right and justice as applied to the relation of the parties and the circumstances of their dealings in the 
particular case. Foster v. Thornton and Lockett v. Robinson bear no similarity to the present case. Nor, on the facts, 
does Palmer v. Edwards, Fla., 51 So.2d 495.
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In the case now before us the construction company seems to rely upon some vague theory that because the 
Kimbrells led it to believe that they, the Kimbrells, owned the land upon which the improvements were made, when 
such was not the fact, that such representation in some way creates a situation entitling it to an equitable lien. This 
argument is obviously unsound. Neither the complaint nor the evidence establishes that if such representations by the 
Kimbrells were untrue, any legal injury has been suffered by the construction company. Had the Kimbrells actually 
been the owners of the land as they allegedly said, the construction company in order to enforce its lien would have 
been required to have foreclosed it within the *99 one year period provided by Section 84.21, F.S. 1951, F.S.A. 
Inasmuch as it conclusively appears from the record in this case that the last work was performed on September 7, 
1951, the claim of lien was filed within three months thereafter, Section 84.16, F.S. 1951, F.S.A., and the complaint in 
this cause was not filed until September 1, 1953 (nearly two years later), the construction company did not have any 
lien on the premises at the time of the institution of the action. Under the express provisions of Section 84.23, F.S. 
1951, F.S.A., such failure to institute action within the one year period "discharges" the lien.
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Moreover, if the complaint stated any facts which would have entitled the plaintiff to relief, it was for the foreclosure of 
a mechanic's lien under the statute. If, as alleged in the complaint, the Thorntons had knowledge of what was going 
on, the Kimbrells were simply their agents and the construction company was entitled to a lien under the statute 
(Chapter 84, supra) regardless of the fact that actual title was not in the Kimbrells. "If the owner of lands stands by and 
allows another who is in possession of the land to represent that he is the owner, and on the faith of such 
representation obtain materials for the construction of a house upon the land, the owner will not be allowed to reap the 
benefits of the fraud he has permitted but his property, will be subjected to a lien for the materials so obtained. And so, 
if the owner stands by and induces a mechanic or materialman to give credit to another as the owner, he cannot defeat 
the lien therefor by claiming ownership." 2 Jones on Liens (3rd Ed. 1914) p. 450, sec. 1256. In addition, it clearly 
appears that the construction company by filing its claim of lien clearly intended to pursue its remedy and claim its lien 
under the mechanic's lien law, absent which, it would have had no lien. The case must therefore be disposed of on 
that theory.


In the case of Bowery v. Babbit, 99 Fla. 1151, 1163, 1164, 128 So. 801, 806, 807, we held that the provision of the 
mechanic's lien law fixing the time within which suits must be instituted to enforce the lien was the essence of the right 
to maintain the action and that in such event it was essential for the plaintiff to show that the suit was commenced 
within the time. We said, "In other words, when the right and the remedy are created by the same statute, the 
limitations of the remedy are treated as limitations of the right." In the concluding paragraph in that case we stated:


"The court having found as a fact that intervener's suit was not brought within twelve months from the 
completion of the work and the furnishing of materials, it follows that intervener not only lost his right to 
enforce the lien, but that he lost the lien itself. He is in the position of having failed to establish the 
existence of a lien at the time of the institution of the suit, and his bill was properly dismissed."


The appellee argues "that the peculiar circumstances of the case were the facts that after the lien was filed pursuant to 
said Chapter 84, * * *, the appellants, LeRoy Kimbrell and Betty Jo Kimbrell, made payments to the appellee, and led 
the appellee to believe that it was not necessary for him to file suit to foreclose his lien," therefore, "in line with the 
opinion of this Court in Lockett v. Robinson above, was entitled to go into equity to subject the property which he had 
emproved regardless of who was the actual owner, to an equitable lien in order to recover the amount due him for the 
improvements he made to said property." This argument is wholly without merit. The statute plainly requires that action 
be commenced within one year else the lien is discharged.


Reversed with directions to dismiss the complaint.


MATHEWS, C.J., and THOMAS, HOBSON and ROBERTS, JJ., concur.
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350 So.2d 89 (1977)


In re the ESTATE OF Philip SIEGEL, Deceased.


No. 75-2277.


August 12, 1977.
Rehearing Denied October 19, 1977.


District Court of Appeal of Florida, Fourth District.


*90 Lawrence J. Meyer of Meyer, Leben, Fixel, Cantor & Engelberg, Hollywood, for appellant-Fay Siegel.90


Richard A. Daar of Shapiro, Fried, Weil & Scheer, Miami Beach, for appellee-administrator ad litem.


PER CURIAM.


This is an appeal from a final judgment rendered in favor of petitioner wherein it was decreed that a purchase money 
mortgage taken in the name of Philip Siegel and Fay Siegel, his wife, created a tenancy in common, with each spouse 
owning a one-half undivided interest in said purchase money mortgage; that upon the death of Philip Siegel, his 
interest in the purchase money mortgage passed to his estate to be disposed of as directed by his Will.


The undisputed facts presented in the case at bar reflect that Philip Siegel owned a residence in his own name in the 
State of New York. At the time of the sale of said residence in New York, Philip Siegel and Fay Siegel, who were then 
husband and wife, resided in the State of New York at the time of the conveyance of said residence, and as a portion 
of the purchase price, a promissory note and purchase money mortgage was granted to Philip Siegel and Fay Siegel, 
his wife. Shortly after the closing of the transaction, Mr. and Mrs. Siegel moved from the State of New York to the State 
of Florida, where they thereafter resided and became domiciled. Philip Siegel, while a resident of the State of Florida 
executed his Last Will and Testament in which he bequeathed the mortgage on the New York property to his sons. 
Upon the death of Philip Siegel, Fay Siegel, his surviving spouse claimed sole ownership of the promissory note and 
mortgage by operation of Florida law, and did not list the note and mortgage as an asset of the Estate of Philip Siegel, 
deceased. After the filing of the petition by the Administrator ad Litem, and at various stages of the proceeding, 
including the final hearing thereof, Fay Siegel moved to dismiss the petition on the ground that the Court lacked 
jurisdiction of the subject matter. The Court below entered judgment in favor of the Administrator ad Litem, and this 
appeal was thereafter timely filed. The principal issue for consideration is whether the ownership of a promissory note 
and purchase money mortgage held in an estate by the entireties by husband and wife residing and domiciled in 
Florida at the time of husband's death is determined by the laws of the State of Florida, or by the law of the state in 
which said promissory note and purchase money mortgage were executed, and in which state the property money 
mortgage encumbers is situated.


At 16 Am.Jur.2d, Conflict of Laws, Section 29, it is stated:


"The dominion of a state over personal property within its borders is complete, and its right to regulate 
the transfer of *91 such property and subject it to process and execution in its own way and by its own 
laws is unquestioned; .. .


91


"By ancient legal fiction generally recognized by comity, personal property was supposed to adhere to 
the person of the owner and was usually considered as having no situs other than his domicil. As it was 
expressed in the Roman law, `mobilia sequuntur personam.' By force of this fiction personal property, 
no matter how ponderous or unwieldy, in legal contemplation changed location with every change of 
the owner's domicil. The principle was well established that for most purposes personal property should 
be governed, no matter where situated, by the law of the domicile of the owner; and this law, of course, 
might change with each change of his domicil. "The maxim `mobilia sequuntur personam' grew up in 
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the Middle Ages when movable property consisted chiefly of gold and jewels easily secreted in spots 
known to him alone, and the rule has in modern times, because of the great increase in the amount and 
variety of personal property not immediately connected with the owner's person, yielded more and more 
to the lex rei sitae, the law of the place where the personal property is generally or ordinarily that of the 
domicil of the owner, and the rule, broadly speaking, with respect to intangible personal property is that 
the situs follows the owner or is at his domicile."


The State of New York, however, does not recognize estates by the entireties in personal property.


Involved herein is a conflict of the laws of the State of Florida and the State of New York, and in order to obtain the 
proper result, it is necessary to properly apply the applicable conflict of law rules.


The conflict of laws question to be determined is whether the promissory note and mortgage in issue is to be regarded 
as a "movable", constituting personal property, following the owner to and governed by the state of his domicile; or as 
an "immovable", governed by the laws of the state in which the property encumbered thereby is situated.


It would appear that the only circumstances under which the promissory note and mortgage could pass under the laws 
of the State of New York would be where the statutes or decision of that state considers such interest in creating an 
estate in land, and in such a situation, the note and mortgage would obviously be deemed realty and not personalty.


While it is obvious that the only relationship between the note and mortgage and the State of Florida is the fact that the 
holder died domiciled in this state, and that any litigation concerning construction of these interests would be pursuant 
to New York law, it is the opinion of this Court that the property is a "movable" and would pass under the law of the 
State of Florida.


For the reasons stated above, the Court Order of the Circuit Court is hereby reversed, and the cause remanded for 
further proceedings not inconsistent herewith, and is so ordered.


ALDERMAN, C.J., MAGER, J., and STOKES, ROBERT G., Associate Judge, concur.
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TN 21.02.02  One-Year Limitation of Action on Claims  (Rev. 12/12)  


The question is whether The Fund relies on Sec. 713.22(1),F.S., which provides that a 
construction lien shall not continue for a longer period than one year after the claim of lien has been 
recorded or one year after the recording of an amended claim of lien that shows a later date of final 
furnishing of labor, services or materials, unless within that time an action to enforce the lien is 
commenced in a court of competent jurisdiction, and Sec. 713.21, F.S., which discharges the lien if 
an action is not commenced within the one-year period.  


The Fund's opinion is that the statutes eliminate such liens if no action is commenced within one 
year from date of recording the claim of lien and Fund Members are authorized to rely on those 
sections and issue policies without exceptions for the claims of lien. Scott v. Haufler, 526 So.2d 996 
(Fla.1st DCA 1988). Sec.713.22(1), F.S., provides that upon commencement of the action the lien 
continues as enforceable against creditors and subsequent purchasers with notice but is not 
enforceable against those without notice unless a lis pendens is filed. See also Title Standard 8.2.  


See TN 21.02.04 for shortening time for enforcing the lien; TN 5.06.05, regarding extending 
time for enforcing the lien due to bankruptcy of owner.  


Where an action to enforce a lien is filed in a court of competent jurisdiction, and the lien is 
subsequently transferred to bond, the action to recover against the security shall remain in the same 
county or circuit court where the action to enforce the lien was filed provided the amount in 
controversy is within the monetary jurisdiction of the county courts. Sec. 713.24(3), F. S. An action 
against the transferred lien must be filed in a court of competent jurisdiction within one year of the 
date the transferred lien is recorded unless otherwise shortened by operation of law. Secs. 713.22(1) 
and (2), F.S., and Sec. 713.24(4), F.S. 


 








318 So.2d 509 (1975)


In re James Wilbur GRANGER and Samuel Corbett Granger, Executors of the Estate of Hugh 
J. Granger.


No. W-46.


August 27, 1975.


District Court of Appeal of Florida, First District.


*510 David W. Foerster, Jones, Foerster & Hodge, Jacksonville, for appellants.510


Rutledge R. Liles, Smith, Hulsey, Schwalbe, Spraker & Nichols, Jacksonville, for appellee.


McCORD, Judge.


This appeal is from an order denying the executors' petition for an order authorizing sale of real property and 
requesting the court's approval of a pending sale. § 733.225, Florida Statutes, which became effective October 1, 
1973, and was in effect at the time of the probate court's order, provides as follows:


"(1) No court order is required to authorize or confirm a sale made pursuant to a general power of sale 
contained in a will, and such a sale need not be justified by any necessity.


(2) Conveyances or transfers of property heretofore made pursuant to a general power of sale 
contained in a will may not be invalidated as not being justified by necessity."


Item Eighteen of the Will of the testator provides in pertinent part as follows:


"In addition to the other powers and duties herein conferred upon my Executors and my Trustees for 
the purpose of enabling them to perform their duties and exercise their rights herein, and in addition to 
the powers conferred upon them by law, I hereby authorize and empower my said Executors and my 
said Trustees as follows:


* * * * * *


(e) To assign, transfer, lease, ... sell and convey any and all of the property of my estate and Trust, or 
any part thereof, upon such terms, conditions, and for such consideration as they may deem 
appropriate;"


Pursuant to the foregoing provision of the will the executors (appellants) sold three parcels of estate land with court 
approval. The three sales were necessary to pay taxes and administration expenses of the estate. Subsequently, the 
executors entered into negotiations to sell an additional 367 acres of estate lands for the sum of $200,000. In spite of 
the above-quoted statute, the purchaser insisted on approval of the sale by the Probate Court in order to be assured of 
a clear title. Appellee, Frances Granger Thompkins, a beneficiary under the will, objected to the sale and the court 
entered the order from which this appeal has been taken denying authority to sell the property and stating as follows:


"... it being the opinion of this Court that Section 733.225, Florida Statutes, does not apply where the 
Court is petitioned to approve a sale of real property by an estate and that the petition must therefore 
be considered as if no power of sale were conferred by the Will of the decedent, and the court, being 
further of the opinion that, under Florida law, title to real estate vests in the beneficiaries at the death of 
the decedent subject only to divestment when necessary to pay taxes, debts and expenses of 
administration of the estate [In re Smith's Estate, 200 So.2d 547 (Fla.App., 1967); In re Gamble's 
Estate, 183 So.2d 849 (Fla.App., 1966)], and it appearing that all taxes, debts and substantially all 
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administration expenses have been paid and that there is therefore no present necessity for such sale, 
*511 and it further appearing that at least one beneficiary of the estate objects to such sale, it is 
thereupon ..."


511


Appellants contend that § 733.225, above quoted, was adopted to avoid the effect of decisions in Estate of Gamble,
Fla.App. (1st), 183 So.2d 849 (1966), and Estate of Smith, Fla.App.2d, 200 So.2d 547 (1967), which were relied upon 
by the probate court in its denial of authority for the sale; that the statute was obviously passed to override the rulings 
in Smith and Gamble; that the statute is clear and unambiguous that an executor's sale under a general power of sale 
need not be justified by any necessity.


Appellee states that the power of sale granted by the will is ambiguous or limited rather than unlimited but argues that, 
assuming the will gives the power of sale contemplated by § 733.225, the executors, by seeking judicial approval, 
abandoned or waived the power and thereby subjected themselves to the provisions of § 733.23, Florida Statutes, 
pertaining to sales in the absence of a power and the common law regarding vesting and divesting of real estate upon 
the death of a testator.


We do not agree with appellee's statement that the power of sale contained in this will is ambiguous or limited, and 
appellee has made no argument supporting that assertion. Here the power is general and under the foregoing statute 
the court erred in grounding his denial of approval upon a lack of necessity. The statute is clear that necessity is no 
longer a consideration when a general power of sale has been given the executor. The statute is dual in purpose — no 
approval order is required and the sale need not be justified by any necessity.


Under the statute, an executor, proceeding pursuant to a general power of sale, need not seek a court order of 
confirmation, but if he does, it would be fallacious to say that the court is powerless to do more than give a rubber 
stamp approval. Under such circumstance, although the probate court may not consider necessity, it may consider 
such things as adequacy of consideration, whether or not the transaction is in good faith, whether or not the sale will 
benefit one or more beneficiaries to the detriment of others and whether or not there is fraud involved.


This ruling is limited to the issue now before the court and we do not here make any ruling as to the effect of failure of 
an executor to have obtained court approval should it later develop that a sale was a fraud upon beneficiaries.


Reversed and remanded with directions to reconsider appellants' petition for authority to sell in the light of this opinion.


BOYER, C.J., and RAWLS, J., concur.
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306 So.2d 133 (1975)


INDUSTRIAL SUPPLY CORPORATION and Fennell & Associates, Inc., Appellants,
v.


John W. BRICKER et al., Appellees.


No. 74-227.


January 8, 1975.
Rehearing Denied February 4, 1975.


District Court of Appeal of Florida, Second District.


*134 Thomas F. Icard, Jr., of Carlton, Fields, Ward, Emmanuel, Smith & Cutler, Tampa, for appellant Industrial Supply 
Corp.


134


Arthur R. Louv of Young, Turnbull & Linscott, Orlando, for appellant Fennell & Associates, Inc.


George F. Meehan of Harris, Barrett & Dew, St. Petersburg, for appellee.


GRIMES, Judge.


This appeal is from a judgment of mortgage foreclosure in which it was held that the mortgage had priority over the 
competing claims of mechanics' liens.


The mortgage was executed by Sea Terra, Inc. to appellees. Contemporaneous with the execution of the mortgage 
and the note secured thereby, Sea Terra, Inc. entered *135 into a loan agreement whereby appellees agreed to lend 
the sum of $695,000 to Sea Terra, Inc. during the course of construction of an apartment complex. The mortgage was 
recorded prior to construction, but the construction loan agreement was not recorded. Thereafter construction 
commenced upon the mortgaged property with the appellant, Fennell & Associates, Inc., being the general contractor 
and appellant, Industrial Supply Corporation, being a materialman. The appellants complied with the requirements of 
the Mechanics' Lien Law and perfected lien interests in the subject property which dated from the recording of the 
owner's notice of commencement.


135


When Sea Terra, Inc. failed to make payments under the note and mortgage, the appellees brought suit to foreclose. 
Appellants unsuccessfully joined issue with the appellees claiming priority over the mortgage to the extent that monies 
were not actually distributed prior to the filing of the notice of commencement. The appellants contend that appellees' 
mortgage was not entitled to priority because of its failure to meet the requirements of Fla. Stat. § 697.04 (1971).


The obligation secured by a mortgage for future advances is the single binding promise of the mortgagor made at the 
outset of the transaction to repay all advances within the scope of the agreement which are actually made then and at 
a later time. As Professor Osborne has noted in his treatise on mortgages, a future advances mortgage may be "cast 
into one or the other of two forms."


"(1) It may name a certain total sum as a present loan although in truth that amount, by extrinsic 
agreement which may be oral, includes advances to be made later on. Or (2) it may state that it 
secures advances to be made in the future but leave the amounts, and sometimes their character, 
indefinite." G. Osborne, Handbook on the Law of Mortgages at 182 (1970).


A mortgage securing a construction loan such as that in the instant case clearly falls within the definition of a mortgage 
for future advances. See IV American Law of Property § 16.70 (1952); 3 Stetson Intra. L.Rev., No. 2, 105, 124 (1972).
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In the absence of statute, mortgages securing future advances have generally been upheld against the claims of 
subsequent lienors even with respect to advances made after notice of the liens, providing the mortgagee, by the 
terms of his agreement with the mortgagor, was obligated to make the advances. See 80 A.L.R.2d 179, 191. The 
Florida Supreme Court announced support for this view in a case arising prior to the passage of Fla. Stat. § 697.04. 
Guaranty Title & Trust Co. v. Thompson, 1927, 93 Fla. 983, 113 So. 117. On the other hand, where the agreement 
gives the mortgagee the option of making future advances, most courts give priority to the claims of intervening lienors 
as to all payments made by the mortgagee after notice of the liens. IV American Law of Property § 16.73 (1952).


Section 697.04 originally pertained only to agricultural loans. In 1953, the statute was amended to read as follows:


"697.04 Future advances may be secured. —


"(1) Hereafter, any mortgage or other instrument given for the purpose of creating a lien on real or 
personal property, or both, ... may secure not only existing indebtedness but also such future advances, 
whether obligatory or otherwise, as are made within ten years from the date thereof, to the same extent 
as if such future advances were made on the date of the execution of such mortgage or other 
instrument, although there may be no indebtedness outstanding at the time any advance is made... . 
The total amount of indebtedness that may be so secured may decrease or increase from time to time, 
but the total unpaid balance so secured at any one time shall not exceed a maximum principal *136
amount which must be specified in such mortgage or other instrument... .


136


"(2) As against the rights of creditors or subsequent purchasers for a valuable consideration, actual 
notice or record notice of advances to be made at the option of the lender, under the terms of such 
mortgage or other instrument, shall be valid only as to such advances as are to be made within ten 
years from the date of such mortgage or other instrument; .. .


"(3) Any such mortgage or other instrument shall be prior in dignity to all subsequent encumbrances, 
including statutory liens, except landlords' liens."


Thereafter, this court in Simpson v. Simpson, Fla.App.2d, 1960, 123 So.2d 289, held that a $10,000 mortgage in the 
form of a present debt but which was actually an obligatory future advances mortgage by agreement of the parties was 
effective over the subsequently arising homestead status of the mortgaged property. Pointing out that the recording of 
the mortgage, even in present form, was notice to third parties that $10,000 was already advanced or to be advanced, 
the court also cited in part the following quotation from 36 Am. Jur., Mortgages, § 82:


"`The rule generally supported is that it is not essential to the validity of a mortgage to secure future 
advances that the mortgage disclose such purpose on the face thereof. This is particularly true as to 
the validity of such a mortgage as between the parties thereto. The rule has even been held to prevail 
where the mortgage purports to be for a present loan. A similar result has been reached as against 
owners of interests subsequently acquired, who are not prejudiced by such absence of disclosure...."


The statute was amended again in 1961 but only for the purpose of extending the time during which mortgages for 
future advances may be secured from ten to twenty years. This court again addressed itself to the statute as it existed 
in 1961 in the case of Silver Waters Corporation v. Murphy, Fla.App.2d, 1965, 177 So.2d 897. There, the mortgage 
was in the form of a present debt but simultaneously with its execution the parties signed the construction loan 
statement setting forth the conditions upon which First Federal Savings and Loan Association of Eustis would advance 
the funds to the mortgagor. The court held that the mortgage fell squarely within the protection of § 697.04 such that its 
lien was prior in dignity to subsequent mechanics' liens even with respect to advances made by the mortgagee 
subsequent to notice of mechanics' liens. While appearing to treat that particular loan agreement as providing for 
optional advances, the court held that it made no difference because the statute specified that advances qualifying 
thereunder, "whether obligatory or otherwise," were within its protection. The court further noted that in 1963 the 
statute was amended again in attempt to exclude any such question by changing the pertinent language to read 
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"whether obligatory or optional." In upholding the mortgage for future advances, the court necessarily held that the fact 
that it was in the form of a present debt did not affect its priority.


When the statute was amended in 1963, another change was made which relates directly to the instant case. Thus, 
subsection (1) was amended to read:


"(1) Hereafter, any mortgage or other instrument given for the purpose of creating a lien on real or 
personal property, or both, ... may, and when so expressed therein shall, secure not only existing 
indebtedness, but also such future advances, whether such advances are obligatory or to be made at 
the option of the lender, or otherwise, as are made within twenty years from the date thereof, to the 
same extent as if such future *137 advances were made on the date of the execution of such mortgage 
or other instrument... ." (Emphasis supplied.)


137


Appellants argue that the addition of the italicized language means that in order to be valid as a mortgage to secure 
future advances the instrument must now expressly say so on its face. We agree. At the time of the 1963 amendment, 
the legislature was presumed to know the construction placed upon the statute in Simpson and Silver Waters. By 
amending the statute in this manner, the legislature clearly manifested an intent that the mortgage itself make some 
reference which would indicate to the public upon recording that it was intended to secure future advances. As stated 
by the Florida Supreme Court in Arnold v. Shumpert, Fla. 1968, 217 So.2d 116:


"... [W]hen a statute is amended, it is presumed that the Legislature intended it to have a meaning 
different from that accorded to it before the amendment."


In order to decide the instant case, there are two questions which remain. The first is prompted by our interpretation 
that the construction loan agreement signed by Sea Terra, Inc. and the appellees was obligatory in form. It was, in 
fact, a commitment to periodically advance monies upon the completion of certain stages of construction. The fact that 
the mortgagees had the option of refusing to make the advances if Sea Terra, Inc. did not meet the conditions of the 
commitment did not make it an optional agreement to lend. Assuming performance by Sea Terra, Inc., the appellees 
would have been liable in damages for refusal to make the advances. See 80 A.L.R.2d 179, 197; 29 N.Y.U.L. Rev. 
733, 736 (1954). Thus, appellees can make a reasonable argument that even assuming that their mortgage does not 
comply with the statute, it nevertheless should be given priority over the mechanics' liens in the manner that 
mortgages for obligatory future advances were given in Florida when there was no statute. However, in the passage of 
§ 697.04 and subsequent amendments thereto, the legislature appears to have pre-empted the field of mortgages to 
secure future advances, at least with respect to the priorities of third persons without actual notice thereof. Though not 
necessary to its decision, the Supreme Court in Downing v. First National Bank of Lake City, Fla. 1955, 81 So.2d 486, 
did say that "Section 697.04 F.S. 1951, F.S.A., limits the scope of provisions for future advances." While the statute 
authorizes mortgages to secure future advances, it specifically sets forth the requirements thereof. The fact that the 
legislature chose to require that a reference to future advances be made on the face of the mortgage reflects a 
response to the contention that a mortgage for future advances in the form of a present loan may have the effect of 
misleading third parties. See IV American Law of Property § 16.72 (1952).


Therefore, we must now examine the mortgage itself to see if it complied with the statute. In its formal language, it 
appears in the form of a mortgage to secure a present debt. However, paragraph 13 of the mortgage reads as follows:


"13. It is further agreed that in the event the construction of the building to be erected on the premises 
hereby mortgaged is not completed in strict accordance with plans and specifications submitted to 
Mortgagee by December 1, 1973, or if construction shall cease before completion and shall remain 
abandoned for a period of fifteen days, then and in either event the entire principal sum that has been 
disbursed by Mortgagee shall at once become due and payable with all accrued interest thereon at the 
option of Mortgagee; and in such event Mortgagee at its option may enter into and upon the mortgaged 
premises and complete the construction of *138 building or buildings thereon, with full power and 
authority to make such entry and enter into such contracts as may be necessary to complete said 
construction; it being understood and agreed that the monies expended thereby in connection with such 
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completion shall be added to the principal amount of said note and shall be secured by these presents, 
and shall be payable by the mortgagor on demand with interest at the rate specified in the note secured 
by this mortgage. Any construction loan agreement executed by the Mortgagor and Mortgagee in 
regard to construction to be placed on the real property herein described shall become a part of this 
mortgage, and the terms and conditions of said construction loan agreement shall be incorporated 
herein as if the same were set forth herein in toto." (Emphasis supplied.)


From a reading of this paragraph, there can be little doubt that the parties contemplated that construction would be 
carried out on the mortgaged property and that advances would likely be made during the course of construction which 
would be secured by the mortgage. It would have been more prudent to specifically state that this was a mortgage to 
secure future advances and to identify a specific construction loan agreement executed by the parties. Yet, the 
purpose of requiring the mortgage to refer to future advances is to give notice to parties searching the public records 
that such a mortgage may, in fact, cover an advance not made at the time of the execution of the mortgage. When one 
has notice sufficient to put him on inquiry, he is bound, for his own protection, to make the inquiry which such notice 
appears to direct should be made. Applefield v. Commercial Standard Insurance Co., Fla.App.2d, 1965, 176 So.2d
366. The language of paragraph 13 is sufficient to put a reasonably prudent person upon notice to inquire of the 
parties whether future advances had been or were intended to be made which would be covered by the mortgage.


Referring to the other requirements of the statute, the recitation of the face amount of the mortgage suffices for the 
statement of the maximum principal amount of the total unpaid balance to be secured. The mortgage, as foreclosed, 
was for an unpaid principal balance of a lesser amount. Likewise, all of the advances were made well within twenty 
years of the date of the mortgage.


The mortgage sufficiently complied with the statute as to give lien priority to all of the future advances, including those 
made subsequent to the effective date of the mechanics' liens.


Affirmed.


HOBSON, A.C.J., and BOARDMAN, J., concur.
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913 So.2d 749 (2005)


Deleana HARRELL, Appellant,
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No. 5D04-1961.


November 4, 2005.


District Court of Appeal of Florida, Fifth District.


Lisa L. Hogreve, of Hogreve & Hogreve, LC., Cocoa, for Appellant.


Tino Gonzalez, Melbourne, for Appellees.


PLEUS, C.J.


The issue presented by this appeal concerns the legal authority of a personal *750 representative to take possession 
of and to sell protected homestead property.


750


Deleana Harrell appeals from an order which determined that certain real property (the Baker Road property) was the 
homestead of her deceased father, Gerald Hugh Schmitz. The order, as well, validated certain actions of the personal 


representative with respect to the property.[1] At oral argument, we were informed the property consists of a mobile 
home and a lot. Both sides agree the property was Schmitz's homestead at the time of his death on January 27, 2001, 
in Brevard County.


The decedent is survived by three adult daughters, Deleana Harrell, Jolene Yost and Kyla Palmiter. The decedent's 
will provided that his spouse, Jean Snyder, inherit all his real and personal property. However, the decedent and Jean 
had divorced years before his death, and as the decedent's ex-spouse at the time of his death, Jean was considered 
to have predeceased the decedent. Accordingly, as per the residuary clause of the decedent's will, all his real property 
passed to a trust, of which the decedent's three daughters were beneficiaries. At the time of the decedent's death, the 
trust had terminated by its own terms based on the beneficiaries having reached the age of majority.


Deleana Harrell, contending that Jean Snyder, the personal representative of the estate, had acted improperly with 
respect to the Baker Road property, filed an amended petition to determine the homestead status of the property. In 
her amended petition, Harrell alleged that the homestead property had been validly devised because at the time of the 
decedent's death, he had no spouse and no minor children. Harrell continued that Snyder had taken possession of the 
property and sold it to her sister's father-in-law, Leonard Yost, over Harrell's objection. Harrell asked that the court 
declare that title to the property passed at the decedent's death to his adult daughters; that the deed to Leonard Yost 


be declared a nullity; and that Yost surrender possession of the property.[2]


The sale of the property to Yost occurred in February, 2002. There are indications the property was in disrepair with a 
mortgage in default. Following a hearing, the court entered an order determining homestead status. The court ruled 
that the Baker Road property was protected homestead, and that accordingly, the proceeds from the homestead's sale 
were likewise protected and not subject to claims of unsecured creditors. The court reasoned that section 733.608(2), 
Florida Statutes, gave the personal representative the discretionary power to take possession of homestead property 
to protect it for the benefit of the heirs, and that Snyder did not act improperly in taking possession of the Baker Road 
property. The court also concluded that the personal representative was authorized to take possession of the 
homestead property where the devise of said property was by way of the residuary clause in the will. The court added 
that the will gave the personal representative the authority to sell the property and that the parties could seek further 
relief for a *751 determination of whether the terms of the sale of the homestead property comports with Florida law, 
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particularly the cases of In re Granger, 318 So.2d 509 (Fla. 1st DCA 1975), and Estate of Price v. West Florida 
Hospital, Inc., 513 So.2d 767 (Fla. 1st DCA 1987).


There is no dispute as to the trial court's determination that the Baker Road property is protected homestead property 
of the decedent as per section 731.201(29), Florida Statutes (2004), which provides:


"Protected homestead" means the property described in s. 4(a)(1), Art. X of the State Constitution 
which at the death of the owner the exemption inures to the owner's surviving spouse or heirs under s. 
4(b), Art. X of the State Constitution. For purposes of the code, real property owned as tenants by the 
entirety is not protected homestead.


As protected homestead property, it is exempt from the claims of the decedent's creditors. Art. X, s. 4, Fla. Const. 
Additionally, as a general proposition, homestead property passes free of claims of the decedent's creditors if the 
devisee of the property is an heir of the decedent, that is, someone within the class of persons who could be a 
beneficiary of the decedent under the laws of intestacy. Snyder v. Davis, 699 So.2d 999 (Fla.1997); In re Estate of 
Hamel, 821 So.2d 1276, 1279 (Fla. 2d DCA 2002). The decedent's daughters meet this requirement. § 732.103(1), 
Fla. Stat.


The disagreement in this case relates to the authority of the personal representative over the protected homestead 
property. Specifically, did the personal representative have legal authority to take control of the homestead property, 
and if so, could the personal representative then sell the protected homestead to a third party purchaser?


An amendment to the Florida Constitution in 1968 provides that homestead property is freely devisable when the 
decedent is not survived by a spouse or minor children. Art. X, § 4(c), Fla. Const. (1968). Schmitz was survived by 
neither and thus could validly devise his homestead through the residuary clause in his will. In re Estate of Mahaney,
903 So.2d 234 (Fla. 2d DCA 2005); Clifton v. Clifton, 553 So.2d 192 (Fla. 5th DCA 1989); City Nat'l Bank of Florida v. 
Tescher, 557 So.2d 615 (Fla. 3d DCA 1990).


Case law, including a decision out of this district, reflects that homestead does not become a part of the probate estate 
unless a testamentary disposition is permitted and is made to someone other than an heir, i.e., a person to whom the 
benefit of homestead protection could not inure. Hamel, 821 So.2d at 1279; Clifton, 553 So.2d at 194, n. 3 
("Homestead property, whether devised or not, passes outside of the probate estate. Personal representatives have 
no jurisdiction over nor title to homestead, and it is not an asset of the testatory estate"); Cavanaugh v. Cavanaugh,
542 So.2d 1345 (Fla. 1st DCA 1989) (homestead is not an asset of the probate estate).


Case law further recognizes "that homestead property can become part of the probate estate in unusual 
circumstances." Hamel, 821 So.2d at 1279. The Hamel court noted that the "best and perhaps only exception to the 
general rule occurs when the will specifically orders that the property be sold and the proceeds divided among the 
heirs." Id., citing Knadle v. Estate of Knadle, 686 So.2d 631 (Fla. 1st DCA 1996); Estate of Price, 513 So.2d at 767; 
accord Thompson v. Laney, 766 So.2d 1087 (Fla. 3d DCA 2000). The instant will does not contain such specific 
instruction. The court in Hamel went on to reject an extension of the exception to *752 the typical situation where, as 
here, the personal representative is given the option in the residuary clause to distribute the decedent's property either 
in kind or through the proceeds of a sale. 821 So.2d at 1279-80.


752


Next, the relevant statutes governing administration of estates must be examined. Subsection 733.607(1), Florida 
Statutes (2001), entitled "Possession of estate," provides in relevant part:


Except as otherwise provided by a decedent's will, every personal representative has a right to, and 
shall take possession or control of, the decedent's property except the homestead.


An amendment to this subsection, effective January 1, 2002, added the word "protected" before the word 
"homestead." The effect, however, appears unchanged: the personal representative is authorized to take possession 
of the decedent's property save for the homestead.
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Section 733.608, Florida Statutes (2001), as worded at the time of the decedent's death, delineated the general 
powers of the personal representative and provided that:


All real and personal property of the decedent, except the homestead, within this state . . . shall be 
assets in the hands of the personal representative. . . .


A complication arises, however, because section 733.608 was amended effective January 1, 2002, and again effective 
June 12, 2003. The January 1, 2002 amendment added subsection (2) to the statute to provide:


If property that reasonably appears to the personal representative to be protected homestead is not in 
the possession of a person who appears to have an interest in the property, the personal representative 
is authorized, but not required, to take possession of that property for the limited purpose of preserving, 
insuring, and protecting it for the heir or devisee, pending a determination of its homestead status. If the 
personal representative takes possession of that property, any rents and revenues may be collected by 
the personal representative for the account of the heir or devisee, but the personal representative shall 
have no duty to rent or otherwise make the property productive.


This subsection, relied upon by the trial court, gives the personal representative the authority to take possession of 
protected homestead property where necessary to protect it for the heirs. It does not, however, authorize the personal 
representative to sell the property. This amendment does not impair vested rights but is entirely remedial in nature, 
designed to safeguard the value of homestead property. As such, section 733.608 was correctly applied to this estate 
even though the decedent died before its effective date. See Basel v. McFarland & Sons, Inc., 815 So.2d 687 (Fla. 5th 
DCA 2002). The trial court determined that protection of the homestead for the benefit of the heirs was one basis for 
the personal representative's authority to take possession of the protected homestead. The record contains no basis 


for disturbing this factual determination.[3]


*753 Mention must be made at this point of the fact that the trial court additionally based its ruling in favor of the 
personal representative on the fact that the devise of the homestead property is by way of the residuary clause of the 
will with the court relying on Warburton v. McKean, 877 So.2d 50 (Fla. 4th DCA 2004).


753


Very recently in McKean v. Warburton, 30 Fla. L. Weekly S613, ___ So.2d ___, 2005 WL 2155180 (Fla. Sept. 8, 
2005), the Florida Supreme Court quashed the Fourth District's decision and held that where homestead property is 
not specifically bequeathed but passes through a residuary clause to an heir or heirs of the decedent, the property, in 
the absence of a specific testamentary directive otherwise, is not subject to forced sale and cannot be used to satisfy a 
general bequest of cash. The court emphasized that protected homestead property under such circumstances is not 
part of the probate estate. Section 733.608(2), Florida Statutes, which authorizes a personal representative to take 
control of protected homestead property where necessary to protect it for the heirs, was not implicated in McKean, as 
it is here.


Having concluded that section 733.608(2), Florida Statutes (2002), was properly invoked by the trial court as 
authorizing the personal representative to take possession of the Baker Road property for the protection of the heirs, 
the remaining question concerns the actual authority of the personal representative to then sell the property. The trial 
court noted that the decedent's will gives the personal representative the authority to sell real estate and to dispose of 
"all or any part of the assets of the estate." However, as recently reiterated in McKean, protected homestead property 
is not property of the probate estate. While section 733.608(2) gives the personal representative authority to take 
possession of homestead property to preserve it, it does not grant to the personal representative the power to sell said 
property.


In connection with the actual sale, the trial court referenced two decisions, In re Granger, 318 So.2d 509 (Fla. 1st DCA 
1975) and Estate of Price v. West Florida Hospital, Inc., 513 So.2d 767 (Fla. 1st DCA 1987), which the court stated 
would control whether the sale to Yost was in good faith and thus valid. Neither addresses the authority of the personal 
representative to sell homestead property under the facts presented here. Granger did not involve sale of protected 
homestead property, but concerned the principles applicable where a personal representative, in accordance with 


Page 3 of 4Harrell v. Snyder, 913 So. 2d 749 - Fla: Dist. Court of Appeals, 5th Dist. 2005 - Google S...


5/10/2013http://scholar.google.com/scholar_case?case=6581247761624929448&q=913+So.+2d+74...







authority contained in a will, seeks court approval to sell real property in order to pay expenses of administration. The 
appellate court stated that factors to be considered in the decision to approve/disapprove such sale include adequacy 
of consideration, good faith, whether the transaction will benefit one or more of the beneficiaries to the detriment of 
others, and whether or not fraud is involved.


Price involved a situation where, unlike here, the will expressly directed sale of the homestead property with proceeds 
to be divided among the decedent's adult children. The appellate court affirmed the ruling that, given the directive, the 
proceeds of such sale lacked homestead protection and were available to satisfy the claims of the decedent's 
creditors.


We are sympathetic to the attempt by the able trial judge to fashion a pragmatic solution to a difficult problem. 
Because we are unable to discern any legal authority for the personal representative to sell the protected homestead 
property, the personal representative acted without legal authority in conveying the protected homestead property to 
Yost. That portion of the *754 order on appeal ruling that the personal representative had authority to sell the 
homestead property is reversed. The cause is remanded for further proceedings consistent with this opinion.


754


AFFIRMED IN PART, REVERSED IN PART AND REMANDED FOR FURTHER PROCEEDINGS.


GRIFFIN and ORFINGER, JJ., concur.


[1] Jurisdiction is predicated on Florida Rule of Appellate Procedure 9.130(a)(3)(C)(ii) (non-final order determining the right to 
immediate possession of property).


[2] Harrell additionally filed a motion to remove Snyder as personal representative and to have herself appointed as successor 
personal representative. Harrell also filed a petition to surcharge personal representative asking that damages be assessed against 
Snyder for various alleged breaches of her fiduciary duties. These matters are not before this Court in the instant appeal.


[3] A June 12, 2003, amendment to section 733.608 creates subsections (3) through (12) which, inter alia, authorize the personal 
representative to expend funds or incur obligations to preserve the homestead property and to obtain a lien on the property to secure 
repayment. However, subsection (13) expressly provides that this amendment applies to estates of decedents dying after its effective 
date. Accordingly, this amendment by its terms has no application to this case.
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PENINSULAR POINT, INC., a Florida Corporation, Appellant,
v.


SOUTH GEORGIA DAIRY CO-OP, Inc., a Georgia Corporation, Appellee.


No. O-137.


August 24, 1971.
Rehearing Denied September 14, 1971.


District Court of Appeal of Florida, First District.


*691 W.J. Oven, Jr., Tallahassee, for appellant.691


Jesse F. Warren, Jr., Tallahassee, for appellee.


SPECTOR, Chief Judge.


Appellant seeks reversal of a final judgment rendered against it in a suit to enjoin appellee from obstructing a platted 
street which had been abandoned. The suit also had as its purpose the quieting of title to the abandoned street in the 
appellant.


Appellant was the original subdivider of waterfront property in Franklin County known as Alligator Point. Appellant 
platted a subdivision consisting of a narrow strip of land fronting on the Gulf of Mexico. The subdivision embraces a 
street or highway designated as Gulf Shore Boulevard which is parallel to the Gulf beach. A series of lots extend from 
Gulf Shore Boulevard to the beach, and there are several streets approximately one thousand feet apart which extend 
from the boulevard to the beach providing access thereto. Said beach access streets are equal in length to the 
abutting lots. Gulf Shore Boulevard was paved by the State on the express condition that an adequate number of 
streets from the boulevard to the beach be provided so that the public would have ample access to the public beach.


The street specifically involved in this action lies between Lot 8, Block "J", and Lot 1, Block "O" of Peninsular Point, 
Unit No. 4, as recorded in Plat Book 1, Page 22 of the Public Records of Franklin County, Florida. The record reflects 
that on August 17, 1963, the Board of County Commissioners of Franklin County, Florida, by resolution formally 
abandoned the public rights to the platted street here in question. Apparently, appellee's predecessors in title 
thereafter constructed a fence blocking off the entire access street lying between appellee's two lots.


The recorded plat of the subdivision dedicating the street in question bore on its face a dedication which stated the 
following material language:


"* * * and does hereby dedicate to the perpetual use of the public, as public highways, the streets as 
shown hereon, reserving unto itself, its heirs, successors, assigns, or legal representatives, the 
reversion or reversions of the same, whenever abandoned by the public or discontinued by law."


The plat containing the above dedication was executed and recorded before any lots were sold. Thereafter, appellant 
sold the two lots bordering on the street in question *692 by reference to the plat, and by mesne conveyances title to 
said lots has become vested in the appellee.


692


The issue considered below and in this court was which of the parties has better title to the fee of the abandoned 
street. The trial court, relying on Smith v. Horn, 70 Fla. 484, 70 So. 435 (1915), resolved the issue in favor of appellee. 
The crucial language in Smith v. Horn upon which appellee relies is as follows:
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"Where the owner of land has it surveyed, mapped, and platted, showing subdivisions thereof, with 
spaces for intervening streets or other highways between the subdivisions clearly indicated upon the 
map or plat, and conveyances in fee of the subdivisions are made with reference to such map or plat, 
the owner thereby evinces an intention to dedicate an easement in the streets or other highways to the 
public use as such, the title to the land under the street remaining in the owner or his grantees; and, 
where such conveyances are made with reference to the map or plat, the dedication of the easement 
for street purposes cannot be subsequently revoked as against the grantees, and the title of the 
grantees of subdivisions abutting on such streets, in the absence of a contrary showing, extends to the 
center of such highway, subject to the public easement. And, where the highway is lawfully 
surrendered, the then holder of the title to abutting property and to the center of the street has the 
property relieved of of the public easement. See Moody v. Palmer, 50 Cal. 31; Trustees M.E. Church, 
Hoboken, v. Mayor and Council of Hoboken, 33 N.J.Law, 13, 97 Am.Dec. 696; Winter v. Payne, 33 Fla. 
470, 15 South. 211; Porter v. Carpenter, 39 Fla. 14, 21 South. 788; Price v. Stratton, 45 Fla. 535, 33 
South. 644; Florida E.C.R. Co. v. Worley, 49 Fla. 297, 38 South. 618; Paine v. Consumers' Forwarding 
& Storage Co., [6 Cir.] 71 Fed. 626, 19 C.C.A. 99; Garnett v. Jacksonville, St. A. & H.R.R. Co., 20 Fla. 
889; Florida Southern R. Co. v. Brown, 23 Fla. 104, 1 South. 512; Lovett v. State, 30 Fla. 142, 11 
South. 550, 17 L.R.A. 705; Rawls v. Tallahassee Hotel Co., 43 Fla. 288, 31 South. 337; Robbins v. 
White, 52 Fla. 613, 42 South. 841; Seaboard Air Line Ry. v. Southern Inv. Co., 53 Fla. 832, 44 South. 
351, 13 Ann.Cas. 18; 5 Cyc. 911; 8 R.C.L. § 18."


Appellant, while recognizing the soundness of the rule of law stated above, contends that the same is inapplicable to 
the facts in the case at bar. We agree and reverse.


In Smith, the court recognized that the rule invoked therein was not appropriate where there is a contrary showing that 
the owner intended the grant or conveyance to extend to the center of the street. The recognition that the grantor's 
intention to convey to the center of the street is subject to a contrary showing or is susceptible of being negated is 
consistent with the general rule recited in Volume 1, Patton on Titles, § 143, Page 374, as follows:


"* * * And when the description is by a lot of a plat, which shows the lot to be bounded by a highway, 
street, or alley, the grant extends to the center of the public way, if the grantor owns that far, in the 
absence of a clear intention to the contrary. * * *"


Footnotes to the text show that some twenty jurisdictions, including Florida, subscribe to the principle that the rule 
articulated in Smith v. Horn obtains only "in the absence of a clear intention to the contrary". Appellant argues that 
such clear intention to the contrary is manifest in the language of reservation found in the dedication and we agree. Of 
course, in Smith v. Horn, no such reservation appeared on the recorded plat of the subdivision there involved as is the 
case in the recorded plat here. Nor did the court's opinion in Smith, supra, make any mention of such a reservation 
appearing either in the recorded plat of the "Memento" subdivision or in any of the deeds by which the conveyances of 
*693 lots in that subdivision were made. In our view, that factor renders the facts in the case at bar vitally distinctive 
from those in the Smith case so as to make that ruling inapplicable here.


693


Even in Servando Building Company v. Zimmerman, 91 So.2d 289 (Fla. 1956), relied on heavily by appellees, the 
court reiterated the rule in Smith v. Horn, supra, which embodied the concept of the intention of the grantor. Indeed, in 
Servando, supra, the court pointed to the ambiguity in the dedicatory language employed by the grantor arising from 
the separate classification of alleys and parks as distinguished from streets and plazas. The court there held that the 
facts in that case failed to meet the "clear intent" necessary to negate the intention to convey to the middle of the 
street. The court stated at page 293:


"* * * What distinction [in the dedicatory language] there could be between parks and plazas that would 
justify classifying them differently is so puzzling as to give us the idea that the language in the 
dedication was, to say the least, carelessly chosen, and fails to express the `clear intent' necessary to 
avoid application of the `rule'."
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We find no disability of that kind in the dedicatory language present in the case at bar. In our view, the language of 
reversion contained in the dedication on the face of the recorded plat, with reference to which appellee and its 
predecessors took, is sufficiently clear to meet the "clear intent" necessary to avoid application of the Smith v. Horn
rule as recognized by the weight of authority. Inasmuch as appellee and its predecessors took their conveyance by 
reference to appellant's recorded plat, all restrictions, easements and reserved rights that appear on the plat are 
incorporated in the instruments of conveyance as if though the same had been recited in the instruments. City of 
Jacksonville v. Shaffer, 107 Fla. 367, 144 So. 888 (1923); Wahrendorff v. Moore, 93 So.2d 720 (Fla. 1957). We do not 
perceive a collision between our holding here and the rule as announced in Smith v. Horn, supra.


In our view, Plumer v. Johnston, 63 Mich. 165, 29 N.W. 687 (1886), and Helm v. Webster, 85 Ill. 116 (1887), relied on 
by appellants, and the rule announced therein, are dispositive of the issues in this case and require reversal. We 
recognize, of course, that those two cases were cited in a dissenting opinion in our Supreme Court's decision in the 
Servando case, supra. However, the facts here are distinguishable from Servando since in that case the court held 
that the "clear intent" of the grantor was obscured by the carelessly chosen language employed in the dedication; 
whereas in the case at bar, the language chosen by the grantor does not suffer from such disability.


In Plumer, supra, the owner of a parcel of land subdivided it and recorded a plat showing streets, lots, and blocks. The 
plat contained a dedication with respect to the use by the public of the streets shown on the plat in which the following 
reservation appeared, to wit: "Reserving to ourselves, however, said street and alleys, whenever the same may be 
discontinued by law". The street in question was never opened nor used by the public, nor was the dedication 
accepted. The dedicated street was later discontinued by resolution to the city council and a controversy arose 
between the original owners who dedicated the street and the abutting property owners as to who owned the fee title 
to the street. After quoting the general law to the effect that as a general rule abutting property owners who buy with 
reference to a plat own to the center of the street on which their lots abut and will take the fee title whenever the street 
is discontinued or abandoned by the public, the court said:


"The defendants in this case are not entitled to claim ownership to the center of Twenty-first street by 
virtue of the description in their deeds, or of the description by which the plaintiff conveyed to Croakes. 
The deed to Croakes conveys the lands, describing them as lots 18, *694 19, and 20 of Samuel A. 
Plumer and Addie L. Plumer's subdivision of lot 2, as recorded in Liber 1 of Plats, on page 253, in the 
office of the register of deeds of Wayne County. The defendants must be held to a knowledge of what 
appears in the claim of title through which they claim. The conveyance to Croakes, as well as the 
conveyances to those claiming through him, refers to the plat, and they, each and all, took the title of 
their lots bounding upon the streets and alleys subject to the reservation above cited, contained in the 
dedication of the streets and alleys by Samuel A. Plumer and wife. Whether this reservation amounts to 
a condition upon which the dedication was made, need not now be determined. The intent is plainly 
manifest that conveyances of lots upon the plat should not carry the title to the middle of the streets and 
alleys thereon, and that if the dedication was not accepted, or, if accepted, the street should be 
vacated, the title, use, and possession should become absolute in the plaintiff. Such was their offer to 
the public of the streets and alleys upon their plat, for acceptance; and, in a case where a similar 
reservation was contained in the offer to dedicate, Mr. Justice Campbell, speaking for the court, said: `It 
is utterly impossible, in any sound rule of construction, to hold that private owners of lots could get any 
better right of way than that which was offered to the public for acceptance.' Tapert v. Detroit, G.H. & M. 
Ry., 50 Mich. [267] 271; S.C. 15 N.W.Rep. 450."


694


In the case of Helm v. Webster, supra, the facts were essentially the same as those in the Plumer case except the 
reservation in the original deed out of the dedicators of the subdivision was as follows:


"* * * `It is hereby provided and understood that, when said premises shall, after being opened as a 
street, cease to be used as such, or whenever such street as may be opened over said premises shall 
be abandoned or vacated by said city, the same shall revert to the present owners thereof, their heirs or 
assigns, the same as though this deed had never been made.' * * *"
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Accordingly, the judgment reviewed herein is reversed.


WIGGINTON and JOHNSON, JJ., concur.
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FRANKLIN FINANCIAL, INC., Appellant,
v.


Thomas K. WHITE, Norma Jean Prevatt a/k/a Norma Jean White, and Big Lake National Bank, 
Appellees.


No. 4D05-1063.


May 17, 2006.


District Court of Appeal of Florida, Fourth District.


*435 James J. Webb of Haley, Sinagra, Paul & Toland, P.A., Fort Lauderdale, for appellant.435


Daniel S. Mandel of Mandel, Weisman, Heimberg & Brodie, P.A., Boca Raton, for appellees.


MAY, J.


A judgment lien holder and a mortgage lien holder each claim a superior interest in the same real property. The appeal 
raises two issues: whether the judgment was valid and whether a judgment lien may be rerecorded after it expires. 
Franklin Financial, Inc., the judgment lien holder, appeals a final summary judgment in favor of Big Lake National 
Bank, the mortgage lien holder. The court declared Franklin Financial's judgment invalid and therefore it had no 
judgment lien. For the reasons that follow, we reverse.


In the early 1990's, a judgment was entered against Norma K. Prevatt[1] and her now deceased husband. The 
judgment also named several other interested parties as defendants. The original judgment holder appears to have 
attempted to record the judgment in 1994. It is unclear from the record if this judgment lien ever matured, but in any 
event, the original judgment holder never executed on the judgment.


Through a series of assignments, Franklin Financial came to hold the judgment. On January 29, 2003, Franklin 
Financial recorded the judgment along with an affidavit containing its address. It filed a complaint to foreclose the 
judgment lien on property owned by Mrs. Prevatt in Okeechobee County, Florida.


The complaint also named Mrs. Prevatt's current husband, Thomas White, and Big Lake National Bank ("Big Lake") as 
defendants. After Franklin Financial recorded the judgment, Mrs. Prevatt conveyed the property to her husband and 
Big Lake recorded a mortgage on the property.


Both Franklin Financial and Big Lake filed motions for summary judgment. Franklin Financial asked the court to 
declare its interest superior while Big Lake asked the court to declare Franklin Financial's interest in the property 
invalid.


*436 The court found Franklin Financial had no valid lien on the property. It held the underlying judgment defective 
because it failed to affix liability to a specific defendant in the body of the judgment. The trial court granted summary 
judgment for Big Lake finding it had the superior interest in the property.


436


This appeal presents two issues. The first issue involves the validity of the judgment.


There are certain requirements for a judgment to be valid. A final judgment must contain the address and the social 
security number, if known to the prevailing party, of each person against whom the judgment is rendered. § 55.01, Fla. 
Stat. (1994). However, errors in names, addresses, or social security numbers, or the failure to include the same, shall 
in no way affect the validity or finality of a final judgment. § 55.01, Fla. Stat. (1994). A judgment is still valid "if the 
parties for and against whom [it] is rendered are so referred to therein as that a reference to its caption, or to the 
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pleadings, process, and proceedings in the action, will make certain the names of the parties thus referred to." Taylor 
v. Branham, 35 Fla. 297, 17 So. 552, 555 (1895). "Every judgment may be construed and aided by the entire record." 
Id.


The judgment here identifies Mrs. Prevatt and her deceased husband in the caption and establishes liability against 
the "defendants" in its body. The record from the earlier lawsuit clearly establishes the judgment bound Mrs. Prevatt 
personally. Therefore, the judgment is valid as a matter of law and the court erred in entering a summary judgment in 
favor of Big Lake.


The second issue involves whether Franklin Financial can rerecord the judgment after the original judgment lien has 
expired. The original judgment lien holder attempted to record the judgment in 1994. It is unclear if it properly recorded 
the judgment. Whatever the case, no judgment lien would have existed when Franklin Financial came to hold the 
judgment in 2003. The original judgment lien would have either never existed because it was improperly recorded or 
would have expired under the statute then in force.


Franklin Financial claims a plain reading of the statute governing judgment liens allows a judgment creditor to rerecord 
a judgment after the first judgment lien has expired. We agree.


Section 55.10(1), Florida Statutes (2003), provides that a judgment becomes a lien on real property in any county 
where a certified copy of it is recorded in the official records of the county. The judgment lien lasts for a period of ten 


years.[2] Id. The lien may be extended for an additional period by rerecording a certified copy of the judgment prior to 
the expiration of the lien and by simultaneously recording an affidavit with the current address of the person who has a 
lien as a result of the judgment. § 55.10(2), Fla. Stat. (2003). No judgment can be a lien beyond twenty years after the 
date of the original judgment. § 55.081, Fla. Stat. (2003). The statute is silent as to whether the judgment may be 
rerecorded after the original judgment lien has expired.


The statutory mechanism for extending the life of a judgment lien was designed to allow the judgment creditor to 
maintain its priority over any subsequent lien holders. When a judgment is recorded, the judgment lien takes priority 
over *437 any liens recorded thereafter. It maintains this priority so long as it exists. If the judgment lien begins to 
reach its statutorily defined time limit, the judgment creditor may file for an extension pursuant to section 55.10(2). The 
logical result of filing an extension is that the life of the original judgment lien is extended. By extending the judgment 
lien's life, the judgment creditor maintains the judgment lien's priority over any liens recorded after its original date of 
recording and also over any liens recorded after its date of extension.


437


A different outcome is produced if the judgment creditor allows the judgment lien to lapse without filing for an 
extension. In that case, the judgment lien ceases to exist. The judgment creditor may choose to rerecord the judgment 
at a later time, but a new judgment lien is created and it takes no priority over liens already recorded. Like a child that 
wanders out of a queue, the newly rerecorded judgment lien has lost its place and must go to the back and stand 


behind all previously recorded judgment liens.[3]


We hold a judgment creditor may rerecord a judgment even after the original judgment lien has expired. Franklin 
Financial's judgment was a valid judgment against Mrs. Prevatt. The recording of that judgment created a valid 
judgment lien. Big Lake's mortgage, recorded after Franklin Financial's judgment lien, is the junior interest.


Reversed.


STONE and GROSS, JJ., concur.


[1] Mrs. Prevatt has remarried since the original judgment issued. She is now known as Norma Jean White.


[2] At the time the original judgment holder attempted to record the judgment, a judgment lien was only valid for a period of seven 
years. § 55.10(1), Fla. Stat. (2004).
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[3] Obviously, the judgment is against the judgment debtor personally. When the judgment creditor rerecords the judgment, the new 
judgment lien only attaches to property then in the judgment debtor's possession and not to property that has been transferred by the 
judgment debtor since the original judgment lien expired.
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89 So.2d 776 (1956)


E.B. EDENFIELD, Appellant,
v.


J.D. WINGARD and W.E. Duggan, etc., et al., Appellees.


September 19, 1956.
Rehearing Denied October 25, 1956.


Supreme Court of Florida. En Banc.


*777 Clyde Campbell, Crestview, for appellant.777


Gillis E. Powell, Crestview, for appellees.


DREW, Chief Justice.


C.B. Edenfield mortgaged certain property to the appellant, E.B. Edenfield, and the mortgage was recorded. Later, 
C.B. Edenfield mortgaged the same property to the appellees, Wingard and Duggan. Wingard and Duggan foreclosed 
their mortgage without joining E.B. Edenfield in the suit.


The present case arose when E.B. Edenfield subsequently brought a complaint of foreclosure on his mortgage naming 
C.B. Edenfield, Wingard and Duggan as defendants. Wingard and Duggan moved to dismiss the complaint on the 
contention that the acknowledgment was insufficient to entitle E.B. Edenfield's mortgage to record, so that the actual 
recording did not constitute constructive notice to subsequent mortgagees. The chancellor granted the appellees' 
motion to dismiss the complaint, allowing appellant thirty days to amend. Appellant petitioned the chancellor for a 
rehearing, which was denied; and then chose not to amend, but to prosecute his appeal on the original complaint.


The pertinent part of the acknowledgment appearing on E.B. Edenfield's recorded mortgage reads:


"This day before the undersigned personally appeared E.B. Edenfield to me well known to be the 
individual described in and who executed the foregoing Deed of Mortgage, and acknowledged that he 
executed the same for the uses and purposes therein expressed." (Emphasis ours.)


Appellant suggests that the acknowledgment is sufficient although it appears on the surface that the mortgagee, E.B. 
Edenfield, rather than the mortgagor, C.B. Edenfield, made the acknowledgment, because the document as a whole 
shows the true state of facts, or because the doctrine of "obvious clerical error" should lead the court to disregard the 
defect.


The general rule, which Florida has followed, is that a defect in an acknowledgment which would prohibit recordation 
prevents the primary document from acting as constructive notice, even though actually *778 recorded. Edwards v. 
Thom, 25 Fla. 222, 255, 5 So. 707; Lassiter v. Curtiss-Bright Co., 129 Fla. 728, 732, 177 So. 201. See Tiffany on Real 
Property, Third Edition, Section 1264.


778


The crux of the present case is the sufficiency of the acknowledgment under the Florida Recording Act, F.S. Ch. 695 
F.S.A. A material portion of the statute, Sec. 695.03, requires:


"In order to entitle any of the instruments named in §§ 695.01, and 695.02 [mortgage] * * * to such 
record, the execution thereof must be acknowledged by the party executing the same * * *" (Emphasis 
ours.)


However, another material portion of the statute, Sec. 695.09, requires that:


Page 1 of 4Edenfield v. Wingard, 89 So. 2d 776 - Fla: Supreme Court 1956 - Google Scholar


4/23/2013http://scholar.google.com/scholar_case?case=2881360488196513717&q=89+so.+2d+776...







"No acknowledgment * * * shall be taken by any officer * * * unless he shall know, or have satisfactory 
proof, that the person making the acknowledgment is the individual described in and who executed 
such instrument, * * *"


We cannot assume the notary failed to obey his official duty set out in Sec. 695.09. Therefore, there can be no doubt 
that the certificate of the notary that the person who personally appeared before him was "the individual described in 
and who executed the foregoing deed of mortgage, and acknowledged that he executed the same for the uses and 
purposes therein expressed" was sufficient to establish that such person was C.B. and not E.B. Edenfield.


In Summer v. Mitchell, 29 Fla. 179, 10 So. 562, 14 L.R.A. 815, we laid down the rule, from which there has been no 
departure, that the whole of the instrument acknowledged may be resorted to for support of the acknowledgment. This 
is a fundamental principle of construction. Moreover, in the foregoing case, we pointed out the policy of the law to 
uphold certificates of acknowledgment wherever possible. In the present age of modern recording statutes, abstracts 
of title and other means of investigation of record titles, this principle of law is of greater force than when it was first 
pronounced. But even then we declared:


"It is the established policy of the law to uphold certificates of acknowledgment * * * and, wherever 
substance is found, obvious clerical errors and all technical omissions will be disregarded.
Inartificialness in their execution will not be permitted to defeat them, if looking at them as a whole, 
either alone or in connection with the [instrument], we find that they reasonably and fairly indicate a 
compliance with the law. Clerical errors will not be permitted to defeat acknowledgments when they, 
considered either alone or in connection with the instrument acknowledged, and viewed in the light of 
the statute controlling them, fairly show a substantial compliance with the statute." (Emphasis ours.)


The foregoing citation from Summer v. Mitchell, supra, is taken from House of Lyons v. Marcus, Fla. 1954, 72 So.2d
34, where we upheld a questioned acknowledgment by officers of a corporation.


The acknowledgment, supported by the whole instrument, fairly shows a substantial compliance with the statute. We, 
therefore, reach the conclusion that the acknowledgment is sufficient within the contemplation of the law.


The judgment is hereby reversed.


HOBSON, ROBERTS and O'CONNELL, JJ., concur.


TERRELL, THOMAS and THORNAL, JJ., dissent.


*779 THORNAL, Justice (dissenting).779


I respectfully dissent. We have held on several occasions that the recording of a mortgage upon the public records 
without proof of the execution of the instrument as required by statute is a nullity insofar as the giving of constructive 
notice is concerned. We are not here passing on the validity of the document as between the immediate parties. Our 
problem relates solely to the existence of notice to subsequent encumbrancers. The record of a legally insufficient 
acknowledgment gives no notice to subsequent purchasers or encumbrancers. House of Lyons v. Marcus, Fla. 1954, 
72 So.2d 34, and cases there cited.


In passing, we do not overlook the rule announced by the majority to the effect that the entire instrument 
acknowledged may be resorted to for support of the acknowledgment. It is conceded to be the established policy of the 
law to uphold certificates of acknowledgment where substantial compliance with the statutory requirements is found. In 
such cases clerical errors and technical omissions will be disregarded. I would continue to adhere to the rule that 
clerical errors will not be permitted to defeat acknowledgments when it is considered either alone or in connection with 
the entire instrument acknowledged and when viewed in the light of controlling statutes it fairly complies with the 
requirements of the statute. House of Lyons v. Marcus, supra; and helpful annotations in First National Bank of 
Casselton v. Casselton Realty & Invest. Co., 44 N.D. 353, 175 N.W. 720, 29 A.L.R. 911, and Seale Motor Co. v. 
Stone, 218 S.C. 373, 62 S.E.2d 824, 25 A.L.R.2d 1118.
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It is not intended to recede from the rules heretofore announced. However, here, we are confronted with an unusual 
situation and one for which we have found very little precedent. Our basic problem is whether we can conclude as a 
matter of law from an examination of the face of the acknowledgment, supplemented by the body of the mortgage, that 
an obvious clerical error was committed. Unfortunately for the appellant, it happens that he was actually a party to the 
instrument and that his surname and the surname of the mortgagor are identical. I am of the view that we cannot 
safely conclude that this record presents an obvious clear-cut clerical misprision that can be disregarded in applying 
the requirements of our recording statutes.


The general rule is well stated in 1 Am. Jur., Acknowledgments, Sec. 119, p. 365, as follows:


"A variance between the certificate and the instrument acknowledged in respect of the name of the 
grantor is immaterial where it arises from obvious clerical error, where the names are idem sonans, or 
where they are merely different forms of the same name, and hence, no uncertainty as to the identity of 
the acknowledger and the grantor arises. But an acknowledgment setting out an entirely different 
person from the one signing the instrument has been held not good." (Emphasis ours.)


Consistent with this rule the Supreme Court of Nebraska in Maxwell v. Higgins, 38 Neb. 671, 57 N.W. 388, 389, held:


"* * * There was offered in evidence the record of a deed dated January 9, 1867, from Oscar B. Selden 
and wife, purporting to convey the land to Mehitable Higgins and Stephen Hewitt Higgins. This record 
was objected to, and properly excluded, for the reason that the deed appeared to have been 
acknowledged by the grantees, and not by the grantors. * * *"


In Wood v. Cochrane, 39 Vt. 544, the Supreme Court of Vermont held (quoting second headnote):


"C. executed a mortgage of certain premises to W., but by the certificate of the magistrate taking the 
acknowledgment it appeared that W., the grantee, instead of C., the grantor, acknowledged *780 the 
instrument. Held, that, as it cannot be determined by the face of the instrument whether an error was 
committed in writing the name of the man who acknowledged it, or in taking the acknowledgment of the 
wrong man by mistake, the court would not be warranted in treating the instrument the same, and 
giving it the same legal effect, as though the error had not been committed."


780


The cases from which we have quoted are the only ones our research has revealed involving a situation substantially 
analogous to the one here before us. An examination of the mortgage and acknowledgment in this record fails to 
sustain a conclusion that we can determine from the face of the instrument that an obvious clerical error was 
committed. We would be guilty of nothing more than pure speculation to undertake to decide that the error was 
committed by the unintentional naming of the mortgagee instead of having been committed by taking the 
acknowledgment of the wrong party to the instrument. We are not authorized to indulge in such speculation.


While, admittedly, to some it might appear that the draftsman of the document merely through oversight inserted the 
name of the mortgagee instead of the mortgagor, it is equally justifiable that one could conclude that the Notary Public 
took the acknowledgment of the wrong party. Although obviously not a point for decision, if the draftsman had merely 
mispelled the name of the mortgagor in the acknowledgment, for example, if he had used the correct initials and then 
spelled the last name "Edenfelt", we could see some area for applying the rule of idem sonans or obvious clerical 
error. This is merely illustrative of the type of obvious clerical error that might be disregarded; but this was not the case 
here.


From all that appears from the record, the Notary took the acknowledgment of the wrong party to the instrument. I am, 
therefore, compelled to conclude that the acknowledgment is defective to the extent that it was not entitled to record 
and this being so, the recording of it could not give constructive notice to subsequent encumbrancers. I would 
therefore affirm the ruling of the Chancellor.


TERRELL and THOMAS, JJ., concur.


Page 3 of 4Edenfield v. Wingard, 89 So. 2d 776 - Fla: Supreme Court 1956 - Google Scholar


4/23/2013http://scholar.google.com/scholar_case?case=2881360488196513717&q=89+so.+2d+776...







Save trees - read court opinions online on Google Scholar.


Page 4 of 4Edenfield v. Wingard, 89 So. 2d 776 - Fla: Supreme Court 1956 - Google Scholar


4/23/2013http://scholar.google.com/scholar_case?case=2881360488196513717&q=89+so.+2d+776...








TN 4.02.03  General Power of Attorney  (Rev. 12/11) 
 


An inquiry was made whether The Fund will rely on a deed executed by an attorney-in-fact 
under a broadly worded power of attorney. The power of attorney contains no specific power as to 
real property, but authorizes the attorney-in-fact “to generally act as my attorney or agent at all 
times until my death, and in any state, in relation to all matters in which I may be interested or 
concerned, and on my behalf to execute all such instruments, and do all such acts and things as 
fully and effectually in all respects as I myself could do if personally present.” 
 


A policy should not be issued on the title based on a deed by the attorney-in-fact under such a 
broad power of attorney. Existing law has been codified in Sec. 709.2201(1), F.S.,effective 
October 1, 2011. 


In Bloom v. Weiser, 348 So.2d 651 (Fla. 3d DCA 1977), the court held that for a power of 
attorney to authorize a conveyance of real property, the authority of the agent to do so must be 
plainly stated. The power of attorney need not particularly and separately describe each specific 
tract of land which the attorney-in-fact is authorized to convey. 2A C.J.S., Agency, Sec. 206. A 
power of attorney authorizing the attorney-in-fact to “sell and convey any and all real property 
owned by me,” without specifically describing such property is generally accepted. See Johnson v. 
Fraccacreta, 348 So.2d 570 (Fla. 4th DCA 1977); Title Standard 1.3; 2 PATTON & PALOMAR ON 
LAND TITLES (3d ed. 2003), Sec. 419. 
 


Whether “clear authority” is given or the power is “plainly stated” is sometimes subject to 
question. However, generally accepted interpretations of authorizing language in powers of 
attorney are as follows: 
 


1. Power “to lease” is not authority to sell the fee. 3 AM. JUR. 2d, Agency, Sec. 130. 
 


2. Power “to sell” is not authority to give an option to purchase. 2 FLA. JUR. 2d, Agency and 
Employment, Sec. 61; 3 AM. JUR. 2d, Agency, Sec. 129. 
 


3. Power “to sell” is not authority to grant easements or licenses on or over real property. 
2A C.J.S., Agency, Secs. 204 and 211. 
 


4. Power “to sell and convey” is not authority to give a mortgage or make an exchange. 3 AM. 
JUR. 2d, Agency, Secs.129 and 132; 2 PATTON & PALOMAR ON LAND TITLES 
(3d ed. 2003), Sec. 419. 
 


5. Power “to sell and convey” is not authority to make a gift of property. Johnson v. 
Fraccacreta, 348 So.2d 570 (Fla. 4th DCA 1977); and De Bueno v. Castro, 543 So.2d 393 
(Fla. 4th DCA 1989); and Dingle v. Prikhdina, 59 So.3d 326 (Fla. 5th DCA 2011). See also 
Sec. 709.2202, F.S. 
 


6. For authority “to gift” and for limitations on the power “to gift”, see Sec. 709.2202, 
F.S. 


 


A power of attorney must be closely examined for evidence of alteration. Those who rely on an 
alteration may be charged with negligence and any transaction related to such alteration may be 
deemed null and void. See Bloom v. G.P.F., S.A., 588 So.2d 607 (Fla. 3d DCA 1991). 
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As Clarified On Denial of Rehearing March 27, 1980.


Supreme Court of Florida.


*1199 William M. Barr, of Raymond, Wilson, Conway, Barr & Burrows, Daytona Beach, for petitioner.1199


Isham W. Adams, of Adams & Briggs, Daytona Beach, for respondent.


On Clarification


OVERTON, Justice.


This is a petition for writ of certiorari to review a decision of the First District Court of Appeal reported at 356 So.2d 858 
(Fla. 1st DCA 1978). The district court reversed the trial court's award to the wife of the husband's undivided one-half 
interest in their marital home as lump sum alimony, the award of permanent periodic alimony, and attorney's fees. We 
find conflict with Yandell v. Yandell, 39 So.2d 554 (Fla. 1949); Brown v. Brown, 300 So.2d 719 (Fla. 1st DCA 1974); 


and Calligarich v. Calligarich, 256 So.2d 60 (Fla. 4th DCA 1971). We have jurisdiction.[1] We reverse the district court 
and reinstate the judgment of the trial court.


This dissolution proceeding terminated a thirty-three-year marriage, the parties having married when the wife was 
seventeen and the husband twenty-one. The wife assisted the husband through college and worked in his first medical 
office and in the hospital started by her husband. This proceeding commenced in 1963 upon a complaint filed by the 
wife for separate maintenance on grounds of adultery and extreme cruelty. A temporary support order was entered in 
1963, with which the parties complied until the final judgment for dissolution was entered in December, 1976. The 
issues in this cause concern the disposition of wealth accumulated during the marriage and the determination of 
alimony for the wife.


The financial statements of the parties reflected a significant accumulation of wealth during the marriage. The 
husband, a medical doctor, operated a hospital located on property owned by the parties. His admitted net worth was 
$3,749,930. A substantial portion of these assets had been acquired prior to the 1963 separation proceedings. The 
wife's net worth prior to the dissolution totaled no more than $292,000, and this amount is entirely from her share of 
jointly held properties, except for a $15,000 inheritance. These jointly held properties were acquired during the marital 
partnership and were not the result of any premarital or independent source, such as a gift or inheritance. The annual 
income for the husband from 1971 through 1975 was never less than $130,000, and in 1975 his income was 
$147,000. During this period the wife's annual income was approximately $1,000. Since their separation, the husband 
has acquired another home consisting of eighty acres valued at $430,000.


In the final judgment of dissolution, the wife was awarded lump sum alimony consisting of $50,000 in cash and the 
husband's interest in their jointly owned residence in which she was living; the residence was valued at $75,000. The 
wife further received the sum of $500 per week permanent periodic alimony and the automobile then in her 
possession. She retained her undivided one-half interest in the Bunnell General Hospital real estate, which was held 
by the parties as a tenancy by the entirety. Apart from periodic alimony, the wife received property and assets worth 


Page 1 of 7Canakaris v. Canakaris, 382 So. 2d 1197 - Fla: Supreme Court 1980 - Google Scholar


4/30/2013http://scholar.google.com/scholar_case?case=8215601131882648755&q=382+So.2d+119...







1201


approximately $385,000, a majority of which consisted of her undivided one-half interest in the hospital real estate. 
The final judgment also *1200 directed the husband to pay the wife's attorney's fees in an amount to be set at a future 
hearing.


1200


The district court reversed this final judgment, holding the award of the marital home as lump sum alimony improper 
because "[a] review of the record reveals no special equity of the wife in the marital home." 356 So.2d at 860. The 
court cited as authority Cann v. Cann, 334 So.2d 325 (Fla. 1st DCA 1976), which held that lump sum alimony should 
be awarded only where special equities require it or make it possible. The district court also found insufficient evidence 
indicating needs of the wife which would warrant the periodic alimony award of $500 per week. It remanded the 
periodic alimony award to the trial court for the limited purpose of "determining, based upon evidence, the needs of the 
wife." 356 So.2d at 860. Finally, the district court concluded that the award of attorney's fees was improper because 
the wife had the ability to pay for the services of her attorney. We reject each of these holdings by the district court.


Section 61.08, Florida Statutes, authorizes the trial judge to:


grant alimony to either party, which alimony may be rehabilitative or permanent in nature. In any award 
of alimony, the court may order periodic payments or payments in lump sum or both... . In determining 
a proper award of alimony, the court may consider any factor necessary to do equity and justice 
between the parties. [Emphasis supplied.]


In considering the appropriate criteria for the award of the different types of alimony, it is important that appellate 
courts avoid establishing inflexible rules that make the achievement of equity between the parties difficult, if not 
impossible.


The issues presented in this cause require an examination of criteria constituting "lump sum" and "permanent periodic 
alimony"; both are important elements in the determination of property disposition and support requirements in a 
dissolution proceeding. The related elements of "special equity" and "exclusive possession of property" are discussed 
in the accompanying case, Duncan v. Duncan, 379 So.2d 949 (Fla. 1980). We recognize that the decisions in this 
subject area, both of this Court and of the district courts of appeal, are not reconcilable. It is our intent that these two 
opinions, to the extent possible, will bring some stability to this area of the law.


Lump Sum Alimony


The district court in the instant decision held that the award of the husband's one-half interest to the wife as lump sum 
alimony was inappropriate because she had no "special equity" in the marital home. The term "special equity" has 
regrettably been used by this Court and the district courts of appeal to justify both (1) a nonalimony property interest, 
and (2) an award of lump sum alimony. The use of the term "special equity" to identify facts which allow an award of 
lump sum alimony is in fact a misnomer and has caused confusion. To eliminate this confusion, it is necessary to 
distinguish the purposes for which the two types of "special equity" have been used.


The term "special equity" was created to describe a vested interest in property brought into the marriage or acquired 
during the marriage because of contribution of services or funds over and above normal marital duties. Eakin v. Eakin,
99 So.2d 854 (Fla. 1958); Heath v. Heath, 103 Fla. 1071, 138 So. 796 (1932). This vested interest is not alimony. The 
"special equity" doctrine was developed to avoid the inequities of the existing statutory provision which denied alimony 
to an adulterous wife despite her special contribution of services or funds over and above normal marital duties. 
Although the statutory prohibitions underlying the formulation of the special equity doctrine no longer exist, this vested 
interest aspect of the doctrine remains a viable part of our case law.


The term "special equity" has also been used to justify an award of lump sum alimony. When employed in this context, 
it concerns only whether the equities of the case justify a lump sum award. The property interest or lien concept of 
"special equity" *1201 is entirely distinct from the determination of parties' equities in a lump sum alimony award. The 
term "special equity" should not be used when considering lump sum alimony; rather, it should be used only when 
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analyzing a vested property interest of a spouse. See Ball v. Ball, 335 So.2d 5 (Fla. 1976); Eakin v. Eakin; Heath v. 
Heath.


In granting lump sum alimony, the trial court should be guided by all relevant circumstances to ensure "equity and 
justice between the parties." § 61.08, Fla. Stat. This Court recognized in Yandell v. Yandell the broad scope of the trial 
judge's discretion in granting lump sum alimony, consistent with the statutory mandate. The "special equities" referred 
to in Yandell concern only the general equities of the case. We stated in Yandell:


[O]rdinarily ... a lump award should be made only in those instances where some special equities might 
require it or make it advisable; for instance, where the wife may have brought to the marriage, or 
assisted her husband in accumulating, property... . There may be other situations which might justify or 
possibly require a lump sum award ...


A lump sum allowance of permanent alimony is not "fit, equitable and just" unless the husband is in a 
position to make payment of the sum so granted over and above the requirements attendant upon the 
maintenance of his business or employment... .


[W]here the husband's financial condition is such as to enable him to respond to a gross allowance of 
alimony without jeopardy to his business, profession or employment it may be the better solution to 
grant such allowance when all other equitable considerations justify it ... .


39 So.2d at 556-57 [citations omitted] [emphasis supplied]. Yandell clearly does not limit the use of lump sum alimony 
to instances of support or vested property interests. A judge may award lump sum alimony to ensure an equitable 
distribution of property acquired during the marriage, provided the evidence reflects (1) a justification for such lump 
sum payment and (2) financial ability of the other spouse to make such payment without substantially endangering his 
or her economic status. Brown v. Brown. In our opinion, the award of the marital home as lump sum alimony may be 
coupled with other lump sum alimony or permanent periodic alimony awards if justified by the evidence. The collective 
use of such alimony awards has been approved recently by this Court in McDonald v. McDonald, 368 So.2d 1283 
(Fla. 1979), and by the Third District Court of Appeal. See Hyatt v. Hyatt, 315 So.2d 11 (Fla. 3d DCA 1975); 
Vandervoort v. Vandervoort, 300 So.2d 694 (Fla. 3d DCA 1974).


Although the award of lump sum alimony is not dependent upon a finding of a prior vested right, there does arise upon 
the entry of a final judgment of a lump sum award a vested right which is neither terminable upon a spouse's 
remarriage or death nor subject to modification. It may consist of real or personal property, or may be a monetary 
award payable in installments. Jurisdiction may be expressly retained, however, to terminate lump sum alimony 
installment payments upon a spouse's remarriage or death when the parties agree to such a provision in a property 
settlement agreement. Further, jurisdiction may be retained to enter periodic alimony if found necessary after such 
termination of lump sum alimony installment payments. See Hyatt v. Hyatt; Langston v. Langston, 257 So.2d 625 
(Fla.3d DCA 1972).


Permanent Periodic Alimony


Permanent periodic alimony is used to provide the needs and the necessities of life to a former spouse as they have 
been established by the marriage of the parties. The two primary elements to be considered when determining 
permanent periodic alimony are the needs of one spouse for the funds and the ability of the other spouse to provide 
the necessary funds. The criteria to be used in establishing this need include the parties' earning ability, age, health, 
education, the duration of the marriage, the *1202 standard of living enjoyed during its course, and the value of the 
parties' estates.


1202


A spouse's ability to pay may be determined not only from net income, but also net worth, past earnings, and the value 
of the parties' capital assets. Firestone v. Firestone, 263 So.2d 223 (Fla. 1972). Responsibilities to other dependents 
for support needs may be considered when determining a spouse's financial capacity.
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While permanent periodic alimony is most commonly used to provide support, in limited circumstances its use may be 
appropriate to balance such inequities as might result from the allocation of income-generating properties acquired 
during the marriage. Patterson v. Patterson, 315 So.2d 104 (Fla. 4th DCA 1975).


As a general rule, permanent periodic alimony is terminated upon the death of either spouse or the remarriage of the 
receiving spouse. First National Bank in St. Petersburg v. Ford, 283 So.2d 342 (Fla. 1973); In re Estate of Freeland,
182 So.2d 425 (Fla. 1966).


Once instituted, permanent periodic alimony is subject to modification upon a substantial change of circumstances, 
Chastain v. Chastain, 73 So.2d 66 (Fla. 1954), and may be converted to rehabilitative alimony if the circumstances 
warrant such a change in the alimony scheme. Although rehabilitative alimony is not at issue in these proceedings, it is 
necessary to define its purpose in order to distinguish it from permanent periodic alimony. The principal purpose of 
rehabilitative alimony is to establish the capacity for self-support of the receiving spouse, either through the 
redevelopment of previous skills or provision of the training necessary to develop potential supportive skills. Reback v. 
Reback, 296 So.2d 541 (Fla. 3d DCA 1974). Where appropriate, rehabilitative alimony may be converted to 
permanent periodic alimony.


Judicial Discretion of the Trial Judge


Dissolution proceedings present a trial judge with the difficult problem of apportioning assets acquired by the parties 
and providing necessary support. The judge possesses broad discretionary authority to do equity between the parties 
and has available various remedies to accomplish this purpose, including lump sum alimony, permanent periodic 
alimony, rehabilitative alimony, child support, a vested special equity in property, and an award of exclusive 
possession of property. As considered by the trial court, these remedies are interrelated; to the extent of their eventual 
use, the remedies are part of one overall scheme. It is extremely important that they also be reviewed by appellate 
courts as a whole, rather than independently.


In order to properly review orders of the trial judge, appellate courts must recognize the distinction between an 
incorrect application of an existing rule of law and an abuse of discretion. Where a trial judge fails to apply the correct 
legal rule, as when he refuses to terminate periodic alimony upon remarriage of the receiving spouse, the action is 
erroneous as a matter of law. This is not an abuse of discretion. The appellate court in reviewing such a situation is 
correcting an erroneous application of a known rule of law.


However, where the action of the trial judge is within his judicial discretion, as in the establishment of the amount of 
alimony or award of child custody, the manner of appellate review is altogether different.


Judicial discretion is defined as:


The power exercised by courts to determine questions to which no strict rule of law is applicable but 
which, from their nature, and the circumstances of the case, are controlled by the personal judgment of 
the court.


1 Bouvier's Law Dictionary and Concise Encyclopedia 804 (8th ed. 1914). Our trial judges are granted this 
discretionary power because it is impossible to establish strict rules of law for every conceivable situation which could 
arise in the course of a domestic relation proceeding. The trial judge can ordinarily best determine what is appropriate 
and just because only he can personally observe the participants and events of the trial.


*1203 We cite with favor the following statement of the test for review of a judge's discretionary power:1203


Discretion, in this sense, is abused when the judicial action is arbitrary, fanciful, or unreasonable, which 
is another way of saying that discretion is abused only where no reasonable man would take the view 
adopted by the trial court. If reasonable men could differ as to the propriety of the action taken by the 
trial court, then it cannot be said that the trial court abused its discretion.
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1204


Delno v. Market Street Railway Company, 124 F.2d 965, 967 (9th Cir.1942).


In reviewing a true discretionary act, the appellate court must fully recognize the superior vantage point of the trial 
judge and should apply the "reasonableness" test to determine whether the trial judge abused his discretion. If 
reasonable men could differ as to the propriety of the action taken by the trial court, then the action is not 
unreasonable and there can be no finding of an abuse of discretion. The discretionary ruling of the trial judge should 
be disturbed only when his decision fails to satisfy this test of reasonableness.


The discretionary power that is exercised by a trial judge is not, however, without limitation, and both appellate and 
trial judges should recognize the concern which arises from substantial disparities in domestic judgments resulting 
from basically similar factual circumstances. The appellate courts have not been helpful in this regard. Our decisions 
and those of the district courts are difficult, if not impossible, to reconcile. The trial court's discretionary power is 
subject only to the test of reasonableness, but that test requires a determination of whether there is logic and 
justification for the result. The trial courts' discretionary power was never intended to be exercised in accordance with 
whim or caprice of the judge nor in an inconsistent manner. Judges dealing with cases essentially alike should reach 
the same result. Different results reached from substantially the same facts comport with neither logic nor 
reasonableness. In this regard, we note the cautionary words of Justice Cardozo concerning the discretionary power of 
judges:


The judge, even when he is free, is still not wholly free. He is not to innovate at pleasure. He is not a 
knight-errant roaming at will in pursuit of his own ideal of beauty or of goodness. He is to draw his 
inspiration from consecrated principles. He is not to yield to spasmodic sentiment, to vague and 
unregulated benevolence. He is to exercise a discretion informed by tradition, methodized by analogy, 
disciplined by system, and subordinated to "the primordial necessity of order in the social life." Wide 
enough in all conscience is the field of discretion that remains.


B. Cardozo, The Nature of the Judicial Process 141 (1921).


The Instant Case


In the instant case there was no rule of law which dictated the property disposition and the alimony terms. The trial 
judge had the discretionary authority to establish such terms as would be equitable under the circumstances. We find 
that the award to the wife of $500 a week alimony and the marital home as lump sum alimony, as well as the grant of 
attorney's fees, was not an abuse of discretion.


Given the factual circumstances of this cause, it is appropriate that we consider the principles enunciated by the First 
District Court of Appeal in Brown v. Brown, 300 So.2d 719 (Fla. 1st DCA 1974), concerning the distribution of 
accumulated material wealth in a dissolution proceeding. In speaking for the court, Judge Rawls stated:


How shall the material wealth of a marriage which is being dissolved be divided when one partner, the 
wife, has contributed her time to the marital home and children of the parties while the husband has 
pursued the accumulation of material goods. The evolution of the law of alimony that we have reviewed 
in length shows that today the contributions of each party to the accumulation of material assets must 
be considered in dissolving the marital partnership. Either *1204 spouse may contribute either by 
working in the market place or by working as a homemaker. The fact that in one marital venture a 
spouse is gainfully employed in the market place and pays a housekeeper to rear the children and keep 
house is not distinguishable from the spouse who devotes his or her full time to the profession of 
homemaker. The primary factual circumstance is each spouse's contribution to the marital partnership. 
In the case sub judice, the wife has been shortchanged. The wife has not been adequately 
compensated for the contribution that she made as a fulltime mother and homemaker to the equal 
partnership marriage. We hold that the trial court abused its discretion in awarding the wife a pittance of 
the material assets accumulated in the husband's name during 21 years. In so holding, we emphasize 
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even though the cited authorities on the subject speak of "equal partners" and complete equality as 
partners, we are not engrafting upon the jurisprudence of this state the law of community property. On 
the question of alimony the judgment is reversed with instructions to the trial court to enter an award of 
lump sum alimony sufficient to compensate the wife for her contribution to the marriage.


Id. at 726. The court emphasized that its policy was not grounded upon principles of community property, but on basic 
fairness; a dissolution award should be sufficient to compensate the wife for her contribution to the marriage.


We recognize that a trial court need not equalize the financial position of the parties. However, a trial judge must 
ensure that neither spouse passes automatically from misfortune to prosperity or from prosperity to misfortune, and, in 
viewing the totality of the circumstances, one spouse should not be "shortchanged." Brown v. Brown.


In the instant case, the parties were married when both were quite young. The wife assisted to a limited extent in the 
profession and business of the husband and maintained the home while the husband achieved substantial success in 
his medical and business careers. All the wealth and property involved in this proceeding were acquired during the 
marriage of the parties, and a large part of these assets were acquired prior to the separation. The total amount of 
property awards to the wife was approximately $385,000, including the original home and a $50,000 lump sum cash 
award. The total value of the property remaining with the husband exceeded $3.3 million.


We find the district court erred in holding the lump sum alimony award of the husband's one-half interest in the marital 
home improper; we believe its holding resulted from an improper application of the vested interest "special equity" 
doctrine. This lump sum alimony award was clearly within the trial court's discretion and was justified as part of an 
equitable distribution of the property of the parties acquired during their marriage.


We find that the trial court's periodic alimony award of $500 per week was reasonable and should not be disturbed. 
Given the income of the parties, the length of the marriage and the standard of living enjoyed by the parties, the age 
and education of the wife, and the totality of the parties' respective financial circumstances, this alimony award is 


neither unreasonable nor arbitrary.[2] We acknowledge that reasonable persons might differ as to what is an 
appropriate sum for permanent periodic alimony in this cause, but we find it is within the parameters of 
reasonableness; therefore, there can be no finding of an abuse of discretion.


The final issue presented to us is whether the award of the wife's attorney's *1205 fees, to be determined at a 
subsequent hearing, was error. In Cummings v. Cummings, 330 So.2d 134, 136 (Fla. 1976), we cited Mertz v. Mertz,
287 So.2d 691 (Fla. 2d DCA 1973), as correctly stating that the purpose of section 61.16, Florida Statutes, was to 
ensure that both parties will have similar ability to secure competent legal counsel. Without question, the financial 
positions of the parties in this proceeding are not the same. The husband has a superior financial ability to secure and 
pay counsel. It is not necessary that one spouse be completely unable to pay attorney's fees in order for the trial court 
to require the other spouse to pay these fees. Given the complexity of the cause and the time necessary to 
appropriately resolve the issues, the award of attorney's fees in this case was proper to avoid an inequitable diminution 
of the fiscal sums granted the wife in these proceedings.


1205


For the reasons expressed, the decision of the district court is quashed, and the final judgment of the trial court is 
reinstated.


It is so ordered.


ENGLAND, C.J., and ADKINS, BOYD and ALDERMAN, JJ., concur.


SUNDBERG, J., concurs in result only.


[1] Art. V, § 3(b)(3), Fla. Const.


[2] We note that the literal economic effect upon the husband of paying alimony of $26,000 is not as demanding as would appear at 
first impression. All periodic alimony payments are tax deductible; the husband has no tax obligations for the $26,000. Further, 
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because of the husband's tax bracket, the majority of the paid amount would have been lost in taxes. The husband realizes a loss of 
less than $10,000 annually as a result of this alimony payment.
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Select Year:   2005  Go


The 2005 Florida Statutes


Title VI
CIVIL PRACTICE AND PROCEDURE


Chapter 55
JUDGMENTS


View Entire Chapter


55.505  Notice of recording; prerequisite to enforcement.-- 


(1)  At the time of the recording of a foreign judgment, the judgment creditor shall make and record 
with the clerk of the circuit court an affidavit setting forth the name, social security number, if known, 
and last known post office address of the judgment debtor and of the judgment creditor. 


(2)  Promptly upon the recording of the foreign judgment and the affidavit, the clerk shall mail notice of 
the recording of the foreign judgment, by registered mail with return receipt requested, to the 
judgment debtor at the address given in the affidavit and shall make a note of the mailing in the docket. 
The notice shall include the name and post office address of the judgment creditor and of the judgment 
creditor's attorney, if any, in this state. In addition, the judgment creditor may mail a notice of the 
recording of the judgment to the judgment debtor and may record proof of mailing with the clerk. The 
failure of the clerk to mail notice of recording will not affect the enforcement proceedings if proof of 
mailing by the judgment creditor has been recorded. 


(3)  No execution or other process for enforcement of a foreign judgment recorded hereunder shall issue 
until 30 days after the mailing of notice by the clerk and payment of a service charge of up to $37.50 to 
the clerk. When an action authorized in s. 55.509(1) is filed, it acts as an automatic stay of the effect of 
this section. 


History.--s. 4, ch. 84-5; s. 12, ch. 93-250; s. 17, ch. 94-348; s. 70, ch. 2003-402. 
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Select Year:   2002  Go


The 2002 Florida Statutes


Title XLII
ESTATES AND 


TRUSTS


Chapter 732
PROBATE CODE: INTESTATE SUCCESSION AND 


WILLS


View Entire 
Chapter


732.103  Share of other heirs.--The part of the intestate estate not passing to the surviving spouse 
under s. 732.102, or the entire intestate estate if there is no surviving spouse, descends as follows: 


(1)  To the lineal descendants of the decedent. 


(2)  If there is no lineal descendant, to the decedent's father and mother equally, or to the survivor of 
them. 


(3)  If there is none of the foregoing, to the decedent's brothers and sisters and the descendants of 
deceased brothers and sisters. 


(4)  If there is none of the foregoing, the estate shall be divided, one-half of which shall go to the 
decedent's paternal, and the other half to the decedent's maternal, kindred in the following order: 


(a)  To the grandfather and grandmother equally, or to the survivor of them. 


(b)  If there is no grandfather or grandmother, to uncles and aunts and descendants of deceased uncles 
and aunts of the decedent. 


(c)  If there is either no paternal kindred or no maternal kindred, the estate shall go to the other 
kindred who survive, in the order stated above. 


(5)  If there is no kindred of either part, the whole of the property shall go to the kindred of the last 
deceased spouse of the decedent as if the deceased spouse had survived the decedent and then died 
intestate entitled to the estate. 


History.--s. 1, ch. 74-106; s. 8, ch. 75-220; s. 1, ch. 77-174; s. 16, ch. 2001-226. 


Note.--Created from former s. 731.23. 
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Select Year:   2009  Go


The 2009 Florida Statutes


Title XL
REAL AND PERSONAL 


PROPERTY


Chapter 709
POWERS OF ATTORNEY AND SIMILAR 


INSTRUMENTS


View Entire 
Chapter


709.08  Durable power of attorney.-- 


(1)  CREATION OF DURABLE POWER OF ATTORNEY.--A durable power of attorney is a written power of 
attorney by which a principal designates another as the principal's attorney in fact. The durable power 
of attorney must be in writing, must be executed with the same formalities required for the conveyance 
of real property by Florida law, and must contain the words: "This durable power of attorney is not 
affected by subsequent incapacity of the principal except as provided in s. 709.08, Florida Statutes"; or 
similar words that show the principal's intent that the authority conferred is exercisable notwithstanding 
the principal's subsequent incapacity, except as otherwise provided by this section. The durable power 
of attorney is exercisable as of the date of execution; however, if the durable power of attorney is 
conditioned upon the principal's lack of capacity to manage property as defined in s. 744.102(12)(a), the 
durable power of attorney is exercisable upon the delivery of affidavits in paragraphs (4)(c) and (d) to 
the third party. 


(2)  WHO MAY SERVE AS ATTORNEY IN FACT.--The attorney in fact must be a natural person who is 18 
years of age or older and is of sound mind, or a financial institution, as defined in chapter 655, with 
trust powers, having a place of business in this state and authorized to conduct trust business in this 
state. A not-for-profit corporation, organized for charitable or religious purposes in this state, which has 
qualified as a court-appointed guardian prior to January 1, 1996, and which is a tax-exempt organization 
under 26 U.S.C. s. 501(c)(3), may also act as an attorney in fact. Notwithstanding any contrary clause in 
the written power of attorney, no assets of the principal may be used for the benefit of the corporate 
attorney in fact, or its officers or directors. 


(3)  EFFECT OF DELEGATION, REVOCATION, OR FILING OF PETITION TO DETERMINE INCAPACITY.-- 


(a)  A durable power of attorney is nondelegable except as permitted in subparagraph (7)(a)1. 


(b)  The attorney in fact may exercise the authority granted under a durable power of attorney until the 
principal dies, revokes the power, or is adjudicated totally or partially incapacitated by a court of 
competent jurisdiction, unless the court determines that certain authority granted by the durable power 
of attorney is to remain exercisable by the attorney in fact. 


(c)1.  If any person or entity initiates proceedings in any court of competent jurisdiction to determine 
the principal's incapacity, the authority granted under the durable power of attorney is suspended until 
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the petition is dismissed or withdrawn. Notice of the petition must be served upon all attorneys in fact 
named in any power of attorney which is known to the petitioner. 


2.  If an emergency arises after initiation of proceedings to determine incapacity and before 
adjudication regarding the principal's capacity, the attorney in fact may petition the court in which the 
proceeding is pending for authorization to exercise a power granted under the durable power of 
attorney. The petition must set forth the nature of the emergency, the property or matter involved, and 
the power to be exercised by the attorney in fact. 


3.  Notwithstanding the provisions of this section, a proceeding to determine incapacity must not affect 
any authority of the attorney in fact to make health care decisions for the principal, including, but not 
limited to, those defined in chapter 765, unless otherwise ordered by the court. If the principal has 
executed a health care advance directive designating a health care surrogate pursuant to chapter 765, 
the terms of the directive will control if the two documents are in conflict unless the durable power of 
attorney is later executed and expressly states otherwise. 


(4)  PROTECTION WITHOUT NOTICE; GOOD FAITH ACTS; AFFIDAVITS.-- 


(a)  Any third party may rely upon the authority granted in a durable power of attorney that is not 
conditioned on the principal's lack of capacity to manage property until the third party has received 
notice as provided in subsection (5). A third party may, but need not, require the attorney in fact to 
execute an affidavit pursuant to paragraph (c). 


(b)  Any third party may rely upon the authority granted in a durable power of attorney that is 
conditioned on the principal's lack of capacity to manage property as defined in s. 744.102(12)(a) only 
after receiving the affidavits provided in paragraphs (c) and (d), and such reliance shall end when the 
third party has received notice as provided in subsection (5). 


(c)  An affidavit executed by the attorney in fact must state where the principal is domiciled, that the 
principal is not deceased, and that there has been no revocation, partial or complete termination by 
adjudication of incapacity or by the occurrence of an event referenced in the durable power of 
attorney, or suspension by initiation of proceedings to determine incapacity or to appoint a guardian of 
the durable power of attorney at the time the power of attorney is exercised. A written affidavit 
executed by the attorney in fact under this paragraph may, but need not, be in the following form: 


STATE OF_______________ 


COUNTY OF_______________ 


Before me, the undersigned authority, personally appeared  (attorney in fact)  ("Affiant"), who swore or 


affirmed that: 


1.  Affiant is the attorney in fact named in the Durable Power of Attorney executed by  (principal) 


("Principal") on  (date) . 


2.  This Durable Power of Attorney is currently exercisable by Affiant. The principal is domiciled in 
 (insert name of state, territory, or foreign country) . 
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3.  To the best of the Affiant's knowledge after diligent search and inquiry: 


a.  The Principal is not deceased; and 


b.  There has been no revocation, partial or complete termination by adjudication of incapacity or by 
the occurrence of an event referenced in the durable power of attorney, or suspension by initiation of 
proceedings to determine incapacity or to appoint a guardian. 


4.  Affiant agrees not to exercise any powers granted by the Durable Power of Attorney if Affiant attains 
knowledge that it has been revoked, partially or completely terminated, suspended, or is no longer valid 
because of the death or adjudication of incapacity of the Principal. 


____________________


 (Affiant) 


Sworn to (or affirmed) and subscribed before me this _____ day of  (month) ,  (year) , by  (name of person 


making statement) 


 (Signature of Notary Public-State of Florida) 


 (Print, Type, or Stamp Commissioned Name of Notary Public) 


Personally Known OR Produced Identification 


 (Type of Identification Produced) 


(d)  A determination that a principal lacks the capacity to manage property as defined in s. 744.102(12)
(a) must be made and evidenced by the affidavit of a physician licensed to practice medicine pursuant 
to chapters 458 and 459 as of the date of the affidavit. A judicial determination that the principal lacks 
the capacity to manage property pursuant to chapter 744 is not required prior to the determination by 
the physician and the execution of the affidavit. For purposes of this section, the physician executing 
the affidavit must be the primary physician who has responsibility for the treatment and care of the 
principal. The affidavit executed by a physician must state where the physician is licensed to practice 
medicine, that the physician is the primary physician who has responsibility for the treatment and care 
of the principal, and that the physician believes that the principal lacks the capacity to manage 
property as defined in s. 744.102(12)(a). The affidavit may, but need not, be in the following form: 


Page 3 of 7Statutes & Constitution :View Statutes :->2009->Ch0709->Section 08 : Online Sunshine


5/9/2013http://www.leg.state.fl.us/statutes/index.cfm?App_mode=Display_Statute&Search_String=...







STATE OF_______________ 


COUNTY OF_______________ 


Before me, the undersigned authority, personally appeared  (name of physician) , Affiant, who swore or 


affirmed that: 


1.  Affiant is a physician licensed to practice medicine in  (name of state, territory, or foreign country) . 


2.  Affiant is the primary physician who has responsibility for the treatment and care of  (principal's name) . 


3.  To the best of Affiant's knowledge after reasonable inquiry, Affiant believes that the principal lacks 
the capacity to manage property, including taking those actions necessary to obtain, administer, and 
dispose of real and personal property, intangible property, business property, benefits, and income. 


____________________


 (Affiant) 


Sworn to (or affirmed) and subscribed before me this  (day of)   (month) ,  (year) , by  (name of person making 


statement) 


 (Signature of Notary Public-State of Florida) 


 (Print, Type, or Stamp Commissioned Name of Notary Public) 


Personally Known OR Produced Identification 


 (Type of Identification Produced) 


(e)  A physician who makes a determination of incapacity to manage property under paragraph (d) is not 
subject to criminal prosecution or civil liability and is not considered to have engaged in unprofessional 
conduct as a result of making such determination, unless it is shown by a preponderance of the evidence 
that the physician making the determination did not comply in good faith with the provisions of this 
section. 


(f)  A third party may not rely on the authority granted in a durable power of attorney conditioned on 
the principal's lack of capacity to manage property as defined in s. 744.102(12)(a) when any affidavit 
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presented has been executed more than 6 months prior to the first presentation of the durable power of 
attorney to the third party. 


(g)  Third parties who act in reliance upon the authority granted to the attorney in fact under the 
durable power of attorney and in accordance with the instructions of the attorney in fact must be held 
harmless by the principal from any loss suffered or liability incurred as a result of actions taken prior to 
receipt of written notice pursuant to subsection (5). A person who acts in good faith upon any 
representation, direction, decision, or act of the attorney in fact is not liable to the principal or the 
principal's estate, beneficiaries, or joint owners for those acts. 


(h)  A durable power of attorney may provide that the attorney in fact is not liable for any acts or 
decisions made by the attorney in fact in good faith and under the terms of the durable power of 
attorney. 


(5)  NOTICE.-- 


(a)  A notice, including, but not limited to, a notice of revocation, notice of partial or complete 
termination by adjudication of incapacity or by the occurrence of an event referenced in the durable 
power of attorney, notice of death of the principal, notice of suspension by initiation of proceedings to 
determine incapacity or to appoint a guardian, or other notice, is not effective until written notice is 
served upon the attorney in fact or any third persons relying upon a durable power of attorney. 


(b)  Notice must be in writing and served on the person or entity to be bound by the notice. Service may 
be by any form of mail that requires a signed receipt or by personal delivery as provided for service of 
process. Service is complete when received by interested persons or entities specified in this section and 
in chapter 48, where applicable. In the case of a financial institution as defined in chapter 655, notice, 
when not mailed, must be served during regular business hours upon an officer or manager of the 
financial institution at the financial institution's principal place of business in Florida and its office 
where the power of attorney or account was presented, handled, or administered. Notice by mail to a 
financial institution must be mailed to the financial institution's principal place of business in this state 
and its office where the power of attorney or account was presented, handled, or administered. Except 
for service of court orders, a third party served with notice must be given 14 calendar days after service 
to act upon that notice. In the case of a financial institution, notice must be served before the 
occurrence of any of the events described in s. 674.303.


(6)  PROPERTY SUBJECT TO DURABLE POWER OF ATTORNEY.--Unless otherwise stated in the durable 
power of attorney, the durable power of attorney applies to any interest in property owned by the 
principal, including, without limitation, the principal's interest in all real property, including homestead 
real property; all personal property, tangible or intangible; all property held in any type of joint 
tenancy, including a tenancy in common, joint tenancy with right of survivorship, or a tenancy by the 
entirety; all property over which the principal holds a general, limited, or special power of 
appointment; choses in action; and all other contractual or statutory rights or elections, including, but 
not limited to, any rights or elections in any probate or similar proceeding to which the principal is or 
may become entitled. 


(7)  POWERS OF THE ATTORNEY IN FACT AND LIMITATIONS.-- 
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(a)  Except as otherwise limited by this section, by other applicable law, or by the durable power of 
attorney, the attorney in fact has full authority to perform, without prior court approval, every act 
authorized and specifically enumerated in the durable power of attorney. Such authorization may 
include, except as otherwise limited in this section: 


1.  The authority to execute stock powers or similar documents on behalf of the principal and delegate 
to a transfer agent or similar person the authority to register any stocks, bonds, or other securities 
either into or out of the principal's or nominee's name. 


2.  The authority to convey or mortgage homestead property. If the principal is married, the attorney in 
fact may not mortgage or convey homestead property without joinder of the spouse of the principal or 
the spouse's legal guardian. Joinder by a spouse may be accomplished by the exercise of authority in a 
durable power of attorney executed by the joining spouse, and either spouse may appoint the other as 
his or her attorney in fact. 


(b)  Notwithstanding the provisions of this section, an attorney in fact may not: 


1.  Perform duties under a contract that requires the exercise of personal services of the principal; 


2.  Make any affidavit as to the personal knowledge of the principal; 


3.  Vote in any public election on behalf of the principal; 


4.  Execute or revoke any will or codicil for the principal; 


5.  Create, amend, modify, or revoke any document or other disposition effective at the principal's 
death or transfer assets to an existing trust created by the principal unless expressly authorized by the 
power of attorney; or 


6.  Exercise powers and authority granted to the principal as trustee or as court-appointed fiduciary. 


(c)  If such authority is specifically granted in the durable power of attorney, the attorney in fact may 
make all health care decisions on behalf of the principal, including, but not limited to, those set forth in 
chapter 765. 


(8)  STANDARD OF CARE.--Except as otherwise provided in paragraph (4)(e), an attorney in fact is a 
fiduciary who must observe the standards of care applicable to trustees as described in s. 736.0901. The 
attorney in fact is not liable to third parties for any act pursuant to the durable power of attorney if the 
act was authorized at the time. If the exercise of the power is improper, the attorney in fact is liable to 
interested persons as described in s. 731.201 for damage or loss resulting from a breach of fiduciary duty 
by the attorney in fact to the same extent as the trustee of an express trust. 


(9)  MULTIPLE ATTORNEYS IN FACT; WHEN JOINT ACTION REQUIRED.--Unless the durable power of 
attorney provides otherwise: 


(a)  If a durable power of attorney is vested jointly in two attorneys in fact by the same instrument, 
concurrence of both is required on all acts in the exercise of the power. 


(b)  If a durable power of attorney is vested jointly in three or more attorneys in fact by the same 
instrument, concurrence of a majority is required in all acts in the exercise of the power. 
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(c)  An attorney in fact who has not concurred in the exercise of authority is not liable to the principal 
or any other person for the consequences of the exercise. A dissenting attorney in fact is not liable for 
the consequences of an act in which the attorney in fact joins at the direction of the majority of the 
joint attorneys in fact if the attorney in fact expresses such dissent in writing to any of the other joint 
attorneys in fact at or before the time of the joinder. 


(d)  If the attorney in fact has accepted appointment either expressly in writing or by acting under the 
power, this section does not excuse the attorney in fact from liability for failure either to participate in 
the administration of assets subject to the power or for failure to attempt to prevent a breach of 
fiduciary obligations thereunder. 


(10)  POWERS OF REMAINING ATTORNEY IN FACT.--Unless the durable power of attorney provides 
otherwise, all authority vested in multiple attorneys in fact may be exercised by the one or more that 
remain after the death, resignation, or incapacity of one or more of the multiple attorneys in fact. 


(11)  DAMAGES AND COSTS.--In any judicial action under this section, including, but not limited to, the 
unreasonable refusal of a third party to allow an attorney in fact to act pursuant to the power, and 
challenges to the proper exercise of authority by the attorney in fact, the prevailing party is entitled to 
damages and costs, including reasonable attorney's fees. 


(12)  APPLICATION.--This section applies to only those durable powers of attorney executed on or after 
October 1, 1995. 


(13)  PARTIAL INVALIDITY.--If any provision of this section or its application to any person or 
circumstance is held invalid, the invalidity does not affect other provisions or applications of this section 
which can be given effect without the invalid provision or application and to this end the provisions of 
this section are severable. 


History.--s. 1, ch. 74-245; s. 1, ch. 77-272; s. 1, ch. 83-139; s. 1, ch. 88-36; s. 24, ch. 90-232; s. 1, ch. 92-


71; s. 8, ch. 92-199; s. 17, ch. 95-401; s. 796, ch. 97-102; s. 2, ch. 97-240; s. 29, ch. 99-6; s. 1, ch. 2001-


241; s. 104, ch. 2002-1; s. 22, ch. 2003-154; s. 16, ch. 2004-260; s. 31, ch. 2006-178; s. 24, ch. 2006-217. 
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Select Year:   2002  Go


The 2002 Florida Statutes


Title VIII
LIMITATIONS


Chapter 95
LIMITATIONS OF ACTIONS; ADVERSE POSSESSION


View Entire Chapter


95.231  Limitations where deed or will on record.-- 


(1)  Five years after the recording of a deed or the probate of a will purporting to convey real property, 
from which it appears that the person owning the property attempted to convey or devise it, the deed 
or will shall be held to authorize the conveyance or devise of, or to convey or devise, the fee simple 
title to the real property, or any interest in it, of the person signing the instrument, as if there had been 
no lack of seal or seals, witness or witnesses, defect in acknowledgment or relinquishment of dower, in 
the absence of fraud, adverse possession, or pending litigation. The instrument shall be admissible in 
evidence. 


(2)  After 20 years from the recording of a deed or the probate of a will purporting to convey real 
property, no person shall assert any claim to the property against the claimants under the deed or will 
or their successors in title. 


(3)  This law is cumulative to all laws on the subject matter. 


History.--ss. 1, 2, ch. 10171, 1925; CGL 4660, 4661; ss. 1-4, ch. 21790, 1943; s. 35, ch. 69-216; s. 17, ch. 74-382. 


Note.--Former ss. 95.23, 95.26. 
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686 So.2d 631 (1996)


Michael D. KNADLE, as Personal Representative, Appellant,
v.


ESTATE OF Evangeline Stewart KNADLE, Appellee.


No. 95-3477.


November 26, 1996.
Rehearing Denied February 7, 1997.


District Court of Appeal of Florida, First District.


*632 C. Wharton Cole and John H. Haswell of Chandler, Lang & Haswell, P.A., Gainesville, for Appellant.632


Martin S. Friedman of Rose, Sundstrom & Bentley, Tallahassee, for Claimant Arbor Health Care Co.


PER CURIAM.


This cause is before us on appeal from an order of the lower court determining that decedent's homestead property is 
an asset of the estate, subject to the claims of creditors. Because we find this case controlled by In re Estate of Price 
v. West Florida Hosp., Inc., 513 So.2d 767 (Fla. 1st DCA), cause dismissed, 518 So.2d 1274 (Fla.1987), we affirm. 
We also certify a question of great public importance.


On November 14, 1994, Evangeline Stewart Knadle (hereinafter Decedent) died testate at the age of 80. The 
Decedent had no spouse and was survived by two adult children, Michael Knadle and Katherine Knadle Meiss. 
Decedent's estate included personal property assets and real property declared as her homestead. Decedent's will 
contained the following provision relating to the homestead property:


My Personal Representative shall sell my homestead as soon as reasonably practical and the net 
proceeds thereof shall be added to the residue of my estate. Within 90 days after my death, all 
occupants of my home shall vacate the premises with all their belongings. The home shall remain 


vacant until sold.[[1]] My personal Representative in his sole and absolute discretion shall make 
necessary repairs and improvements to the house to best market the home.


Several parties filed claims against the Decedent's estate, including Arbor Health Care d/b/a Arbors at Orange Park, 
the facility that provided health care to Decedent in her final months. Specifically, Arbor sought payment of past bills in 
the amount of $74,440.95. The personal representative, Michael Knadle, filed an objection to Arbor's claim and also 
filed a petition to determine homestead real estate, asserting that Decedent's homestead was entitled to homestead 
exemption protection. Following a hearing, the lower court determined that "Since the decedent ... chose to devise her 
homestead property by Will, and make a gift of the homestead property to her children in that form, the homestead 
property is an asset of the Estate." The personal representative appealed.


In In re Estate of Price v. West Florida Hosp., Inc., 513 So.2d 767 (Fla. 1st DCA), cause dismissed, 518 So.2d 1274 
(Fla.1987), we held that where a testator directs in her will that her homestead be sold and the proceeds divided 
between her adult children, the proceeds lose their homestead character and become subject to the claims of 
creditors. See also Elmowitz v. Estate of Zimmerman, 647 So.2d 1064 (Fla. 3d DCA 1994); cf. In re Estate of 
Tudhope, 595 So.2d 312 (Fla. 2d DCA 1992) (since homestead estate was not converted to dollars before it passed 
and vested in decedent's children as in Price, proceeds could not be reached by creditors). Here, Decedent's will 
specifically directed that her homestead be sold and the proceeds placed in the residue for distribution along with her 
other assets. Because of this devise, the property lost its homestead character and, accordingly, became subject to 
the claim of Arbor Health Care.
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Recognizing the strong public policy of this state protecting the homestead against forced sale,[2] we certify the 
following question of public importance:


*633 DOES SECTION 4(b), ARTICLE X OF THE FLORIDA CONSTITUTION PROTECT THE PROCEEDS OF THE 
SALE OF HOMESTEAD PROPERTY WHERE DECEDENT'S WILL DIRECTS THE PERSONAL REPRESENTATIVE 
TO SELL THE PROPERTY AND PLACE THE PROCEEDS INTO THE RESIDUE OF THE ESTATE FOR 
DISTRIBUTION TO DECEDENT'S ADULT CHILDREN?


633


AFFIRMED.


BOOTH, JOANOS and WOLF, JJ., concur.


[1] The personal representative has a buyer for the home but will not close on the sale until the conclusion of this case.


[2] See, e.g., Public Health Trust of Dade County v. Lopez, 531 So.2d 946 (Fla.1988) (holding that the plain language of Article X, 
section 4(b), exempting a decedent's homestead from forced sale by creditors applies to any natural person who is a surviving 
spouse or heir of the decedent); Hubert v. Hubert, 622 So.2d 1049 (Fla. 4th DCA 1993) (holding that homestead property devised to 
decedent's son was exempt from creditors even though homested was subject to a life estate of nonheir), rev. denied, 634 So.2d 624 
(Fla.1994); Bartelt v. Bartelt, 579 So.2d 282 (Fla. 3d DCA 1991) (holding that exemption from forced sale inured to the decedent's 
adult son who acquired decedent's homestead property by specific devise through residual clause).


Save trees - read court opinions online on Google Scholar.
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Select Year:   2004  Go


The 2004 Florida Statutes


Title XL
REAL AND PERSONAL 


PROPERTY


Chapter 689
CONVEYANCES OF LAND AND DECLARATIONS 


OF TRUST


View Entire 
Chapter


689.115  Estate by the entirety in mortgage made or assigned to husband and wife.--Any mortgage 
encumbering real property, or any assignment of a mortgage encumbering real property, made to two 
persons who are husband and wife, heretofore or hereafter made, creates an estate by the entirety in 
such mortgage and the obligation secured thereby unless a contrary intention appears in such mortgage 
or assignment. 


History.--s. 1, ch. 86-29; s. 21, ch. 91-110. 
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492 So.2d 339 (1986)


COASTAL PETROLEUM COMPANY, Petitioner,
v.


AMERICAN CYANAMID COMPANY, et al., Respondents.
BOARD OF TRUSTEES OF the INTERNAL IMPROVEMENT TRUST FUND of the State of 


Florida, Petitioner,
v.


AMERICAN CYANAMID COMPANY, et al., Respondents.
BOARD OF TRUSTEES OF the INTERNAL IMPROVEMENT TRUST FUND of the State of 


Florida, Petitioner,
v.


MOBIL OIL CORPORATION, Respondent.


Nos. 65696, 65755 and 65913.


May 15, 1986.
Rehearing Denied May 30, 1986.


Supreme Court of Florida.


*340 Robert J. Angerer, Tallahassee, C. Dean Reasoner of Reasoner, David and Fox, Washington, D.C., and Joseph 
C. Jacobs of Ervin, Varn, Jacobs, Odom and Kitchen, Tallahassee, for petitioner, Coastal Petroleum Co.


340


Julian Clarkson of Holland and Knight, Tallahassee, for respondents, American Cyanamid Co., Estech, Inc. and 
Mobil Oil Corp. in No. 65696.


Jim Smith, Atty. Gen., Tallahassee, Robert J. Beckham of Beckham, McAliley and Schulz, Jacksonville, and Roberts, 
Miller, *341 Baggett, LaFace, Richard & Wiser, Tallahassee, James R. Hubbard of the Law Offices of James R. 
Hubbard, and William C. Crenshaw of Valdes-Fauli, Cobb and Petrey, Miami, for petitioner, The Board of Trustees of 
the Internal Improvement Trust Fund of the State of Florida.


341


Chesterfield Smith, Julian Clarkson and Hume F. Coleman of Holland and Knight, Tallahassee, for respondents, 
American Cyanamid Company, and Estech, Inc. in No. 65755 and for respondent Mobil Oil Corp. in No. 65913.


Robert J. Angerer, Tallahassee, C. Dean Reasoner of Reasoner, Davis and Fox, Washington, D.C., and Joseph C. 
Jacobs of Ervin, Varn, Jacobs, Odom and Kitchen, Tallahassee, for amicus curiae, Coastal Petroleum Co.


Joseph W. Little, and Richard G. Hamann, Gainesville, for amicus curiae, The Florida Defenders Of The Environment.


SHAW, Justice.


These consolidated cases are before us on petitions to review decisions of the Second District Court of Appeal 
reported as Coastal Petroleum Co. v. American Cyanamid Co., 454 So.2d 6 (Fla. 2d DCA 1984), and Board of 
Trustees of the Internal Improvement Trust Fund v. Mobil Oil Corp., 455 So.2d 412 (Fla. 2d DCA 1984), in which the 
following questions were certified as being of great public importance:


I. Do the 1883 swamp and overflowed lands deeds issued by the trustees include sovereignty lands 
below the ordinary high-water mark of navigable rivers?
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II. Does the doctrine of legal estoppel or estoppel by deed apply to 1883 swamp and overflowed deeds 
barring the trustees' assertion of title to sovereignty lands?


III. Does the marketable record title act, chapter 712, Florida Statutes, operate to divest the trustees of 
title to sovereignty lands below the ordinary high-water mark of navigable rivers?


American Cyanamid Co., 454 So.2d 6, 9-10. We have jurisdiction pursuant to article V, section 3(b)(4), Florida 
Constitution, and answer all three questions in the negative.


In 1982 and 1983, respondents filed separate quiet title actions in Polk County Circuit Court against petitioners 
claiming fee simple title to portions of the beds of the Peace and Alafia rivers. In each case, petitioners moved to 
dismiss the suits to quiet title based on Mabie v. Garden Street Management Corp., 397 So.2d 920 (Fla. 1981). The 
trial court denied the motions. Respondents then moved for summary judgments in their respective cases. The trial 
court granted said motions.


The Second District Court of Appeal affirmed the summary judgments in separate opinions filed on July 13, 1984. 454 
So.2d 6; 455 So.2d 412. In American Cyanamid, the district court held that under section 197.228(2), Florida Statutes 
(1981), this state's unconditional conveyance of land to private individuals without reservation of public rights 
contemplated a finding that the land is not sovereignty land; that the Trustees were barred from asserting a 
sovereignty title claim by the doctrine of legal estoppel; and, that Florida's Marketable Record Title Act barred any 
otherwise valid sovereignty title claim. 454 So.2d at 8, 9. Recognizing, however, the significant impact of its decision 
on the riverbeds at issue, the district court certified to this Court the aforementioned three questions as being of great 
public importance. Id.


In Mobil Oil, the district court held that the Polk County Circuit Court did not err in denying petitioner Trustees' motion 
in the alternative because the Leon County Circuit Court lacked jurisdiction over the subject matter of respondent 
Mobil's reply counterclaim for the reason that the counterclaim is in rem in nature and local to Polk County Circuit 
Court. 455 So.2d at 416. The district court further noted that the substantive issues raised by petitioner Trustees were 
decided adversely to the Trustees in American Cyanamid. Id. By order of September 4, 1984, the district court 
certified to this Court the same three *342 questions certified in American Cyanamid.342


The first certified question is premised on the uncontroverted legal proposition that Florida received title to all lands 
beneath navigable waters, up to the ordinary high water mark, as an incident of sovereignty, when it became a state in 
1845. No patents or surveys were required to delineate the boundaries of such sovereignty lands and title vested in 
the state to be held as a public trust. Thereafter, the federal government did not hold title to such sovereignty lands 
and had no power to convey them to either the state or other parties. Moreover, any surveys run by the federal 
government establishing meander lines were not conclusive against the state as the boundary lines between state 
sovereignty lands and federal uplands. Borax Consolidated Ltd. v. City of Los Angeles, 296 U.S. 10, 56 S.Ct. 23, 80 


L.Ed. 9 (1935); Martin v. Busch, 93 Fla. 535, 112 So. 274 (1927).[1]


In contrast to state sovereignty lands, the title to non-navigable swamp and overflowed lands, and other federal 
uplands, continued to reside in the federal government after 1845. However, in the 1850s, Congress exercised its 
power by conveying swamp and overflow uplands to the state. Surveys were conducted and patents issued whereby 
Florida received approximately twenty million acres of such lands. It is important to recognize that Congress had no 
intent or power to convey state sovereignty lands through such acts or patents and that land surveys conducted in 
connection with these conveyances of swamp and overflowed lands are not conclusive against the state as to the 
meandered boundaries of state sovereignty lands. See Borax Consolidated, Ltd., 296 U.S. at 16, 56 S.Ct. at 26, citing 
to and relying on Donnelly v. United States, 228 U.S. 243, 33 S.Ct. 449, 57 L.Ed. 820 (1913); Mobile Transportation 
Co. v. City of Mobile, 187 U.S. 479, 23 S.Ct. 170, 47 L.Ed. 266 (1903); Shively v. Bowlby, 152 U.S. 1, 14 S.Ct. 548, 38 
L.Ed. 331 (1894); Goodtitle ex dem. Pollard v. Kibbe, 50 U.S. (9 How.) 471, 13 L.Ed. 220 (1850); and Pollard v. 
Hagan, 44 U.S. (3 How.) 212, 11 L.Ed. 565 (1845). The title to swamp and overflowed lands which Florida received in 
the 1850s and thereafter was vested in the Board of Trustees for the Internal Improvement Fund of Florida by the 
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legislature. The title to sovereignty lands at this point remained in the legislature as a public trust. Illinois Central 
Railroad v. Illinois, 146 U.S. 387, 13 S.Ct. 110, 36 L.Ed. 1018 (1892); Broward v. Mabry, 58 Fla. 298, 50 So. 826 
(1909); State v. Black River Phosphate Co., 32 Fla. 82, 13 So. 640 (1893). These lands differ from other state lands. 
Sovereignty lands are for public use, "not for the purpose of sale or conversion into other values, or reduction into 
several or individual ownership." State v. Gerbing, 56 Fla. 603, 608, 47 So. 353, 355 (1908). Even after title to 
sovereignty lands was subsequently assigned to the Trustees, their authority to dispose of the land was rigidly 
circumscribed by court decisions and was separate and distinct from their authority to dispose of swamp and 


overflowed lands.[2] We answered the first certified question in the *343 negative when we held in Martin, 93 Fla. at 
573, 112 So. at 286-87 that:


343


The State Trustee defendants cannot, by allegation, averment or admission in pleadings or otherwise 
affect the legal status of or the State's title to sovereignty, swamp and overflowed or other lands held by 
the Trustees under different statutes for distinct and definite State purposes... . The subsequent vesting 
of title to sovereignty lands in the Trustees for State purposes under the Acts of 1919 or other statutes 
does not make the title to sovereignty land inure to claimants under a previous conveyance of swamp 
and overflowed lands by the State Trustees who then had no authority to convey such sovereignty 
lands and did not attempt or intend to convey sovereignty lands.


Further,


[i]f by mistake or otherwise sales or conveyances are made by the Trustees of the Internal 
Improvement Fund of sovereignty lands, such as lands under navigable waters in the State or tide 
lands, or if such Trustees make sales and conveyances of State School lands, as and for swamp and 
overflowed lands, under the authority given such Trustees to convey swamp and overflowed lands, 
such sales and conveyances are ineffectual for lack of authority from the state.


Id. at 569, 112 So. at 285 (citations omitted).


The court below relied in part on the provisions of section 197.228(2), Florida Statutes (1981), which provides:


(2) Navigable waters in this state shall not be held to extend to any permanent or transient waters in the 
form of so-called lakes, ponds, swamps or overflowed lands, lying over and upon areas which have 
heretofore been conveyed to private individuals by the United States or by the state without reservation 
of public rights in and to said waters.


We do not agree that this section is pertinent to the issues at hand. We are dealing with navigable rivers not "so-called 
lakes, ponds, swamps, or overflowed lands." We are not persuaded that the legislature intended by this statute to 
divest the state of title to navigable waters which were not, or could not be, conveyed to private owners. To accept this 
position would mean, inter alia, that if a navigable river gradually and imperceptively changed its course onto 
previously conveyed lands, the navigable river would become private property and the public would retain the dry river 
bed. The high and low water marks of navigable waters change over time, but these natural changes do not divest the 
public of ownership of the navigable waters. Bonelli Cattle Co. v. Arizona, 414 U.S. 313, 94 S.Ct. 517, 38 L.Ed.2d 526 
(1973); Municipal Liquidators, Inc. v. Tench, 153 So.2d 728 (Fla. 2d DCA), cert. denied, 157 So.2d 817 (Fla. 1963).


The second certified question pertains to the effect of the Trustees' later acquisition of legal title to sovereignty lands 
encompassed within previously conveyed swamp and overflowed lands. This question was also addressed and 
answered in Martin, as the quotations above show. Not only is there no legal estoppel to the Trustees' claim of 
ownership in sovereignty lands, but the Trustees are prohibited by case law from surrendering state title to sovereignty 
lands based on a prior conveyance of swamp and overflowed lands. Sovereignty lands cannot be conveyed without 
clear intent and authority, and conveyances, where authorized and intended, must retain public use of the waters. 
Martin, Mabry. The fact that a deed of swamp and overflowed lands does not explicitly exempt sovereignty lands from 
the conveyance does not show that the Trustees intended to convey sovereignty lands encompassed within the 
swamp and overflowed lands being conveyed. Further, because grantees of swamp and overflowed lands took with 
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notice that such grants did not convey sovereignty lands, neither they nor their successors have any moral or legal 
claim to these lands. Martin, 93 Fla. at 569-73, 112 So. at 285-87.


The final certified question is whether the Marketable Record Title Act (MRTA), chapter 712, Florida Statutes, operates 
*344 to divest the state of title to sovereignty lands. Respondents and the courts below rely on Odom v. Deltona Corp.,
341 So.2d 977 (Fla. 1976), for the proposition that the state's title to navigable water beds previously conveyed as 
swamp and overflowed lands is extinguished by MRTA. This reliance is misplaced. In Odom we rejected the state's 
argument that the notice of navigability concept applied to the grantees of swamp and overflowed lands under certain 
trustees' deeds because "it seems absurd to apply this test to small, non-meandered lakes and ponds of less than 140 
acres and, in many cases, less than 50 acres in surface." Id. at 988. The ground on which Odom rests is this factual 
determination that the small lakes and ponds at issue were non-navigable, non-sovereignty lands. Unfortunately, even 
though this factual determination controlled and resolved the case, we went on to answer irrelevant arguments put to 
us by the parties and in answering one such argument concluded that MRTA was applicable to sovereignty lands 
encompassed within conveyances of swamp and overflowed lands and that the claims of trustees "to beds underlying 
navigable waters previously conveyed are extinguished by the Act." Id. at 989. The statements concerning the effect of 
MRTA on navigable waterbeds were dicta and are non-binding in the instant case inasmuch as there were no 
navigable waterbeds at issue in Odom. See Askew v. Sonson, 409 So.2d 7 (Fla. 1981), where we requested and 
received briefs on the effect of MRTA on sovereignty lands. On reflection, and citing Odom, we declined to rule "on the 
question of whether a private owner's title to what had been sovereignty lands could be perfected by MRTA prior to the 
effective date of the 1978 amendment." Id. at 9. See also City of Miami v. St. Joe Paper Co., 364 So.2d 439, 445, 449 
(Fla. 1978), appeal dismissed, 441 U.S. 939, 99 S.Ct. 2153, 60 L.Ed.2d 1040 (1979).


344


The issue of whether MRTA is applicable to sovereignty lands is squarely presented here. The issue has two prongs. 
The first is whether the legislature intended to overturn the well-established law that prior conveyances to private 
interests did not convey sovereignty lands encompassed within swamp and overflowed lands being conveyed. We 
must assume that the legislature knew this well-established law when it enacted MRTA. We are persuaded that had 
the legislature intended to revoke the public trust doctrine by making MRTA applicable to sovereignty lands, it would 
have, by special reference to sovereignty lands, given some indication that it recognized the epochal nature of such 
revocation. We see nothing in the act itself or the legislative history presented to us suggesting that the legislature 
intended to casually dispose of irreplaceable public assets. The legislative purpose of simplifying and facilitating land 
title transactions does not require that the title to navigable waters be vested in private interests. Because we conclude 
that the legislature did not intend to make MRTA applicable to sovereignty lands, we do not address the second prong 
of whether the legislature could constitutionally make such an ex post facto divestment of sovereignty lands without 
explicitly basing it on the public interest. We note, however, although article X, section 11 of the Florida Constitution 
was adopted after the passage of MRTA, that section 11 is largely a constitutional codification of the public trust 
doctrine contained in our case law.


Finally, we agree with the district court in Mobil Oil that respondent Mobil's counterclaim was in rem in nature and local 
only to Polk County Circuit Court.


In summary, we hold that conveyances of swamp and overflowed lands do not convey sovereignty lands 
encompassed therein, that such conveyances without exemption of sovereignty lands do not legally estop the state 
from asserting title to sovereignty lands, and that MRTA, as originally enacted and subsequently amended in 1978, is 
not applicable to sovereignty lands.


We approve the portion of Mobil Oil holding that jurisdiction rested in Polk County and quash the remainder. We quash 
entirely Coastal Petroleum v. *345 American Cyanamid. The cases are remanded for further proceedings consistent 
with this opinion.


345


It is so ordered.


ADKINS, OVERTON and EHRLICH, JJ., concur.
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BOYD, C.J., dissents with an opinion, in which McDONALD, J., concurs in part and dissents in part with an opinion.


BOYD, Chief Justice, dissenting.


Because I find that the circuit court and the district court were correct in their resolution of these quiet-title lawsuits, I 
must respectfully dissent. I can find no basis for holding that the deeds to the lands in question in these cases, which 
were duly executed by authorized public officials over one hundred years ago, may now be called into question under 
the public-trust doctrine or any other theory. I would approve the decisions of the district court of appeal.


The petitioners argue that the lands at issue in these quiet title actions, or some portions of them, lie below the high 
water marks of and thus constitute parts of the beds of certain rivers and streams that are in fact navigable and are 
therefore the property of the state by virtue of the public trust doctrine. The petitioners assert that the Trustees of the 
Internal Improvement Fund did not have authority to alienate lands underlying the waters of inland rivers and streams 
at the time of the execution of the Trustees' deeds forming the origins of the chains of title under which the various 
respondents claim ownership of the lands in question.


The essential fact upon which this case turns is that the lands were conveyed into private ownership without 
reservation of those portions underlying navigable waters. The legal descriptions in the deeds constituting the origins 
of the chains of title under which the respondents claim encompassed the lands in question. These deeds described 
the property to be conveyed by reference to the official government survey. These government surveys were made for 
the purpose of determining the proper classification of public lands in Florida, including a determination of what lands 
were swamp and overflowed lands and where navigable rivers and other bodies of water were located. The official 
surveys made in Florida were used by state and federal land officials as the basis for selecting the parcels to be 
patented to the state by the United States government as swamp and overflowed lands. South Florida Farms Co. v. 
Goodno, 84 Fla. 532, 94 So. 672 (1922). The original United States government surveyors were instructed to locate 
and meander all navigable rivers and other bodies of water. Lopez v. Smith, 145 So.2d 509 (Fla. 2d DCA 1962). The 
official surveys containing no meandering showing navigable rivers, the federal patents issued pursuant to 
congressional authorization under the Swamp and Overflowed Lands Act of 1850, the official state requests for such 
patents, and the Trustees' deeds of the lands in question as swamp and overflowed lands, taken together, constitute 
official, contemporaneous determinations that the lands in question were swamp and overflowed lands and that any 
waters lying thereon were not navigable. The Trustees' determination that land is of a character that gives them the 
authority to sell it is not subject to collateral attack. Pembroke v. Peninsular Terminal Co., 108 Fla. 46, 146 So. 249 
(1933).


The cases upon which the petitioners place their principal reliance are Martin v. Busch, 93 Fla. 535, 112 So. 274 
(1927); Broward v. Mabry, 58 Fla. 398, 50 So. 826 (1909); and State ex rel. Ellis v. Gerbing, 56 Fla. 603, 47 So. 353 
(1908). However, many of the principles of law stated in these cases have been modified or at least qualified by later 


decisions. Moreover, these cases are factually distinguishable from the present case.[1] At the least it can readily be 
said that none of these cases *346 supports the proposition that land underlying a navigable river or stream simply 
cannot, as a matter of law, be conveyed into private ownership. To the contrary, the cited cases recognize that such 
lands, notwithstanding the fact that the state may have obtained title by virtue of its sovereignty, may be conveyed 
when the authority and intention to do so are clear. As has already been shown, there was authority and intent to 
convey the lands in question.


346


Numerous cases recognize that the state may convey the title to submerged sovereignty lands into private ownership, 
so long as the public trust safeguarding the rights of the public to the use and benefit of the waters is not violated. See, 
e.g., Gies v. Fischer, 146 So.2d 361 (Fla. 1962); Holland v. Fort Pierce Financing & Construction Co., 157 Fla. 649, 27 
So.2d 76 (1946); Pembroke v. Peninsular Terminal Co., 108 Fla. 46, 146 So. 249 (1933); Tampa N.R.R. v. City of 
Tampa, 104 Fla. 481, 140 So. 311 (1932); State ex rel. Buford v. City of Tampa, 88 Fla. 196, 102 So. 336 (1924). The 
right of the public to the use of the water is the inalienable portion of sovereign ownership under the public trust 
doctrine. Florida law has long recognized that it is not necessary for the state to retain absolute ownership of the bed 
of a river in order to retain the control of the use of the surface waters for the benefit of the public.
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The petitioners argue that the trial court should have allowed them to present evidence that the lands in question are 
under waters that were in fact navigable at the time of the original deeds from the state. Such evidence, they argue, 
would overcome the presumption of non-navigability arising from the lack of meandering in the survey. The fact of 
navigability at that time, they argue, would establish that the trustees had no authority to deed the river beds and 
would establish the sovereignty land reservation which they say exists as a matter of law. However, summary 
judgment without receiving such evidence was proper.


The title to land should rest upon a grant, not upon an evidentiary fact. Pembroke v. Peninsular Terminal Co. As I have 
stated above, the Trustees in making the deeds from which the respondents' titles derive made official determinations 
of the character of the lands and those determinations are not now subject to question. The petitioners have cited the 


noted treatise by Dean Maloney and others[2] for the proposition that the early official surveyors encountered difficulties 
which may account for the lack of meandering of rivers later known to be navigable in fact. Actually, the cited work 
offered this historical observation as a possible explanation for the fact that so many of Florida's inland lakes were not 
shown on the surveys. It is highly unlikely that the surveyors would have allowed the problems of swampy shorelines, 
snakes, and other hazards to deter them from noting the presence of an obviously navigable river. Thus it is 
appropriate to apply the concept stated in Odom v. Deltona Corp., 341 So.2d 977, 988 (Fla. 1977), that we should 
presume that the official surveyors did their work correctly, conscientiously, and as instructed.


The majority accepts the petitioners' argument that the trial court's judgment quieting title to the lands in question in the 
respondents violates the public trust doctrine by divesting the public of its common-law rights to the use and benefit of 
navigable waters. However, there is no such divestment of the public rights of use and benefit of the waters.


Contrary to the assertions of the petitioners and as discussed above with citations of authority, a determination that the 
bed of a river or stream is in private ownership does not divest the public of its rights in the use and benefit of the 
water for purposes such as transport, fishing, floating, and swimming if the river or stream is in fact useful for such 
purposes. When a riparian owner *347 holds title to the land between high-water mark and the thread of the stream (or 
owns both banks and the bed from high-water mark to high-water mark), such title is held subject to a servitude in 
favor of the public to pass over the water in boats if such use of the water is possible. Moreover, this public right does 
not depend on the river being in fact navigable in the sense of being useful for navigation for commercial purposes. 
Thus, to the extent that the original Trustees' deeds are taken as a determination that the rivers were not navigable, 
any such determination has no effect on public rights in the waters today if the waters are now in fact useful for 
navigational purposes. The Trustees deeded away only the proprietary interest in the submerged land. The right to the 
use of the overlying waters was inalienable under the public trust doctrine. Even if a river or stream is not navigable in 
the commercial sense but is used or useful for lesser degrees of navigation by small vessels, such as boats, canoes, 
and rafts, commonly employed in the recreational uses of rivers and streams, then the public retains the right to the 
use of the waters for such purposes. See, e.g., Elder v. Delcour, 364 Mo. 835, 269 S.W.2d 17 (1954).


347


Even were I to agree that the Trustees needed and lacked specific legislative authority to execute the deeds in 
question on the ground that the properties were sovereignty lands rather than swamp and overflowed lands, I believe 
that the doctrine of estoppel would support the lower courts' declaration of respondents' ownership. Florida law 
recognizes that where a grantor conveys land by mistake, he is estopped to later deny that he intended the 
conveyance as expressed in the deed. This principle has even been applied in a case where the Trustees not only 
made a mistake, but asserted that they lacked legislative authority to convey the lands in question. Trustees of the 
Internal Improvement Fund v. Lobean, 127 So.2d 98 (Fla. 1961). See also Trustees of the Internal Improvement Fund 
v. Wetstone, 222 So.2d 10 (Fla. 1969); Trustees of the Internal Improvement Fund v. Claughton, 86 So.2d 775 (Fla. 
1956). Moreover, a deed will be held valid if the grantor, lacking authority to make the deed at the time, later acquires 
title or acquires the authority to alienate the property. That situation also obtains here.


The circumstances of these cases show that the doctrine of estoppel is properly applied here; these are classic cases 
for application of the doctrine of estoppel. The deeds were executed in 1883. At various times following that date, the 
respondents or their predecessors in title engaged in acts evincing the intent to exercise dominion and control over the 
lands in question. Some of the respondents or their predecessors in title have engaged in mining operations on the 


Page 6 of 9Coastal Petroleum v. American Cyanamid, 492 So. 2d 339 - Fla: Supreme Court 1986 - G...


5/8/2013http://scholar.google.com/scholar_case?case=10930961277181574893&q=coastal+petroleu...







lands in question. If the Trustees disputed the respondents' title, they should have taken action to enjoin such 
operations and to evict the respondents long before this. The law should not come to the aid of one who is not diligent 
in asserting his own rights.


The respondents' "sovereignty-lands" argument fails for another reason. In 1819, the territorial legislature of Florida 
adopted a statute declaring the common law of England to be of force in Florida. The statute, in modified form but 
unchanged as to substance, is still in effect and is now codified as section 2.01, Florida Statutes (1985), and provides 
as follows:


The common and statute laws of England which are of a general and not a local nature, with the 
exception hereinafter mentioned, down to the 4th day of July, 1776, are declared to be of force in this 
state; provided, the said statutes and common law be not inconsistent with the Constitution and laws of 
the United States and the acts of the Legislature of this state.


Thus English common-law rules concerning land ownership and land transfers, as they developed up until July 4, 
1776, were, have been, and continue to be the law in Florida unless and until modified by statute or court decision.


*348 Even if we accept, as the majority does, the proposition that title to lands underlying navigable rivers was vested 
in the state upon admission into the Union, this does not compel acceptance of the further proposition that such lands 
were then inalienable under the public trust doctrine. From medieval times right on through the eighteenth century, the 
common law of England recognized land grants and land deeds vesting title to land underlying non-tidal but navigable 
rivers in private riparian owners. See Hardin v. Jordan, 140 U.S. 371, 11 S.Ct. 808, 35 L.Ed. 428 (1891). Therefore, at 
the time of Florida's admission into the Union, there was no impediment to the execution of deeds of such lands into 
private ownership. The fact that in other American jurisdictions, courts modified the English common law by imposing 
a public trust on the state's ownership of such lands, see, e.g., Illinois Central R.R. v. Illinois, 146 U.S. 387, 13 S.Ct. 
110, 36 L.Ed. 1018 (1892), could not have affected the land law of Florida, which still followed the English common-
law rules. The earliest Florida court decision the majority is able to cite in support of the existence of the public trust 
doctrine is State v. Black River Phosphate Co., 32 Fla. 82, 13 So. 640 (1893), which was not decided until after the 
execution of the deeds in question in these cases.


348


In addition to the common-law rule allowing for grants of river bottom land to riparian owners, notice should also be 
taken of the effect of chapter 791, Laws of Florida (1856), in which the state expressly divested itself of and granted to 
riparian landowners "all right title and interest to all lands covered by water, lying in front of any tract or land ... lying 
upon any navigable stream ... as far as the edge of the channel, and hereby vest the full title to the same in and unto 
the riparian proprietors." Sixty-five years later, the legislature amended the statute to provide that the title would not 
vest unless and until such a riparian owner had filled in or permanently improved such submerged land. Ch. 8536, 
Laws of Fla. (1921). But in the meantime, many riparian proprietors, in reliance on the 1856 legislation, had exercised 
dominion and control over various lands underlying navigable waters, for purposes other than the building of wharves 
and so forth, as envisioned when the 1856 legislation was passed. Decisions of this Court construing the 1856 act 
recognized that the state could grant the proprietary interest in the submerged lands without violating the public trust 
for protection of public rights in the use of the waters. See, e.g., Alden v. Pinney, 12 Fla. 348 (1869); Geiger v. Filor, 8 
Fla. 325 (1859).


The decisions of The Florida Supreme Court from 1856 up until 1893 demonstrate that Florida followed the English 
common-law rules that land under navigable tide waters was titled in the sovereign, but could be alienated subject to 
public rights of navigation and fishing; and that the title to land underlying navigable inland rivers could be held in 
private hands subject to similar public rights. See State v. Black River Phosphate Co., 27 Fla. 276, 9 So. 205 (1891); 
Bucki v. Cone, 25 Fla. 1, 6 So. 160 (1889); Sullivan v. Moreno, 19 Fla. 200 (1882); Rivas v. Solary, 18 Fla. 122 (1881).


As the foregoing discussion of legal authorities shows, the suggestion that the state must hold title to all lands 
underlying navigable rivers and streams in order to protect the rights of the public to the use and enjoyment of the 
waters is based on a misconception. As in many other areas of property law, the law recognizes various degrees of 
legal rights and interests in the same property and does not demand that one person hold the entire "bundle of sticks." 
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The sovereign trust in favor of the public to use navigable waters for fishing, navigation, and recreation can be 
preserved inviolate even though the beds of such rivers and streams be titled in private owners.


Some of the petitioners and amici curiae in these cases, as well as observers in the communications media and 
among the public generally, have inaccurately suggested that the state must have title in order to protect wetlands 
from environmental damage. However, the legal proposition that *349 parts of the lands underlying rivers or streams 
are in private ownership has nothing whatsoever to do with the plenary power of the legislature to regulate the use of 
such property for the purpose of protecting the natural environment. The scope of that regulatory authority is very 
broad and fully adequate to the purpose of protecting Florida's environment against harmful activities. See, e.g., 
Atlantic International Investment Corp. v. State, 478 So.2d 805 (Fla. 1985); Graham v. Estuary Properties, Inc., 399 
So.2d 1374 (Fla. 1981), cert. denied, 454 U.S. 1083, 102 S.Ct. 640, 70 L.Ed.2d 618 (1982).


349


Contrary to the various suggestions that the present cases pertain to issues of environmental protection, it should be 
made known that what these cases involve is money. If the Board of Trustees is able on remand to succeed in 
showing the rivers in question to have been in fact navigable in 1845, then the Board's title to the submerged lands will 
be confirmed. In that case the Board's leases to Coastal Petroleum may be held valid. Contrary to suggestions of 
ecological concern, there is no showing that if the board prevails, phosphate mining will cease. As lessee, Coastal 
Petroleum's only interest in these lands is to extract mineral royalties. Thus any lingering notions that these cases 
concern ecology should be dispelled. These cases concern money and the question of who gets it.


Much has been written and spoken, in the communications media and elsewhere, concerning the legal issues in this 
case and the related political issues. Many have suggested that the courts are being asked to give away state-owned 
lands. The truth is that the lands in question here, as well as other lands, were legally conveyed by authorized state 
officials. It may very well be the case that in doing so, public officials failed to exercise care and diligence on behalf of 
the public. But the fact that decisions of former officials were unwise is no reason to now penalize innocent purchasers 
who paid market value and relied upon state officers' authority to sell. I can see no constitutionally permissible basis 
for the state to recover such lands except by purchase or by eminent domain based on a public purpose and the 
payment of just compensation.


There has also been much public discussion of the effect of the Marketable Record Title Act. I agree with the district 
court's holding that MRTA applies with the same force to land claims of the state as to those of private claimants. The 
law was intended to apply and should apply to all real estate claims without an exception for those of the state. Under 
MRTA, the claims of the state in these cases are asserted too late and cannot be revived. If private claimants were to 
seek to call into question the deeds of an ancestor given over one hundred years ago, based on mistakes, 
reservations or infirmities not preserved by re-recording under the statute, such claims would be barred under MRTA. 
The same rule should apply against the state because of the overriding interest in the stability and marketability of land 
titles.


Constitutional protection of private property rights is an essential feature of our form of government and our society. 
Whenever the awesome power of government is used to extract from people their lives, liberties, or property, their only 
refuge is in the courts. The circuit court orders in these cases correctly preserved the vested rights of real property 
owners against attempted state confiscation. The district court was in my view correct in affirming those circuit court 
judgments. I would approve the district court decisions. I therefore respectfully dissent.


McDONALD, J., concurs in part and dissents in part with an opinion.


McDONALD, Justice, concurring in part and dissenting in part.


I concur with Justice Boyd's dissent on all issues except to the effect of the Market Record Title Act. I do not believe it 
applicable to the beds of navigable rivers and streams and would not extend Odom v. *350 Deltona Corp., 341 So.2d 
977 (Fla. 1977) beyond the facts of that case.


350
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[1] A meander line creates a rebuttable presumption of navigability but is not necessarily a boundary line unless it is expressly made 
one of the calls of the boundary. However, 


where a meander line is run under State authority for the purpose of identifying, locating and establishing the true line of ordinary high 
water mark of a body of navigable water, and the lands below high water mark are sovereignty lands, and the lands above high water 
mark are swamp and overflowed lands or other uplands subject to ordinary private ownership, in such case the meander line, if so 
intended and if duly and fairly ascertained and established, becomes, and, unless duly impeached, continues to be, a boundary line 
limiting the extent of conveyances of the adjacent uplands or of permissible grants or conveyances of the sovereignty lands below 
ordinary high water mark.


Martin v. Busch, 93 Fla. at 565, 112 So. at 284.


[2] See discussion and cases cited in Comment, Unfinished Business — Protecting Public Rights to State Lands From Being Lost 
Under Florida's Marketable Record Title Act, 13 Fla.St.U.L.Rev. 599, 606-08 (1985).


[1] An obvious distinction is that the most recent of the cited cases was decided nearly sixty years ago. None of these cases involved 
nearly one hundred years of state acquiescence in a private person's exercise of ownership rights over the lands in question.


[2] F. Maloney, S. Plager, and F. Baldwin, Water Law and Administration: The Florida Experience (1968).
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TN 6.01.02  Unincorporated Church  (Rev. 12/00) 
 


A. Title Vested in Trustees of Unincorporated Church 
 


Title to the property was conveyed to trustees for an unincorporated church. The deed is silent as 
to the power or authority of the trustees to convey the property. Later the church incorporated and 
the trustees conveyed to the church corporation. The church corporation now proposes to sell the 
property. 
 


For issuing a title policy, in addition to obtaining a properly executed deed by the church 
corporation, the Fund Member should carefully examine the articles of incorporation and bylaws to 
determine whether there are any special requirements for the conveyancing of the church 
property. This procedure is similar to that involved when there is a deed by any other corporation not 
for profit.  See TN 11.08.04; Lensa Corp.  v. Poinciana Gardens  Assn.,  765 So.2d  296 (Fla. 4th 
DCA 2000) (setting aside sale by corporation not for profit when required approval was not 
obtained). 
 


As to the deed by the church trustees to the church corporation, Sec. 692.101, F.S., which 
grants to the trustees of unincorporated churches “full power and authority to convey and mortgage” 
real property transferred to them by deed or other instrument, may be relied on without 
documentation of the authority and approval for them to convey the title. In a current transaction, 
where the trustees would be conveying church property to a third party, for insuring title, proper 
documentation of the authority of the trustees to convey and any required approval by governing 
boards, members and/or a denomination should be recorded. See TN 6.02.01 and TN 6.03.01. 
 


B. Title Vested in Name of Unincorporated Church 
 


John Smith deeded the property to Lemon Community Church. This is an unincorporated 
church. Later John Smith deeded the property by a “corrective deed” to certain named trustees for the 
Lemon Community Church. Still later the church was incorporated as a Florida corporation not for 
profit. The trustees deeded the property to the church corporation. Now the church corporation 
proposes to sell the property. 
 


A deed  to an unincorporated voluntary association  (church) is usually  invalid  since an 
association is not a legal entity capable of acquiring title to real property. See TN 10.04.05. 
Frequently a lawsuit becomes necessary to resolve the title issues and render the title insurable. 
See TN 12.02.03. However, The Fund's position is that the title may be insured based on a deed by the 
church corporation, provided underwriting guidelines discussed above are followed. The original 
deed was probably void for want of a grantee and therefore may be ignored. 
 


The specifics of such a title should be discussed with and approved by a Fund underwriting 
counsel before insuring without a court confirmation of the validity of the title. See Title Standard 
3.1. 
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PARKER, Acting Chief Judge.


Gary and Sherrilyn Kroitzsch (the Tenants) appeal the portion of the amended final judgment which ordered them to 
vacate a residence in Safety Harbor. D. Bruce Steele and Thomas G. Sjursen (the Buyers) appeal the portion of the 
amended final judgment which denied their claims for rent. We reverse the order of eviction, rendering the claims for 
rent moot.


The following evidence was adduced during a bench trial. The Tenants bought their home in 1973, and have lived in 
the home exclusively and continually during the last twenty-seven years. In 1990, as a result of the Tenants' financial 
difficulties, a mortgage foreclosure action was filed seeking the judicial sale of the home. The Tenants filed a 
bankruptcy petition during the pendency of the foreclosure action, but the court entered summary final judgment for 
foreclosure in favor of the mortgagee, Home Savings of America, F.A. (Home Savings). As a result of this judgment, a 
judicial sale of the property occurred in 1992, with a certificate of sale and certificate of title issued to Home Savings. 
Home Savings subsequently conveyed title to the property to the Federal National Mortgage Association (FNMA).


In order to obtain possession of the residence from the Tenants, Home Savings caused to have issued a writ of 
possession in 1992. Contemporaneous with this event, the Tenants settled an unrelated lawsuit with a physician for 
$50,000. Thereafter, the Tenants negotiated with FNMA for the repurchase of their home, in which they were still 
living, utilizing the funds from the settlement. Mr. Kroitzsch testified that, because the sales price was less than the 
debt previously owed under the mortgage foreclosure, the Tenants were advised that a party with a different name 
should repurchase the residence. Mr. Kroitzsch contacted his stepfather, Robert Varner, who agreed to submit a 
contract to FNMA in his name and purchase the residence using the Tenants' settlement funds. Although Mr. Kroitzsch 
admitted that he believed that a federal tax lien which was pending against him would have attached to the property if 
title were in his name, Mr. Kroitzsch asserted that the lien did not influence his decision to have Varner purchase the 
residence. Arrangements were hastily made between the Tenants' attorney, the title company, and Varner, resulting in 
the conveyance of the home by FNMA to Varner in June 1992 by special warranty deed.


Varner thereafter advised Mr. Kroitzsch that Varner needed a lease for "tax purposes," and Mr. Kroitzsch signed the 
lease agreement as a favor to Varner. The lease extended for one year commencing July 13, 1992, and provided for 
rent in the amount of $600 per month. Paragraph 17 *516 of the lease reads, in pertinent part: "Should Lessee remain 
in possession of the demised premises with the consent of Lessor after the natural expiration of this lease, a new 
month-to-month tenancy shall be created between Lessor and Lessee which shall be subject to all terms and 
conditions hereof...." Paragraph 21 provides: "The covenants and conditions herein contained shall apply to and bind 
the heirs, legal representatives and assigns of the parties hereto...." Mrs. Kroitzsch did not sign the lease, the lease 
was not witnessed, and neither rent nor a security deposit was ever requested by Varner or paid by the Tenants. After 
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the lease was executed, Varner paid the ad valorem taxes annually. The Tenants no longer insured the property and 
continued to reside in the residence.


In the latter part of 1996, Varner went to Sunshine Family R.V., Inc. (Sunshine Family), shopping for a recreational 
vehicle (RV). During several return trips, Varner negotiated for the purchase of an RV with Steele, who was a principal 
of Sunshine Family, and Sjursen, who was a friend of Steele's. Varner eventually entered into a contract with Steele 
and Sjursen, the Buyers, which provided for the sale of the Tenants' residence to the Buyers in exchange for an RV 
and $37,500.


During the negotiations leading to the execution of the contracts, and between the date of execution and the closing, 
Varner advised the Buyers that the home was occupied by the Tenants and provided the Buyers with a copy of the 
lease. Varner explained to the Buyers that the Tenants were in arrears on rent, and the Buyers agreed that Varner 
would take the necessary steps to remove the Tenants from possession and that the mortgage payments would not 
start until the Tenants' possession was terminated. Neither of the Buyers inquired as to how much rent was due, as to 
why the lease was for only one year, or as to why Varner had to take action to regain possession. Prior to the closing, 
the Buyers checked the courthouse records, which showed that Varner was the owner of the property, and obtained 
title insurance which did not cover "[r]ights or claims of parties in possession not shown by the public records." The 
Buyers also drove by the home on more than one occasion, noting that the home was being occupied.


The Buyers' closing statement contained no proration for rent due from any tenant. Sixteen days after the closing, 
Varner executed an affidavit of no liens, which provided: "The affiant is in full and exclusive constructive or actual 
possession of the above described premises and has no knowledge of any claim or assertion of title to those 
premises, other than: the interest of a tenant, GARY KROITZSCH." Neither the Buyers nor anyone acting on their 
behalf contacted the Tenants until long after the closing on the purchase of the residence from Varner.


In January 1997, Varner delivered to the Tenants a three-day eviction notice, alleging rent due in the amount of 
$33,000. Varner took no further action regarding possession of the residence, and the Tenants remained in the 
residence. The Buyers, after waiting almost six months, served another three-day notice letter. When the Tenants 
refused to vacate, the Buyers filed a complaint and amended complaint for eviction against the Tenants and added 


additional counts to recover rent and for trespass.[1]


The trial court entered an amended final judgment granting the Buyers' eviction claim and denying the Buyers' claim 
for unpaid rents and trespass. The final judgment contained the following findings:


2. The Defendant, Gary Kroitzsch, admitted that he had engaged in a purposeful plan to have the 
record title to the property placed in his father-in-law's name rather than his *517 own, he continued to 
allow the property to remain this way for a period of years making no attempt to record any evidence of 
his purported ownership interest or to alter the title.


517


3. The Defendant, Gary Kroitzsch, asserts that he did not engage in this course of conduct as part of a 
scheme to avoid creditors, yet his testimony reveals that he believed the Federal Tax Lien pending 
against him would have attached to property such as the home put in his name.


. . . .


5. With the aforementioned facts presented the Defendant wants to assert the Plaintiffs were or should 
have been on notice of his interest in the property purely on the basis that he was living in the home 
and they were aware of it. This Court is very skeptical of the proposition that knowledge of possession 
constitutes notice sufficient to require the buyer to contact those in possession. It may indeed be a 
factor which would require some reasonable inquiry and in this case the Plaintiffs did make efforts to 
determine the facts. The Seller's explanations regarding the occupants [sic] status were reasonable, 
particularly in light of the "false lease" which was created in part by the Defendant's own signature.
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Like the trial court, we question the motives of the Tenants in this repurchase/lease arrangement with this property. 
However, the first hurdle this court must address is the reasonable inquiry the Buyers were required to make to assert 
a superior ownership interest in the property.


It is a basic tenet of property law that successors to legal title take title subject to those equitable interests of which 
they have notice. See Hoyt v. Evans, 91 Fla. 1053, 1055, 109 So. 311, 311 (1926). Actual possession is constructive 
notice to all the world or anyone having knowledge of said possession of whatever rights the occupants have in the 
land. Such possession when open, visible, and exclusive, will put upon inquiry those acquiring any title to or a lien 
upon the land so occupied to ascertain the nature of the rights the occupants really have in the premises.


Lee County Bank v. Metropolitan Life Ins. Co., 126 So.2d 589, 592 (Fla. 2d DCA 1961) (quoting Carolina Portland 
Cement Co. v. Roper, 68 Fla. 299, 303, 67 So. 115, 116 (1914)).


Volume 77 of American Jurisprudence Second, Vendor and Purchaser, § 473 provides:


Generally, possession of real estate is not notice of a claim not asserted, and if proper inquiry is made, 
and information concerning the rights of the possessor is withheld or concealed, possession will be 
notice only of the fact of possession and not of the rights of the possessor so concealed. The 
investigation should, however, be a reasonable one. The inquiry should be made directly of the person 
in possession, since such person is the one interested and from whom the proper information will be 
acquired; it is insufficient to make the inquiry as to the possessor's right from the vendor whose interest 
it is to conceal the true state of facts, and it is likewise insufficient to inquire merely of persons living in 
the neighborhood.


(Emphasis added). See also Bright v. Buckman, 39 F. 243, 244 (N.D.Fla.1889); Humble Oil & Ref. Co. v. Laws, 272 
So.2d 841 (Fla. 1st DCA 1973).


In Humble Oil, a prospective purchaser contracted to purchase an oil, gas, and mineral lease with the record owners of 
a property inhabited by tenants who had executed an unrecorded contract for sale of the property and rights with the 
record owners. See 272 So.2d at 842. During negotiations with the prospective purchaser, *518 the record owner 
remarked that she did not think she owned any mineral rights. The prospective purchaser observed that the property in 
question was inhabited and being cultivated, but ended his inquiry into the tenants' rights with a record search. The 
First District affirmed the trial court's determination that the tenants' possession put the prospective purchaser on 
notice of their interest in the land. Id. at 842-43. The court explained:


518


[The] prospective purchaser, having knowledge of the possession of the realty by the ... lessees, was 
required to inquire as to the full terms and conditions of their lease, including their right to purchase.... 
[The prospective purchaser] did not visit the property or make any inquiry other than as reflected by the 
courthouse records.


Id.


In this case, it is undisputed that the Buyers checked the official property records at the courthouse, obtained a copy of 
the purported lease between Varner and the Tenants, obtained title insurance, and drove by the property to ascertain 
that the residence was occupied. The question for this court to resolve is whether those actions constituted reasonable 
inquiry. We conclude that there were sufficient red flags raised in this residential purchase to require further inquiry by 
the Buyers.


The one-year lease agreement Varner showed to the Buyers was dated July 1992, signed by Mr. Kroitzsch only, and 
had not been witnessed. Although Varner represented that the Tenants were past due on the rent, the Buyers did not 
obtain an estoppel letter from the Tenants prior to the closing. Additionally, the Buyers never inquired about the 
amount of rent claimed to be unpaid, and the closing statement for the purchase of the property contained no proration 
of rent.


Page 3 of 4Kroitzsch v. Steele, 768 So. 2d 514 - Fla: Dist. Court of Appeals, 2nd Dist. 2000 - Google...


5/7/2013http://scholar.google.com/scholar_case?case=49245860580051253&q=768+So.2d+514&hl...







The Buyers drove by the property to ascertain that the residence was occupied, but made no effort to contact the 
Tenants to ascertain their interests in the property. In fact, the Buyers made no contact with the Tenants at all until 
months after their purchase of the residence from Varner. The Buyers did not rely upon an affidavit of Varner as to the 
Tenants' possessory interest at closing, as the affidavit was executed by Varner sixteen days after the closing. Finally, 
it is true that the Buyers bought an owner's title insurance policy, but that policy did not protect against the rights of 
parties in possession.


The Buyers relied solely upon the public records, a questionable residential lease agreement, and the representations 
of the seller in ascertaining the Tenants' rights to the property. Like the prospective purchaser in Humble Oil, the 
Buyers failed to make any inquiry with the Tenants as to their rights in the property. We agree with the First District 
that such actions are necessary in cases where red flags are raised in determining the property rights of record owners 
who have tenants, as here. Because we conclude that the Buyers did not conduct a reasonable inquiry into the status 
of the Tenants' possible interest in this property, we reverse the order requiring the Tenants to vacate the property and 
remand for further proceedings in the trial court.


Reversed and remanded.


NORTHCUTT, J., and HAYES, HUGH D., Associate Judge, Concur.


[1] A subsequent amended complaint adding a count for breach of contract against Varner resulted in a default in favor of the Buyers 
against Varner.
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Select Year:   2007  Go


The 2007 Florida Statutes


Title VIII
LIMITATIONS


Chapter 95
LIMITATIONS OF ACTIONS; ADVERSE POSSESSION


View Entire Chapter


95.192  Limitation upon acting against tax deeds.-- 


(1)  When a tax deed has been issued to any person under s. 197.552 for 4 years, no action shall be 
brought by the former owner of the property or any claimant under the former owner. 


(2)  When a tax deed is issued conveying or attempting to convey real property before a patent has been 
issued thereon by the United States, or before a conveyance by the state, and thereafter a patent by 
the United States or a conveyance by the state is issued to the person to whom the property was 
assessed or a claimant under him or her, and the tax deed grantee or a claimant under the tax deed 
grantee has paid the taxes for 4 successive years at any time after the issuance of the patent or 
conveyance, the patentee, or grantee, and any claimant under the patentee or grantee shall be 
presumed to have abandoned the property and any right, title, and interest in it. Upon such 
abandonment, the tax deed grantee and any claimant under the tax deed grantee is the legal owner of 
the property described by the tax deed. 


(3)  This statute applies whether the tax deed grantee or any claimant under the tax deed grantee has 
been in actual possession of the property described in the tax deed or not. If a tax deed has been issued 
to property in the actual possession of the legal owner and the legal owner or any claimant under him or 
her continues in actual possession 1 year after issuance of the tax deed and before an action to eject 
him or her is begun, subsections (1) and (2) shall not apply. 


History.--s. 27, ch. 73-332; s. 201, ch. 85-342; s. 524, ch. 95-147. 
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TN 20.02.03   Designation of Marital Status in Conveyances  


The marital status of a grantee does not usually become important until there is a subsequent 
conveyance. At that time proof of marital status must be determined in connection with homestead 
and the required joinder of the husband in conveyances of a wife's separate property prior to January 
7, 1969.  


If the property could have been homestead, joinder of both spouses is necessary on any 
conveyance or mortgage of it. Art. X, Sec. 4 (c), Fla. Const. 1968 (as amended). Because of the 
question of homestead status, all deeds should show the marital status of the grantor. If the grantor is 
a single person and the deed recites such marital status, the question of homestead is of little 
importance.  


The homestead problem can be eliminated by a recital in the deed of the nonhomestead 
character of the property or by an affidavit in accordance with TN 16.04.08. If the problems are not 
otherwise eliminated, definite proof such as is discussed in TN 20.02.05 or clearance by conveyance 
or judicial action will be necessary.  


The Mutual Indemnification Agreement (see Appendix C of the Title Notes) may be an 
alternative insuring solution subject to Underwriting approval. 
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Mr. Whitney North Seymour, with whom Solicitor General Thacher, Assistant Attorney General Richardson, and 
Messrs. Claude R. Branch, Special Assistant to the Attorney *515 General, and E.T. Burke were on the brief, for 
respondent.


515


MR. JUSTICE ROBERTS delivered the opinion of the Court.


The respondent's predecessor, as United States marshal, on October 9, 1929, levied an execution issued September 
21, 1929, out of the District Court of Idaho, against the petitioner, upon a judgment entered in that court March 7, 
1921, in favor of the United States. On October 10, 1929, the petitioner filed a bill in the same court to restrain the 
marshal from proceeding further under the execution process, on the ground that § 6910 of the Idaho Compiled 
Statutes of 1919 permitted the issuance of execution only within five years from the date of rendition of judgment. The 
District Court, on motion of the United States, dismissed the bill, and the Circuit Court of Appeals affirmed its 


judgment.[1] This Court granted certiorari.[2]


The question presented is whether the Idaho statute, which has been adopted as governing execution process in the 
United States District Court for that State, is applicable to an execution issued on behalf of the United States as a 
judgment plaintiff. The statute follows:


"The party in whose favor judgment is given, may, at any time within five years after the entry thereof, have a writ of 
execution issued for its enforcement."


It has become a part of the law of procedure in the United States court by virtue of § 916 of the Revised Statutes,[3]


which provides:


"The party recovering a judgment in any common-law cause in any district court, shall be entitled to similar remedies 
upon the same, by execution or otherwise, to *516 reach the property of the judgment debtor, as are provided in like 
causes by the laws of the State in which such court is held, or by any such laws which may subsequently be enacted 
and adopted by general rules of such district court; and such courts may, from time to time, by general rules, adopt 
such State laws as may be in force in such State in relation to remedies upon judgments, as aforesaid, by execution or 
otherwise;" and Standing Rule 73 of the District Court which is:


516


"Subject to the provisions of the acts of Congress in relation to executions, judgments in actions at law shall be 
enforced in the same manner as such judgments in the State Courts are enforced, and the State laws in relation to 
executions, sales, exemptions, rights of purchasers, right of judgment creditors and judgment debtors, redemptions, 
liens of judgments and of decrees and proceedings supplementary to execution as said provisions now exist or as they 
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shall exist at the time in question are adopted as rules of this Court; and the Marshal of this Court shall conform his 
proceedings thereto; . . ."


As a result of § 916 and Rule 73, the Idaho statute is applicable to proceedings in the District Court as if it had been 
passed by Congress. In the language of Rule 73, it has been "adopted" as a rule of the court. While it is clear that it 
governs executions issued on judgments recovered by other litigants, the lower courts held that it does not apply to 
those sued out by the United States. This ruling is based upon the familiar doctrine that in the absence of specific 
provision to the contrary statutes of limitation do not bind the sovereign. The petitioner insists that this act is not in the 
ordinary sense of the term a statute of limitation, that it does not affect the time within which a suit may be brought 
upon the judgment, but that on the contrary it grants the right of execution, and the time element is an integral part of 
the statutory right conferred. Petitioner says that in this aspect *517 the United States as plaintiff is on no better footing 
than any other litigant availing itself of the provisions of the statute. A proper decision depends upon the scope and 
meaning to be given to R.S. 916, and the rule of court.


517


Section 14 of the Judiciary Act of 1789[4] conferred upon the courts of the United States power to issue writs of scire 
facias, habeas corpus, and all other writs, not specially provided for by statute, which might be necessary for the 
exercise of their jurisdiction agreeably to the principles and usages of law. These words comprehended executions on 
judgments. Wayman v. Southhard, 10 Wheat. 1, 22.


At the same session an act was passed "To regulate Processes in the Courts of the United States."[5] It provided that:


"Until further provision shall be made, and except where by this act or other statutes of the United States is otherwise 
provided, the forms of writs and executions, except their style, and modes of process . . . in the circuit and district 
courts, in suits at common law, shall be the same in each state respectively as are now used or allowed in the 
supreme courts of the same."


This act was to remain in force only until the expiration of the next session of Congress. It was followed by that of May 


8, 1792;[6] and thereafter by other acts,[7] the last of which became R.S. § 916.


Section 916 prohibits the courts of the United States from adopting, recognizing or giving effect to any form of 
execution, except such as was, at the time of the passage of the act of 1872, from which it was derived, or has 
subsequently become by adoption of state statutes, a writ *518 authorized by the laws of the state. Fink v. O'Neil, 106 
U.S. 272, 278.


518


This Court has twice considered the bearing of these statutes upon executions issued on judgments in favor of the 
United States. In United States v. Knight, 14 Pet. 301, it was held that the Act of 1828, supra, gave to debtors in prison 
under executions from the courts of the United States, at its suit, the privilege of jail limits in the several States as they 
were fixed by the laws of those States at the date of the act. It was asserted that the statute did not include executions 
on judgments in favor of the United States, as the sovereign is never bound by any statute unless expressly named. 
The contention was, however, overruled, and it was held that the obvious intent to create a conformity between the 
mode of proceeding in federal courts and state courts ought to be given effect.


In Fink v. O'Neil, supra, the question was whether the homestead of a defendant resident in Wisconsin was subject to 
seizure and sale under an execution issued out of a federal court on a judgment recovered by the United States. It was 
held that the Wisconsin statute exempting homesteads from such seizure, which admittedly embraced executions 
issued on judgments held by private citizens, applied also to the United States. It was observed that no distinction is 
made in any of the successive statutes on the subject between executions on judgments in favor of private parties and 
those in favor of the United States. The Court added:


"And as there is no provision as to the effect of executions at all, except as contained in this legislation, it follows 
necessarily that the exemptions from levy and sale, under executions of one class, apply equally to all, including those 
on judgments recovered by the United States."
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519 *519 The contention of the Government that on grounds of public policy the sovereign ought not to be subject to 
exemptions binding on private suitors was overruled.


It is clear, therefore, that R.S. § 916 and rules of court adopted pursuant thereto confine the United States to such 
executions as may be issued by individuals under the state statutes, and impose upon it the same restrictions and 
exemptions as are applicable to other suitors, and the question here is whether an exception should be made to this 
general rule as respects the time fixed by the state statute within which execution must issue. We see no valid reason 
for making such an exception. The time limited for issuing executions is, strictly speaking, not a statute of limitations. 
On the contrary, the privilege of issuing an execution is merely to be exercised within a specified time, as are other 
procedural steps in the course of a litigation after it is instituted. The plaintiff is not precluded from bringing an action 
upon the judgment, but merely from having an execution in the form provided by state law.


It is argued on behalf of the United States that the five year period is not binding upon the State of Idaho, and therefore 
the adoption of the statute does not affect the Federal Government in respect of the time of issuance of the writ. We 
find no decision of the supreme court of Idaho exempting the sovereign from the provisions of the statute, nor does 
examination of other cognate sections of the Idaho Compiled Statutes disclose any matter which would indicate such a 
purpose. We think that in the interest of uniformity, and in the absence of either express state decision or provision by 
Congress to the contrary, the statute is to be held applicable to all plaintiffs seeking to avail themselves of the writ of 
execution therein provided, including the United States.


The judgment must be


Reversed.


[1] 41 F. (2d) 354.


[2] 282 U.S. 826.


[3] U.S.C., Title 28, § 727.


[4] c. 20; 1 Stat. 81. U.S.C., Title 28, § 377.


[5] Act of September 29, 1789, c. 21; 1 Stat. 93.


[6] c. 36, § 2; 1 Stat. 276.


[7] May 19, 1828, c. 68; 4 Stat. 281. June 1, 1872, c. 255; 17 Stat. 197. The latter became R.S. 916, now U.S.C., Title 28, § 727.
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Select Year:   2002  Go


The 2002 Florida Statutes


Title XXXVI
BUSINESS ORGANIZATIONS


Chapter 607
CORPORATIONS


View Entire Chapter


607.1201  Sale of assets in regular course of business and mortgage of assets.-- 


(1)  A corporation may, on the terms and conditions and for the consideration determined by the board 
of directors: 


(a)  Sell, lease, exchange, or otherwise dispose of all, or substantially all, of its property in the usual 
and regular course of business; 


(b)  Mortgage, pledge, dedicate to the repayment of indebtedness (whether with or without recourse), 
create a security interest in, or otherwise encumber any or all of its property whether or not in the 
usual and regular course of business; or 


(c)  Transfer any or all of its property to a corporation all the shares of which are owned by the 
corporation. 


(2)  Unless the articles of incorporation require it, approval by the shareholders of a transaction 
described in subsection (1) is not required. 


History.--s. 116, ch. 89-154. 
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Select Year:   2002  Go


The 2002 Florida Statutes


Title XL
REAL AND PERSONAL 


PROPERTY


Chapter 695
RECORD OF CONVEYANCES OF REAL 


ESTATE


View Entire 
Chapter


695.03  Acknowledgment and proof; validation of certain acknowledgments; legalization or 
authentication before foreign officials.--To entitle any instrument concerning real property to be 
recorded, the execution must be acknowledged by the party executing it, proved by a subscribing 
witness to it, or legalized or authenticated by a civil-law notary or notary public who affixes her or his 
official seal, before the officers and in the form and manner following: 


(1)  WITHIN THIS STATE.--An acknowledgment or proof made within this state may be made before a 
judge, clerk, or deputy clerk of any court; a United States commissioner or magistrate; or a notary 
public or civil-law notary of this state, and the certificate of acknowledgment or proof must be under 
the seal of the court or officer, as the case may be. All affidavits and acknowledgments heretofore 
made or taken in this manner are hereby validated. 


(2)  WITHOUT THIS STATE BUT WITHIN THE UNITED STATES.--An acknowledgment or proof made out of 
this state but within the United States may be made before a civil-law notary of this state or a 
commissioner of deeds appointed by the Governor of this state; a judge or clerk of any court of the 
United States or of any state, territory, or district; a United States commissioner or magistrate; or a 
notary public, justice of the peace, master in chancery, or registrar or recorder of deeds of any state, 
territory, or district having a seal, and the certificate of acknowledgment or proof must be under the 
seal of the court or officer, as the case may be. If the acknowledgment or proof is made before a notary 
public who does not affix a seal, it is sufficient for the notary public to type, print, or write by hand on 
the instrument, "I am a Notary Public of the State of  (state) , and my commission expires on  (date) ." 


(3)  WITHIN FOREIGN COUNTRIES.--If the acknowledgment, legalization, authentication, or proof is made 
in a foreign country, it may be made before a commissioner of deeds appointed by the Governor of this 
state to act in such country; before a notary public of such foreign country or a civil-law notary of this 
state or of such foreign country who has an official seal; before an ambassador, envoy extraordinary, 
minister plenipotentiary, minister, commissioner, charge d'affaires, consul general, consul, vice consul, 
consular agent, or other diplomatic or consular officer of the United States appointed to reside in such 
country; or before a military or naval officer authorized by the Laws or Articles of War of the United 
States to perform the duties of notary public, and the certificate of acknowledgment, legalization, 
authentication, or proof must be under the seal of the officer. A certificate legalizing or authenticating 
the signature of a person executing an instrument concerning real property and to which a civil-law 
notary or notary public of that country has affixed her or his official seal is sufficient as an 
acknowledgment. For the purposes of this section, the term "civil-law notary" means a civil-law notary 
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as defined in chapter 118 or an official of a foreign country who has an official seal and who is 
authorized to make legal or lawful the execution of any document in that jurisdiction, in which 
jurisdiction the affixing of her or his official seal is deemed proof of the execution of the document or 
deed in full compliance with the laws of that jurisdiction. 


All affidavits, legalizations, authentications, and acknowledgments heretofore made or taken in the 
manner set forth above are hereby validated. 


History.--RS 1973; ch. 5404, 1905; GS 2481; ss. 1, 2, ch. 7849, 1919; RGS 3823; CGL 5699; s. 7, ch. 22858, 


1945; s. 1, ch. 28225, 1953; s. 1, ch. 69-79; s. 1, ch. 71-53; s. 26, ch. 73-334; s. 3, ch. 80-173; s. 1, ch. 84-


97; s. 763, ch. 97-102; s. 21, ch. 98-246. 
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306 So.2d 555 (1975)


Anna LEITNER, Appellant,
v.


Emory J. WILLAFORD, Appellee.


Nos. 74-348 and 74-565 to 74-567.


January 21, 1975.


District Court of Appeal of Florida, Third District.


*556 Korner & Sampson, Coral Gables, for appellant.556


Leonard Frishman, Coral Gables, and Barry J. Clyman, for appellee.


Before PEARSON, HENDRY and NATHAN, JJ.


HENDRY, Judge.


This consolidated appeal involves an effort by the appellant to impose a constructive or resulting trust upon the assets 
of the defendant-appellee and his former wife and also to foreclose a mortgage upon the couple's marital residence.


The appellant is the grandmother of the appellee's ex-wife. The marriage of the appellee and his wife was dissolved by 
a circuit court decree dated September 11, 1973, which decree is included in the record on appeal.


By the express terms of the final decree, the court determined that neither party established any special equity in the 
marital home, which is involved in this case, and the property was declared subject to a partition suit.


The record shows that during the pendency of the dissolution proceeding, the appellant filed her complaint seeking to 
impose a resulting or constructive trust on money which the appellant allegedly loaned to the appellee and his wife 
during their marriage.


The record also shows that on the same day in which the appellant filed her complaint, the appellee's ex-wife, Patricia 
Joan Willaford, executed and delivered to her grandmother, the appellant, a mortgage deed covering the marital 
residence.


On the face of the deed, the appellee's name is crossed out in three places, and he neither joined nor consented in the 
deed.


It further appears that the mortgage secured a promissory note totaling $41,269.00, which is exactly the sum which the 
appellant alleged in her complaint that she had loaned the couple during their marriage.


We do not deem it necessary to unduly lengthen this opinion by tracing the various procedural steps undertaken by the 
parties. It is sufficient to note that by a judgment on the pleadings and by entry of a summary judgment the trial court 
entered judgments in favor of the appellee.


On appeal, the appellant has raised two points in support of her contention that the court below committed reversible 
error.


First, appellant argues that the court erred by entering a judgment on the pleadings in favor of the appellee where the 
appellant properly alleged a cause of action for a constructive trust.


In her complaint, the appellant averred that she "loaned" money to the appellee and his former wife so that the couple 
could purchase the marital home and pay off other debts they had incurred.


Page 1 of 2Leitner v. Willaford, 306 So. 2d 555 - Fla: Dist. Court of Appeals, 3rd Dist. 1975 - Googl...


4/30/2013http://scholar.google.com/scholar_case?case=11696866065313776109&q=306+So.2d+55...







Further, appellant alleged that she had sought security for the loans, but the appellee and his ex-wife refused to 
provide it. Appellant contended that it was only by virtue of the family relationship and the trust and confidence which 
she placed in the appellee and his ex-wife that she made the loans.


The appellee advanced several affirmative defenses to the appellant's claim, the chief of which was that any monies 
advanced by the appellant were in the form of a gift to her granddaughter.


In our opinion, the trial court was correct in determining that the complaint failed to state a cause of action entitling the 
appellant to impress a constructive trust.


In the first place, we think the appellant has not shown a res upon which a constructive trust might be based. See, 
*557 Colony Hotel, Inc. v. Pokress, Fla. 1956, 88 So.2d 618.557


Secondly, our reading of the complaint convinces us that the appellant has failed to state any facts which tend to show 
that the appellee or his former wife abused any confidence reposed in them by the appellant or employed any other 
fraudulent or questionable means for obtaining money from her. See, Fickling Properties, Inc. v. Smith, 1936, 123 Fla. 
556, 167 So. 42; Ament v. Ament, Fla.App. 1973, 278 So.2d 330.


As her second point on appeal, the appellant contends that the trial court erred by declaring the mortgage which was 
given to her by her granddaughter to be null and void.


The central issue under this point is whether or not Patricia Joan Willaford had the legal capacity on August 21, 1973 
to encumber property which was held during the marriage as a tenancy by the entirety. We hold that she did not.


It is the law that property held by the entireties may not be encumbered or alienated without the joint action of both 
parties; one party may not act so as to defeat the other's rights in the property. Anderson v. Trueman, Fla. 1930, 100 
Fla. 727, 130 So. 12; Tingle v. Hornsby, Fla. App. 1959, 111 So.2d 274.


Appellant argues, however, that when the mortgage deed was executed the marriage had been orally dissolved by the 
trial court on the same day, and therefore the property was no longer held by the entireties, but as tenants in common.


Appellant relies on the cases of Berkenfield v. Jacobs, Fla. 1955, 83 So.2d 265; and McKendree v. McKendree, 
Fla.App. 1962, 139 So.2d 173 as support for her position.


We find that the rule of law applied in each case was that a divorce decree is not effective until it is reduced to writing 
and signed by the chancellor, and that oral pronouncements of the court are not construed as final in nature.


The exception alluded to in the Berkenfield case, and heavily relied upon by the appellant, is a narrow one, and we 
decline to extend it to the facts involved in this case.


We hold that the decree dissolving the marriage was not final until September 11, 1973, and that at the time the 
mortgage deed was executed and delivered the property still was held as a tenancy by the entirety. Therefore, the 
court was correct in determining that the mortgage was a nullity.


Accordingly, the judgments appealed hereby are affirmed.


Affirmed.
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Select Year:   2005  Go


The 2005 Florida Statutes


Title XL
REAL AND PERSONAL PROPERTY


Chapter 713
LIENS, GENERALLY


View Entire Chapter


713.10  Extent of liens.--Except as provided in s. 713.12, a lien under this part shall extend to, and 
only to, the right, title, and interest of the person who contracts for the improvement as such right, 
title, and interest exists at the commencement of the improvement or is thereafter acquired in the real 
property. When an improvement is made by a lessee in accordance with an agreement between such 
lessee and her or his lessor, the lien shall extend also to the interest of such lessor. When the lease 
expressly provides that the interest of the lessor shall not be subject to liens for improvements made by 
the lessee, the lessee shall notify the contractor making any such improvements of such provision or 
provisions in the lease, and the knowing or willful failure of the lessee to provide such notice to the 
contractor shall render the contract between the lessee and the contractor voidable at the option of the 
contractor. The interest of the lessor shall not be subject to liens for improvements made by the lessee 
when: 


(1)  The lease or a short form thereof is recorded in the clerk's office and the terms of the lease 
expressly prohibit such liability; or 


(2)  All of the leases entered into by a lessor for the rental of premises on a parcel of land prohibit such 
liability and a notice which sets forth the following is recorded by the lessor in the public records of the 
county in which the parcel of land is located: 


(a)  The name of the lessor. 


(b)  The legal description of the parcel of land to which the notice applies. 


(c)  The specific language contained in the various leases prohibiting such liability. 


(d)  A statement that all leases entered into for premises on the parcel of land contain the language 
identified in paragraph (c). 


(3)  The lessee is a mobile home owner who is leasing a mobile home lot in a mobile home park from the 
lessor. 


History.--s. 1, ch. 63-135; s. 35, ch. 67-254; s. 1, ch. 85-103; s. 1, ch. 92-148; s. 806, ch. 97-102. 


Note.--Former s. 84.101. 
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Select Year:   2002  Go


The 2002 Florida Statutes


Title XLII
ESTATES AND TRUSTS


Chapter 733
PROBATE CODE: ADMINISTRATION OF ESTATES


View Entire Chapter


733.103  Effect of probate.-- 


(1)  Until admitted to probate in this state or in the state where the decedent was domiciled, the will 
shall be ineffective to prove title to, or the right to possession of, property of the testator. 


(2)  In any collateral action or proceeding relating to devised property, the probate of a will in Florida 
shall be conclusive of its due execution; that it was executed by a competent testator, free of fraud, 
duress, mistake, and undue influence; and that the will was unrevoked on the testator's death. 


History.--s. 1, ch. 74-106; s. 48, ch. 75-220; s. 17, ch. 77-87; s. 1, ch. 77-174; s. 79, ch. 2001-226. 


Note.--Created from former s. 732.26. 
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183 So.2d 725 (1966)


330 MICHIGAN AVENUE, INC., a Florida Corporation, Appellant,
v.


CAMBRIDGE HOTEL, INC., a Florida Corporation, and Max Dritz and Helen Dritz, His Wife, 
Appellees.


No. 65-583.


March 8, 1966.
Rehearing Denied March 28, 1966.


District Court of Appeal of Florida. Third District.


*726 Litman, Muchnick & Rosenfield, Hollywood, for appellant.726


Rabin & Sassoon, Miami, for appellees.


Before HENDRY, C.J., and CARROLL and SWANN, JJ.


HENDRY, Chief Judge.


Appellees brought this suit for the specific performance of a contract for the sale of real property. The chancellor found 
that the equities were with the appellees and ordered the appellant to:


(1) deliver to appellees an abstract of title to the property described in the complaint;


(2) pay damages for a sum representing the fair rental value of the property less the legitimate 
expenses of operation for the wrong occupancy from March 1, 1964 through the date of the order, the 
amount thereof to be determined by an accounting;


(3) credit the amount due from item (2) supra, against the purchase price and balance of down 
payment;


(4) deliver to the appellees a warranty deed, pursuant to the agreement dated January 27, 1964, to the 
property described in the complaint and the appellees shall pay the balance of the down payment less 
the amount determined by the accounting within fifteen days from notice by the appellees that 
marketable title has been evidenced through an examination of the abstract.


The appellant contends that the mortgage contemplated by the contract for the sale of real property is too vague and 
indefinite to constitute the basis for specific performance. The appellant urges that the mortgage is uncertain as to 
manner and terms of payments and as to the property intended to be covered by the mortgage.


The agreement dated January 27, 1964, contains the following terms and conditions:


"Purchasers are to execute a mortgage in the sum of $65,000.00 bearing an interest rate at 6% per 
annum, said mortgage to be dated March 1, 1964, and said interest on the said mortgage to be paid 
quarterly, said interest payment to start on June 1, 1964, and to be paid each quarter thereafter. Said 
mortgage to be paid in ten (10) years," (ink insert, "10% per year amortization") "said mortgage may be 
prepaid at any time without penalty" (ink insert, illegible) "that prepayment may be made in whole or in 
part."
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Following the terms and conditions of sale is a printed sentence: "Deferred payments to bear interest at the rate 
of" (typewritten insert, eight (8)") "per cent per annum, payable as follows:" (typewritten insert, "on demand or within 
thirty days.")


Specific performance will not be enforced where the contract is not definite and certain as to essential terms and 
provisions and is incapable of being made so by *727 the aid of legal presumption or evidence of established customs.
[1] However, any possible ambiguity may be removed by the parties themselves, for while the express terms of the 
mortgage may not be contradicted by parol testimony, the primary purpose of construction is to ascertain the intention 
of the parties. This is done not only from the face of the instrument, but also from the situation of the parties and the 


nature and object of their transaction.[2]


727


Although the mortgage provisions do not relate which property is to be used as security, it is apparent, when looking at 
the transaction as a whole, that the property purchased is to be used for that purpose. Further, the inked in insert "10% 
per year amortization" appears to be the final intent of the parties as to the terms of payment, and there is an 


established presumption that equality of payment is intended.[3] It was also conclusively established at trial that the 
mortgage is to bear an interest rate of 6% per annum.


We have determined that the chancellor was in a position to find that the essential terms of the mortgage are clear and 
definite. However, in decreeing specific performance, the chancellor did not impose on the appellees the duty to give 
the appellant a mortgage and the cause must be remanded for that purpose.


The appellant further contends that the appellees did not have the legal capacity to contract nor did they show that 
they were ready, willing and able to purchase the property.


The evidence reveals that the articles of incorporation for the Cambridge Hotel, Inc. were filed February 28, 1964, 
whereas the contract to be enforced was entered into on January 27, 1964. The appellant knew of the status of the 
corporation at the time of the agreement. Therefore, having contracted with the corporation under its corporate name, 


it can not object that it had not been duly incorporated.[4] In addition, there is no lack of mutuality as the corporation 


has effectively ratified the contract.[5]


In equity the requirement of a tender of purchase money does not mean one valid at law, but rather a "present 
readiness, willingness, and ability in good faith to perform the acts required of one by the agreement, provided the 
other party will concurrently do the things which he is required by the contract to do, and notice by the former to the 


latter of such readiness, willingness, and ability."[6]


The appellees deposited $13,000.00 on account of the purchase price at the time of the agreement. There is evidence 
to the effect that an officer of the corporation, Helen Dritz, was holding $75,000.00 in cashier's checks and certified 
checks for the corporation. The appellees have continually informed the appellant of their readiness, willingness, and 
ability to perform.


Thus, there is sufficient evidence to support the chancellor's ruling which, in effect, declared that the appellees were 
ready, willing and able to perform.


*728 The appellant further objects to the award of damages for wrongful occupancy after March 1, 1964, but we have 


found that the chancellor was correct in this ruling.[7]


728


The appellant has shown no abuse of the chancellor's discretion in awarding specific performance and damages. 
Therefore, the order appealed from is affirmed with directions to the chancellor to impose upon the appellees the duty 
to give to the appellant a mortgage to conform with the agreement of January 27, 1964.


Affirmed and remanded with directions.


[1] Topper v. Alcazar Operating Co., 160 Fla. 421, 35 So.2d 392 (1948); Rhode v. Gallat, 70 Fla. 536, 70 So. 471 (1915).
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[2] Jackson v. Parker, 153 Fla. 622, 15 So.2d 451 (1943); Harvey v. Hayes, 71 Fla. 346, 71 So. 282 (1916).


[3] Zimmerman v. Diedrich, Fla. 1957, 97 So.2d 120; Fox v. Korshinsky, 97 Fla. 503, 121 So. 560 (1929).


[4] Grand Lodge, Knights of Pythias, Etc. v. Moore, 120 Fla. 761, 163 So. 108 (1935); Booske v. Gulf Ice Co., 24 Fla. 550, 5 So. 247 
(1888); Dade County Dairies, Inc. v. Projected Planning Co., Fla.App. 1963, 158 So.2d 565.


[5] Meyer v. Nator Holding Co., 102 Fla. 689, 136 So. 636 (1931).


[6] Martin v. Albee, 93 Fla. 941, 945, 113 So. 415, 416 (1927).


[7] Salinas v. Rieck & Fleece Builders Supplies, Inc., Fla.App. 1959, 109 So.2d 394.
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TN 10.04.09  Unincorporated Labor Unions 
 


Title was conveyed to an independent unincorporated labor union which was not affiliated 
with any national union organization. The labor union purported to convey by deed signed by the 
president and attested by the secretary. The Department of State of Florida does not show this 
organization as being incorporated. The question is what corrective action, if any, is necessary in 
order to make the title acceptable for the issuance of a policy. Title Standard 3.1 adopts the 
majority view nationwide that a conveyance to an unincorporated voluntary association does not 
operate to vest legal title in such association. 


In Reid v. Barry, 112 So.846, at 858 (Fla. 1927), it is stated that only natural or artificial 
persons such as corporations can take title to land and that unincorporated charitable or religious 
organizations cannot themselves take by deed title to land. It is questionable whether the law 
governing acquisition  and  disposition  of title to  real property  by  trustees  for religious  and 
charitable societies applies to non-charitable unincorporated associations. See 6 AM. JUR. 2d, 
Associations and Clubs, Sec. 13. 


 


While most labor organizations are unincorporated associations, they are expressly authorized by 
Sec. 447.11, F.S., to maintain any action or suit in their commonly used name and are made 
subject to suit in this name. Service of process is controlled by the statute which has reference only to 
unincorporated labor organizations. See 41A, FLA. JUR.2d, Process, Sec 65 and Sec. 48.141, F.S. It 
appears that Florida has not by statute changed the common law as to acquisition of real property 
by unincorporated labor organizations. 


 


It was concluded in the instant situation that a deed should be obtained from the labor union's 
grantor to the ultimate grantee on the basis that title may have never passed. Also, if the union had a 
charter which set forth the authority of certain officers to manage and control its assets, excerpts of the 
charter showing this authority should be recorded with copies of the minutes of the meeting in which 
the officers were authorized to convey the subject property. Finally, it was decided that if the charter 
does not provide a method by which assets are to be conveyed, the interests of all members of the 
organization who may have taken an interest should be cleared.  See Title Standard 3.1. 


 








TN 11.03.02   Nonimpression Seal Used by Corporation   (Rev. 12/02)  


Under Sec. 692.01, F.S., a corporation may convey land by a deed sealed with the common or 
corporate seal and signed in its name by its president or any vice president or chief executive officer. 
While Sec. 607.0302(2), F.S., provides that a corporation may have a corporate seal and alter it, nowhere 
in the statutes is a particular form prescribed for a corporate seal. However, Sec. 617.0302(3), F.S., does 
require the seal of a nonprofit corporation to always contain the words "corporation not for profit."  


Corporate seals are generally round impression type seals bearing the name of the corporation and 
the state of its incorporation. However, the case law in Florida indicates that a corporate seal does not 
have to be of any particular form or figure. Sec. 695.07, F.S., provides that a scrawl or scroll, printed or 
written, affixed as a seal to any written instrument shall be as effectual as a seal, and the courts have 
applied this to corporate seals. Campbell v. McLaurin Inv. Co., 77 So.277 (Fla. 1917).  


In general, any mark that clearly expresses an intent to create a specialty can be appropriately 
adopted by a corporation as its seal. See 1 NADLER, FLORIDA CORPORATION LAW, Sec. 265. The 
word "seal" written in a scroll or rectangle opposite the corporate name is sufficient as a seal. Comerford 
v. Cobb, 2 Fla. 418 (1849); Jacksonville, M., P. Ry. & Nav. Co. v. Hooper, 16 S.Ct. 379 (1896). The word 
"seal" or the character "L.S." enclosed in parentheses or brackets in the usual place for a seal does not 
merely indicate the place where the seal is to go but constitutes a scrawl and thus is sufficient as a seal. 
Langley v. Owens, 42 So.457 (Fla. 1906); Cross v. Robinson Point Lumber Co., 46 So.6(Fla. 1908). Even 
the typewritten word "seal" by itself has been considered sufficient to serve as a corporate seal. Sarasota 
Kennel Club v. Shea, 56 So.2d 505 (Fla. 1952). The words "corporate seal" were considered sufficient in 
Epstein v. Deerfield Beach Bank and Trust Co., 280 So.2d 690 (Fla.4th DCA 1973).  


Sec. 607.0302(2), F.S., gives a corporation the power to have a corporate seal and to use it by causing it, 
or a facsimile thereof, to be impressed or affixed or in any other manner reproduced. For issuing a title 
policy, whenever a corporate seal is required, a scrawl or scroll in lieu of an impression seal is sufficient. 
See Title Standard 4.7. 








TN 2.06.03  Devise of Homestead to Spouse   (Rev. 12/10)  
 
 


The validity of a devise of a homestead depends on the law in effect on the date of the testator's 
death. See Leffler v. Leffler, 10 So.2d 799 (Fla. 1942); REDFEARN, WILLS AND 
ADMINISTRATION OF ESTATES IN FLORIDA (3d ed. 1957), Sec. 133; Annot. 129 A.L.R. 859 
(1940). 
  


 A. 1968 Florida Constitution: Art. X, Sec. 4 (c), (as amended), provided that the homestead 
could be devised if the owner is not survived by a spouse or minor child. 


B. 1972 amendment to the 1968 Florida Constitution, effective January 2, 1973, provided that 
the homestead could be devised to the owner's spouse if there was no minor child. 
 


The court in In re Estate of McCartney, 299 So.2d 5 (Fla. 1974), construed Art. X, Sec. 4 (c), 
Fla. Const. 1968 (as amended), and held that a homestead owner who died in 1970, after the 
effective date of the 1968 Florida Constitution but before the amendment, could devise the 
homestead to the surviving spouse in the absence of a minor child. The construction of the 1968 
Florida Constitution in the McCartney case in effect made the amendment retroactive to the 
effective date of the 1968 Florida Constitution. 
 


In Estate of Murphy, 340 So.2d 107 (Fla. 1976), the court held that homestead property passes 
under a residuary clause in the will, although a specific devise is preferable. 
 


C. 1985 amendment to the 1968 Constitution: No further changes were made in the clause on 
devise under subparagraph (c) of Art X, Sec. 4. 


The Supreme Court of Florida held, in In re Estate of Finch, 401 So.2d 1308 (Fla. 1981), that a 
devise to the spouse of less than a fee-simple interest was invalid. That case concerned the 
attempted devise of a life estate. Relying on the Finch case, two appellate courts have invalidated the 
attempted devise to the spouse of a 50 percent fee-simple interest as a tenant in common. Iandoli v. 
Iandoli, 504 So.2d 426 (Fla. 4th DCA 1987), and In re Estate of Cleeves, 509 So.2d 1256 (Fla. 
2d DCA 1987). Accordingly, as long as the property devised is the entire fee-simple interest, a title 
policy may be issued to a purchaser from the widow. See Title Standard 18.8. 
 


D. Effective October 1, 2010, Sec. 732.4015, F. S., was amended to provide that an interest in 
homestead property devised to the surviving spouse as authorized by law and the Florida 
Constitution and disclaimed by the surviving spouse shall pass in accordance with Ch. 739, F.S.  
See e.g., Sec. 739.201, F.S. 
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The 2005 Florida Statutes


Title XL
REAL AND PERSONAL PROPERTY


Chapter 713
LIENS, GENERALLY


View Entire Chapter


713.08  Claim of lien.-- 


(1)  For the purpose of perfecting her or his lien under this part, every lienor, including laborers and 
persons in privity, shall record a claim of lien which shall state: 


(a)  The name of the lienor and the address where notices or process under this part may be served on 
the lienor. 


(b)  The name of the person with whom the lienor contracted or by whom she or he was employed. 


(c)  The labor, services, or materials furnished and the contract price or value thereof. Materials 
specially fabricated at a place other than the site of the improvement for incorporation in the 
improvement but not so incorporated and the contract price or value thereof shall be separately stated 
in the claim of lien. 


(d)  A description of the real property sufficient for identification. 


(e)  The name of the owner. 


(f)  The time when the first and the last item of labor or service or materials was furnished. 


(g)  The amount unpaid the lienor for such labor or services or materials and for unpaid finance charges 
due under the lienor's contract. 


(h)  If the lien is claimed by a person not in privity with the owner, the date and method of service of 
the notice to owner. If the lien is claimed by a person not in privity with the contractor or 
subcontractor, the date and method of service of the copy of the notice on the contractor or 
subcontractor. 


(2)  The claim of lien shall be signed and verified by the lienor or her or his agent acquainted with the 
facts stated therein. 


(3)  The claim of lien shall be sufficient if it is in substantially the following form, and includes the 
following warning: 


WARNING!
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THIS LEGAL DOCUMENT REFLECTS THAT A CONSTRUCTION LIEN HAS BEEN 
PLACED ON THE REAL PROPERTY LISTED HEREIN. UNLESS THE OWNER OF SUCH 
PROPERTY TAKES ACTION TO SHORTEN THE TIME PERIOD, THIS LIEN MAY 
REMAIN VALID FOR ONE YEAR FROM THE DATE OF RECORDING, AND SHALL 
EXPIRE AND BECOME NULL AND VOID THEREAFTER UNLESS LEGAL 
PROCEEDINGS HAVE BEEN COMMENCED TO FORECLOSE OR TO DISCHARGE 
THIS LIEN. 


CLAIM OF LIEN


State of _____ 
County of _____ 


Before me, the undersigned notary public, personally appeared _____, who was duly sworn and says that 
she or he is (the lienor herein) (the agent of the lienor herein _____), whose address is _____; and that 
in accordance with a contract with _____, lienor furnished labor, services, or materials consisting of 
_____ on the following described real property in _____ County, Florida: 


(Legal description of real property)


owned by _____ of a total value of $_____, of which there remains unpaid $_____, and 
furnished the first of the items on _____,  (year) , and the last of the items on _____,  (year) ; 
and (if the lien is claimed by one not in privity with the owner) that the lienor served her or 
his notice to owner on _____,  (year) , by _____; and (if required) that the lienor served 
copies of the notice on the contractor on _____,  (year) , by _____ and on the subcontractor, 
_____, on _____,  (year) , by _____. 


 (Signature) 


Sworn to (or affirmed) and subscribed before me this _____ day of _____,  (year) , by  (name of person 


making statement) . 


 (Signature of Notary Public - State of Florida) 


 (Print, Type, or Stamp Commissioned Name of Notary Public) 


Personally Known _____ OR Produced Identification _____ 
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Type of Identification Produced_______________ 


However, the negligent inclusion or omission of any information in the claim of lien which has not 
prejudiced the owner does not constitute a default that operates to defeat an otherwise valid lien. 


(4)(a)  The omission of any of the foregoing details or errors in such claim of lien shall not, within the 
discretion of the trial court, prevent the enforcement of such lien as against one who has not been 
adversely affected by such omission or error. 


(b)  Any claim of lien recorded as provided in this part may be amended at any time during the period 
allowed for recording such claim of lien, provided that such amendment shall not cause any person to 
suffer any detriment by having acted in good faith in reliance upon such claim of lien as originally 
recorded. Any amendment of the claim of lien shall be recorded in the same manner as provided for 
recording the original claim of lien. 


(c)  The claim of lien shall be served on the owner. Failure to serve any claim of lien in the manner 
provided in s. 713.18 before recording or within 15 days after recording shall render the claim of lien 
voidable to the extent that the failure or delay is shown to have been prejudicial to any person entitled 
to rely on the service. 


(5)  The claim of lien may be recorded at any time during the progress of the work or thereafter but not 
later than 90 days after the final furnishing of the labor or services or materials by the lienor; or, with 
respect to rental equipment, within 90 days after the date that the rental equipment was last on the job 
site available for use; provided if the original contractor defaults or the contract is terminated under s. 
713.07(4), no claim for a lien attaching prior to such default shall be recorded after 90 days from the 
date of such default or 90 days after the final performance of labor or services or furnishing of 
materials, whichever occurs first. The time period for recording a claim of lien shall be measured from 
the last day of furnishing labor, services, or materials by the lienor and shall not be measured by other 
standards, such as the issuance of a certificate of occupancy or the issuance of a certificate of 
substantial completion. The claim of lien shall be recorded in the clerk's office. If such real property is 
situated in two or more counties, the claim of lien shall be recorded in the clerk's office in each of such 
counties. The recording of the claim of lien shall be constructive notice to all persons of the contents 
and effect of such claim. The validity of the lien and the right to record a claim therefor shall not be 
affected by the insolvency, bankruptcy, or death of the owner before the claim of lien is recorded. 


History.--s. 1, ch. 63-135; s. 7, ch. 65-456; s. 35, ch. 67-254; s. 6, ch. 77-353; s. 5, ch. 80-97; s. 4, ch. 92-286; s. 3, ch. 96-


383; s. 1765, ch. 97-102; s. 13, ch. 98-246; s. 4, ch. 99-386; s. 4, ch. 2003-177; s. 8, ch. 2005-227. 


Note.--Former s. 84.081. 
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Select Year:   2002  Go


The 2002 Florida Statutes


Title XXXVI
BUSINESS ORGANIZATIONS


Chapter 617
CORPORATIONS NOT FOR PROFIT


View Entire Chapter


617.1502  Consequences of conducting affairs without authority.-- 


(1)  A foreign corporation conducting its affairs in this state without a certificate of authority may not 
maintain a proceeding in any court in this state until it obtains a certificate of authority. 


(2)  The successor to a foreign corporation that conducted its affairs in this state without a certificate of 
authority and the assignee of a cause of action arising out of those affairs may not maintain a 
proceeding based on that cause of action in any court in this state until the foreign corporation or its 
successor obtains a certificate of authority. 


(3)  A court may stay a proceeding commenced by a foreign corporation or its successor or assignee until 
it determines whether the foreign corporation or its successor requires a certificate of authority. If it so 
determines, the court may further stay the proceeding until the foreign corporation or its successor 
obtains the certificate. 


(4)  A foreign corporation which conducts its affairs in this state without authority to do so shall be 
liable to this state for the years or parts thereof during which it conducted its affairs in this state 
without authority in an amount equal to all fees and taxes which would have been imposed by this act 
upon such corporation had it duly applied for and received authority to conduct its affairs in this state as 
required by this act. In addition to the payments thus prescribed, such corporation shall be liable for a 
civil penalty of not less than $500 or more than $1,000 for each year or part thereof during which it 
conducts its affairs in this state without a certificate of authority. The Department of State may collect 
all penalties due under this subsection. 


(5)  Notwithstanding subsections (1) and (2), the failure of a foreign corporation to obtain a certificate 
of authority does not impair the validity of any of its contracts, deeds, mortgages, security interests, or 
corporate acts or prevent it from defending any proceeding in this state. 


History.--s. 92, ch. 90-179; s. 63, ch. 93-281. 
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TN 24.03.01   Deeds Not Containing Restrictions and Reverters Appearing in 
Plat Dedication — Effect  


A corporation filed a subdivision plat which dedicated to the public for perpetual use the streets 
and avenues, reserving to the corporation its successors and assigns the reversion and reversions 
thereof whenever discontinued by law.  


The dedication also expressly recited certain use restrictions on the lots which were followed by a 
provision that any violation of the restrictions would render any conveyance and the rights of any 
purchaser null and void and that title would immediately revert to the grantor, its successors and 
assigns.  


Subsequently conveyances by the corporation did not mention the restrictions or reverter. Since 
the restrictions and reverter were not expressly mentioned in the conveyances the question arose 
whether the reverter as provided for in the dedication would be construed to apply only to the streets 
and avenues, but not to the lots.  


The language of the dedication seems clear that (1) title to the streets would revert when 
discontinued as streets, and (2) title to any lot or lots would revert if and when a violation of the 
restrictions should occur.  


Even though the conveyances did not mention the restrictions, the record shows that the property 
was charged with them, and any purchaser took subject to the restrictions and reverter. In Wahrendorff 
v. Moore, 93 So.2d 720 (Fla. 1957), the court stated that (1) a plat which includes the property 
conveyed and the deed must be read together and whatever appears on the plat must be considered a 
part of the deed, (2) conditions, reservations and restrictions shown on the plat are notice to 
subsequent purchasers who accept conveyances based on the plat, (3) such plat restrictions are not 
made effective by the mere filing of the plat, but become effective upon conveyance of one or more of 
the lots according to the plat and by reference thereto, and (4) are then binding as between the 
subdivider and his purchasers and as between the purchasers themselves.  


The Fund's opinion is that title to all of the lots in the subdivision would be subject to the 
restrictions and reverter and would not be insurable without an exception for them. See TN 24.01.03. 
See Title Standard 11.6. 


 








534 So.2d 823 (1988)


H. Lila ROTHFLEISCH, Philip Josephson, Dorothy Josephson, Melvin Bornstein, Diana 
Bornstein, David Latman, Lillian Latman, Sam Zuckman, Frank Catapano, As Class 


Representatives of Unit Owner Members of Yarmouth Condominium Association, Inc., 
Appellants,


v.
Zach CANTOR, Leo Slevin and Temple Beth Shalom of Boca Raton, Inc., a Florida Not-for-


Profit Corporation, Appellees.


No. 87-1321.


November 30, 1988.
Rehearing Denied January 3, 1989.


District Court of Appeal of Florida, Fourth District.


*824 Peter S. Sachs of Sachs & Sax, P.A., Boca Raton, for appellants.824


Marjorie Gadarian Graham of Marjorie Gadarian Graham, P.A., and Jones & Foster, P.A., West Palm Beach, for 
appellees-Zach Cantor and Leo Slevin.


Myron S. Dunay of Myron S. Dunay, P.A., Delray Beach, for appellee-Temple Beth Shalom of Boca Raton, Inc.


OPINION ON REHEARING


PER CURIAM.


We deny the petition for rehearing but withdraw our opinion of October 19, 1988, and issue the following opinion in its 
place.


We affirm the judgment of the trial court which upheld the authority of a condominium association to grant a sewer line 
easement underneath the condominium property to the Temple Beth Shalom, the Temple premises being located 
completely within the confines of the Century Village condominium community. Yarmouth is one of the condominium 
developments in Century Village. In affirming, we adopt and approve the reasoning of the trial court set out in the final 
judgment:


Plaintiffs, through their condominium association, i.e. Yarmouth at Century Village Condominium 
Association, Inc. (YARMOUTH), seek injunctive relief, damages and attorney's fees against the 
Defendant Temple Beth Shalom of Boca Raton, Inc. (TEMPLE) and individual Defendants Cantor and 
Slevin for an alleged trespass, breach of fiduciary duty, and attorney's fees against the Defendant 
Temple Beth Shalom of Boca Raton, Inc. (TEMPLE) and individual Defendants Cantor and Slevin for 
an alleged trespass, breach of fiduciary duty, and attorney's fees.


The entire litigation revolves around a document entitled "Easement Dedication", the same being 
Plaintiffs' Exhibit 5 in evidence. This document is dated May 29, 1985 and purports to grant an 
easement from the YARMOUTH to TEMPLE for the purpose of running a sewage line across the 
YARMOUTH land. The document is signed by Defendants Cantor and Slevin as president and 
secretary respectively. Plaintiffs claim that this document is a nullity, in that the easement property 
forms a part of the common elements and therefore not owned by the YARMOUTH but by the unit 
owners individually in accordance with their fractional shares. In addition, Plaintiffs claim that 
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Defendants Cantor and Slevin breached their fiduciary duty to the unit owners in executing the 
document entitling them to damages and attorney's fees.


YARMOUTH contends that Section 718.111(10) Florida Statutes (1983) is the controlling law and cites 
to the court as authority Sun Tide [Suntide] Condominium, Inc. [v.] Division of Florida Land Sales and 
Condominiums, Department of Business Regulation, 463 So.2d 314 (Fla. 1st DCA 1984). The Sun Tide
case at page 317 states, "the law in existence on the date of recording the Declaration is as controlling 
as if engrafted into the documents." The Defendants claim that the controlling law is Section 718.111
(10) Florida Statutes (1985), which became effective October 1, 1984, eight months prior to the 
execution of the document at issue. Both Sections are entitled "Easements". The difference in the 
wording of the two Statutes is minor but significant to this case. Under the 1983 version, the 
Association, unless otherwise prohibited, has the power "to modify or move an easement for ingress or 
egress or for the purpose of utilities... .", the 1985 version gives the association authority "to grant,
modify, or move any easement, if the easement constitutes part of or crossed the common elements." 
Both versions require *825 that any easement must be for the benefit of the unit owners.825


The Court has read and carefully analyzed the fact situation in the Sun Tide case and finds that the 
holding, quoted above, while correct in that case, is taken out of context when applied to the facts in the 
instant case. If the Courts of this state were to apply the language in Sun Tide to condominium 
disputes, i.e. to apply only the law in existence as of the date of the filing of the declaration of 
condominium and ignore all subsequent amendments to said law, it would result in a morass of legal 
entanglement where no holding in any one condominium case could be precedent for any other except 
those created in the same year. This could not possibly be the intent of the legislature or the Courts of 
this state.


On the testimony and evidence presented, the Court makes the following findings of fact and 
conclusions of law:


1. Section 718.111(10) Fla. Stat. (1985) is the controlling law as it applies in this case.


2. Section 718.111(2) Fla. Stat. (1985) incorporates Chapters 607 and 617 Fla. Stat. so long as the 
same is not inconsistent with various sections of Chapter 718.


3. Section 692.01 Fla. Stat. (1985) provides that any corporation may execute instruments affecting any 
interest in its lands in the name of its president and that any instrument so executed shall be valid 
whether or not the officer signing for the corporation was authorized to do so by the Board of Directors, 
absent any fraud.


4. Defendants Cantor and Slevin were on May 29, 1985 the president and secretary respectively of 
YARMOUTH.


5. There was no fraud or breach of fiduciary duty on the part of Defendants Cantor and Slevin.


6. The Board of Directors of YARMOUTH did, in November of 1985 at a duly constituted meeting, ratify 
the actions of Defendants Cantor and Slevin in the execution of the easement dedication on May 29, 
1985.


Accordingly, and the Court being otherwise advised in the premises, it is


ORDERED AND ADJUDGED as follow:


1. Judgment is hereby entered in favor of the Defendants and against the Plaintiffs, and the Plaintiffs 
shall go hence without day.
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We also reject appellant's claim that there was no evidence to support the trial court's inferred finding that the grant of 
the easement was of some benefit to the unit owners. We believe that the unique circumstances of this case, including 
the fact that the Temple property is located completely within the bounds of the Century Village condominium property 
and its membership is limited to residents of the Century Village community, including Yarmouth, constituted a 
sufficient basis for the condominium association to conclude that it would be in the interest of the unit owners to grant 
the Temple a sewage easement under the condominium property, in order for the Temple to have access to a central 
sewage system serving the entire Century Village community.


We affirm the judgment of the trial court.


ANSTEAD, GLICKSTEIN and GUNTHER, JJ., concur.


Save trees - read court opinions online on Google Scholar.
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TN 11.06.01    Reserved for New Title Note 








Select Year:   2002  Go


The 2002 Florida Statutes


Title XLII
ESTATES AND TRUSTS


Chapter 733
PROBATE CODE: ADMINISTRATION OF ESTATES


View Entire Chapter


733.615  Joint personal representatives; when joint action required.-- 


(1)  If two or more persons are appointed joint personal representatives, and unless the will provides 
otherwise, the concurrence of all joint personal representatives appointed pursuant to a will or codicil 
executed prior to October 1, 1987, or appointed to administer an intestate estate of a decedent who 
died prior to October 1, 1987, or of a majority of joint personal representatives appointed pursuant to a 
will or codicil executed on or after October 1, 1987, or appointed to administer an intestate estate of a 
decedent dying on or after October 1, 1987, is required on all acts connected with the administration 
and distribution of the estate. This restriction does not apply when any joint personal representative 
receives and receipts for property due the estate, when the concurrence required under this subsection 
cannot readily be obtained in the time reasonably available for emergency action necessary to preserve 
the estate, or when a joint personal representative has been delegated to act for the others. 


(2)  Where action by a majority of the joint personal representatives appointed is authorized, a joint 
personal representative who has not joined in exercising a power is not liable to the beneficiaries or to 
others for the consequences of the exercise, and a dissenting joint personal representative is not liable 
for the consequences of an action in which the dissenting personal representative joins at the direction 
of the majority of the joint personal representatives, if the dissent is expressed in writing to the other 
joint personal representatives at or before the time of the action. 


(3)  A person dealing with a joint personal representative without actual knowledge that joint personal 
representatives have been appointed, or if advised by a joint personal representative that the joint 
personal representative has authority to act alone for any of the reasons mentioned in subsection (1), is 
as fully protected in dealing with that joint personal representative as if that joint personal 
representative possessed and properly exercised the power. 


History.--s. 1, ch. 74-106; s. 1, ch. 87-317; s. 4, ch. 88-340; s. 1013, ch. 97-102; s. 139, ch. 2001-226. 


Note.--Created from former s. 732.50. 


Copyright © 1995-2013 The Florida Legislature • Privacy Statement • Contact Us


Page 1 of 1Statutes & Constitution :View Statutes :->2002->Ch0733->Section 615 : Online Sunshine


4/26/2013http://www.leg.state.fl.us/Statutes/index.cfm?App_mode=Display_Statute&Search_String...








280 So.2d 690 (1973)


Myrtle EPSTEIN, Appellant,
v.


DEERFIELD BEACH BANK AND TRUST COMPANY, a Florida Corporation, As Executor of the 
Estate of Harry S. Jacobs, Deceased, et al., Appellees.


No. 72-920.


July 16, 1973.
Rehearing Denied August 13, 1973.


District Court of Appeal of Florida, Fourth District.


Harry Goodmark of Goodmark & Goodmark, West Palm Beach, for appellant.


John D. Wessel, Boca Raton, for appellees — Deerfield Beach Bank and Trust Co., a Florida corporation, as Executor 
of the Estate of Harry S. Jacobs, Deceased.


REED, Judge.


This is an appeal by Myrtle Epstein, one of the defendants below, from a final judgment providing for the foreclosure of 
a mortgage on real property in Palm Beach County, Florida. The mortgagee, Deerfield Beach Bank and Trust 
Company, was the plaintiff below and the appellee here.


The action was commenced on 23 July 1970 when the plaintiff filed a suit to foreclose a mortgage on lots 13, 24 and 
25 Lake Wyman Shores, as shown on the plat thereof recorded in plat book 24 page 220, Public Records of Palm 
Beach County, Florida. The complaint alleged that the mortgage was executed on 1 April 1968 by W. Brandon 
Whittington and Diane Whittington, his wife, and was recorded on 16 May 1967 in the Public Records of Palm Beach 
County, Florida. The complaint alleged that the Whittingtons were the owners of the property at the time the mortgage 
was executed and recorded. The complaint also alleges that at the time of the commencement of the action, the 
property was owned by the Whittingtons and Harline, Inc. of Boca Raton, a Florida corporation. The corporation and 
the Whittingtons were made parties defendant along with Myrtle Epstein, the appellant. The complaint alleged that 
Myrtle Epstein had an interest in the property under a warranty deed recorded in January 1969, but the deed, 
according to the complaint, was defective and inferior to the mortgage.


Epstein denied the essentials of the complaint and alleged "by way of cross bill of complaint" that she owned the 
property *691 in question having acquired title to the same by a deed from Harline Corporation recorded on 6 January 
1967. The relief demanded by defendant Epstein's "cross bill" was a cancellation of the plaintiff's mortgage as well as 
a declaration that the interest of the other defendants in the property was invalid. In the demand for relief, the "cross 
bill" contains the additional factual averment that the defendant Harline Inc. of Boca Raton is also known as Harline 
Corporation. Epstein's pleading, we assume, was intended to be a counterclaim against the plaintiff and a cross-claim 
against the co-defendants. The Bank filed an answer to the cross-claim (late and without leave of court) which 
generally denied the defendant's averments. Epstein's co-defendants filed no answer, and defaults were eventually 
entered against them.


691


After evidentiary hearing, the trial court entered final judgment providing for the foreclosure of the mortgage and the 
consequent extinction of Epstein's claim of title. We hold that this was error because the record is void of any evidence 
that the mortgagors, at the time of the execution of the mortgage or any time thereafter had any interest in the property 
upon which they attempted to impose a mortgage lien. Obviously the mortgagors' ownership of an interest in the 
property which could be subjected to a lien was an essential fact the plaintiff-mortgagee was required to prove as a 
part of its case, after the plaintiff's allegation of such fact was denied by the defendant Epstein's answer.
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The appellant also contends that the trial court should have declared appellant to be the owner of the property by 
virtue of its deed from "Harline Corporation". The appellee-Bank counters with the argument that the deed to the 
appellant was defective because it was neither signed in the presence of two witnesses nor did it have affixed the 
corporate seal. Hence, according to the Bank, the deed did not satisfy the formal requirements of either § 689.01 or § 
692.01, F.S. 1967, F.S.A. The latter statute at the time the deed was executed and recorded provided:


"Any corporation may convey lands by deed sealed with the common or corporate seal and signed in its 
name by its president or any vice-president or chief executive officer."


The deed in question bears the signature of Harry S. Jacobs as president of the grantor corporation. To the left of his 
signature the words "Corporate Seal" appear in parentheses below which is a line for the signature of the corporation's 
secretary. It appears to us that under the provisions of § 695.07, F.S. 1967, F.S.A., the words "Corporate Seal" printed 
on the deed were sufficient to fulfill the requirement of a seal imposed by § 692.01, F.S. 1967, F.S.A. See Campbell v. 
McLaurin Inv. Co., 74 Fla. 501, 77 So. 277, 1917. We, therefore, hold that the deed met the statutory requirements for 
validity as between the parties thereto.


However, the appellant's proof is lacking in an essential element in much the same manner as is the Bank's proof. 
Appellant never proved by competent evidence that at the time she received the deed from Harline Corporation, it 
owned the property in question, or at that time the property in question was owned by Harline Inc. of Boca Raton and 
that "Harline Corporation" was simply a misnomer for Harline Inc. of Boca Raton which was in actuality the true 
grantor. If, on remand, competent substantial evidence of these facts is provided by Epstein, she would be entitled to 
the relief sought against the Bank for the reason that the Bank had actual knowledge, before it acquired the mortgage, 
of Epstein's prior claim of title — as shown by the testimony of the Bank's own officers. See Carolina Portland Cement 
Co. v. Roper, et al., 68 Fla. 299, 67 So. 115, 1914.


For the foregoing reasons, the final judgment is reversed and the cause is remanded for a new trial.


Reversed and remanded.


OWEN, C.J., and CROSS, J., concur.


Save trees - read court opinions online on Google Scholar.
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TN 2.08.04 Mortgage Satisfaction by Foreign Representative   (Rev. 12/07) 
 


A mortgage encumbers certain Florida property. The mortgagee is deceased and her estate is 
being probated in New York. There are no ancillary proceedings in Florida. The question is what 
procedure for satisfying the mortgage will be acceptable to The Fund. 
 


The Fund's opinion is that the procedure to show compliance with Sec. 734.101, F.S., should be 
as follows: 


1. An affidavit by the mortgagor should be procured establishing that no demand for 
payment, as described in subsection 3 of the statute cited, has been received. 
 


2. Recordation of proper satisfaction from the New York personal representative which must 
have been executed and recorded more than 90 days after the date of the 
appointment of the foreign personal representative. 
 


3. A duly certified or authenticated copy of letters testamentary or of administration, as the 
case may be, establishing that the personal representative is still duly qualified, must be 
attached to and recorded with the satisfaction. The certificate referred to should bear 
a date which coincides with or is subsequent to the date of the satisfaction. See 
Title Standard 5.17. 


 








Select Year:   2005  Go


The 2005 Florida Statutes


Title XL
REAL AND PERSONAL PROPERTY


Chapter 713
LIENS, GENERALLY


View Entire Chapter


713.20  Waiver or release of liens.-- 


(1)  The acceptance by the lienor of an unsecured note for all or any part of the amount of his or her 
demand shall not constitute a waiver of his or her lien therefor unless expressly so agreed in writing, nor 
shall it in any way affect the period for filing the notice under s. 713.06(2), or the claim of lien under s. 
713.08.


(2)  A right to claim a lien may not be waived in advance. A lien right may be waived only to the extent 
of labor, services, or materials furnished. Any waiver of a right to claim a lien that is made in advance is 
unenforceable. 


(3)  Any person may at any time waive, release, or satisfy any part of his or her lien under this part, 
either as to the amount due for labor, services, or materials furnished or for labor, services, or 
materials furnished through a certain date subject to exceptions specified at the time of release, or as 
to any part or parcel of the real property. 


(4)  When a lienor is required to execute a waiver or release of lien in exchange for, or to induce 
payment of, a progress payment, the waiver or release may be in substantially the following form: 


WAIVER AND RELEASE OF LIEN


UPON PROGRESS PAYMENT


The undersigned lienor, in consideration of the sum of $_____, hereby waives and releases its lien and 
right to claim a lien for labor, services, or materials furnished through  (insert date)  to  (insert the name of 


your customer)  on the job of  (insert the name of the owner)  to the following property: 


 (description of property) 


This waiver and release does not cover any retention or labor, services, or materials 
furnished after the date specified. 
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DATED on _____,  (year) . 


 (Lienor) 


By: __________


(5)  When a lienor is required to execute a waiver or release of lien in exchange for, or to induce 
payment of, the final payment, the waiver and release may be in substantially the following form: 


WAIVER AND RELEASE OF LIEN


UPON FINAL PAYMENT


The undersigned lienor, in consideration of the final payment in the amount of $__________, hereby 
waives and releases its lien and right to claim a lien for labor, services, or materials furnished to  (insert 


the name of your customer)  on the job of  (insert the name of the owner)  to the following described property: 


 (description of property) 


DATED on _____,  (year) . 


 (Lienor) 


By: __________


(6)  A person may not require a lienor to furnish a lien waiver or release of lien that is different from the 
forms in subsection (4) or subsection (5). 


(7)  A lienor who executes a lien waiver and release in exchange for a check may condition the waiver 
and release on payment of the check. However, in the absence of a payment bond protecting the owner, 
the owner may withhold from any payment to the contractor the amount of any such unpaid check until 
any such condition is satisfied. 


(8)  A lien waiver or lien release that is not substantially similar to the forms in subsections (4) and (5) is 
enforceable in accordance with the terms of the lien waiver or lien release. 


History.--s. 1, ch. 63-135; s. 35, ch. 67-254; s. 5, ch. 88-397; s. 8, ch. 96-383; s. 1769, ch. 97-102; s. 5, ch. 97-219; s. 30, ch. 


99-6. 
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Note.--Former s. 84.202. 
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Select Year:   2008  Go


The 2008 Florida Statutes


Title XLII
ESTATES AND 


TRUSTS


Chapter 732
PROBATE CODE: INTESTATE SUCCESSION AND 


WILLS


View Entire 
Chapter


732.4015  Devise of homestead.-- 


(1)  As provided by the Florida Constitution, the homestead shall not be subject to devise if the owner is 
survived by a spouse or a minor child or minor children, except that the homestead may be devised to 
the owner's spouse if there is no minor child or minor children. 


(2)  For the purposes of subsection (1), the term: 


(a)  "Owner" includes the grantor of a trust described in s. 733.707(3) that is evidenced by a written 
instrument which is in existence at the time of the grantor's death as if the interest held in trust was 
owned by the grantor. 


(b)  "Devise" includes a disposition by trust of that portion of the trust estate which, if titled in the name 
of the grantor of the trust, would be the grantor's homestead. 


History.--s. 1, ch. 74-106; ss. 18, 30, ch. 75-220; s. 16, ch. 92-200; s. 959, ch. 97-102; s. 38, ch. 2001-226; 


s. 13, ch. 2007-74. 
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97 So.2d 261 (1957)


DENCO, INC., a Florida corporation, Petitioner,
v.


William B. BELK, Respondent.


May 14, 1957.
On Rehearing October 9, 1957.


Supreme Court of Florida.


Holland, Bevis, McRae & Smith, Bartow, and Farish & Farish, West Palm Beach, for petitioner.


Paty, Downey & Daves, West Palm Beach, for respondent.


Certiorari denied.


On Rehearing.


DREW, Justice.


On October 15, 1950 J.W. Richbourg leased lots 1, 2 and 3, block 3, Palm Beach North, an addition to West Palm 
Beach, Florida, to William B. Belk for a ten year term commencing October 15, 1950, for a *262 total rental of $9,000 
payable in installments of $75 per month. The lease contained a covenant on the part of the lessee that he would 
construct certain buildings upon the premises within a designated period of time and pay the cost thereof. The lease 
then further provided as follows:


262


"The parties hereto further agree that in event lessor, his heirs, administrators and assigns, desire to 
sell the aforesaid premises during the term of this lease, they shall so advise lessee in writing and shall 
give to said lessee the minimum figure at which said property is to be sold, and the said lessee shall be 
given twenty days from the date of such written notice within which to accept or reject such offer, and in 
the event the lessee rejects such offer, and the lessor, his heirs, administrators or assigns shall 
thereafter sell said property to some third party, who desires immediate possession of said premises 
and cancellation of said lease, said lessee agrees to surrender possession of said premises, and 
cancellation of lease, after three months notice, provided, lessor, his heirs, administrators or assigns 
shall pay to lessee within the said three months, that portion of the cost of the aforesaid buildings as 
represents the unexpired portion of lease less four per cent per annum as depreciation of said 
buildings, that is to say, if total cost of buildings be $5,000 and property is sold and possession 
delivered by lessee at expiration of one year, from date of lease, there is to be deducted 4% of $5,000 
representing the cost of said buildings, or $200; that from the true valuation of $4,800 remaining, a 
deduction of 1/10 of said amount to be made, or $480, which would leave the total amount to be paid 
lessee $4,320; that the same procedure shall be followed in event of sale at expiration of any period 
during the terms of this lease, based upon the true cost of improvements.


"It is further agreed that all buildings or other construction of a permanent nature placed upon said 
premises shall become a part of the realty and upon termination of this lease shall become the property 
of lessor."


About two years after the lease was entered into the lessor died and sometime afterward an executor was appointed 
for his estate. Notice to creditors was duly published, the first publication being on the 14th day of November, 1952.
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The lessee Belk constructed the buildings which he had covenanted in the lease to construct and continued in the 
possession of said premises as lessee without interruption during the course of the administration of the estate and 
until the present time. The record is silent as to whether the rent on the premises during the course of the 
administration of the estate was paid to the executor but we must assume that such state of facts did exist.


On June 29, 1956 the executor of the estate of J.W. Richbourg, the lessor, and all of the beneficiaries of the estate of 
John W. Richbourg, deceased, conveyed the lands described in the aforesaid lease (and other lands) to Denco, Inc., a 
Florida corporation, for a recited consideration of $67,000. The deeds of both the executor and the beneficiaries of the 
estate describe the identical lands covered in the lease aforesaid to Belk followed by the following language "subject to 
all existing leases with person or persons in possession and subject to all taxes and assessments subsequent to the 
year 1955, all easements, restrictions and reservations of record and zoning ordinances of the City of West Palm 
Beach, Florida." Shortly after this conveyance the lessee, Belk, filed his complaint against the executor of the estate 
and Denco, Inc., a Florida corporation, the grantee in the deed from the estate and the heirs, in which he recited the 
execution of the lease above referred to, the provisions contained in said lease with reference to the option of the 
lessee to buy in the event of a sale, which is contained in the quoted paragraph above, and that the lessee Belk, *263
the complainant, was in possession of the property as such lessee at all times subsequent to the date of said lease 
and had fully and completely complied with and abided by all of the terms and conditions imposed therein. The 
complaint recited the sale of the lands to Denco, Inc., alleged the same to be in violation of his rights under the lease 
and prayed that the conveyance be declared null and void as to the lands embraced within the lease and that the 
executor "be ordered to notify plaintiff in writing the price for which the above described property was sold or to notify 
plaintiff in writing the minimum figure for which said property could have been sold on July 24, 1956." A motion to 
dismiss this complaint was made and sustained by the trial court in an order in which he expressed the view "that no 
claim can be made against the Executor unless notice thereof has been filed within the time prescribed by the Statute 
of non-claim. * * * Plaintiff may have a cause of action, however, against a purchaser with notice, and under 
appropriate circumstances, the Executor would be a proper party defendant to the suit." An amended bill of complaint 
was thereupon filed containing substantially the same allegations as the original complaint but eliminating as a 
defendant the executor of the estate. The prayer in the amended complaint was that the court determine the value of 
the property covered by the lease (it having been included with other lands without a specific price being fixed on it) 
and that upon such determination being made "the court afford Plaintiff an opportunity to purchase the property 
described * * * for such sum, and in the event Plaintiff elects to so purchase said property that the court order 
Defendant to convey said property to Plaintiff upon such terms and conditions as the court may deem proper." A 
motion was made to dismiss the amended complaint on the ground that it stated no cause of action upon which relief 
could be granted. This motion to dismiss was denied and from such order certiorari was taken to this Court.


263


It is pertinent to observe here that this matter was originally heard before a division of this Court consisting of Chief 
Justice Terrell and Justices Thomas, Roberts and Thornal. On the original hearing on May 14th certiorari was denied 
without opinion. Following this denial a petition for rehearing was duly filed and granted by the division originally 
hearing the case and was set for hearing before this Court on July 8, 1957, at which time the Court as constituted was 
composed of Presiding Justice Hobson and Justices Drew and O'Connell and Associate Justices Carroll and 
Wigginton. Before the commencement of the argument it was suggested by the Presiding Justice to the respective 
counsel that the matter had been previously considered by a division of the Court none of whom were then present 
and that under such circumstances the parties, if they so desired, could continue the matter for hearing before the 
division which originally heard it. Counsel present for both parties advised the Court at that time that they desired the 
Court as then constituted to dispose of the matter on rehearing; hence the reason for an apparent departure from an 
established custom of this Court that rearguments or rehearings are disposed of by the division or Justices who heard 
the cause originally.


We turn now to a disposition of the cause on its merits. In fine, it is the contention of the petitioner, Denco, Inc. that 
inasmuch as the lessee failed to file his claim against the estate of the lessor within a period of eight months, as 
required by the probate act, he was barred from the relief prayed for in his complaint. It also argues that the lease 
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containing the option is a contract within the intendment of Section 733.34, F.S.A., and we now quote from the 
petitioner's brief:


"Section 733.34, Florida Statutes 1955 [F.S.A.], must therefore be considered in conjunction with the 
above quoted section [733.16, F.S. 1955 [F.S.A.] as to the filing of claims on *264 options or contracts 
to purchase land made by a vendee with the decedent. If a claim is not filed by the vendee within the 
time for filing claims, namely, eight (8) calendar months from the time of the first publication of the 
Notice to Creditors, then the vendee has no further claim or interest in the land which he has a contract 
to purchase from said deceased person. In the case at bar, no such claim was filed within the statutory 
period of time for filing claims * * * and, therefore, the plaintiff Belk lost all right, title or interest in his 
option to purchase set forth in the lease which he had with the decedent John W. Richbourg."


264


If the option contained in the lease is a contract within the intendment of Section 733.34, F.S.A., [a question we do not 
decide] that section has no relation whatever to the situation presented on this record because we are not dealing here 
with any claim against the estate of a decedent. This cause no longer involves the estate but solely the purchaser from 
the estate and its beneficiaries. Moreover, the matter being dealt with in Section 733.34 is "the interest of the estate" in 
the real property subject to a contract of sale. Obviously the interest of the estate in an executory contract to purchase 
real estate is the balance remaining due upon the contract and not the land encumbered by it. It is, of course, true that 
the legal title is held by the estate or the heirs but they are actually trustees and the equitable title rests in the contract 
vendee. We find nothing in the probate act to support the contention of the petitioner that a contract vendee in 
possession who fails to file a claim against an estate of the vendor thereby loses his interest in the contract or the land 
covered by it. Obviously such a harsh result was never intended nor can we find anything in it which remotely suggests 
such conclusion.


The first sentence of Section 733.34 authorizes the sale of the interest of an estate in property encumbered by an 
outstanding contract for sale executed by the decedent prior to his death. That sentence provides for the sale of "such 
contract." In such event, of course, the legal title would have to be conveyed to the contract purchaser and the interest 
in the contract assigned in order to provide the means for a later conveyance to the contract vendee. The second 
sentence merely is a provision that in the event of such sale the purchaser may not look to the estate for any default 
on the part of the vendee. The purchaser becomes, so to speak, an assignee without recourse. The third sentence in 
the section is one which relieves the estate from any liability under the contract in the event the vendee consents to 
the sale or if the sale is made after the time for filing claims has expired, no claim is filed by him. The claim referred to 
therein obviously means and is confined to something other than the title itself which the vendee is entitled to under 
the contract provisions such as, but not limited to, monies that may be due the vendee for taxes which he may have 
paid which were the responsibility of the vendor to pay or encumbrances which he may have been forced to pay which 
should have been paid by the vendor or matters and things of that kind. The claim to the specific property covered by 
the contract and encumbered by it is not within the class mentioned in the section.


On the subject of claims against an estate, Redfearn's Work on Wills and Administration of Estates, 2nd Edition, page 
496, interprets Section 733.16 (relating to the form and manner of presenting claims) to mean "* * * claims to specific 
property, real or personal, may be enforced as to the property encumbered or claimed, whether or not claims based on 
them are filed against the estate." See also Section 733.19 and cf. Hodges v. Logan, Fla. 1955, 82 So.2d 885.


Moreover, it is rather difficult for us to see how the option can be separated from any other part of the lease. A casual 
reading of the provisions of the lease leads *265 to the inescapable conclusion that the option was one of the essential 
elements which entered into the lease arrangement. We can reach no conclusion from the record other than that the 
petitioner here and the estate and its heirs recognized, as they must have, all of the provisions of the lease agreement 
except the right to purchase in the event of a sale and they reach this conclusion by urging the proposition that the 
lessee's failure to file his claim prevented him from thereafter exercising the option. There are numerous weaknesses 
to this argument. In the first place the option never was exercisable until long after the expiration of the time within 
which claims were to be filed. Therefore, during that period of time the lessee had no option to exercise and, therefore, 
no basis for making a claim.


265
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The real and basic issue in this case, however, is simply whether the purchaser of this land, not only charged with 
knowledge of the rights of the lessee as a matter of law but placed on direct notice by the very provisions of the deed 
he accepted, may defeat the substantial rights of the lessee under the terms of this lease. Denco is not a bona fide 
purchaser. Denco, Inc. comes within the rule that persons dealing with an owner of land for purposes of sale or 
purchase who have knowledge of possession by a lessee, are placed on inquiry as to the full terms and conditions of 
the lease, including a provision granting a right of first refusal of purchase to the lessee if the lessor decides to sell the 
property during the term of the lease. Mercer v. Miller, 1946, 157 Fla. 78, 24 So.2d 893; Gilbert v. Van Kleeck, 3rd 
Dept. 1954, 284 App.Div. 611, 132 N.Y.S.2d 580. Also cf. Stein v. Green, 1955, 6 Ill.2d 234, 128 N.E.2d 743 and cf. 
McRae v. McMinn, 1880, 17 Fla. 876. We think the law and every concept of equity and good conscience requires 
Denco, Inc. to recognize the rights of the lessee under all of the provisions of the lease under which he holds 
possession of the property, not the least of these being the option above alluded to. Persuasive in this connection and 
in support of this conclusion, see Brenner v. Duncan, 318 Mich. 1, 27 N.W.2d 320, and Wilson v. Brown, 5 Cal.2d 425, 
55 P.2d 485.


On rehearing granted, the original judgment denying certiorari is adhered to.


TERRELL, C.J., and HOBSON and O'CONNELL, JJ., and CARROLL and WIGGINTON, District Judges, concur.
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223 So.2d 350 (1969)


Edward H. HURT and Joan L. Hurt, His Wife, Appellants,
v.


Paul LENCHUK and Helen E. Lenchuk, His Wife; John I. Klocke and Margaret D. Klocke, His 
Wife; Rex F. Huffman and June E. Huffman, His Wife; et al., Appellees.


No. 1585.


May 12, 1969.
Rehearing Denied June 25, 1969.


District Court of Appeal of Florida. Fourth District.


*351 Raymer F. Maguire, Jr., James W. Markell and Richmond W. Rucker, of Maguire, Voorhis & Wells, Orlando, for 
appellants.
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Julius G. Petruska, of Rowland & Petruska, Orlando, for appellees-Lenchuk, Klocke and Huffman.


OWEN, Judge.


The primary question presented by this case is whether a property owner in a platted subdivision within a municipality 
has a vested private right to continue to use that portion of a street in the subdivision which has been lawfully vacated 
by the municipal authorities. A corollary question is whether the owners of the property abutting the vacated portions of 
the street have the right to place obstructions therein.


The plat of Virginia Heights, a subdivision in the City of Winter Park, was recorded in 1922. The plat shows College 
Point Street running northward toward Lake Virginia, the plat containing a notation to the effect that the north end of 
College Point is reserved as a park for the owners and residents of Virginia Heights. Although the right-of-way of the 
street as shown on the plat is 50 feet in width throughout most of its length, near its north end the right-of-way fans out 
sharply so that the area reserved as park is several hundred feet in width along the south shore of Lake Virginia. The 
paved portion of the street, approximately 20 feet in width, terminated at its north end in a turning circle just south of 
the line where the park area commenced. Sometime before 1963 the City of Winter Park had placed a row of concrete 
posts between the turning circle and the park area thereby effectively barricading vehicular traffic from the park area. 
Pedestrian access was not obstructed.


Defendants Hurt owned the property abutting the west side of the park and the street and defendants Kinney owned 
the property abutting the east side. In 1963 the city commission of Winter Park, at the request of defendant Ed Hurt, 
adopted an ordinance vacating a portion of College Point Street, the portion vacated being approximately the northerly 
110 feet (which included the paved turning circle). Defendant Hurt then moved the concrete post barricade to the 
southline of the vacated portion of the street, planting shrubbery and trees along the same line. These obstructions 
effectively prevented vehicular traffic from using the portion of the street which had been vacated, the effect being to 
move the "dead end" approximately 110 feet south of its former location. Pedestrian access to the vacated portion of 
the street as well as to the park area remained unobstructed.


Plaintiffs were owners of property within the subdivision, all of whom had purchased their property with reference to 
the recorded plat. They brought this suit seeking not only to have enjoined the defendants from maintaining the 
obstructions in the roadway, but also to have declared as invalid the municipal ordinance vacating the street, the City 
of Winter Park being joined as a defendant for this purpose. At the final hearing before the court the facts above set 
forth were established by the evidence without material dispute. It was also shown that the defendants had placed 
certain fences and hedges along their respective sides of the park which encroached several feet onto the park 
property. The court ruling impliedly [but not expressly] that plaintiffs had acquired a private right of user over the 
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portion of the street which had been vacated, entered its decree requiring the defendants to remove the obstructions 
placed across the *352 south end of the vacated portion of the street and the encroachments on the park area. The 
decree also dismissed with prejudice the action against the City of Winter Park. Defendants appeal.


352


The court was correct in ordering the defendants to remove certain encroachments on the park area even though such 
encroachments were minimal. The plaintiffs, having purchased their lots relying upon the plat showing the north end of 
College Point Street as being reserved for their use as a park, thereby acquired by implied covenant a private 
easement in all of the park as appurtenant to the premises granted and conveyed to them. McCorquodale v. Keyton, 
Fla. 1953, 63 So.2d 906. Defendants had no superior rights which entitled them to deprive plaintiffs of the use of such 
private easement.


In our opinion, the court erred in requiring the defendants to remove the obstructions across the south end of the 
vacated portion of the street. The cities of this state are authorized to discontinue or vacate any street or portion 
thereof when done in the interest of the general welfare. McLeod v. Carr, Fla. 1956, 90 So.2d 112; Section 167.09, 
F.S. 1963, F.S.A. The plaintiffs' efforts to establish the invalidity of the ordinance by which the street was vacated were 
unsuccessful and the ordinance is thus presumptively valid. When a street is lawfully vacated, title to the area vacated 
vests in the adjoining property owners. Smith v. Horn, 1915, 70 Fla. 484, 70 So. 435. It has been stated repeatedly 
that if the power to vacate is present and is lawfully exercised, the fact that when abandoned the title to the street or 
public place or portion thereof reverts to the adjacent owner is of no consequence. Henry L. Doherty & Co. v. Joachim, 
1941, 146 Fla. 50, 200 So. 238; Sun Oil Company v. Gerstein, Fla.App. 1968, 206 So.2d 439; Woodlawn Park 
Cemetery Co. v. City of Miami, Fla.App. 1958, 104 So.2d 851. The defendants, as the legal owners of the portion of 
the street which had been vacated, should not be enjoined from placing obstructions on their own property unless such 
interferes with some private easement which may have become vested in the plaintiffs.


In McCorquodale v. Keyton, supra, and Boothby v. Gulf Properties of Alabama, Fla. 1948, 40 So.2d 117, approval was 
given to the principle that a grantee to whom a conveyance is made by reference to a map or plat acquires a private 
right of user of or easement in parks, playgrounds or similar facilities shown on the plat and calculated to encourage 
prospective purchasers to buy lots in the subdivision. But, it was made clear in Powers v. Scobie, Fla. 1952, 60 So.2d 
738, that this "broad" view which was applied to parks, beaches and similar facilities, would not be practical in this 
state when applied to streets and alleys. In the last cited case it was held that the extent of a grantee's private right of 
user in streets and alleys shown on a map or plat by reference to which his conveyance is made, is limited to such 
streets and alleys as are reasonably and materially beneficial to the grantee and of which the deprivation would reduce 
the value of his lot. It was there recognized (as we do here) that each case must be determined on its own facts but 
that the complaining party in order to prevail must show damage or detriment to his property. None of the plaintiffs in 
this case have made such a showing. While plaintiffs cite McCorquodale v. Keyton, supra, as authority for the 
statement that access to and use of a beach is an extremely valuable right to lot owners, and while we recognize as 
has the First District Court that close proximity of and direct access to navigable waters gives property an enhanced 
value, Mainor v. Hobbie, Fla.App. 1969, 218 So.2d 203, the undisputed fact remains that the conduct on the part of the 
defendants did not deprive or limit the pedestrian access to the park and the lake which plaintiffs had theretofore 
enjoyed. They are entitled to continue to have such access even over the vacated portion of the street. The fact that 
the plaintiffs will now have to park their cars approximately 110 feet farther from the park area than in the past, and 
*353 walk that additional distance cannot, by any stretch of the imagination, be said to be a denial of access to or use 
of the park facilities so as to be the cause of damage or detriment to the plaintiffs' property in the subdivision. Cf. 
Henry L. Doherty & Co. v. Joachim, supra.


353


The portion of the final decree requiring the defendants, Edward H. Hurt and Joan L. Hurt, his wife, to remove the 
concrete posts, a hedge of shrubbery and a palm tree located at the southwest part of the vacated portion of College 
Park Street, and requiring such defendants to restore that area to a grade level with the immediate surrounding area, 
is reversed. In all other respects the final decree is affirmed.


Reversed in part, affirmed in part.


Page 2 of 3Hurt v. Lenchuk, 223 So. 2d 350 - Fla: Dist. Court of Appeals, 4th Dist. 1969 - Google Sc...


5/3/2013http://scholar.google.com/scholar_case?case=6424380562564154885&q=hurt+v.+lenchuk...







Cross, J., and ANDERSON, ALLEN C., Associate Judge, concur.
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16.33 ACRES OF LAND IN the COUNTY OF DADE, State of Florida, and Sterling Investments, 
Inc., et al., Defendants-Appellants.


UNITED STATES of America, Plaintiff-Appellee,
v.


156.65 ACRES OF LAND IN the COUNTY OF DADE, State of Florida, and Sterling Investments, 
Inc., et al., Defendants-Appellants.


No. 50243.


January 13, 1977.
Rehearing Denied March 10, 1977.


Supreme Court of Florida.


*477 Peter R. Taft, Asst. Atty. Gen., Washington, D.C., Robert W. Rust, U.S. Atty., Miami, and Jacques B. Gelin, Harry 
W. McKee and Eva R. Datz, Dept. of Justice, for plaintiff-appellee.
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Rollo E. Karkeet, and Robyn Greene, of Greene & Cooper, Miami, for defendants-appellants.


HATCHETT, Justice.


Sterling Investments, Inc. (Sterling), sought to establish a compensable interest in condemned property in the course 
of condemnation proceedings in the United States District Court for the Southern District of Florida. Whether Sterling 
has an interest in the property is a question of state law, which was considered as such, and decided adversely to 
Sterling by the United States District Court. When the cause was appealed to the United States Court of Appeals for 
the Fifth Circuit, that court certified to us the question of what interest in the property, if any, Florida law gives Sterling. 
537 F.2d 182 (5th Cir.1976). The facts are stated in the Fifth Circuit's certificate, prepared pursuant to Rule 4.61, 
Florida Appellate Rules, 1962 Revision, as follows:


Introduction. — This action was begun by a complaint filed by the United States to condemn certain real estate in the 
Elliott Shores Subdivision on Elliott Key, in Dade County, Florida. The record title holders of the subdivision lots were 
designated as the defendant-landowners. Sterling Investments, Inc. (Sterling), as successor-in-interest to the original 
developer, filed an answer alleging that it is the fee simple owner of all the avenues, roads and boulevards as shown 
on the plat of the subdivision. (R. 298).


The District Court, by its order of June 2, 1975, disallowed Sterling's claim, holding, inter alia, that the conveyances by 
the original developer of "the lots abutting the streets and roads by reference to the plat carried title to the center of the 
abutting roadway subject to the rights in favor of the public all in accordance with the law of the State of Florida" (R. 
627). Sterling appealed to the United States Court of Appeals for the Fifth Circuit. The Fifth Circuit determined that 
issues of state law may be dispositive of this case and ordered that it be certified to the Supreme Court of the State of 
Florida.


A. Background. — The Biscayne National Monument was authorized October 18, 1968, and formally established June 
12, 1970, 82 *478 Stat. 1188 (R. 477). The United States instituted four proceedings to acquire the land needed for the 
establishment of the Biscayne National Monument:
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                                         Date          Date Notice of 
        Style of Lawsuit             Complaint Filed   Lis Pendens Filed 


  United States v. 95,064 acres          4/8/70            4/13/70 
  of land, No. 70-477-Civ-CF                         (O.R. 6821, p. 232) 
  [This was a proceeding against 
  the State of Florida to condemn 
  its interest in the project area.] 


  United States v. 338.87 acres          8/18/72           8/31/72 
  of land, No. 72-1311-Civ-CF                        (O.R. 7872, p. 126) 
  [This was a proceeding to condemn                  and amended 11/8/72 
  land on Old Rhodes, Totten,                        (O.R. 7970, p. 773) 
  Rubicon and Elliott Keys.] 


  United States v. 16.33 acres           9/20/72           9/22/72 
  of land, No. 72-1509-Civ-CF                        (O.R. 7904, p. 137) 
  [The instant proceedings.]                         and amended 12/17/72 
                                                     (O.R. 8041, p. 52) 


  United States v. 156.65 acres          9/28/72           9/29/72 
  of land, No. 72-1548-Civ-CF                        (O.R. 7915, p. 413) 
  [The instant proceedings.] 


B. Elliott Key is an island approximately eight miles long. Elliott Shores subdivision is approximately two miles north of 
the southern tip of Elliott Key. The subdivision is approximately one-third of a mile wide and extends from the Atlantic 
Ocean to Biscayne Bay.


C. Elliott Key has never been connected to the mainland of Florida and is accessible only by boat. The terrain consists 
of jagged coral rock covered with an almost impenetrable growth of salt water vegetation. The ocean shoreline is land 
and rock, and the bay shoreline is mangrove fringe. The island has no public utilities. There are no roads capable of 
vehicular use. A footpath, wide enough for a hiker or two, has been hacked through the vegetation, and periodic 
attempts are made to keep it open.


D. There is no evidence that Elliott Shores has ever been surveyed, cleared, or even staked. It is uninhabited. Elliott 
Key itself has a small municipal marina with no overnight facilities. The island attracts fishermen, boaters, nature 
hikers, and other recreational users interested in exploring undeveloped, virgin land (M. 2).


E. In 1926, Miami Bank, STERLING'S predecessor in title, recorded a plat of the property. The entire subdivision has 
been sold and resold from the plat as recorded in the Public Records of Dade County, Florida, in Plat Book 23, on 
page 24, as it has been impossible for anyone to determine visually the location of any of the lots or roads (R. 625, M. 
3).


The plat filed by Miami Bank states (R. 626):


"That all avenues, roads and boulevards as shown on said plat attached are hereby dedicated to the 
perpetual use of the public for proper purposes reserving to ourselves, our heirs, administrators, 
executors, or assigns, the reversion or reversions thereof if ever discontinued by law."


The plat goes on to state (R. 444):


"[E]very conveyance of any real estate in this subdivision which may be made hereafter shall be subject 
to the following restrictions:
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"1. All lots shall be restricted to residential purposes only with the following exceptions * * * which shall 
be designated as business lots. This restriction shall not operate against the erection in the subdivision 
of apartment houses or hotels.


"2. All buildings in said subdivision shall be of fire resisting materials * *.


"3. No residence shall be erected at a less cost than Three Thousand Dollars * * *.


*479 "4. No building shall be erected on a business lot at a less cost than One Hundred Dollars * * * per 
story for each front foot of the lot * * *.


479


"5. No residence * * * shall be constructed * * * closer than Fifty * * * feet to the centre line of the 
adjacent street * * *.


"6. No garage * * * shall be used for residential purposes * * *.


"7. A septic tank * * * shall be put on the * * * property * * *.


"8. No spirituous or intoxicating liquor shall be manufactured, bartered or sold in * * * said subdivision * 
*.


"9. No livestock shall be kept * * in said subdivision * * *.


"10. No unlawful or immoral use shall be made of the premises * * * nor shall any interest therein be 
sold * * to any person other than of the Caucasian race * * *.


"11. The privilege is hereby reserved to the said first party, its successors or assigns to erect and 
maintain electric and telephone poles, and suitable equipment for any other utilities and to lay water 
mains on or in the rear five feet of the land hereby conveyed, or on or in the three foot strip along the 
side line thereof, when necessary, to gain access to the five foot strip reserved along the rear lines of 
lots * * * for utility purpose and for such purposes as well as to repair, remove or replace said poles, 
equipment and mains, the said first party shall have the right for itself, its agents and employees to 
enter upon said premises in reasonable manner and at reasonable times."


F. In 1960, the dedication in the plat was accepted by Dade County by a blanket resolution which accepted all 
previously unaccepted dedications in the county (R. 326-327). All of the tracts abutting the roads except for Tract 478 
were the subject matter of tax deeds issued by the State of Florida through the Trustees of the Internal Improvement 
Trust Fund in or before 1944.


G. All conveyances of the lots in the subdivision were made by deeds which contained specific references to the plat 
(R. 627). No deed contained language showing an intent contrary to that evidenced by the plat. None of the 
conveyances made express reference to the fee title to the roads.


H. On February 25, 1972 (R. 488, 764), Dade County conveyed all of its interest on Elliott Key to the United States. 
This condemnation proceeding was instituted on September 20, 1972, and a notice of lis pendens was filed 
September 22, 1972.


I. Sterling traces its title to a quitclaim deed by the original subdivider dated March 3, 1959, to one J.A. Bechard, 
conveying unspecified tracts in Dade, Broward and Monroe Counties (R. 341, 328, 350-351, 511). Following mesne 
conveyances, the reversionary interest in the avenues, alleys, roads and boulevards in the Elliott Shores Subdivision 
was deeded to Sterling on August 16, 1972 (R. 341). There are no tax deeds in Sterling's chain of title.


J. In November 1972, Sterling instituted an action in the Circuit Court of the Eleventh Judicial Circuit in and for Dade 
County, Florida, to quiet title to the avenues, roads and boulevards in the Elliott Shores Subdivision (R. 453, 318). 
Dade County, the only named party defendant, disclaimed any ownership interest in the land (R. 485). Thereafter on 
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January 24, 1973, the Florida court issued a judgment quieting title in Sterling (R. 505). The Florida court also found 
that "the dedication of all avenues, roads and boulevards to the perpetual use of the public for proper purposes has 
been discontinued by law and the use thereof reverts to the fee owners" (R. 505, J.A. 145).


K. Summary of proceedings before the district court. — No. 72-1509-Civ-CF was instituted by the United States by a 
complaint filed on September 20, 1972 (R. 1-2), and amended on November 6, 1972 (R. 119), February 21, 1973 (R. 
125, 179), April 13, 1973 (R. 225), and November 23, 1973 (R. 275), to condemn various lots in the Elliott Shores 
Subdivision on Elliott Key, including the fee to the road rights of way abutting *480 the lots (up to the center line) but 
subject to "existing easements for public roads and highways, public utilities, railroads and pipelines, and free and 
clear of all encumbrances or liens." The property was acquired for inclusion in the Biscayne National Monument.


480


L. By motion, the United States asked the court to determine the ownership of the roads and boulevards in the Elliott 
Shores Subdivision.


M. The federal district court found that there was nothing in the original plat and the subsequent deeds of conveyance 
to show an intention on the part of the original subdivider to retain a fee interest in the streets and roads. The court 
held that the conveyances of the lots by reference to the plat carried title to the center of the abutting roadway subject 
to an easement in favor of the public (R. 627).


N. In addition, the district court held that, to the extent that the lot owners' chain of title showed tax deeds, these deeds 
would have extinguished the original subdivider's reversion, even assuming such a reversion had been retained.


O. Finally, the district court held that the establishment of the national monument did not effect a discontinuance of the 
public use of the road rights of way (R. 627-628).


P. As regards the interest of the lot owners, final judgments have been entered and payments have been made to 
them. All of the judgments were entered pursuant to settlement.


Although some eight questions of law have been certified, we find it unnecessary to decide most of them, because of 
the view we take of the case.


When Miami Bank, Sterling's predecessor in title, dedicated the platted roads "to the perpetual use of the public for 
proper purposes," it explicitly reserved to itself any reversionary interest, as against the public. Thereafter, all the lots 
in the plat were sold; and the deeds described the lots by reference to the plat. Because there was no mention of any 
reversionary interest in these transactions, the present case falls under the rule stated in Smith v. Horn, 70 Fla. 484, 
70 So. 435, 436 (1915):


Where the owner of land has it surveyed, mapped, and platted, showing subdivisions thereof, with 
spaces for intervening streets or other highways between the subdivisions clearly indicated upon the 
map or plat, and conveyances in fee of the subdivisions are made with reference to such map or plat, 
the owner thereby evinces an intention to dedicate an easement in the streets or other highways to the 
public use as such, the title to the land under the street remaining in the owner or his grantees; and, 
where such conveyances are made with reference to the map or plat, the dedication of the easement 
for street purposes cannot be subsequently revoked as against the grantees, and the title of the 
grantees of subdivisions abutting on such streets, in the absence of a contrary showing, extends to the 
center of such highway, subject to the public easement. And, where the highway is lawfully 
surrendered, the then holder of the title to abutting property and to the center of the street has the 
property relieved of the public easement.


This rule dates from the decision in Florida Southern Ry. Co. v. Brown, 23 Fla. 104, 1 So. 512 (1887), and was applied 
in Servando Building Co. v. Zimmerman, 91 So.2d 289 (Fla. 1956). In the present case, we hold that the reversionary 
interest, retained by the subdivider, was subsequently conveyed, together with the lots, subject to the easement in 
favor of the public. The reversionary interest of Sterling's predecessor in title was distributed among the lot owners, as 
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the lots were sold. It follows that Sterling has no interest of any kind in the parcel; none of its property was taken in the 
condemnation action, and the road easements in favor of the public are preserved.


In these circumstances, we conclude that consideration of the remaining certified questions would serve no useful 
purpose.


*481 OVERTON, C.J., and BOYD, ENGLAND and SUNDBERG, JJ., concur.481


ADKINS and ROBERTS (Retired), JJ., dissent.
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Select Year:   2007  Go


The 2007 Florida Statutes


Title XIV
TAXATION AND FINANCE


Chapter 199
INTANGIBLE PERSONAL PROPERTY TAXES


View Entire Chapter


199.262  Tax liens and garnishment.-- 


(1)  When any tax imposed by this chapter becomes delinquent, or is otherwise in jeopardy, the 
department shall issue a warrant for the full amount of tax due or estimated to be due, together with 
interest, penalties, and cost of collection. The warrant shall be directed to all and singular the sheriffs 
of the state. It shall be recorded with the clerk of the circuit court in the county where the delinquent 
taxpayer's property is located. Upon recording, the amount of the warrant shall become a lien upon the 
taxpayer's real and personal property in such county in the same manner as a judgment duly docketed 
and recorded, and the clerk of the circuit court shall issue execution on the warrant in the same manner 
as on a judgment. The sheriff shall then execute the warrant in the same manner prescribed by law for 
executions upon judgments, and he or she shall be entitled to the same fees for his or her services. 
Upon payment of the warrant, the department shall satisfy the lien of record within 30 days; and any 
interested person may thereafter compel the department to satisfy the lien of record. If there is 
jeopardy to the revenue and jeopardy is asserted in or with an assessment, the department shall 
proceed in the manner specified for jeopardy assessments in s. 213.732.


(2)  Whenever the department deems it necessary, the department may issue an alias tax execution. 
Each alias tax execution shall be so designated on its face. Each alias tax execution shall have the same 
force and effect as the original. 


(3)  Tax executions may be levied upon any third party having any assets of the delinquent taxpayer in 
its possession or control or that is indebted to the delinquent taxpayer. When any tax execution is so 
levied, it shall have the force and effect of a writ of garnishment. The third party shall pay the debt or 
deliver the assets of the delinquent taxpayer to the department. The receipt of the department shall be 
complete discharge to the third party to the extent of the debt paid or assets turned over. 


(4)  Any employee of the department may be designated in writing by the executive director of the 
department to make and sign assessments, tax warrants, assignments of tax warrants, and satisfactions 
of tax warrants. 


(5)  Whenever any tax execution becomes void, the department may cancel it of record and shall do so 
upon the request of any interested person. 


History.--s. 1, ch. 71-134; s. 1, ch. 78-43; s. 24, ch. 85-342; s. 9, ch. 92-315; s. 1046, ch. 95-147. 
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TN 10.04.07  Names and the Identity of Parties   (Rev. 12/93) 
 


A. A deed names George Sanders as the grantee and a later deed conveying the same property 
names George W. Saunders as grantor. The Fund's opinion is that “George Sanders” and “George 
W. Saunders” are within the rules of idem sonans as established by the Supreme Court of Florida 
which has stated in Burrows v. Hagerman, 33 So.2d 34 (Fla. 1947), that the application of the rule 
is not restricted to identical sounds but applies to sounds sufficiently alike as not readily to suggest a 
difference in the mind of the hearer. The court applied the rule to Walter Burrows and Waters F. 
Burrows. In Platt Cattle Co. v. Stott, 25 So.2d 655 (Fla. 1946), the court held that Ray and Roy 
were within the rule. See also Rhodes v. State, 76 So.776 (Fla. 1917). 


 


But naming of Myrtle Danby in service of publication instead of the correct name Myrtle 
Danley was held to be misleading and rendered service invalid. Sinclair v. Alford, 72 So.2d 783 
(Fla. 1954). 


 


B. If there is any material variation in the names, there is no presumption of identity. The 
difficulty arises in determining which names, varying but slightly in form, the law will consider to 
be materially different, and to which ones will be extended the presumption of identity. 


 


Several rules have arisen either by statute, case law or Title Standards to help in making 
judgments on whether the presumption of identity applies to given facts. Following are examples 
of name variations and the application of these rules: 


A. Adams and Arthur Adams. The identity of persons may not be presumed from the two 
names. There is no presumption that a person named by a full first name is the same as one named 
only with the initial letter of that first name. PATTON AND PALOMAR ON LAND TITLES 
(3d ed. 2003), Sec. 74. Bacon v. Feigel, 86 So.424 (Fla. 1920). However, Sec. 689.19, F.S., 
modifies this rule to the extent that persons named in one instrument with the full first name and in 
the next with only the initial letter of that first name appearing are presumed to be the same person 
when such instruments have been of record for more than 10 years, but such presumption 
continues only as long as nothing contrary appears. 


 


Brett Brown and Brett B. Brown. The identity of persons may be presumed from the two 
names. The use in one instrument and nonuse in another of a middle name or initial ordinarily does 
not create a question of identity. Title Standard 10.4. Examples given in the Title Standard are 
Lawrence Emery and Lawrence J. Emery, Lawrence Emery and Lawrence Joseph Emery, and 
Lawrence J. Emery and Lawrence Joseph Emery. An exception to this presumption is where the 
first names in both instruments are initials only. PATTON AND PALOMAR ON LAND TITLES 
(3d ed. 2003) Sec. 74. An example of the exception is B. Boyd Bond and B. B. Bond. 


 


After the second instrument has been of record for 10 years with nothing appearing to the 
contrary, a statutory presumption is created by Sec. 689.19 (2), F.S., along the lines of Title 
Standard 10.4. The statute creates a statutory presumption of identity of persons from a full middle 
name appearing in the next and from the initial letter of a middle name appearing in one and not 
appearing in the other. 


 


Carl Clarke and Carl Clark. The identity of persons may be presumed from the two names. 
The doctrine of idem sonans provides that names spelled differently but pronounced alike or 
nearly alike are presumed to be the same. Title Standard 10.2. This rule has been applied in 
countless cases and there  are  lists  in  PATTON  AND  PALOMAR  ON  LAND  TITLES (3d 
ed. 2003), Sec. 78; 65 C.J.S., Names, Sec. 3. An examining attorney is justified in requiring 
identification in any doubtful case. 


 







George Dyer and Geo Dyer. The identity of persons may be presumed from the two names. 
All customary and generally accepted abbreviations of first names and middle names should be 
recognized as the equivalent thereof. Title Standard 10.1. In not so common abbreviations, 
reference should be made to the decisions to determine in each particular case the expressed or 
probable attitude of the courts. Lists are found in PATTON AND PALOMAR ON LAND TITLES 
(3d ed. 2003), Sec. 75, n. 1; 65 C.J.S., Names, Sec. 12. In any doubtful case the examining 
attorney should require identification. 


 


Edward E. Eller and Edward E. Eller Jr. The identity of persons should not be presumed from 
the two names. The addition of a suffix such as Jr. or II to the name of a subsequent grantor may 
rebut the presumption of identity with the prior grantee. Title Standard 10.5. Since the suffixes Jr. 
and II ordinarily are considered descriptio personae and not part of a person's legal name, no 
presumption is created by the use and subsequent nonuse of a suffix that two persons are involved, 
but the examining attorney is justified in requiring clarification of the identification. The identity 
of Edward E. Eller Sr. and Edward E. Eller Jr. should not be presumed and in fact this creates a 
prima facie evidence of different persons. State v. Williams, 120 So.310 (Fla. 1929). An affidavit of 
identification as the same persons should not be relied on in that situation. 


 


Fran Foster and Fran Williams, formerly Fran Foster. The identity of persons may be 
presumed from the two names and the recital. A recital or identity, contained in a deed executed by 
the person whose identity is recited, may be relied on unless there is some genuine reason to doubt 
the truth of the recital. Title Standard 10.3. Without the recital there is no presumption that a 
grantor, Fran Williams, is the same person as the preceding grantee, Fran Foster (even when 
husband of the surname joins in the deed). PATTON AND PALOMAR ON LAND TITLES 
(3d ed. 2003), Sec. 73. 


 


Sec.92.08,F.S., provides that the recitals in any deeds or powers  of  attorney  under 
certain circumstances may be offered in evidence as prima facie proof of the truth of the facts 
therein recited provided the instruments have been of record for more than 20 years. 


 


Fred Freeman and F. Frank Freeman a/k/a Fred Freeman. The identity of persons may be 
presumed from the two names and the recital. The previous rule would also be applicable to these 
names. Title Standard 10.3. 


If the examining attorney comes across variations in names which do not come within one of 
the above discussed rules or some other generally accepted rule, he should require corrective 
measures either in the form of corrective instruments, quiet title suits or affidavits. See Title 
Standard 3.3. What corrective measures may be required will depend on the given factual situation 
and each one will of necessity need to be determined separately. 


 








Select Year:   2005  Go


The 2005 Florida Statutes


Title VI
CIVIL PRACTICE AND PROCEDURE


Chapter 55
JUDGMENTS


View Entire Chapter


55.07  Judgments; effect of failure to record.--The failure to record any order, judgment or decree 
shall not affect the validity of any proceedings had thereon when collaterally attacked; provided, 
rendition of such order, judgment or decree is shown by the progress docket in the cause. This section 
shall apply to all proceedings heretofore had as well as to those hereafter had. 


History.--ss. 1, 2, ch. 12114, 1927; CGL 4496; s. 9, ch. 67-254. 
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TN 10.02.02   Recorded After Grantor's Death — Proof of Delivery (Rev. 12/09) 
 


A deed, dated and acknowledged in 2008, was not recorded until 2009. The record revealed that 
the grantor died in 2008. Of record also is an affidavit of an attorney establishing that he prepared 
the deed and handled the closing of the purchase; that the grantor executed and acknowledged 
the deed on the dates shown, and on the same date delivered the deed to him as attorney for the 
purchaser, but that through an oversight on his part it was placed in his office file and was not 
discovered until 2009, when it was filed for record. Failure to record a properly delivered deed 
until after the grantor has died has no effect on the deed's validity. Sweat v. Yates, 463 So.2d 306 (Fla. 
1st DCA 1985). 
 


While such a situation places on an examining attorney the burden of determining that the 
deed was delivered before the grantor's death, a reasonable degree of assurance is all that is 
required. The Fund regards the affidavit, coupled with the consistent date of acknowledgment, as 
sufficient. See Title Standard 16.2. 
 


The foregoing example presumes the failure to record the deed was due to inadvertence and that 
there is an affidavit supporting such presumption. Generally, and without such an affidavit, deeds that 
remain in the possession of the grantor at grantor’s death should be scrutinized and the bona fide 
failure to deliver same should be treated as suspect, particularly if the deed contains any of the 
characteristics cited in TN 10.03.09. 
 








Select Year:   2002  Go


The 2002 Florida Statutes


Title XXXVI
BUSINESS ORGANIZATIONS


Chapter 607
CORPORATIONS


View Entire Chapter


607.1405  Effect of dissolution.-- 


(1)  A dissolved corporation continues its corporate existence but may not carry on any business except 
that appropriate to wind up and liquidate its business and affairs, including: 


(a)  Collecting its assets; 


(b)  Disposing of its properties that will not be distributed in kind to its shareholders; 


(c)  Discharging or making provision for discharging its liabilities; 


(d)  Distributing its remaining property among its shareholders according to their interests; and 


(e)  Doing every other act necessary to wind up and liquidate its business and affairs. 


(2)  Dissolution of a corporation does not: 


(a)  Transfer title to the corporation's property; 


(b)  Prevent transfer of its shares or securities, although the authorization to dissolve may provide for 
closing the corporation's share transfer records; 


(c)  Subject its directors or officers to standards of conduct different from those prescribed in ss. 
607.0801-607.0850 except as provided in s. 607.1421(4); 


(d)  Change quorum or voting requirements for its board of directors or shareholders; change provisions 
for selection, resignation, or removal of its directors or officers or both; or change provisions for 
amending its bylaws; 


(e)  Prevent commencement of a proceeding by or against the corporation in its corporate name; 


(f)  Abate or suspend a proceeding pending by or against the corporation on the effective date of 
dissolution; or 


(g)  Terminate the authority of the registered agent of the corporation. 


(3)  The directors, officers, and agents of a corporation dissolved pursuant to s. 607.1403 shall not incur 
any personal liability thereby by reason of their status as directors, officers, and agents of a dissolved 
corporation, as distinguished from a corporation which is not dissolved. 
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(4)  The name of a dissolved corporation shall not be available for assumption or use by another 
corporation until 120 days after the effective date of dissolution unless the dissolved corporation 
provides the Department of State with an affidavit, executed pursuant to s. 607.0120, permitting the 
immediate assumption or use of the name by another corporation. 


(5)  For purposes of this section, the circuit court may appoint a trustee for any property owned or 
acquired by the corporation who may engage in any act permitted under subsection (1) if any director or 
officer of the dissolved corporation is unwilling or unable to serve or cannot be located. 


History.--s. 125, ch. 89-154; s. 154, ch. 90-179; s. 36, ch. 93-281. 
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TN 10.04.05  Legal Existence of Parties to Conveyances  (Rev. 12/00) 
 


A conveyance by a purported entity, which no longer had legal existence, was held to be void     
in Anglin v. Lauderdale-By-The-Sea, 60 So.2d 619 (Fla. 1952). This case involved an attempted 
conveyance by a municipality which had been abolished. 
 


A conveyance to the Estate of David W. Hart was held to be vague and uncertain and, 
therefore, insufficient to convey legal title. Simmons v. Spratt, 20 Fla. 495 (1884). However, in 
Hutto v. Hutto, 63 So.914 (Fla.1913), the court in holding that a conveyance naming a deceased 
grantee was insufficient to pass legal title, stated that such a defect was remediable in equity and 
that on a proper showing, the deed would be reformed. 
 


In Reid v. Barry, 112 So.846, at 858 (Fla. 1927), the court stated that an unincorporated 
religious society cannot take title to land by deed, and in Daniels v. Berry, 513 So.2d 250 
(Fla. 5th DCA 1987), the court held that a deed to the “Colored Library and Civic Imp. Assoc'” 
never passed title out of the original grantor, because the grantee was not a recognized legal entity. 
However, in LaFayette Land Co. v. Caswell, 52 So.140 (Fla. 1910), and Cawthon v. Stearns 
Culver Lumber Co., 53 So.738 (Fla. 1910), it was held that a conveyance to a partnership by firm 
name, instead of to the individual partners, is not for that reason void but merely a latent ambiguity 
that may be explained and supplied by parol testimony. See Title Standard 3.1. 
 


Due to the lack of definitive case law on this issue, a title policy should not be issued on any 
transaction in which the legal existence of the parties is in doubt. 
 


Additionally, if an unincorporated association purportedly acquires title and later converts or 
merges with or into another business entity, a conveyance or mortgage from the surviving entity 
also should not be insured because the conversion or merger may not validate the prior ineffective 
conveyance to the unincorporated association. See TN 11.10.03. 
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Before HUBBART and FERGUSON, JJ., and BARFIELD, EDWARD, Associate Judge.


FERGUSON, Judge.


The appellees, thirty-six homeowners in the King's Bay Subdivision, brought an action against Edward Easton, as 
trustee for the King's Bay Yacht and Country Club, for declaratory and injunctive relief alleging that "[t]here exists a 
bona fide, actual and present controversy concerning the use of the turning basin and dock facilities" operated by the 
club. In their prayer for relief the plaintiffs sought the exclusive right to use the turning basin and dock slips, an 
easement across an adjacent parking lot, unrestricted ownership of dock facilities, imposition of a constructive trust on 
rental proceeds received by Easton, an order prohibiting removal of vessels, and damages and costs. The club filed a 
counterclaim to quiet title to the property and sought to have the suit certified as a class action. It also asserted that 
many of the lot owners had waived any interest they had in the marina.


This is an appeal from a final judgment which, among other things, orders the destruction of the marina at King's Bay 
Yacht and Country Club and grants permission to homeowners in the King's Bay Subdivision to construct their own 
marina on the yacht and country club's property. We are as "mystified" as the appellant at the breadth of the judgment.
[1]


The King's Bay Subdivision was built in the mid 1950's as a yacht and country club, marina, and single-family 
residence development. The eastern section of the subdivision, tract A, was retained by the developer for the 
construction of the King's Bay Yacht and Country Club. Most of the remaining land was divided into residential lots and 
sold to individual purchasers. An artificial waterway — an eight-acre turning basin — was dredged by the developer to 
provide access to Biscayne Bay. It is undisputed that the basin bottom, and the canal which links it to the bay, are 
owned by the country club. On the country club property a marina was constructed for the use of country club 
members and lot owners. As an inducement to prospective lot purchasers, the developer filed a restrictive covenant in 
1955 promising to build and maintain the marina and granting each homeowner in the subdivision the right to use a 
boat slip in the marina for thirty years at a minimal fee of $2.50 per month.


The marina presently consists of docks, 150 boat slips, storage areas, a boat hoist, gasoline pumps, and ancillary 
marine facilities. When the thirty-year covenant to provide and maintain dockage expired in 1985, only seven of the 
one hundred fifty lot owners in King's Bay Subdivision had boats in the yacht and country club's marina. Those boat 
owners were advised that they could continue to maintain their boats in the marina if they joined the club at one-half 
the normal initiation fee, paid annual dues, and remitted the customary boat-slip rental fee. Declining the offer, the boat 
owners joined with thirty other lot owners and filed the petition for declaratory and injunctive relief.
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After a nonjury trial, the court, in addition to ordering removal of the marina, granted the lot owners a perpetual 
exclusive easement to use the turning basin and an easement of necessity across the club's parking lot to reach the 
artificial lake. Furthermore, the court found that the waivers and disclaimers had no legal effect and that the plaintiffs 
were entitled to damages. Subsequent to the ruling, owners of the country club filed a motion to disqualify the judge. 
The motion was denied.


EXCLUSIVE EASEMENT TO THE TURNING BASIN


In support of their claim to a perpetual, exclusive easement to the turning *694 basin, to the exclusion of the country 
club, the homeowners rely on the King's Bay Subdivision Plat which was filed in Dade County in 1955. The plat 


dedicated[2] the turning basin "to the use and enjoyment of the property owners of King's Bay Subdivision." The 
homeowners contend, correctly, that by virtue of the plat, they are entitled to an easement to use the turning basin. It is 
settled law that when property is purchased and the deed of conveyance refers to a plat on which streets, parks, or 
other open areas are shown, the buyers acquire an implied private easement with respect to the areas designated on 
the plat. Florida E. Coast Ry. Co. v. Worley, 49 Fla. 297, 38 So. 618 (Fla. 1905); City of Miami v. Eastern Realty Co.,
202 So.2d 760 (Fla. 3d DCA 1967), cert. denied, 210 So.2d 866 (Fla. 1968); Cartish v. Soper, 157 So.2d 150 (Fla. 3d 
DCA 1963); Weber v. City of Hollywood, 120 So.2d 826 (Fla. 2d DCA 1960). This rule of law, applicable to man-made 
water bodies as well as land, Reiger v. Anchor Post Prods., Inc., 210 So.2d 283 (Fla. 3d DCA 1968) (private easement 
for the use of man-made lake implied where the plat recites that the lake is dedicated to the use of lot owners), is 
based on the principle of estoppel; prospective purchasers induced to purchase lots in reliance on the grantor's 
representations, regarding open areas referenced to in the plat, may bind the grantor to his representations. Boothby 
v. Gulf Properties, 40 So.2d 117 (Fla. 1948); Leffler v. Smith, 388 So.2d 261 (Fla. 5th DCA 1980), rev. denied, 397 
So.2d 778 (Fla. 1981). Nevertheless, the homeowners' easement to use and enjoy the turning basin is not exclusive 
and does not entitle them to bar the country club from a use which is consistent with the purpose of the grant.
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An easement, generally, is a right in the owner of one parcel of land, by reason of such ownership, to unfettered use of 
the property of another for a special purpose, see Burdine v. Sewell, 92 Fla. 375, 109 So. 648 (1926), not inconsistent 
with the general property rights of the owner. Florida Power Corp. v. McNeely, 125 So.2d 311 (Fla. 2d DCA 1960), 
cert. denied, 138 So.2d 341 (Fla. 1961). The extent of an easement implied by a plat depends on the intent of the 
parties. 28 C.J.S. Easements § 39 (1941). Intent is determined by the language of the granting instrument, the 
situation of the property, and the surrounding circumstances. 2 G. Thompson, On Real Property § 425 at 647 (1980 
Repl.). In this case the grantor was also the owner of the bordering yacht and country club. We think it implausible that 
the grantor/developer excavated a lake adjacent to the yacht and country club which he owned, along with a canal 
linking the lake to the bay, intending that he would be precluded from using the lake for any purpose. Generally, an 
easement is not intended to be exclusive unless the grant so provides. Id. at 656. There is no language in the plat 
suggesting that the use of the turning basin would be restricted to the lot owners. Although appellees are correct in 
asserting that the owner of the fee ordinarily does not have an easement in his own land, 1A R. Boyer, Florida Real 
Estate Transactions § 23.0(1) (1988), the language of the plat, dedicating the basin to the use of the King's Bay 
Subdivision property owners, reflects the grantor's intent as a property owner in the subdivision, not to limit the benefit 
of the waterway to the lot owners. Furthermore, assuming that the plat is ambiguous as to the scope of the easement 
granted, the trial court was obligated to give the creating document a construction favoring non-exclusivity. Wiggins v. 
Lykes Bros., 97 So.2d 273, 276 (Fla. 1957) (if doubt exists over scope of easement granted, court will conclude that 
grantor may also use land subject to easement so long as he does not interfere with grantee's use); Stephens v. 
Dobbins, 511 So.2d 652 (Fla. 2d DCA 1987) (same); Gelfand *695 v. Mortgage Investors, 453 So.2d 897 (Fla. 4th 


DCA 1984) (same).[3]
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The appellees base their claim to an exclusive easement on two Florida cases, McCorquodale v. Keyton, 63 So.2d
906 (Fla. 1953) and Reiger v. Anchor Post Prod., Inc., 210 So.2d 283 (Fla. 3d DCA 1968). Those cases do not 
mandate the result reached by the trial court in this case. In McCorquodale the developers had, by plat, granted the 
use of certain land to property owners in the subdivision for use as a park. It was held there that the developer could 
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not construct a building on the land which interfered with use of the land for a public park. This case differs in two 
material respects: (1) The use made of the basin is not inconsistent with the platted use; and (2) when the property 
was platted, the developer was a substantial property owner in the King's Bay Subdivision. Similarly, Reiger involved 
an attempted use of a waterway by persons other than the owners of waterfront lots who were specifically identified as 
beneficiaries of an easement. Here, it is uncontested that when the plat was filed in 1955, the yacht and country club 


was a King's Bay Subdivision property owner.[4]


HOMEOWNERS' UNRESTRICTED OWNERSHIP OF DOCKS


The homeowners' prayer for relief sought "the unrestricted ownership ... of all dock facilities constructed in the King's 
Bay Turning Basin." That prayer stands on even weaker factual grounds than the claim to a perpetual exclusive 
easement to the turning basin.


First, any rights the plaintiffs had to the docks were granted to them by the restrictive covenant which gave the lot 
owners only the right to rent a well-maintained boat slip. The covenant did not convey title to the marina. Second, the 
contractual rights and obligations created by the covenant, see Board of Public Instruction v. Town of Bay Harbor 
Islands, 81 So.2d 637, 640 (Fla. 1955), were for the limited period of thirty years.


The trial court, however, found that the marina was interfering with the homeowners' exclusive easement to use the 


turning basin, and therefore ordered its destruction.[5] Because the destruction was based on an erroneous legal 
conclusion — that the plat granted the homeowners an exclusive easement to use the turning basin — the drastic 
remedy must be vacated.


Furthermore, the burden created by an easement may not be increased beyond that reasonably contemplated by the 
parties at the time of its creation. Groff v. Moses, 344 So.2d 951 (Fla. 2d DCA 1977). In this case the homeowners 
could reasonably have expected only that the turning basin would be forever open to them, and that dockage would be 
provided at a nominal fee for thirty years. The grantor expected the rights he conveyed to the homeowners *696 to co-
exist with his right to use the basin. Nothing more was ever contemplated by either party. It was not within the parties' 
reasonable expectations that after the thirty-year period expired, the marina would be destroyed so as not to interfere 
with the homeowners' enjoyment of the basin. Moreover, an easement — as was created by the plat — does not 
convey title to land and works no dispossession of the owner. 28 C.J.S. Easements § 73 at 751 (1941).


696


Because the club did not interfere with the homeowners' nonexclusive easement to use the lake, see Florida Audubon 
Soc'y v. Ratner, 497 So.2d 672, 676 (Fla. 3d DCA 1986), rev. denied, 508 So.2d 15 (Fla. 1987) (the fee owner is 
entitled to those rights which do not conflict with the purpose of the easement), there is no basis for the damages 
award. See generally 25 Am.Jur.2d Easements and Licenses § 123 (1966) (damages for obstruction of easement are 
measured by injury sustained by plaintiff).


Having concluded that any rights the homeowners had in the marina derived from the restrictive covenant which 
expired in 1985, we need not reach the issue whether any of the homeowners waived those rights by subsequent 
agreements entered into with the developer's successors-in-interest.


EASEMENT OF NECESSITY ACROSS PARKING LOT


The trial court ruled that the homeowners were entitled to an implied easement of necessity across the club's parking 
lot for ingress and egress to the turning basin, obviously accepting the contention that the yacht club site is the only 
parcel of land available for access to the basin. Nevertheless, the club makes an argument, which the record supports, 
that there is other land along Southwest 62nd Avenue, a public road in the subdivision bordering the basin, providing 
access to the waterway. Allegedly, the opening to the basin from the public highway is 125 feet in width. Granting an 
easement of necessity where there is an alternative point of access is error. Matthews v. Quarles, 504 So.2d 1246 
(Fla. 1st DCA 1986) (easement by necessity cannot be implied where there is other reasonable access to the 
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property); § 704.01, Fla. Stat. (1987). Because the record is incomplete concerning the existence of an alternative 
practicable route of access to the water body, another evidentiary hearing, complete with factual findings, is 
necessary. See Parham v. Reddick, 537 So.2d 132 (Fla. 1st DCA 1988) (to establish right to statutory way of 
necessity, claimant has burden of showing that there is no practicable route of ingress and egress); Faison v. Smith,
510 So.2d 928 (Fla. 5th DCA 1987) (same). Assuming that the homeowners may prove an easement by necessity, 
that right would be nonexclusive and may be narrowly circumscribed.


We find no merit in the appellant's final contentions regarding class certification and refusal of the court to disqualify 
itself. In light of the reversal on the significant issues, the cost judgment is also reversed.


We reverse the findings that the homeowners have an exclusive easement to the turning basin and that the country 
club's use interferes with the homeowners' use of the basin, reverse the damages award, affirm the denial of class 
certification and the motion to disqualify, and remand for an evidentiary hearing on whether the homeowners are 
entitled to an easement of necessity across the club's parking lot to access the turning basin.


[1] The specific relief granted was not sought by the pleadings. In fact, counsel for the appellees stated on the record "we don't want 
the court to take that drastic remedy...." In clarifying the relief sought, appellees asked the court simply to give "full force and effect" to 
the "initial developer's intent" that the homeowners have unfettered use of the marina facilities.


[2] Although the parties use the term dedication, the lot purchasers' rights arise not by true dedication, which is an appropriation of 
land for use by the general public, made by the owner, and accepted by the municipality, Earle v. McCarty, 70 So.2d 314 (Fla. 1954); 
instead, the purchasers' rights are based on principles of law applicable to private property. Burnham v. Davis Islands, Inc., 87 So.2d
97, 100 (Fla. 1956); Reiger v. Anchor Post Prods., Inc., 210 So.2d 283 (Fla. 3d DCA 1968).


[3] Because we are holding that the developer never granted the lot owners an exclusive easement to use the turning basin, we need 
not reach the question of the country club's water rights which are incident to ownership of land abutting the waterway.


[4] Although a 1980 replat of the area took the yacht and country club out of the subdivision, the country club's status as a property 
owner with irrevocable rights to use the basin was not affected. See 2 G. Thompson, 2 On Real Property § 371 at 466 (1980 Repl.).


[5] After finding that the "Dedication in King's Bay Subdivision Plat created a perpetual exclusive affirmative easement which runs with 
the [homeowners'] lots," the trial court found further, that the club's "operation of the docks, slips and marina so as to deprive [the 
homeowners'] of their use, constitutes a use of the turning basin ... in a commercial manner and for commercial purposes contrary to 
[the zoning law]." First, it is not the club's use of the marina and the basin which deprives the homeowners of use of the marina for a 
nominal fee, but rather the expiration of the covenant. The latter finding — that the commercial use violates zoning laws — could not 
be, independently, a basis for the relief granted the homeowners. Second, that the membership club charges fees for the 
maintenance and operation of the facility does not make it a commercial use under zoning laws. The test is whether the purpose is 
primarily for profit. A membership corporation is one organized for purposes other than that of pecuniary gain. See In re Elmsford 
Country Club, 50 F.2d 238 (D.C.N.Y. 1931); In re William McKinley Lodge No. 840, 4 F. Supp. 280 (S.D.N.Y. 1933). There is no 
evidence in the record that the membership club, a non-profit corporation, has a purpose other than providing recreation for its 
members.
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Select Year:   2007  Go


The 2007 Florida Statutes


Title XIV
TAXATION AND FINANCE


Chapter 197
TAX COLLECTIONS, SALES, AND LIENS


View Entire Chapter


197.572  Easements for conservation purposes, or for public service purposes or for drainage or 
ingress and egress survive tax sales and deeds.--When any lands are sold for the nonpayment of taxes, 
or any tax certificate is issued thereon by a governmental unit or agency or pursuant to any tax lien 
foreclosure proceeding, the title to the lands shall continue to be subject to any easement for 
conservation purposes as provided in s. 704.06 or telephone, telegraph, pipeline, power transmission, or 
other public service purpose and shall continue to be subject to any easement for the purposes of 
drainage or of ingress and egress to and from other land. The easement and the rights of the owner of it 
shall survive and be enforceable after the execution, delivery, and recording of a tax deed, a master's 
deed, or a clerk's certificate of title pursuant to foreclosure of a tax deed, tax certificate, or tax lien, to 
the same extent as though the land had been conveyed by voluntary deed. The easement must be 
evidenced by written instrument recorded in the office of the clerk of the circuit court in the county 
where such land is located before the recording of such tax deed or master's deed, or, if not recorded, 
an easement for a public service purpose must be evidenced by wires, poles, or other visible occupation, 
an easement for drainage must be evidenced by a waterway, water bed, or other visible occupation, and 
an easement for the purpose of ingress and egress must be evidenced by a road or other visible 
occupation to be entitled to the benefit of this section; however, this shall apply only to tax deeds 
issued after the effective date of this act. 


History.--s. 1, ch. 21805, 1943; ss. 1, 2, ch. 69-55; s. 1, ch. 72-268; s. 1, ch. 77-138; s. 1, ch. 81-255; s. 194, ch. 85-342; s. 6, 


ch. 2007-106. 


Note.--Former ss. 192.58, 197.525, 197.276. 
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88 So.2d 511 (1956)


JAMES M. ANDERSON ET AL., APPELLANTS,
v.


MORRIS SOKOLIK AND FLORENCE SOKOLIK, HIS WIFE, APPELLEES.


May 23, 1956.
Rehearing Denied July 19, 1956.


Supreme Court of Florida, En Banc.


*512 Harry B. Smith, Miami Beach, Smathers, Thompson, Maxwell & Dyer, Feibelman & Friedman, Loftin, Anderson, 
Scott, McCarthy & Preston, Charles F. Zokvic, Fogle & Fordham and Frank C. Oldham, Miami, for appellants.
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A.J. Kaplan, Miami Beach, for appellees.


TERRELL, Justice.


The gravamen of this suit is a 99-year lease, hereinafter referred to as the "lease". Morris Sokolik and Florence 
Sokolik, his wife, filed their complaint against Ocean Park Company, also known as Ocean Park Company, Inc., a 
Florida corporation; Ozac, Inc., a Florida corporation, R.W. Weeks & Son Plastering Contractors, Inc., a Florida 
corporation; Bristol Insulation Co., Inc., a Florida corporation; Tri-City Electric Company, Incorporated, a Florida 
corporation; Tilecraft, Inc., a Florida corporation; Isidore Greenfeder and Nat Fechtner, d/b/a Service Plumbing 
Company; Maule Industries, Inc., a Florida corporation; Reed Frame Company, a Florida corporation; James M. 
Anderson; Joseph Gersten; and Jacob Solomon and Yetta Solomon, his wife. The complaint prayed: (1) That 
defendant fee owners be enjoined without bond from proceeding further with a certain cause in the Civil Court of 
Record, Dade County, to secure possession of the premises therein described and that the court determine the rights 
of the parties; (2) that foreclosure and an accounting against Ocean Park Company and Ozac, Inc., be decreed, 
including a deficiency judgment against them if the mortgaged *513 premises do not sell for a sum sufficient to pay the 
claim of plaintiffs; (3) as to defendant Joseph Gersten, the prayer is for immediate restoration of the furniture described 
in the complaint or for full payment thereof or judgment for its removal, including a reasonable attorney's fee for legal 
services expended in the cause.


513


A brief factual recital would clarify the atmosphere. On April 26, 1951, the Solomons executed a 99-year lease to 
Ocean Park Company, a Florida corporation, which became indebted to Ozac, Inc., a Florida corporation, in a large 
sum as evidenced by promissory note secured by mortgage deed describing the 99-year lease; that the said note and 
mortgage deed were purchased by and were assigned to the plaintiffs (the Sokolics) and recorded in Mortgage Book 
360 at page 220; that Ocean Park Company constructed a 30 room building on said property, 19 rooms of which were 
furnished and all of which were encumbered by the mortgage. The suit to foreclose the mortgage was precipitated 
because Ocean Park Company failed to meet the conditions of the mortgage in that it neglected to pay taxes as they 
became due; it failed to pay sums due for labor and materials furnished; it failed to pay owners of the fee, the lessors, 
the sums due as rentals on the leased property and prior to the institution of this suit, Jacob and Yetta Solomon, 
lessors and also owners of the fee, instituted eviction proceedings in the Civil Court of Record of Dade County to 
secure possession of the leased premises.


After filing the eviction proceeding to foreclose the lease, the lessors (the Solomons), being the fee simple owners, 
sold their interest to Royal Food Products, Inc., a corporation which was controlled by appellees. Royal Food Products, 
Inc., then substituted itself as a party plaintiff in the action pending in the Civil Court of Record of Dade County to 
secure possession of the leased premises, to cancel said 99-year lease for non-payment of rent and for other reasons. 
Royal Food Products, Inc., then had itself substituted in the instant cause as party defendant in place of the original 
lessors, the fee simple owners.


Page 1 of 6Anderson v. Sokolik, 88 So. 2d 511 - Fla: Supreme Court 1956 - Google Scholar


5/2/2013http://scholar.google.com/scholar_case?case=15193052075073883036&q=88+So.2d+511&...







At final hearing, the chancellor decreed that the leasehold interest was devoid of value since the lessee had been 
lawfully evicted by court order and being so, the claims of the mortgagee and the mechanic lienors against the 
leasehold interest were worthless. The court further decreed that Royal Food Products, Inc., held title to the leased 
premises, free of any encumbrance account of the statutory laborers' and mechanics' liens sought to be foreclosed. 
James M. Anderson and other defendants named as appellants have appealed from the final decree so entered.


The effect of the final decree in the Circuit Court is to terminate the 99-year lease, and permit Royal Food Products, 
Inc., a corporation controlled by the Sokoliks, to acquire the property without satisfying the mechanics' liens imposed 
on it for constructing the 30 room building. The point for determination is whether or not under the circumstances this 
should be permitted.


The chancellor answered this question in the affirmative on the theory that the lease did not require the lessee to 
construct a building or buildings on the leased property and that there was complete absence of any showing of privity 
of contract between any of the lienors and the fee owners, and further that the allegations of fraud by the lienors 
against the plaintiffs and Royal Food Products, Inc., were not proven.


It may be that no specific provision of the lease requires the construction of a building on the leased premises. It is a 
38 page instrument, however, and one cannot read and construe it as a whole without reaching the conclusion that 
when it was executed, the parties contemplated the construction of improvements on the leased premises.


Article IV(A) of the 99-year lease requires payment of all taxes "on the land and all buildings, fixtures and 
improvements now or hereafter thereon." Article V, among other things, provides, "irrespective of the fact that the 
lessee is obligated by the terms of this lease to cause improvements to be installed in or constructed upon the 
premises, nevertheless, *514 all persons with whom the lessee may deal, are put upon notice that the lessee has no 
power to subject the lessors' interest to any claim for mechanics' or materialmen's liens and all persons dealing with 
the lessee must look solely to the credit of the lessee and to the lessee's assets and not to the lessors or the lessors' 
assets."


514


Article VI inter alia provides that the "lessors shall have a first lien * * * on the buildings required to be placed upon the 
premises * * *." Article VII(A) provides that the "lessee covenants and agrees that it will, at all times, and at its own 
expense, keep all buildings and improvements, situated on the demised premises insured * * *." This section fixes the 
amount of insurance that must be carried. Articles VIII and IX deal with payment of fire and windstorm insurance 
premiums. Article XI entitled "Lessee's Obligation to Build" uses the term "may" in reference to any building the lessee 
may propose to erect but requires that they be placed in accordance with approved plans and specifications, and that 
such improvements become a part of the realty whether by default or by ordinary lapse of time. Article XIV entitled 
"Default" has to do with failure to build or rebuild as provided and subjects the lease to forfeiture, including buildings 
and improvements thereon. Article XXII fixes time and conditions of lessee's option to purchase and Article XXIII is 
pertinent because it fixes the form of notice to be given not only before building is commenced but after building is 
completed as well and shows that the parties contemplated the construction of buildings or improvements on the 
leased premises.


Despite the ruling of the chancellor that there was no specific provision of the lease requiring construction of 
improvements on the leased premises, we think the foregoing and other provisions of the lease show conclusively that 
both parties contemplated that buildings or other improvements would be constructed according to plans and 
specifications to be approved and that they were in fact placed on the premises. It is perfectly obvious that both parties 
knew that the improvements were the pith of the lease and except for them the lease would not have been executed. 
They were essential to the purpose of the lease and when the lessee contracted for them, he did so "in accordance 
with a contract" with the lessors whose interest in the property was then subject to the mechanics' and materialmen's 
liens.


The governing statute is F.S. § 84.03(2), F.S.A., as follows:
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"Except as provided in §§ 84.12 and 84.13, such liens shall extend to, and only to, the owner's right, 
title or interest existing at the time of the visible commencement of operations or thereafter acquired in 
the real property (not exceeding forty acres of land). When an improvement is made by a lessee, in 
accordance with a contract between such lessee and his lessor, liens shall extend also to the interest of 
such lessor. If any part of the real property subject to such liens be removed before the discharge 
thereof, such removal shall not affect the rights of lienors in respect to either the remaining real property 
or the part so removed."


In Robert L. Weed, Architect, Inc., v. Horning, 159 Fla. 847, 33 So.2d 648, this court considered various provisions of 
F.S. Chapter 84, F.S.A., relating to mechanics' liens and held inter alia that said act should be liberally construed to 
protect laborers and materialmen. This is true whether the obligation to build is express or implied. In either event, the 
lease attaches to the interest of the lessor fee simple owner. Any other interpretation would make it possible for 
lessors and lessees to evade the mechanics' lien law and defeat the claims of laborers and mechanics. It would be an 
open invitation to set at naught the mechanics' lien law and leave the laborer and mechanic without protection. 
Appellants were materialmen and contractors who had furnished labor and material. They were not parties to the lease 
agreement consequently questions as to terms of the lease should be *515 resolved in their favor. Cf. New York Life 
Ins. Co. v. Kincaid, 136 Fla. 120, 186 So. 675.
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The words in the statute quoted above — "when an improvement is made by a lessee, in accordance with a contract 
between such lessee and his lessor, liens shall extend also to the interest of such lessor" — amply cover the contract 
we are confronted with in this case. Lehigh Structural Steel Co. v. Joseph Langner, Inc., Fla. 1949, 43 So.2d 335, and 
Masterbilt Corporation v. S.A. Ryan Motors, Inc., 149 Fla. 644, 6 So.2d 818. There was never a case in which the 
doctrine of the statutory lien could be more appropriately invoked than here. In F.S. Chapter 84, F.S.A., the legislature 
placed every safeguard possible about the economic security of the laborer and the mechanic. It was designed to cut 
off every defense to payment and provided summary process to convert his labor or material into bread and raiment 
when the owner of the improved lands fails to do so. No court should invoke what may be termed the process of 
judicial alchemy to transmute the bread and raiment of the laborer and materialman into stones and by the same token 
transform it into gold for the lessors.


The provision in Article V, quoted in the forepart of this opinion, wherein it is attempted to strip the appellees of power 
to subject the lessors' interest to any claim for mechanics' lien is in effect an attempt to repeal or set aside F.S. 
Chapter 84, F.S.A., as applied to this contract and is without force or binding power. One cannot by contract read the 
clear intent of the legislature out of the books, neither can he, in the manner shown, contract the coat off the back of 
him who furnishes labor or material to improve his premises. Robert L. Weed Architect, Inc., v. Horning, supra. In 
historical setting, the very purpose of equity and the statutory mechanics' lien was to prevent hardships like that 
pointed out in this case.


It follows that the chancellor committed error in finding that the liens of appellants did not attach to the interest of 
appellees, so his judgment is reversed.


Reversed.


THOMAS and HOBSON, JJ., and FLOYD, Associate Justice, concur.


DREW, C.J., and THORNAL and SEBRING, JJ., dissent.


DREW, Chief Justice (dissenting).


I respectfully dissent from the majority opinion in this case because of my firm belief that the result reached in the 
majority opinion not only does violence to the law, but also results in substantial injustice to the owners of the title to 
the land involved.


The circuit court held that the liens of appellant Anderson and others sought to be foreclosed by cross bill did not 
constitute valid liens against the fee simple title of Royal Food Products, Inc. As a basis for its decision on this 
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question, the circuit court found that the lease in question did not require the lessee to construct any building on the 
premises, that no privity of contract ever existed between any of the lienors and the owner of the fee simple title, and 
that the allegations of fraud made by the lienors against the Sokoliks and Royal Food Products were not proven. The 
correctness of the lower court's finding concerning the allegations of fraud are not questioned on this appeal and the 
views hereafter expressed are predicated on the premise that no fraud existed.


The sole question raised here concerns Chapter 84, F.S. 1953, F.S.A., The Mechanics' Lien Law, as applied to the 
ninety-nine year lease between the leasing parties in this case. The part of this statute relevant to the question 
presented is this sentence in Paragraph 84.03(2) F.S. 1953, F.S.A., "When an improvement is made by a lessee, in 
accordance with a contract between such lessee and his lessor, liens shall *516 extend also to the interest of such 


lessor."[1]


516


There is no contention here by the appellants or anyone else that the ninety-nine year lease involved in this litigation 
contains any provision which requires the lessee to construct a building. On the contrary, appellants argue "It is 
apparent from a reading of the lease that the parties contemplated and intended a substantial and permanent 
improvement to be made within the purview of Florida Statute 84.03(2) [F.S.A.]." (Emphasis added.)


The case involves a ninety-nine year lease of real estate. Quite obviously, a person leasing a piece of vacant property 
for a period of ninety-nine years would ordinarily anticipate that his lessee would construct a building or buildings 
thereon at some time within the term. It would do no violence to the logical process of reasoning to assume that the 
lessee likewise intended at some time in the future that buildings would be erected thereon. And it is perfectly logical to 
assume that a careful draftsman of such a lease would insert suitable provisions to take care of such an eventuality 
when and if it occurred. As I view the lease here in question, the language used is employed solely with reference to a 
building which may some time in the future be erected. There is no mention in the lease, nor elsewhere in the record, 
of the size or kind of building to be erected, not the cost thereof nor is there the first word in the lease which in any way 
obligates the lessee to build any structure whatever on the premises.


The plain language of that portion of the statute quoted above requires a contract between the lessor and the lessee to 
make an improvement which would give rise to a mechanic's lien. A contract is an agreement enforceable at law 
between two or more parties for the doing or not doing of some specific thing; a contract must create legal obligations. 
1 Bouv. Law Dict., Rawle's Third Revision, p. 658; 17 C.J.S., Contracts, § 1, p. 310. See also paragraph 84.01, F.S. 
1953, F.S.A., "Definitions".


The manifest purpose of this specific provision of the statute is to limit the extent and the conditions under which liens 
may attach to the lessor's real property through acts of another so that the lessor at the time of the contract may 
determine, delineate, prescribe and limit the risk involved; and, if he so desires, take steps to protect his property 
against such liens by performance bonds, indemnity bonds or otherwise. The statute says that the improvements 
made by a lessee must be made "in accordance with a contract between such lessee and his lessor." The words "in 
accordance with" have the same meaning as "agreeable to", "consonant with", "in conformity with" and words of 
similar import. In those instances where the lessee has contracted with the lessor to construct an improvement on the 
lessor's land, to the extent of the reasonable cost thereof, the statute in effect makes the lessee the agent of the lessor 
and provides that those who furnish labor and material in the construction of the improvement may look to the land as 
security. The statute does not contemplate a random scatter gun approach to the problem nor does it impose absolute 
liability upon the lessor for any improvements, in any amount, at any time placed on the land by a lessee. To 
countenance such a proposition *517 could well result in the statute becoming an instrument of oppression.517


Contemplating the construction of an improvement and contracting for such improvement are entirely different things. 
To adopt the construction of the majority is tantamount to holding that if a lessor executes a long term lease on vacant 
land, he can not anticipate that buildings may be some time constructed thereon and protect his fee simple interest 
with respect thereto without bringing himself within the provisions of the statute and subjecting his fee simple title to 
mechanics' liens which might be incurred in the construction of a building for any amount that the lessee may 
thereafter determine to erect.
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In the recent case of Brenner v. Smullian, Fla. 1956, 84 So.2d 44, 46, in discussing this same provision of our 
statutes, we stated that such section "has been construed by this court to make the lessor's interest in the property 
liable for any construction work done by the lessee only if the lease agreement required the lessee to make the 
alterations or to effect the improvements involved. An acquiescence on the part of the lessor to the improvements 
does not render the interest of the lessor liable but affects only the interest of the lessee in the premises." In the 
Brenner case the original lease did not require or authorize the lessee to alter the premises, but by subsequent 
agreements between the original lessor and the lessee, such improvements were not only authorized but the details 
and the extent thereof were agreed upon between the lessor and the lessee. In that case we said:


"We are of the opinion that under the amended lease and the testimony produced in the record that the 
decision of the lower court in construing the original agreement, the new agreement, and other 
contracts herein, requiring the sub-lessee to complete the contracts was correct."


Clearly under such circumstances the statute came into operation and we so held.


On the same general subject of whether the statute requires a contract, we said in Robert L. Weed, Architect, Inc., v. 
Horning, 1947, 159 Fla. 847, 33 So.2d 648, 651:


"The rule appears to be general that when a lease requires the lessee to construct improvements on 
the leased premises, the lessee thus becomes the owner or the agent of the owner and there is no 
reason for the notice of the lien. Taylor v. Ferroman Properties, Inc., 103 Fla. 960, 139 So. 149; Hart v. 
Reid, 243 Mich. 175, 219 N.W. 692, 220 N.W. 717; Jordan v. Natrona Lumber Co., 52 Wyo. 393, 75 
P.2d 378; Burkitt v. Harper, 79 N.Y. 273; Burkett v. Griffith, 90 Cal. 532, 27 P. 527, 13 L.R.A. 707, 25 
Am.St.Rep. 151; Waring v. Bass, 76 Fla. 583, 80 So. 514.


* * * * * *


"* * * When a lease contract in terms requires valuable improvements, that are the gist of the lease, and 
the parties to the lease witness them being made, they will not be heard to say that they can contract to 
prevent laborers and material men from securing a lien on the leasehold which the law in terms gives 
them. * * *" (Emphasis supplied.)


Moreover, in the earlier case of Masterbilt Corporation v. S.A. Ryan Motors, Inc., 1942, 149 Fla. 644, 6 So.2d 818, 
820, on the same subject we held:


"The owner's consent for alterations of the building so that the same could be used as a restaurant was 
first to be obtained in writing as a prerequisite. The owner simply examined the plans and specifications 
as prepared by the architect and granted its formal approval. The consent of the owner for the 
improvements according to the plans did not confer on or grant to the Masterbilt Corporation the 
authority to do the work. In fact it nowhere appears that the owner of the property, or its lessee, knew or 
had negotiations with it in any manner incident to the alterations. If the owner was to obligate its 
property *518 to the lien of the act, certainly some instrument in writing should have been prepared and 
signed. * * *" (Emphasis supplied.)


518


See also the case of Stowers v. Wheat, 5 Cir., 1935, 78 F.2d 25, for an interesting discussion of this question. While it 
is to be observed that the present statute is different from the statute in effect at that time, the reasoning in the Stowers 
case follows generally the pattern which this Court has consistently followed in the later cases.


The majority urges that the concepts of natural justice and equity require that the liens involved herein be extended to 
the interest of the lessors because the labor and material of the lienors was incorporated in the building which now 
belongs to the lessors and amounts to an unjust enrichment of them. The answer to this contention is that the situation 
in which these lienors find themselves is of their own making. They knew they were not dealing with the owner of the 
fee. A simple examination of the records would have advised them that the lease contained no provision requiring the 
lessee to construct the building then under construction or any other building. It cannot be said that the lienors were in 
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any way misled by the owners of the fee but, on the contrary, the lower court expressly found, and appellants admit, 
that there was no such misrepresentation or fraud. It was simply a case of proceeding without taking proper steps to 
protect their interest which results in the situation in which they now find themselves involved. Many years ago this 
Court, speaking through Justice Ellis, in the case of Sikes v. Dade Lumber Co., 98 Fla. 451, 123 So. 918, at page 919, 
in a somewhat similar situation and concerning a similar argument made by the writer of this opinion, observed:


"The general observations of counsel for appellants in the latter part of their brief upon the word 
`justice,' and what it means as applied to a cause in equity, are pretty enough as generalizations, but 
scientific administration of justice can never be accomplished in disregard of rules of procedure which 
have for their purpose a clear and definite presentation of an issue of law or fact. `Justice,' as the term 
is understood and applied in the courts to the transaction of business among men, is governed by rules 
of conduct and legal procedure to which those who seek it must conform to the end that the elements of 
which it consists in the particular case may be clearly stated, and not left to brilliant generalities which 
at any material point in the controversy may be as elusive as the iridescence of an autumn sunset."


I would affirm.


THORNAL, J., concurs.


[1] The National Conference of Commissioners on Uniform State Laws and Proceedings originally drafted the language of the Florida 
Mechanics' Lien Law and it was adopted with only minor revision. The particular sentence under discussion here was adopted in the 
exact language of the original uniform law. The footnote explaining the use of the sentence states: "It is equitable that the property of 
a lessor who has, by contract, required a lessee to improve it should be subject to lien. It is no hardship since he is thoroughly aware 
of the improvement." (Emphasis supplied.) P. 617, footnote 32, Handbook of the National Conference of Commissioners on Uniform 
State Law and Proceedings, 1930.
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Select Year:   2004  Go


The 2004 Florida Statutes


Title XL
REAL AND PERSONAL PROPERTY


Chapter 713
LIENS, GENERALLY


View Entire Chapter


713.05  Liens of persons in privity.--A materialman or laborer, either of whom is in privity with the 
owner, or a contractor who complies with the provisions of this part shall, subject to the limitations 
thereof, have a lien on the real property improved for any money that is owed to him or her for labor, 
services, materials, or other items required by, or furnished in accordance with, the direct contract and 
for unpaid finance charges due under the lienor's contract. A materialman or laborer, in privity with the 
owner, or a contractor shall also have a lien on the owner's real property for any money that is owed to 
him or her for labor, services, or materials furnished to improve public property if the improvements to 
the public property are a condition of the permit to improve the owner's real property. No lien under 
this section shall be acquired until a claim of lien is recorded. A lienor who, as a subcontractor, sub-
subcontractor, laborer, or materialman not in privity with the owner, commences to furnish labor, 
services, or material to an improvement and who thereafter becomes in privity with the owner shall 
have a lien for any money that is owed to him or her for the labor, services, or materials furnished after 
he or she becomes in privity with the owner. A lienor may record one claim of lien to cover both his or 
her work done in privity with the owner and not in privity with the owner. No lienor under this section 
shall be required to serve a notice to owner as provided in s. 713.06(2). A lienor, except a laborer or 
materialman, who is in privity with the owner and claims a lien under this section shall furnish the 
contractor's affidavit required in s. 713.06(3)(d). A contractor may claim a lien for any labor, services, 
or materials furnished by another lienor for which he or she is obligated to pay the lienor, regardless of 
the right of the lienor to claim a lien; but, if the lienor claims a valid lien, the contractor shall not 
recover the amount of the lien recovered by the lienor, and the amount of the contractor's claim of lien 
may be reduced accordingly by court order. No person shall have a lien under this section except those 
lienors specified in it, as their designations are defined in s. 713.01.


History.--s. 1, ch. 63-135; s. 3, ch. 65-456; s. 2, ch. 67-210; s. 35, ch. 67-254; s. 4, ch. 77-353; s. 3, ch. 80-97; s. 1, ch. 96-


383; s. 1763, ch. 97-102. 


Note.--Former s. 84.051. 
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TN 16.04.05  Mortgage Executed Without Joinder of Spouse  (Rev. 12/98)  


Before January 8, 1985, a married woman's husband was required to join in a mortgage 
encumbering property which she owned and on which she resided because she may have been the 
head of the family. See Title Standards 18.1 and 20.2. Commencing January 8, 1985, the property 
has homestead status even though the owner is not the head of the family, and for issuing a title 
policy any spouse should join in the execution of the mortgage.  


A mortgage executed by the owner of homestead property without spousal joinder has been held 
not to be void ab initio but merely ineffectual as a lien until such time as the spouse joins in the 
mortgage or the property loses its homestead status, provided the mortgage contains covenants of 
warranty. Pitts v. Pastore, 561 So.2d 297 (Fla. 2d DCA 1990). 


 








TN 2.06.02 Descent of Homestead  (Rev. 12/12) 
 


A. After 1933 Probate Act but prior to 1976 
 


After the 1933 Probate Act and under former Sec. 731.27, F.S. 1973, the widow took only a 
life estate if the decedent was survived by a widow and lineal descendants. The homestead was not 
devisable if the decedent was survived by a widow or lineal descendants or both under former Sec. 731.05, 
F.S. 
 


B. After 1976 Probate Code 
 


Under Florida Probate Code, effective January 1, 1976, the applicable statute is Sec. 732.401 
(1), F.S., and provides that, if the homestead owner is survived by a spouse and lineal descendants, the 
surviving spouse takes only a life estate, with a vested remainder to the lineal descendants in being at 
the time of death of the decedent. See Title Standard 18.8-1. See TN 2.06.03 as to the validity of a 
devise of homestead. 
 


C. Under Sec. 732.401, F.S., if not devised as authorized by law and the Florida Constitution, 
the homestead property descends as set forth under B. above or in lieu of a life estate, the surviving spouse 
may elect to take an undivided one-half interest in the homestead as a tenant in common with the 
decedent’s lineal descendants. The right of election may be exercised by the surviving spouse, or the 
duly appointed guardian or attorney in fact of the surviving spouse. The election must be made within 
6 months from the date of death of the spouse and approved by the court. Sec. 732.401(2)(c), F. S., 
effective July 1st, 2012, provides that the time for making the election under a petition timely filed by 
a guardian or attorney in fact of the surviving spouse shall be extended for at least 30 days after 
rendition of the order allowing the election. Once made, it is irrevocable. Sec. 732.401(4), F.S., further 
provides that the interests of the decedent’s descendants may not be divested upon the disclaimer of the 
surviving spouse’s life estate. 
 








383 So.2d 273 (1980)


George LOCKE, Appellant,
v.


Maxine LOCKE, Appellee.


No. 79-1279.


May 6, 1980.


District Court of Appeal of Florida, Third District.


Jeffrey R. Roth, Miami, for appellant.


Sylvester P. Adair, Homestead, for appellee.


Before BARKDULL and HUBBART, JJ., and EZELL, BOYCE F., Jr. (Ret.), Associate Judge.


PER CURIAM.


The order determining property rights and support payments which is under review by this appeal is reversed on a 
holding that: (a) the trial court's prior interlocutory order herein dissolving the marriage between the parties and 
reserving jurisdiction "for the next 90 day period for the purpose of determining the property rights and support 
payments on a permanent basis," although perfectly proper, specifically limited the trial court's jurisdiction to enter the 
order appealed from within the specified 90 day jurisdictional period, (b) the trial court had no jurisdiction to enter the 
order appealed from as it was entered far beyond the 90 day jurisdictional period previously reserved by the trial court, 
and (c) Section 689.15, Florida Statutes (1979), became applicable by operation of law upon expiration of the above 
90 day jurisdictional period so that all property held by the parties as tenants by the entireties at the time of the 
marriage dissolution thereafter became converted into property held as tenants in common. The cause is, accordingly, 
remanded to the trial court with directions to vacate the order under review and to enter an order dividing all marital 
property held at the time of the marriage dissolution in accordance with Section 689.15, Florida Statutes (1979). 
Hyman v. Hyman, 310 So.2d 378 (Fla. 2d DCA 1975).


Reversed and remanded.
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TN 2.07.05 Notice Requirements for Sale by Personal Representative 
(Rev. 12/06) 
 


Sec. 731.303(3)(a), F.S., requires that notice be given to every interested person, or person who 
can bind the interested person, in order to be bound by the terms of judicial proceedings in the 
administration of estates. Sec. 731.302, F.S., authorizes interested persons to waive and consent to any 
action or judicial proceeding in the administration of the estate. Therefore, intestate heirs in an intestate 
estate or any beneficiaries under the will who are interested persons, must be given notice of any order 
authorizing or confirming a sale under Sec. 733.613(1) F.S., unless they execute waivers or consents 
thereto. See Sec. 731.301-.303, F.S. 
 


Sec. 733.613(2), F.S., authorizes the personal representative to sell or mortgage without court order 
when the will confers a power to sell on the personal representative. Since The Fund's position is to 
rely on the statute authorizing the personal representative with power of sale to convey estate 
property without court authorization, no notice or consent is required from the devisees in 
connection with issuing a title policy. See Title Standard 5.3. See TN 2.06.01 and TN 2.06.07 for 
discussion of personal representatives’ ability to convey homestead property. 
 








Select Year:   2004  Go


The 2004 Florida Statutes


Title XLII
ESTATES AND TRUSTS


Chapter 733
PROBATE CODE: ADMINISTRATION OF ESTATES


View Entire Chapter


733.702  Limitations on presentation of claims.-- 


(1)  If not barred by s. 733.710, no claim or demand against the decedent's estate that arose before the 
death of the decedent, including claims of the state and any of its political subdivisions, even if the 
claims are unmatured, contingent, or unliquidated; no claim for funeral or burial expenses; no claim for 
personal property in the possession of the personal representative; and no claim for damages, including, 
but not limited to, an action founded on fraud or another wrongful act or omission of the decedent, is 
binding on the estate, on the personal representative, or on any beneficiary unless filed in the probate 
proceeding on or before the later of the date that is 3 months after the time of the first publication of 
the notice to creditors or, as to any creditor required to be served with a copy of the notice to 
creditors, 30 days after the date of service on the creditor, even though the personal representative has 
recognized the claim or demand by paying a part of it or interest on it or otherwise. The personal 
representative may settle in full any claim without the necessity of the claim being filed when the 
settlement has been approved by the interested persons. 


(2)  No cause of action, including, but not limited to, an action founded upon fraud or other wrongful 
act or omission, shall survive the death of the person against whom the claim may be made, whether or 
not an action is pending at the death of the person, unless a claim is filed within the time periods set 
forth in this part. 


(3)  Any claim not timely filed as provided in this section is barred even though no objection to the claim 
is filed unless the court extends the time in which the claim may be filed. An extension may be granted 
only upon grounds of fraud, estoppel, or insufficient notice of the claims period. No independent action 
or declaratory action may be brought upon a claim which was not timely filed unless an extension has 
been granted by the court. If the personal representative or any other interested person serves on the 
creditor a notice to file a petition for an extension, the creditor shall be limited to a period of 30 days 
from the date of service of the notice in which to file a petition for extension. 


(4)  Nothing in this section affects or prevents: 


(a)  A proceeding to enforce any mortgage, security interest, or other lien on property of the decedent. 


(b)  To the limits of casualty insurance protection only, any proceeding to establish liability that is 
protected by the casualty insurance. 
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(c)  The filing of a cross-claim or counterclaim against the estate in an action instituted by the estate; 
however, no recovery on a cross-claim or counterclaim shall exceed the estate's recovery in that action. 


(5)  The Department of Revenue may file a claim against the estate of a decedent for taxes due under 
chapter 199 after the expiration of the time for filing claims provided in subsection (1), if the 
department files its claim within 30 days after the service of the inventory. Upon filing of the estate tax 
return with the department as provided in s. 198.13, or to the extent the inventory or estate tax return 
is amended or supplemented, the department has the right to file a claim or to amend its previously 
filed claim within 30 days after service of the estate tax return, or an amended or supplemented 
inventory or filing of an amended or supplemental estate tax return, as to the additional information 
disclosed. 


(6)  Nothing in this section shall extend the limitations period set forth in s. 733.710.


History.--s. 1, ch. 74-106; s. 84, ch. 75-220; s. 2, ch. 80-127; s. 4, ch. 81-27; s. 160, ch. 83-216; s. 5, ch. 84-106; s. 4, ch. 85-


79; s. 6, ch. 88-340; s. 5, ch. 89-340; s. 4, ch. 90-23; s. 1016, ch. 97-102; s. 146, ch. 2001-226; s. 6, ch. 2002-82. 


Note.--Created from former s. 733.16. 
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